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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Public  Sendee  Conumssion. 

Sam  p.  Kennedy,  President,  AnnU- 

ton. 
B.  H.  Cooper,  Birmingham. 
8.  P.  Gaillabd,  Mobile. 


Atticus    Mullen,    Secretary,    Mont- 
gomery. 

ARIZONA. 

Corporation  CommUiion. 

F.  A.  Jones,  Chairman,  Phoenix. 
A.  W.  Cole,  Phcenix. 
Amos  A.  Betts,  Phcenix. 


Maboabet  Aepli,   Acting   Secretary, 
Phoenix. 

ARKANSAS. 

Railroad  CommiMioii. 

Thomas  £.  Wood,  Chairman,  Little 

Rock. 
H.  R.  Wilson,  Little  Rock.     . 
W.  G.  Bbasueb,  Little  Rock. 


J.  B.  DuNLAP,  Secretary,  Little  Rock. 

CALIFORNIA. 
Railroad  ComuiMion. 

Edwin  O.  Edqebton,  President,  833 

Market  St.,  San  Francisco. 
H.  D.  Loveland,  833  Market  St.,  San 

Francisco. 
Alex  Gordon,  833  Market  St.,  San 

Francisco. 
Vacancy. 
Frank  R.  Devlin,  833  Market  St., 

San  Francisco. 


COLORADO. 

Public  Utilities  Commission. 

CiEouGE  T.  Bradley,  Chairman,  State 
Capitol,  Denver. 

Leroy  J.  Williams,  State  Capitol, 
Denver. 

A.  P.  Anderson,  State  Capitol,  Den- 
ver. 


George    A.    Flannioan,    Secretary, 
Denver. 

CONNECTICUT. 

Public  Utilities  Commission. 

Richard  T.  Higgins,  Chairman,  Win- 

sted. 
Chas.  C.  Elwell,  New  Haven. 
Joseph  W.  Alsop,  Avon. 


Henrt  F.  Billings,  Secretary,  Hart- 
ford. 

DISTRICT  OF  COLUMBIA. 

Public  Utilities  Commission. 

Louis  Brownlow,  Chairman,  Flor- 
ence Court,  Washington. 

Brigadier  General  John  G.  D. 
Knight,  U.  S.  A.  (retired)  Dis- 
trict Bldg.,  Washington. 

W.  GwYNN  Gardiner,  District  Bldg., 
Washington. 


It  A.  Pabst,  Assistant  Secretary,  San 
Francisco. 


Walter  C.  Allen,  Executive  Secre- 
tary, District  Bldg.,  Washington. 

E.  B.  Hartley,  Chief  Clerk,  District 
Bldg.,  Washington. 

FLORIDA. 
Railroad  Commissi'^n. 

R.   Hudson   Bubb,  Chaimian,  Talla- 
hassee. 
Newton  A.  Blitch,  Tallahassee. 
Royal  C.  Dunn,  Tallahassee. 


Lewis  G.  Thompson,  Secretary,  Tal- 
lahassee. 
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PUBLIC  SERVICE  COMMISSIONS. 


GEORGIA. 
Railroad  CommiMion. 

Chart.ks     M.     Candleb,     Chi/irmiin, 

Atlanta. 
John  T.  Boifruillet,  Macon. 
George  Hillyer,  Atlanta. 
James  A.  Perry,  Lawronceville. 
Paul  B.  Tuammell,  Daltoii. 


Albert  CoT.i.Tr:u.  Secretary,  Atlanta. 
HAWAII. 

Pablic  Utilities  Commission. 

William     T.      Garden,     Chairman, 

Honolulu. 
Alex.  J.  Gignoux,  Ilonolulu. 
William  P.  Thomas,  Honolulu. 


A.   BosTLEMAN,  Secretary,  Honolulu. 

IDAHO. 
Public  Utilities  Commission. 

John  W.  Graham,  President,  Boise. 
A.  L.  Freehafer,  Boise. 
Ceorge  E.  Erd,  Boise. 


E.  G.  Gallet,  Secretary,  Boise. 

ILLINOIS. 
PuUic  Utilities  Commission. 

Thomas      E.      Dempcy,      Chairman, 

Springfield. 
Fra.vk  H.  Funk,  Springfield. 
Walter  A.  Shaw,  Sprinjjjfield. 
Fred  E.  Sterling,  Springfield. 
P.  J.  Lucey,  Springfield. 


R.  Ali^n  Stephens,  Secretary, 
Springfield. 

INDIANA. 

Public  Service  Commission. 

E.  I.  Lewis,  Chairman,  121  State 
House,  Indianapolis. 

J.  W.  McCardle,  Room  120,  State 
House,  Indianapolis. 

Edmtin  Corr,  122  State  House,  In- 
dianapolis. 

Charles  A.  Edwards,  Room  120i 
State  House,  Indianapolis. 

Paul  P.  Haynes,  Room  122i  State 
House,  Indianapolis. 


Carl  H.   :Mote,   Secretary,   89   State 
House,  Indianapolis. 

IOWA. 
Board  of  RaUroad  Commissioners. 

DwiGHT    N.    Lewis,    Chairman,    Des 

Moines. 
John  A.  Guiher,  Winterset. 
Charles  Webster,  Waucoma. 


George    L.    McCauguan,    Secretary, 
Des  Moines. 

KANSAS. 

Public  Utilities  Commission. 

John  M.  Kinkel,  Chairman,  Topeka. 
Charles  H.  Sessions,  Topeka. 
C.  F.  Foley,  Topeka. 


Carl  W.  Moore,  Secretary,  Topeka. 

KENTUCKY. 
Railroad  Commission. 

Laurence  B.  Finn,  Ist  Dist.,  Chair- 
man, Franklin. 

Sid.  T.  Douthitt,  2d  Dist.,  New 
Castle,  Ky. 

H.  G.  Garrett,  3d  Dist.,  Winchester, 
Ky. 


Richard    Tobin,    Secretary,    Frank- 
fort. 

LOUISIANA. 

Railroad  Commission. 

Shelby  Taylor,  Chairman,  Crowley. 
BuBK  A.  Bridges,  Homer. 
John  T.  Michel,  New  Orleans. 


Henry  Jastremski,  Secretary,  Baton 
llouge. 

MAINE. 

Public  Utilities  Commission. 

Benjamin    F.    Cleaves,    Chairman, 

Augusta. 
William  B.  Skelton,  Augusta. 
Herbert  W.  Trafton,  Augusta. 


George  F.  Giddings,  Clerk,  Augusta. 
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PUBLIC  SERVICE  COMMISSIONS. 


MARYLAND. 

Public  Service  Commission. 

AI.BERT  G.  Towers,  Chairman,  Mun- 
sey  Bldg.,  Baltimore. 

John  Milton  Reifsnideb,  Munsey 
Bldg.,  Baltimore. 

James  C.  Legg,  Munsey  Bldg.,  Balti- 
more. 


Bet^j.   T.  Fendall,  Secretary,  Mun- 
sey Bldg.,  Baltimore. 

MASSACHUSETTS. 

Public  Service  Commission.^ 

Fbedekick    J.    Maoleod,    Chairman, 

Cambridge. 
EvEBETT  E.  Stone,  Springfield. 
Joseph  B.  Easthan,  Winchester. 


Andrew  A.  Highlands,  ^  Secretary, 
1  Beacon  St.,  Boston. 

Board  of  Gas  and  Electric  Ligbt 
Commissioners. 

Alonzo  R.  Weed,  Chairman,  15  Ash- 
burton  Place,  Boston. 

Morris  Schaft,  15  Ashburton  Place, 
Boston. 

Solomon  Lewenbebg,  15  Ashburton 
Place,  Boston. 


R.    G.    ToBEY,    Clerk, 
Place,  Boston. 


15    Ashburton 


MICHIGAN. 

Railroad  Commission. 

Cassius  L  Glasgow,  Chairman,  Oak- 
land Bldg.,  Lansing. 

C.  S.  Cunningham,  Oakland  Bldg., 
Lansing. 

Addison  A.  Keiseu,  Oakland  Bldg., 
Lansing. 


Will    H.    Bbunson,   Secretary, 
Oakland  Bldg.,  Lansing. 
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MINNESOTA. 

Railroad  and  Warebouse 
Commission. 

Ira  B.  Mills,  Chairman,  State  Capi- 
tol, St.  Paul. 

0.  P.  B.  Jacobson,  State  Capitol,  St. 
Paul. 

Fred  W.  Putnam,  State  Capitol,  St. 
Paul. 


A.  C.  Clausen,  Secretary,  St.  Paul. 

MISSISSIPPL 

Raflroad  Commission. 

P.  M.  Sheppard,  President,  Richton, 
George  R.  Edwards,  McCool. 
W.  B.  Wilson,  Corinth. 


James  Galceran,  Secretary,  Jackson. 

MISSOURI. 
Public  Service  Commission. 

WiLUAM  G.  Busby,  Chairman,  Jef- 
ferson City. 
Edwin  J.  Bean,  Jefferson  City. 
David  E.  Blair,  Jefferson  City. 
Xoah  W   Simpson,  Jefferson  City. 
Edward  Flau,  Jefferson  City. 


T.  M.  BuADirjuY,  Secretary,  Jefferson 

City. 

MONTANA. 
Board    of    Raflroad    Commissioners 

and  Poblic  Service  Commission. 

Daniel  Boyle,  Chairman,  Helena. 

J.  H.  IIall,  Helena. 

J.  E.  McCoRMiCK,  Helena. 


Charles  P.  Cotteb,  Secretary, 
Helena. 

NEBRASKA. 

State  Railway  Commission. 

Thomas  L.  Hall,  Chairman,  State 
Capitol,  Lincoln. 

H.  G.  Taylor,  State  Capitol,  Lincoln. 

\^  E.  Wilson,  State  Capitol,  Lin- 
coln. 


T.  A.  Browne,  Secretary,  Lincoln. 


1  The  membership  of  this  Commission  has  been  reduced  from  live  to  three 
bv  the  legislature  but  at  the  time  of  compilation,  no  appointmenta  had  heen 
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PUBUC  SERVICE  COMMISSIONS. 


NEVADA. 

Railroad    CommiMion    and    Public 
Service  CommiMion. 

H.    F.    Bartine,    Chairman,    Carson 

City. 
J.  F.  Shaughnbsst,  Carson  City. 
W.  H.  Simmons,  Reno. 


E.    H.    Walkeb,    Secretary,    Cargon 
City. 

NEW  HAMPSHIRE. 

Public  Service  Comnkistlon. 

Edwabd   C.   Niles,   Chairman,   Con* 

cord. 
Thomas  W.  D.  Worthen,  Concord. 
William  T.  Gunnison,  Concord. 


Walter  H.  Timm,  Clerk,  Concord. 

NEW  JERSEY. 

Board  of  Public  Utility  Commis* 
sionert. 

John   W.    Slocum,   Chairman,    Long 

Branch. 
Alfred  S.  March,  New  Brunswick. 
George  F.  Wright,  Paterson. 


F.  J.  H.  Kracke,  120  Broadway,  New 

York  City. 
Samuel    H.    Ordwat,    49    Lafayette 

Place,  New  York  City. 


James    B.    Walker,    Secretary,    120 
Broadway,  New  York  City. 

PttbKe  Service  Commisaion,  2d 
District. 

Charles  B.  Hill,  Chairman,  Albany.. 
Frank  Irvine,  Albany. 
John  A.  Barhite,  Albany. 
Thomas  F.  Fennell,  Albany. 
Jerome  L.  Chenkt,  Albany. 


Francis   X.   Disney,   Secretary,   Al- 
bany. 

NORTH  CAROLINA. 

Corporation  Commitsion. 

Edward   L.   Travis,   Chairman,   Ra- 
leigh. 
WiLLLAM  t.  Lee,  Raleigh. 
George  P.  Pell,  Raleigh. 


A.  J.  Maxwell,  Clerk,  Raleigh. 


NORTH  DAKOTA. 
Board  of  Railroad  CommissioBort. 

Alfred  N.  Barber,  Secretary,  Tren-    g     j     aandahl,    President,    Litch- 


ton. 

NEW  MEXICO. 

State  Corporation  Commisaion. 

M.  S.  Groves,  Chairman,  Santa  Fe. 
Hugh  H.  Williams,  Santa  Fe. 
Bonifacio  Montoya,  Santa  Fe. 


Edwin  F.  Coabo,  Clerk,  Santa  F«. 

NEW  YORK. 

Public  Serrice  Commitsiony  1st 
District. 

Charles  Bulkley  Htjhhell,  Chair- 
man, 120  Broadway,  New  York 
City. 

Travis  H.  Whitney,  120  Broadway, 
New  York  City. 

Charles  S.  Hervey,  120  Broadway, 
New  York  City. 


ville. 
C    W.  Bleick,  Elgin. 
M.  P.  Johnson,  Tolley. 


J.    H.    Calderhead,    Secretary,    Bis- 
marck. 

OHIO. 
Public  Utilitios  Commission. 

Charles    C.    Marshall,    Chairman, 

Columbus. 
Beecher  W.  Waltermire,  CohunbuB. 
Byron  M.  Clendening,  Columbus. 


Harry  L.  Goodbread,  Secretary,  Co- 
lumbus. 

OKLAHOMA. 

Corporation  Commission. 

W.  D.  Humphrey,  Chairman,  Okla- 
homa City. 
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Campbell  Russell,  Oklahoma  City. 
Aet.  L.  Walker,  Oklahoma  City. 


PUBLIC  SERVICE  COMMISSIONS. 

SOUTH  CAROLINA. 


J.    H.    Hyde,    Secretary,    Oklahoma 
City. 

OREGON. 

Public  S«rvic«  CoBumMioii. 

Frank  J.  Milleb,  Chairman,  Salem. 
Htlen  H.  Cobey,  Salem. 
Fbed  G.  Buchtel,  Salem. 


Ed.  Weight,  Secretary,  Salem.     . 

PENNSYLVANL^ 

Public  Service  Commi— ion. 

Wm.  D.  B.  Ainbt,  Chairman,  Mont^ 
rose. 

Michael  J.  Rtan,  1094  Land  Title 
Bldg.,  Philadelphia. 

Habold  M.  McClube,  Lewisburg. 

John  S.  RnxiNo,  Erie. 

William  A.  Magee,  Pittsburgh. 

Milton  J.  Bbecht,  Lancaster. 

James  Alcobn,  Harrison  Bldg.,  Phila- 
delphia. 


A.  B.  Mill  A  B,  Secretary,  Harrisburg. 
PHILIPPINE  ISLANDS. 

Public  Utility  Commisuon. 

Judge  Mabiano  Cui,  Commissioner, 
Manila. 


Railroad  CominiMioii. 

JoH!f   G.    Richards,   Chairman,   Co- 
lumbia. 
Frank  W.  Shealt,  Columbia. 
James  Cansleb,  Columbia. 


J.  P.  Dabby,  Secretary,  Columbia. 

SOUTH  DAKOTA. 

Board    of   Raflread    Commissioners. 

J.  J.  MuBPHY,  Chairman,  Pierre. 
F.  E.  Wells,  Pierre. 
P.  W.  Dougherty,  Pierre. 


H.  A.  UsTBUD,  Secretary,  Pierre. 

TENNESSEE. 

Railroad  Commission. 

B.  A.  Enlob,  Chairman,  Nashville. 
H.  H.  J^nnah,  Nashville. 
George  N.  Welch,  Nashville. 


Attobney    Fbancisco    Villanueva, 
Jb.,  Secretary,  Manila. 

RHODE  ISLAND. 

Public  Utilities  Commission. 

William  C.  Buss,  Chairman,  19  Col- 
lege St.,  Providence. 
Samuel  E.  Hudsok,  Woonsocket. 
Robebt  F.  Rodman,  Lafayette. 


John    W.    Rowe,    Secretary,    Provi- 
dence. 


Miss     Willie     Fields,     Secretary, 
Nashville. 

TEXAS. 

RaUroad  Commission. 

Allison   Mayfibld,  Chairman,  Au«» 

tin. 
Eable  B.  Mayfield,  Austin. 
Chables  H.  Hubdleston,  Austin. 


E.  R.  McLean,  Secretary,  Austin. 

UTAH. 

Public  Utilities  Commission. 

Judge    Joshua    Greenwood,    Presi- 
dent, Salt  Lalce  City. 
Hbnby  H.  Blood,  Salt  Lake  City. 
Wabben  Stoutnoub,  Salt  Lake  City. 


T.  E.  Banning,  Secretary,  Salt  Lake 
City. 
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PUBLIC  SERVICE  COMMISSIONS. 


VERMONT. 
Public  Service  Couunisston. 

Robert  C.   Baoon,   Chairman,   Brat 

tleboro. 
Wiu.iAM  R.  Wabneb,  Vergennea. 
W  ALTEB  A.  DuTTON,  Hardwick. 


Neil    D.    Clawson,    Clerk,    Brattle- 
boro. 

VIRGINIA. 

State  Corporation  ComminioB. 

Ci'KisTOPHEB  B.  Gabnett,  Chairman, 

liichmond. 
William  F.  Rhea,  Richmond. 
Alexandeb  ^obward,  Richmond. 


WEST  VIRGINIA. 

Public  Senrice  Comminion. 

E.  G.  RiDEB,  Chairman,  Charleston. 
E.  F.  Morgan,  Charleston. 
Geobge  R.  C.  Wiles,  Charleston. 


UicHABD    T.    Wilson,    Clerk,    Rich- 
mond. 

WASHINGTON. 

Public  Senrice  Commiadon. 

13.  F.  Blaine,  Chairman,  Olympia. 
Akthub  a.  Lewis,  Olympia. 
til  AN  K  R.  Spi:4ning,  Olympia. 


J.  H.  BBOWiTy  Secretary,  Olympia. 


R.  B.  Bebnheim,  Secretary,  Charles- 
ton. 

WISCONSIN. 
Railroad  CommiMion. 

Cabl  D.  Jackson,  Chairman,  Madi- 
son. 
Benbt  R.  Tbumboweb,  Madison. 
John  S.  Allen,  Madison. 


Habold  L.  Geisse,  Secretary,  Madi- 
son. 

WYOMING. 

Public   Service    Commi— ion. 

F.  L.  Houx,  Acting  Governor,  Chair- 
man, Cheyenne. 

Robert  B.  Fobsyth,  State  Auditor, 
Vice-Chairman,  Cheyenne. 

Hebman  B.  Gates,  State  Treasurer, 
Cheyenne. 


H.  A.  Floyd,  Secretary,  Chey< 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.    Proc.    Nat.    Abm.    R.  Annual  Proceedings  of  the  National  Associa- 

Comrs.    tion  of  Railway  CommiBsioners. 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com- 
mission. 

"        **    Ariz.  C.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 

**         **     Ariz.  R.  C Arizoua  Railway  Commission  Annual  Reports. 

1909-10. 

"         "    Ark.  R.  C Arkansas    Railroad    Commission    Annual    Re- 
ports. 

•*        **    Cal.  Bd.  R.  Co.  . .  California   Board   of   Railroad   Commissioners. 

Annual  Reports. 

"        "     Can.  R.  C Board   of   Railway   Commissioners   of   Canada 

Annual  Reports. 

••        **     Colo.  P.  U.  C.   ...Annual   Report   of  the  Colorado   Public    Util- 
ities Commission. 

•  ••     CoL  S.  R.  C.  ....  Colorado   State   Railroad   Commission   Annuai 

Reports.     1907-14. 

•  •*     Conn.  P.  U.  C.   ..Annual  Report  of  the  Connecticut  Public  Util- 

ities Commission. 

•*         **     Conn.  R.  C Annual    Report   of   the   Connecticut   Railroad 

Commissioners.     1853-1911. 

•  ••     Dist.  Col.  P.  U.  C.  Annual    Report   of   the   District   of   Columbia 

Public  Utilities  Commission. 

•  ••     Fla.  R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 

•  •*     Qa.  R.  C.  Annual  Report  of  the  Railroad  Commission  of 

Georgia. 

•  •*     Houston,  Tex.,  P. 

8.  C Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 

•  •*    la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 
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•  *•     Ind.  P.  S.  0.  ....Annual  Report  of  the  Indiana  Public  Service* 

CoTi?  mission. 
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"*        *'    Or.  R.  C-   Annual  Report  of  the  Oregon  Railroad  Com- 
mission. 

^        **    Pa.  P.  S.  C Annual    Report    of    the    Pennsylvania    Public 

Service  Commission. 

^        ••    Pa.  S.  R.  C. Annual    Report    of    the    Pennsylvania    State 

Railroad  Commission. 
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Ann.  Kep.  Quebec  P.   U.  C.  Quebec   Public   Utilities  Commisaion,   Canadai, 

Annual  Reports. 
"        "     R.  I.  P.  U.  C.  . . .  Annual  Report  of  the  Public  Utilities  Commig- 

Bion  of  Rliode  Island. 
^        **     R.  I.  R.  C Rhode    Island    Railroad    Commisaioii    Annual 

Reports.     1889-]9n. 
**        **     S.  D.  R.  C.  .. Annual  Report  of  the  South  Dakota  Railroad 

Commissioners. 

*  **    Tex.  R.  C Annual  Report  of  the  Railroad  Commission  ol 

Texas. 
*•        "    Va.  S.  C.  C Annual  Report  of  the  State  Corporation  Com- 
mission of  Virginia. 

*  **    Vt.  R.  C Annual  Report  of  the  Railroad  Commissioners 

of  V^ermont. 

**        *'     Wash.  P.  S.  C.  .. .  Annual  Report  of  the  Public  Service  Commis- 
sion of  Washington. 

"        **    Wash.  R.  C.   ....  Annual  Report  of  the  Railroad  Commission  of 

Washington. 

«        •*     Wilmington,  Del., 

P.  U.  C Wilmington,  Del.,  Board  of  Public  Utility  Com- 
missioners Annual  Reports. 

*  **    W.  V.  P.  S.  C.  ..Annual  Report  of  the  Public  Service  Commis- 

sion of  West  Virginia. 

A.  T.  &  T.  Co.  Com.  L» American  Telephone  and   Telegraph   Company 

Commission  Leaflet. 

*•  **     C.  T.  C American  Telephone  and  Telegraph  Company 

Commission  Telephone  Cases. 

Bien.  Rep.  Cal.  Bd.  R.  C California  Board  of   Railroad  Commissioners 

Biennial  Reports. 
"        "     Kan.  P.  U.  C.  ...  Biennial  Report  of  the  Kansas  Public  Utilities 

Commission. 

"        "    Miss.  R.  C Biennial   Report   of   the   Mississippi    Railroad 

Commission. 
••        •*    Vt.  P.  S.  C Biennial  Report  of  the  Public  Service  Commis- 
sion of  Vermont. 

Cal.  R.  C.  R,  California  Railroad  Commission  Reports. 

Can.  Ry.  Cases  Canada  Railway  Cases   (in  10  vols,  to  date). 

Colo.  P.  U.  C Decisions  of  the  Public  Utilities  Commission  of 

Colorado. 

Fed.  Tr.  Rep Federal  Trade  Reporter. 

Hawaii  P.  U.  G Hawaii   Public  Utilities  Commission. 

111.  P.  U.  C.  R.  lUinois  iniblic  Utilities  Commission  Reports. 

111.  R.  &  W.  C.  D Decisions  of  the  Railroad  and  Warehouse  Com« 

mission  of  Illinois. 

Inters.  Com.  Rep Interstate  Commerce  Commission  Reports. 

K.  C.  Mo.  P.  U.  C Kansas  City,  Mo.,  Public  Utilities  Commission 

Reports.     1st   Semi-Anniial,    11)09.     Isl   An- 
nual, 1911. 

Mo*  P.  S.  0.  R. Missouri  Public  Service  Commission  Reports. 
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N.  B.  Bd.  P.  U.  C New  Brunswick  Board  of  Public  Utilities  Com- 

missioners,  Canada. 

I  N.  H.  P.  S.  C.  R. N.  H.  Pub.  Ser.  Commission  Reports.  ' 

I  N.  J.  P.  U.  C.  R. Reports  of  the  Board  of  Public  Utilities  Com- 

I  missioners  of  New  Jersey. 

I  K.  Y.  Off.  D^i.  R.  New  York  Official  Department  Reports. 

I  Pa.  P.  S.  C Pennsylvania  Public  Service  Commission   Re- 

I  ports. 

P.  L  P.  U.  a   Philippine    Islands    Public    Utilities    Comrnin- 

sion. 
P.  S.  C.  R.  (Ist  Dlst.  N.  Y.) .  .Public  Service  Commission  Reports,  First  Dis- 
trict New  York. 
P.  S.  C.  R.  (2d  Dist.  N.  Y)  ..Public    Service    Commission    Reports,    Second 

District  New  York. 

P.  S.  Reg Public  Service  Regulation. 

Kate  Res Rate  Research,  published  by  the  National  Elec- 
tric Light  Association. 

R.  I.  Bd.  R.  C   Rhode  1  Bland  Board  of  Railroad  Commissioners 

Reports. 

bt.  J.  Mo.  P.  U.  0. St.  Joseph,  Mo.,  Public   Utilities  Commission. 

(No  regular  reports.)     1900-1913. 

St.  L.  Mo.  P.  S.  0 St.  Louis,  Mo.,  Public  Service  Commission. 

Tenn«  R.  C Tennessee  Railroad  Commission    ( no  decisions 

published).     Annual  Reports.     1897-1912. 

Utilities  Mag. Utilities  Magazine. 

WiB.  B.  C.  B.   Wisconsin  Railroad  Commission  Reports. 
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PUBLIC  UTILITIES 
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ANNOTATED 


WISCONSIN  RAILROAD  GOBiMISSION. 

MILWAUKEE  ELECTBIC  BAILWAY  &  LIGHT  COMPANY 

et  al. 

V, 

CITY  OF  MILWAUKEE. 

Valuation  —  Reproduction  cost  —  Actual  construction  conditions, 

1.  In  estimating  the  cost  of  reproducing  utilily  property,  the  en- 
gineers of  the  Wisconsin  Commission  endeavored  to  approximate  actual 
construction  conditions  wherev^,  in  the  judgment  of  the  staff,  those 
conditions  had  not  been  abnormal  or  out  of  line  with  recognized  practice. 

VoMMotion  —  Reproduction  —  FluctwxUng  prices, 

2.  In  a  valuation  for  rate  making  a  ten -year  average  was  taken 
as  representing  normal  prices  lor  such  commodities  as  copper,  struc- 
tural steel  pipe,  and  fitting,  and  the  like,  known  in  past  years  to 
fluctuate  more  or  less  widely  even  over  short  periods. 

Valuation  —  Unit  prices  —  Cost  trend  curve, 

3.  In  a  valuation  for  rate  making  the  normal  price  of  some  com- 
modities was  determined,  as  of  the  date  of  the  inventory,  by  a  trend 
curve,  where  a  study  of  prices  over  a  period  of  years  indicated  a  de- 
cided trend  either  upward  or  downward. 

Vahtation  —  Unit  pieces  —  Overheads, 

4.  In  a  valuation  for  rate  making,  Wisconsin  Commission  engineers 
included  in  unit  prices  certain  direct  overhead  costs  in  addition  to  bare 
costs  of  material  and  direct  or  productive  labor,  such  as  purchase  and 
store  expense,  some  direct  supervision,  inspection,  and  timekeeping,  the 
use  of  tools,  and  employers'  liability  insurance;  and  for  such  oonstruc- 
tion  work  as  a  utility  is  accustomed  to  contract,  the  item  of  contractor's 
profit  was  included. 

Taluatlon  —  Overheads  —  Architect  fees, 

5.  Architect  fees  for  plans,  specifications,  and  superintendence  were 
P.U.1I.1918K  1 
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covered  by  the  Wisconsin  Commission  engineers  imder  general  overhead 
allowances  in  a  valuation  for  rate  making. 
yaluation  —  General  overheads  —  Method  of  ascertainment, 

6.  In  ascertaining  the  amount  to  be  allowed  in  a  rate  valuation 
for  general  overheads,  including  organization,  administration,  and  legal 
expenses,  engineering  aad  superintendenae,  taxes  and  insaranee  dvring 
construction,  omissions  and  corntiagencies,  tYts  Wisconsin  Commission 
applied  different  percentages  to  the  various  items  in  iha  inventory  in 
the  proportion  deemed  by  the  engineers  to  be  applicable;  the  weighted 
average  for  all  overheads,  including  land,  being  slightly  over  15  per  cent, 
the  result  substantiating  the  Commission's  use  of  K  per  cent  to  cover 
this  item. 

Valuation  —  Land  —  Severatiee  dama^eB, 

7.  The  value  of  land  for  rate  making  was  fixed  by  the  Wisoonsin 
Commission  on  the  basis  of  value  of  surrounding  land,  plus  severance 
damages  in  the  case  of  land  for  right  of  way  and  railway  easements, 
the  additional  amount  being  arrived  at  by  ascertaining  the  sum  actu- 
ally paid  and  subtracting  therefrom  the  amoimt  representing  the  value 
of  the  right  of  way  when  measured  by  the  value  of  surrounding  land 
at  the  time  of  acquisition. 

Valuation  —  Reproduction  coat  —  Land  —  Buildings. 

8.  In  estimating  the  cost  of  reproduction  of  the  property  of  an 
electric  railway  company  for  rate  making,  the  Wisconsin  Commission 
allowed  both  for  the  land  and  the  buildings  thereon  when  purchased,, 
thera  being  no  question  of  the  good  faith  of  the  company  in  purchasing 
the  property  at  the  price  paid;  the  purpose  of  the  Commission  being 
to  avoid  injustice  to  the  company  by  studying  the  actual  conditions  of 
construction  and  acquisition  as  far  as  possible  and  allowing  for  them. 

Depreciation  —  Calculation  of  —  Bate  valtrntion^ 

9.  In  the  valuation  of  electric  railway  property  for  rate  making, 
depreciation  was  calculated  on  a  life  basis,  after  a  personal  inspection 
of  present  conditions  of  the  various  units  of  property,  the  basis  used 
for  determining  lives  taking  into  consideration  not  only  the  elements 
of  ordinary  wear,  tear,  and  decay,  but  liability  to  renewal  l}ecau8e  of 
obsolescence  and  inadequacy,'  and  also  the  liability  to  foreshortened 
life  through  possible  casualty  and  through  municipal  and  police  r^u- 
lation. 

Valuation  —  Fair  value  —  Basis  of. 

10.  The  investment  reasonably  and  prudently  made  is  the  most 
equitable  standard  of  fair  value  for  rate  making  as  between  the  utility 
and  the  consumer,  where  such  investment  may  be  ascertained;  repro- 
duction cost  being  useful  in  proportion  as  it  tends  to  throw  light  upon 
investment,  rather  than  as  being  in  and  of  itself  the  measure  of  value. 

VaUtmUon  —  Treatment  of  accrued  depreciation  —  Fair  value. 

11.  Reproduction  cost  new  less  depreciation  can  be  used  as  the  final 
measure  of  fair  value  for  rate  making  only  upon  the  assumption  that 
the  utility  has  not  only  earned  the  sum  represented  by  depreciation 
in  excess  of  a  fair  return  on  the  original  investment,  but  has  alsa 
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returned  the  same  to  the  investors^  retaining  no  depreciation  resenre 
represented  by  assets. 

Ifepredtition  —  Annual  alUnomnce  —  Method  of  calculation. 

12.  The  sinking  fund,  rather  than  the  straight-line  basis,  is  the 
more  equitable  method  of  calculating  the  amount  to  be  set  aside  annu- 
ally for  depreciation,  especially  since,  as  a  matter  of  practice,  the 
annual  amounts  set  aside  on  the  straight-line  basis  are  not  returned  to 
the  investors. 

IhprecUUion  —  Annual  allmaance  —  Sinhing  fund  percentage. 

18.  The  annual  allowance  for  depreciation  in  determining  the  rea- 
BOMableness  of  electric  railway  rates  was  calculated  upon  a  sinking-fund 
basis  of  from  3  to  4  per  cent,  interest  at  that  rate  to  be  credited  annu- 
ally to  the  reserve. 

Depreciation  —  Annual  aUowanee  coupled  with  maintenanoe. 

14.  It  is  not  advisable  to  set  aside  a  fixed  percentage  of  depreciable 
physical  property  annually  to  cover  both  mainteoance  and  depreciation. 

Valuation  —  Going  value, 

15.  In  arriving  at  the  fair  value  of  utility  property  for  rate  making, 
due  consideration  was  given  by  the  Wisconsin  Commiseion  to  the  fact 
tiiat  the  business  was  a  going  concern;  and  all  facts  in  relation  to 
going  value  on  any  basis  were  also  given  full  consideration. 

Return  —  Beaaonahleness  as  a  whole, 

16.  The  mere  fact  that  ft  company  operating  an  electric  railway  has 
had  excess  earnings  in  the  past  cannot  be  taken  into  consideration  in 
determining  the  reasonableness  of  railway  rates,  where  it  appears  that 
such  earnings  have  arisen  through  other  activities  of  the  company. 

Betum  —  Operating  expenses  —  Relief  and  pension  worH. 

17.  An  adjustment  in  a  rate-making  proceeding,  of  expenditures  for 
relief  and  pension  work  to  equal  the  actual  expenditures  for  relief  and 
poision  association  work  plus  the  amount  actually  spent  for  pensions, 
is  inadequate. 

Apportionment  *^  Electric  railways  —  Bxpensee, 

18.  In  the  apportionment  of  the  expenses  of  an  electric  railway,  a 
demand  and  output  basis  was  applied  in  accordance  with  the  estab- 
lished practice  of  the  Wisconsin  Commission,  but  no  attempt  was  made 
to  s^regate  the  power-plant  fixed  charges  such  as  taxes,  depreciation, 
and  interest,  and  to  apportion  these  charges  on  a  demand  basis. 

Apportionment  —  Electric  railways  -•  Property, 

19.  in  the  divisioa  of  the  property  of  two  electric  railway  compa- 
nies as  a  whole  between  single  fare,  suburban,  and  interurban  areas, 
recognition  was  given  by  the  Wisconsin  Commission  to  a  proper  division 
of  power-plant  property  on  the  basis  of  demand  and  output. 

Setum  —  Operating  erpenaes  —  Bonuses  to  officers, 

20.  Bonuses  paid  to  ofl^rs  of  a  public  utility  company,  and  elosely 
associated  with  the  company's  dividend  situation,  do  not  constitute 
operating  expenses  of  a  kind  which  should  be  considered  in  a  rate  pro- 
ceeding. 
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Meturn  —  Operating  expenses  —  Rent  of  tracks  and  eqnlpment  usett 
hy  eleetiHc  railtcays. 

21.  Track  and  equipment  rental  should  not  be  treated  as  an  operat- 
ing expense  of  an  electric  railway  company  in  a  rate  proceeding,  sinca 
it  is  better  to  base  the  rates  upon  the  actual  property  used  and  useful 
by  the  company  as  if  owned  by  it. 

Depreciation  —  Reserve  for  —  Extent  of  property  to  he  covered. 

22.  In  estimating  the  amount  to  be  provided  for  the  depreciation 
reserve  in  determining  the  reasonableness  of  the  rates  of  an  electric 
railway  company  within  a  given  area,  all  property  devoted  to  the  use 
of  the  railway  business,  including  that  outside  of  the  area,  must  be 
oonaidered. 

Depreciation  —  Elements  of  property  depreciable, 

23.  In  estimating  the  amount  of  depreciable  property  of  an  electric 
railway  company  in  a  rate  proceeding,  certain  deductions  were  made  for 
nondepreciable  property,  including  land,  scrap,  and  a  portion  of  the 
overheads. 

Depreciation  —  Annual  allowance  —  Whether  to  be  based  on  invest- 
ment or  reprod'ucUon  cost, 

24.  Hie  depreciation  reserve,  where  possible,  should  be  provided  to 
cover  the  investment  in  depreciable  property,  and  not  the  cost  of  repro- 
duction of  such  property. 

Depreciation  —  Reserve  for  —  Charges  against, 

26.  All  losses  due  to  the  retirement  of  property  should  be  charged 
against  the  depreciation  reserve  where,  in  estimating  the  amount  to  be 
set  aside  to  provide  therefor,  the  lives  assigned  to  the  various  items  of 
prop^ty  take  full  recognition  of  the  elements  of  obsolescence,  inade- 
quacy, casualty,  and  municipal  requirements  foreshortening  their  use. 

Dept*eoiation  —  Annual  alloicance  —  Factors  to  be  considered, 

26.  The  extent  to  which  provision  for  depreciation  of  electric  rail- 
way property,  especially  on  such  items  as  roadway  and  track  and  trans- 
mission and  distribution  systems,  based  upon  estimated  lives,  duplicates 
the  charges  to  ciurrent  maintenance,  must  be  considered  in  fixing  the 
allowance  for  depreciation  in  a  rate  proceeding. 

Depreciation  —  Annual  requirement  —  Deduction, 

27.  A  deduction  should  be  made  from  the  annual  requirement  for 
depreciation  on  account  of  depreciation  charged  to  operating  ezpaises 
through  special  accounts. 

Return  —  Nonoperating  revenues, 

28.  For  the  pur[M>6es  of  a  rate  analysis,  nonoperating  revenues  of  a 
railway  company  as  well  as  the  nonoperating  property  were  excluded 
from  consideration. 

Rates  —  Street  railway  —  Zone  system. 

29.  A  zone  system  of  suburban  and  interurban  electric  railway  rates 
is  necessary  in  order  to  do  justice  to  the  utility  on  the  one  hand,  and 
at  the  same  time  bring  about  a  relative  correspondence  between  U\9 
fare  charged  and  the  actual  cost  of  the  service  performed. 

[Juno  1,  1018.] 
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Petition  of  the  Mihvaiikee  Electric  Railway  &  Light  Com- 
pany and  Milwaukee  Light,  Heat,  &  Traction  Company  for  au 
order  prescrihing  rates  of  fares  and  limits  of  zones  and  a  modi- 
fication of  orders  affecting  service.  Application  of  the  Milwau- 
kee Electric  Railway  &  Light  Company  and  Milwaukee  Light, 
Heat,  &  Traction  Company  for  an  investigation  of  their  rates, 
charges,  rules,  and  regulations  in  force  in  Milwaukee  affecting 
electric  and  heating  service.  Increase  in  rates  in  the  Milwau- 
kee zone  authorized.  Sale  of  tickets  at  rate  of  six  for  25  cents 
and  at  the  rate  of  twenty-five  for  $1  ordered  discontinued. 

By  the  Commission:  These  proceedings  originated  in  com- 
plaint filed  November  8,  1916,  by  the  Milwaukee  Electric  Rail- 
way &  Light  Company  and  Milwaukee  Light,  Heat,  &  Traction 
Company.  The  issues  are  raised  throu^  this  and  subsequent 
complaints  and  petitions  filed  by  the  companies,  and  by  cross 
complaints  and  cross  petitions  filed  by  the  city  of  Milwaukee  and 
others.  A  detailed  estimate  of  reproduction  cost  new  and  repro- 
duction cost  new  less  depreciation  of  the  property  of  both'^com- 
panies,  and  all  utilities  of  both  companies,  was  made  by  the 
engineering  staff.  A  further  audit  of  the  books  has  been  made 
by  the  statistical  department,  and  a  detailed  analysis  of  operation 
for  the  year  1916  is  included  in  that  audit. 

The  Milwaukee  Electric  Railway  &  Light  Company  is  engaged 
in  the  railway,  electric,  and  heating  business  in  the  city  of  Mil- 
waukee. The  Milwaukee  Light,  Heat,  &  Traction  Company  is 
also  engaged  in  the  railway,  light,  and  power  business  outsido 
of  the  city  of  Milwaukee.  The  companies  are  closely  associated, 
the  stock  control  of  both  companies  being  in  the  Wisconsin  Edi- 
son Company,  a  New  York  corporation.  The  same  officers  oper- 
ate both  companies,  and  those  companies  are  in  fact  operated  as 
one  company.  Though  electric  light  and  heating  rates  are  also 
involved  in  this  proceeding,  this  decision  and  order  is  confin(?d 
to  street  railway  rates  of  fare  and  zones  in  the  city  of  Milwaukee 
and  its  environs  known  as  the  suburban  system.  Jurisdiction 
for  all  other  purposes  and  for  purposes  specifically  stated  in  the 
order  is  retained  by  this  Commission. 

The  single-fare  area  includes  the  city  limits  of  the  city  of  Mil- 
waukee, the  city  having  a  population  of  between  400,000  and 
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500,000,  but  at  several  points  extends  somewhat  beyond  the  city 
limits.  The  business  center  and  the  center  of  the  area  served  is 
roughly  approximated  by  the  Public  Service  Building  owned 
by  the  Milwaukee  Electric  Railway  &  Light  Company.  The 
^iraight-line  radius  from  this  point  to  the  outskirts  of  the  sin^e- 
fare  area  varies.  The  maximum  distance  appears  to  be  about  5 
\Qile3  in  a  straight  line,  and  the  minimum  somewhat  in  the  neigh- 
borhood of  3  miles.  The  single-fare  area  extends  to  the  edge  of 
or  into  several  independent  municipalities,  the  rates  of  fares  into 
adjoining  territory  being  on  a  zone  basis. 

The  Milwaukee  Light,  Heat,  &  Traction  Company  operates  an 
interurban  system  extending  mainly  west  and  south  of  the  city, 
and  has  the  l^al  title  not  only  of  all  the  property  of  its  utilities 
in  the  area  outside  of  the  city  of  Milwaukee,  but  also  owns  a 
small  amount  of  property  in  the  city  itself  and  about  26  miles 
of  street  railway  system  in  the  single-fare  area.  The  so-called 
suburban  area  is  not  only  served  by  the  city  cars  which  run  into 
this  area,  but  also  by  the  interurban  cars,  these  interurban  cars 
also  performing  a  strictly  local  service  within  the  city  of  Mil- 
waukee. 

In  the  single-fare  areas  the  cash  fare  is  6  cents.  A  large  part 
of  the  traffic,  however,  uses  tickets  which  can  be  purchased  on 
the  street  cars  at  the  rate  of  six  for  a  quarter  and  twenty-five 
for  a  dollar. 

In  the  zone  areas,  which  zones  approximate  a  mile  in  width 
or  more,  the  cash  fare  is  2  cents  for  each  zone.  Zone  tickets, 
however,  are  sold  at  the  rate  of  thirty  for  50  cents,  or  roughly 
at  the  rate  of  1§  cents  per  zone. 

The  history  and  full  details  of  the  organization  and  develop- 
ment of  the  two  companies  has  been  heretofore  given  in  this 
Cormiission's  printed  decisions,  and  in  which  also  can  be  found 
a  full  financial  history  of  the  company  and  all  matters  relating 
lo  fares  and  zones  in  effect.  For  facts  in  relation  to  said  mat- 
ters, see  the  following  decisions :  Milwaukee  v.  Milwaukee  Elec- 
tric R.  &  Light  Co.  10  Wis.  R.  C.  1  to  805 ;  Deakin  v.  Milwaukee 
Electric  B.  &  Light  Co.  10  Wis.  R.  0.  306 ;  Cusick  v.  Milwaukee 
Electric  R  &  Light  Co.  10  Wis.  R.  C.  814;  Koenig  r.  Mil- 
waukee Elfvtric  R.  &  Light  Co.  10  Wis.  R.  C.  337;  Re  Double 

Transfers,  Jrt  Wis.  R.  C.  352;  East  Milwaukee  v.  Milwaukee 
P.U.R.1918B. 
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Electric  R.  &  Light  Co.  10  Wis.  E.  C.  358;  Re  MUwankee  Sub- 
urban &  Interurban  R.  RateS;  18  Wis.  R  C.  475 ;  Re  Milwaukee 
Suburban  &  Interurban  R.  Rates,  15  Wis.  R.  C.  330;  Re  Mil- 
waukee Electric  R.  &  Light  Co.  13  Wis.  R.  C.  178. 

The  merits  of  the  order  of  the  Commission  in  the  case  of  Mil- 
waukee V.  Milwaukee  Electric  R.  &  Light  Co.  10  Wis.  R  C.  1, 
are  still  being  contested  in  the  courts,  the  jurisdictional  question 
having  been  decided  by  the  supreme  court  in  Milwaukee  Electric 
R  &  Light  Co.  V.  Railroad  Commission,  163  Wis.  592,  L.R.A. 
1915P,  744,  142  N.  W.  491,  Ann.  Cas.  1915A,  911.  The  court 
there  h^  that  the  statutes  did  not  empower  the  municipal  au- 
thority to  make  any  contracts  fixing  rates  of  fare  with  the  street 
railway  company,  so  that  they  might  not  be  changed  through  the 
legislature  or  through  a  legislatiye  agency,  such  as  the  Railroad 
Commission,  in  the  manner  provided  by  law.  This  decision  was 
affirmed  by  the  Supreme  Court  of  the  United  States  on  June  14, 
1915,  in  238  TJ.  S.  174,  59  L.  ed.  1254,  P.U.R1915D,  591,  35 
Sup.  Ct.  Rep.  820.  The  jurisdiction  of  this  Commission,  there- 
fore, to  fix  reasonable  rates  of  fare  higher  or  lower  than  those 
attempted  to  be  provided  for  in  the  original  ordinances  is  m^ 
longer  in  question. 

The  rates  of  fare  provided  for  in  the  decision  in  10  Wis.  R 
C.  1,  did  not  become  effective,  but,  under  an  order  of  the  circuit 
court  of  Dane  county,  coupons  were  issued  which  would  become 
in  the  future  available  for  use  in  case  the  decision  was  upheld. 

After  the  lapse  of  several  years  covering  a  period  of  depressed 
business  conditions,  this  Commission  set  aside  that  part  of  the 
order  reqijiring  the  sale  of  thirteen  tickets  for  50  cents.  Woehe- 
ner  v.  Milwaukee,  15  Wis.  R.  C.  724.  The  reasonableness  of  tho 
order  requiring  the  sale  of  thirteen  tickets  for  50  cents  was  sub 
sequently  litigated  in  the  circuit  court  for  Dane  county,  the  dec^ 
i-ion  in  which  case  was  rendered  on  January  21,  1918.  Thi 
original  order  is  held  unreasonable.  Said  judgment,  however, 
has  been  appealed  to  the  supreme  court  of  the  state  for  review. 

Application  in  another  proceeding  is  made  to  this  Commission 
to  revise  the  strictly  interurban  fares. 

The  questions  before  us  for  immediate  decision  relate  to  the 
fares  or  charges  within  the  single-fare  area  and  suburban  zones. 
The  company  has  made  a  broad  general  application  for  increase 
r.U.R.1918E. 
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in  these  rates  of  fare,  and  has  suggested  several  methods  of 
securing  the  increased  revenue,  which  it  alleges  it  is  in  need  of ; 
namely,  through  adoption  of  either  or  all  of  the  following  meth- 
ods: Increase  in  the  single-fare  area  rate;  increase  in  the  zone 
rate;  extra  payment  for  transfer;  the  establishment  of  another 
and  an  inner  zone  within  the  single-fare  area. 

On  the  part  of  the  city,  it  is  contended  that  the  present  farces 
are  adequate.  Substantially  the  position  of  the  suburban  munici- 
palities seems  to  be  in  accord  with  the  city,  but  it  is  insisted 
that  the  single-fare  area  should  be  greatly  extended,  and,  by 
some  at  least,  it  is  claimed  that  this  should  be  done  though  it 
makes  much  larger  fare  necessary  within  the  single-fare  area. 

Extended  hearings  have  been  held  in  the  city  of  Milwaukee 
and  in  Madison.  Every  phase  of  all  the  questions  involved  has 
been  gone  into  at  great  length  by  witnesses  on  both  sides.  The 
records  in  former  cases  have  been  made  part  of  the  record  in  this 
case.  The  appearances  were  as  follows :  Miller,  Mack,  &  Fair- 
child,  by  Edw.  S.  Mack,  on  behalf  of  T.  M.  E.  R.  &  L.  Co. ; 
Van  Dyke  Shaw  Muskat  &  Van  Dyke,  by  Jas.  D.  Shaw,  on  be- 
half of  T.  M.  E.  R  &  L  Co.  and  M.  L.  H.  &  T.  Co.;  CUftou 
Williams,  City  Attorney,  on  behalf  of  city  of  Milwaukee;  S.  L, 
Odegard,  Statistician,  and  J.  B.  Hogarth,  both  on  behalf  of  the 
city  of  Milwaukee;  J.  P.  Beuscher,  Attorney,  for  Federal  Rub- 
ber Manufacturing  Company  et  al. ;  W.  J.  Riley,  City  Attorney, 
city  of  South  Milwaukee ;  George  C.  Dutcher,  City  Attorney,  city 
of  Cudahy;  George  H.  Gabel,  attorney  on  behalf  of  village  of 
Sherwood,  formerly  village  of  East  Milwaukee ;  Joseph  E.  Tier- 
ney,  City  Attorney,  city  of  West  Allis;  Albert  B.  Houghton, 
City  Attorney,  city  of  Wauwatosa;  R.  F.  Witte,  Village  Attor- 
ney, village  of  North  Milwaukee. 

OPINION. 
As  there  appears  to  be  no  substantial  accord  among  the  parties 
in  interest  as  to  the  ultimate  amount  or  sum  representing  fair 
value,  or  the  principles  which  should  be  applied  in  determining 
such  fair  value,  the  question  will  be  dealt  with  at  some  length. 
While  matters  relating  to  the  organization,  development,  and  his- 
tory of  the  utility  will  be  referred  to  from  time  to  time,  for  the 
details  thereof  reference  should  be  had  to  the  previous  printed 
decisions  of  this  Commission  already  referred  to. 
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Of  late  years  there  have  been  large  extensions,  improvements, 
And  replacements,  and  the  necessity  was  realized  for  a  detailed 
inventory  more  closely  approximating  present-tiiHe  conditions 
than  was  found  in  the  inventory  in  the  previous  fare  case.  Such 
inventory  was  secured  and  checked,  and  a  complete  engineering 
istimate  of  reproduction  cost  new  and  of  reproduction  cost  new 
less  depreciation  as  of  January  1,  1914,  was  made  by  the  en- 
gineering staff,  the  engineers  using  a  4  per  cent  sinking-fimd 
method  in  arriving  at  depreciation.  Summaries  of  these  esti- 
mated follow:  [See  page  10.] 

Some  equipment  of  The  Milwaukee  Electric  Railway  &  Light 
Company  is  used  in  common  for  heating,  lighting,  and  railway 
purposes.  The  engineers  assigned  this  common  property  to  the 
three  different  utilities  on  a  use  basis  to  be  hereinafter  referred 
to.  The  results  thus  obtained  for  the  Milwaukee  Electric  Rail- 
way &  liight  Company  are  as  follows:  [See  page  11.] 

The  corresponding  table  for  railway,  li^t,  and  power  and 
street  lighting  of  the  Milwaukee  Light,  Heat,  &  Traction  Com- 
pany is  as  follows :  [See  page  12.] 
P.UJL1018E. 
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[1-5]  The  engineers'  estimates  were  submitted  to  all  parties 
for  investigation  and  criticism,  and  the  engineers  were  examined 
and  cross-examined  as  to  all  phases  of  the  work.  The  unit  prices 
were  arrived  at  after  considering  all  available  data,  and  repre- 
sent estimates  of  normal  costs  as  of  January  1,  1914.  The  en- 
gineers endeavored  to  approximate  actual  construction  conditions 
wherever,  in  the  judgment  of  the  stajff,  those  conditions  have  not 
been  abnormal  or  out  of  line  with  recognized  practice.  In  addi- 
tion to  the  data  which  the  staff  have  compiled  for  many  years, 
they  have  access  to  company  contracts,  purchase  records  and 
vouchers,  and  work  and  job  orders,  and  the  company  also  sub- 
mitted elaborate  studies  and  analysis  of  costs.  For  commodities 
such  as  copper,  structural  steel,  pipe  and  fittings  and  the  like, 
known  in  past  years  to  fluctuate  more  or  less  widely,  even  over 
short  periods,  a  ten-year  average  was  taken  as  representing  nor- 
mal prices.  For  other  commodities,  when  a  study  of  prices  ob- 
taining over  a  period  of  years  indicated  a  decided  trend  either 
upward  or  downward,  a  price  corresponding  to  the  date  of  the 
inventory  determined  from  the  trend  curve  as  accurately  as  pos- 
sible was  taken  as  representing  the  normal  prica  The  unit  prices 
include  certain  direct  overhead  costs  in  addition  to  bare  costs  of 
material  and  direct  or  productive  labor,  such  as  purchase  and 
store  expense,  some  direct  supervision,  inspection,  and^ time-keep-* 
ing,  the  use  of  tools,  employers'  liability  insurance ;  and  for  such 
construction  work  as  a  utility  is  accustomed  to  contract,  there 
has  been  included  in  the  unit  prices  the  item  of  contractors'  profit. 
Architect  fees  for  plans,  specifications,  and  superintendence  are 
covered  by  the  general  overhead  allowances. 

[6]  General  overheads  include  organization,  administration, 
and  legal  expenses,  engineering  and  superintendence,  taxes  and 
insurance  during  construction,  omissions  and  contingencies.  No 
general  percentage  had  been  applied  to  the  entire  work.  Instead, 
such  general  overhead  expenses  have  been  applied  to  the  different 
items  in  the  proportion  deemed  by  the  engineers  to  be  applicable. 
The  overhead  expenses,  therefore,  vary  greatly  on  a  percentage 
basis  with  the  different  items  of  construction.  The  largest  per- 
centage applies  to  the  acquisition  of  pole-line  easements,  and  is 
over  100  per  cent    The  lowest  percentages  relate  to  transformers 

and  meters,  being  respectively  8.04  and  7.03,  while  pavement  ia 
F.U.R.1918E. 
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assigned  a  general  overhead  percentage  of  10.67.  Various  other 
percentages  are  assigned  to  boiler  plant  equipment,  steam  piping, 
etc.  The  weighted  average  for  all  overhead,  including  land,  is 
slightly  over  15  per  cent,  but  may  be  taken  as  being  substantially 

15  per  cent. 

While  this  method  of  treating  general  overhead  differs  radi- 
cally from  the  method  heretofore  used  by  the  Commission  in  its 
studies  where  a  general  percentage  is  finally  arrived  at  as  being 
applicable  to  all  of  the  property,  the  results  arrived  at  do  not 
materially  differ  from  those  which  the  Commission  decided  upon 
in  the  past. 

As  said  in  the  Racine  Waterworks  Purchase  Case,  19  Wis. 
R.  0.  127 :  "The  Commission  and  its  staff  have  made  earnest 
efforts  for  many  years  past  to  arrive  at  what  would  be  considered 
a  fair  and  liberal  allowance  for  overhead  in  the  construction  of  a 
waterworks  plant.  The  results  of  those  studies  have  been  pub- 
lished from  time  to  time  in  the  decisions  of  actual  cases  pending 
before  the  Commission.  The  Commission  felt  that  it  was  per- 
haps underestimating  the  amount  of  these  overhead  expenses 
when  it  originally  allowed  but  10  per  cent,  which  was  afterwards 
changed  to  12  per  cent,  and  after  a  further  study  15  per  cent  was 
adopted  for  waterworks  plants  of  this  nature." 

In  tiiis«ease  a  more  complete  detailed  study  has  been  made, 
and  the  overhead  applied  to  the  individual  items  after  a  complete 
study  of  overhead  in  connection  with  such  item.  The  result  has 
been  to  substantiate  the  use  of  15  per  cent  in  cases  of  this  nature. 

While  the  testimony  showed  that  reasonable  men  could  differ 
on  many  of  the  individual  percentages  applied,  on  the  whole  it 
tended  to  clearly  establish  that  the  results  arrived  at  were  per- 
haps as  accurate  as  could  be  obtained.  The  most  controverted 
question  related  to  the  allowance  for  omissions  and  contingencies 
and  certain  allowances  made  in  connection  with  right  of  way  and 
railway  easements.  There  appears  to  have  been  a  misimderstand- 
ing  as  to  just  exactly  what  was  referred  to  by  the  allowance  for 
omissions  and  contingencies.  When,  however,  this  question 
comes  to  be  more  closely  analyzed  and  more  fully  understood, 
we  are  satisfied  that  the  percentages  applied  for  this  item  are 
approximately  correct.  Omissions  and  contingencies  as  used  by 
the  engineers  cover  not  only  actual  omission  of  items  from  the 

P.U.R  1918E. 
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iBTentory,  such  as  is  found  to  occur  in  the  most  careful  listing 
of  properties  of  the  size  and  complexity  of  those  hei*e  considered, 
but  includes  also  many  other  items.  Among  them,  it  takes  into 
consideration  the  fact  that  in  actual  construction  as  it  took  place 
conditions  were  met  and  had  to  be  overcome  both  of  a  physical 
and  construction  nature^  which  can  neither  be  fully  known  now 
nor  estimated  or  foreseen  if  new  construction  were  to  take  place. 
In  arriving  at  the  valuation,  small  units  were  used ;  for  instance, 
the  valuation  of  cars  is  not  made  upon  a  unit  price  per  car,  but 
covers  car  bodies,  trucks,  etc.,  separately.  Omissions  and  con- 
tingencies could  occur  in  arriving  at  the  final  figure  submitted 
on  this  basis,  which  perhaps  would  not  occur  were  a  unit  price 
to  be  assigned  the  larger  units  as  a  whole.  There  would  be 
delays  and  unforeseen  circumstances,  in  the  construction.  The 
property  cannot  be  taken  as  having  been  built  up  under  ideal 
conditions  where  everything  was  foreseen.  Unquestionably 
changes  would  take  place  in  the  plans  with  the  progress  of  tlie 
work,  and  some  work  would  be  abandoned.  This  applies  to  prac- 
tically every  element  of  construction  work.  Extra  work  may 
Lave  had  to  be  done  or  extra  material  furnished  to  meet  physical 
conditions  or  conditions  of  public  traffic  which  cannot  be  fully 
estimated.  Unforeseen  losses  may  also  occur  through  labor 
causes.  The  variety  of  circumstances  taken  into  account  in  the 
overhead  allowance  for  omissions  and  contingencies  can  be  illus- 
trated at  great  length.  The  final  results,  of  course,  can  only  be 
an  estimate,  but  we  are  satisfied  that  the  estimate  made  by  the 
engineers  for  this  item  is  conservative. 

The  largest  overhead  items  relating  to  land  (outside  of  right 
of  way  and  railway  easements)  are  the  overhead  allowances  for 
interest  during  construction.  It  has  been  assumed  that  the  land 
would  be  acquired  at  an  early  date  and  paid  for,  and  hence  would 
bo  practically  unproductive  during  the  entire  period  and  until 
operation  actually  commenced.  In  this  assumption,  we  think  the 
engineers  are  correct.  For  most  items,  no  allowance  was  made 
for  insurance  and  taxes.  On  the  items  of  land,  an  allowance  pf 
J. 8  per  cent  was  made  for  taxes.  The  item  is  perhaps  open  to 
question,  but  the  amount  involved  is  very  small,  and  does  not 
materially  affect  the  final  result  in  this  case. 

[7]  In  arriving  at  land  values,  in  general,  the  engineei*s  at- 
P.U.R.1918E 
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tempted  to  fix  value  on  the  basis  of  value  of  surrounding  land* 
The  same  method  was  used  in  valuing  land  for  right  of  way  and 
railway  easements,  with  this  modification,  that  an  additional  sum 
V  as  added  to  represent  the  amount  which  was  actually  paid  for 
severance  damages,  this  additional  amount  being  arrived  at  by 
ascertaining  the  amount  actually  paid  for  such  right  of  way  lands 
and  easements  when  acquired,  and  subtracting  therefrom  that 
amount  representing  the  value  of  the  right  of  way  when  measured 
by  value  of  surrounding  land  at  time  of  acquisition.  The  sum 
thus  arrived  at  was  taken  as  representing  the  actual  amount  paid 
for  severance  damages ;  and  it  has  been  added  to  the  value  as  of 
January  1,  1914,  arrived  at  by  taking  the  value  of  the  surroimd- 
ing  lands.  The  result,  therefore,  is  to  add  something  to  that  value 
which  would  be  arrived  at  by  merely  taking  the  value  of  sur- 
rounding lands  at  the  time  of  the  valuation,  but  differs  mate- 
rially from  the  so-called  multiple  method.  The  question  pre- 
sented is  somewhat  akin  to  the  question  discussed  in  the  following 
j)aragraph.  The  amount  allowed  for  severance  damages  on  ri^t 
of  way  of  the  Milwaukee  Electric  Railway  &  Light  Company  is 
only  about  $13,000.  Its  influence  on  the  final  result  is  negli- 
gible. 

[8]  The  so-called  Commerce  Street  Power  Plant  of  the  Mil- 
waukee Electric  Railway  &  Light  Company  is  built  in  part  on 
lots  6  and  Y  of  block  32,  and  the  site  was  purchased  for  about 
$215,000,  the  price  including  the  buildings  thereon.  The  present 
value  of  the  land  alone  would  be,  say,  $32,000.  The  evidence 
convinces  us  that  the  company  was  warranted  in  acquiring  the 
lands  at  the  price  it  had  to  pay  for  them ;  that  it  could  not  have 
secured  them  at  a  less  price ;  and  we  do  not  believe  that  the  resort 
to  condemnation  was  possible;  but  there  is  no  convincing  proof 
that  the  property  could  have  been  secured  at  a  less  sum  even 
through  condemnation  proceedings.  There  is  no  question  of  the 
good  faith  of  the  company  in  purchasing  the  property  at  the 
price  paid.  Unless,  therefore,  recognition  in  the  reproduction 
cost  is  to  be  given  to  elements  of  expense  legitimately  and  rea- 
sonably met  by  the  company,  but  which  would  not  appear  on  a 
present  physical  survey  of  the  property,  to  that  extent  reproduc- 
tion cost  might  do  an  injustice  to  the  owners  of  the  utility.     On 

a  strictly  reproduction  cost  theory,  it  is  questionable  whether  this 
P.U.R.1918E. 
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limount  might  not  have  to  be  deducted  unless  an  estimate  or 
allowance  is  made  for  just  such  contingencies  and  damages  which 
would  not  now  appear  from  a  physical  survey  of  the  property. 
The  reproduction  cost  here  arrived  at,  however,  has  attempted  to 
avoid  any  injustice  to  the  company  by  studying  the  actual  con- 
ditions of  construction  and  acquisition  as  far  as  possible  and 
allowing  for  them.  All  these  questions  have  been  taken  into  con- 
sideration in  arriving  at  the  fair  value  of  the  property  in  connec- 
tion with  the  other  elements  which  must  be  considered,  especially 
the  element  of  legitimate  and  honest  investment  actually  made. 

The  company  owns  some  very  valuable  pieces  of  real  estate  in 
the  city  of  Milwaukee.  The  method  used  by  the  engineers  of 
this  Commission  in  arriving  at  real  estate*  values  has  been  very 
often  explained,  and  will  not  be  here  repeated.  There  is  great 
variance  as  to  estimated  value  of  these  lands  by  the  experts  who 
testified  in  the  case.  The  largest  item  is  the  valuation  placeil 
upon  the  land  in  the  center  of  the  city  of  Milwaukee  upon  which 
the  Public  Service  Building  is  situated.  The  Coromission  has 
carefully  considered  all  of  the  evidence  on  this  question.  We 
can  understand  how  reasonable  judgment  might  place  either  a 
somewhat  higher  or  lower  value  on  the  property.  The  method 
used,  however,  by  the  staff  seems  to  be  eminently  fair,  and  is  in 
most  particulars  the  method  of  arriving  at  real  estate  values  in 
use  by  the  city  assessors  of  the  city  of  Milwaukee.  Upon  all  of 
the  evidence,  we  are  convinced  that  the  judgment  of  the  staff  was 
correct  as  to  this  piece  of  land.  The  same  may  be  said  as  to 
the  valuation  of  $168,200  placed  upon  the  Oneida  &  Edison 
Street  Arc  Station  site.  In  the  1910  appraisal,  this  parcel  was 
taken  by  the  Commission  at  $220,000.  It  appears  that  a  95  per 
cent  assessment  ratio  wotdd  perhaps  be  nearer  correct  when. ap- 
plied to  the  Broadway  garage.  We  find  that  the  value  should 
have  been  placed  at  $40,600. 

In  the  matter  of  the  National  avenue  car  bar  site,  the  en- 
gineers added  10  per  cent  for  plottage.  It  aappears,  however, 
that  such  property  would  be  used  for  ordinary  residential  and 
small-store  purposes,  and  that  plottage  ought  not  to  be  added 
under  such  circumstances.  Were  it  to  be  used  for  these  purposes 
the  unit  value  on  Twenty-second  avenue  would  probably  be  about 

$45  a  foot.    We  find  that  $41,000  represents  a  fair  market  value 
P.U.R.1918E.  2 
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for  this  property.  As  to  the  Kinnickinnic  yards,  it  is  believed 
that  the  normal  market  value  of  the  property  in  question  is  in 
the  neighborhood  of  $115,000.  (Value  of  $125,000  was  placed 
upon  the  property  by  the  staff.)  This  value  is  obtained  by  con- 
sidering the  assessed  value  of  $20,000  per  acre  and  an  assessment 
ratio  of  85  per  cent.  Except  as  we  have  modified  the  land  value 
for  these  separate  pieces,  the  estimates  reported  by  the  staff  have 
been  accepted  as  being  as  nearly  correct  as  possible  to  obtain. 

The  change  in  the  valuation  of  the  Broadway  garage  site,  Na- 
tional avenue  car  bams,  and  Elnnickinnic  yards  makes  a  total 
difference  in  the  land  valuatipns  assigned  of  $16,500. 

It  seems  to  be  conceded  that  the  engineering  work  was  done 
Avith  great  care  and  •with  fairness.  While  the  unit  costs  used 
often  vary  from  the  costs  claimed  by  the  company,  they  are  in 
some  instances  above  and  in  some  instances  below  the  c(Hnpany's 
figures.  The  evidence  tends  to  establish  that  on  the  whole  the 
net  result  is  a  figure  not  greatly  varying  from  the  probable  actual 
cost  to  the  company.  This  results  largely  from  the  fact  that  the 
use  of  the  average  unit  prices  spread  over  a  number  of  years  has 
tended  to  equalize  yearly  variations  from  actual  company  costs. 
The  company's  construction  being  spread  over  a  considerable 
period,  the  unit  prices  used  probably  more  nearly  approximate 
actual  costs  of  the  company  than  might  have  been  the  case  had 
actual  construction  taken  place  largely  in  a  short  period.  This 
woiild  be  especially  so  had  such  construction  taken  place  in  a 
period  of  unusually  high  or  unusually  low  prices. 

[9]  Depreciation  was  calculated  on  a  life  basis,  after  a  per- 
sonal inspection  of  present  conditions  of  the  various  units  of 
property.  The  final  estimates  of  lives  to  be  used  were  based  to 
a  considerable  extent  upon  the  condition  of  the  property  as  found 
upon  such  personal  inspection.  The  results  of  such  inspection 
were  used  with  all  other  data  available  for  the  purpose  of  finally 
determining  the  life  to  be  assigned  to  any  particular  piece  of 
2)roperty.  A-  detailed  study  was  made  of  conditions  in  the  city 
of  Milwaukee  in  connection  with  this  subject,  and  the  basis  used 
for  determining  lives  took  into  consideration  not  only  the  ele- 
ments of  ordinary  wear,  tear,  and  decay,  but  liability  to  raiewal 
because  of  obsolescence  and  inadequacy,  and  also  the  liability  to 

foreshortened  life  of  some  property  through  any  possible  casualty 
P.U.R.1918E. 
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und  through  mimicipal  and  police  regulatioiL  Experience  had 
shown  that  track,  roadway,  distribution  and  transmission  system, 
and  paying  often  met  with  foreshortened  life.  Examples  of  this 
could  be  cited  in  c(msiderable  detail.  Such  contingenciefl  and 
liability  to  replacement  or  discard  were  taken  into  consideration 
in  fixing  the  lives.  This  has  imdoubtedly  resulted  in  the  assign- 
ment of  shorter  lives  to  different  units  of  property  than  would 
be  assigned  on  the  basis  of  giving  all  of  such  units  their  normal 
life.  This  point  is  perhaps  of  more  importance  in  connection 
with  the  treatment  of  depreciation  in  arriving  at  the  annual  al- 
lowance to  be  made  therefor,  than  in  connection  with  the  question 
of  valuation,  as  the  lives  assigned  to  the  various  units  have  been 
used  as  the  basis  for  calculation  of  the  annual  depreciation  allow- 
ance hereinafter  found  proper. 

In  Milwaukee  v.  Milwaukee  Electric  R.  &  Light  Co.  10  Wis. 
R.  O.  113,  will  be  found  a  summary  of  physical  valuation  as 
made  by  the  engineering  staff  of  the  railway  property  aa  of  date 
of  January  1,  1910.  The  value  new,  including  nonoperating 
property,  was  estimated  at  $15,749,310.  Additions  would  give 
a  value  of  January  1,  1914,  of  $23,943,156.59,  as  compared  with 
the  1914  cost  of  reproduction  new  of  $26,109,872.  This  differ- 
once  is  accounted  for,  first,  in  the  overhead  percentage  used. 
This  accounts  for  $647,601.  Land  value  estimates  have  been 
increased  over  1910  estimates.  Second,  there  has  been  some 
difference  in  unit  costs  used  for  both  material  and  labor.  This 
i.-:  found  mostly  in  transmission  and  distribution,  especially  pole 
prices  and  cost  of  undergroimd  work.  Undoubtedly  some  consid- 
erable porticm  of  the  increase  is  due  to  the  inventory,  which  is 
far  more  complete  and  detailed  than  the  one  used  in  1910. 

It  is  not  expected  that  two  entirely  independent  investigations 
of  reproduction  cost  new  made  at  different  times,  especially 
where  one  is  far  more  complete  and  thorough  than  the  other, 
would  be  entirely  reconcilable  on  the  basis  of  additions  to  the 
property  as  shown  by  the  book  account.  The  difference,  however, 
is  not  more  than  would  naturally  be  expected  under  the  circiun- 
stances,  but  it  adds  some  weight  to  the  argument  of  those  who 
find  reproduction  cost  or  reproduction  cost  less  depreciation  un- 
satisfactory as  the  main  or  sole  criterion  of  fair  value. 

[10]  The  city  has  expressed  this  dissatisfaction  clearly  and 
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definitely  in  its  brief  in  this  case.  Its  position  is  shown  by  the 
following  paragraphs  quoted  therefrom : 

"The  answer  to  the  question  of  what  is  the  proper  theory  to 
follow  in  fixing  fair  value  lies  chiefly  in  the  determination  as  to 
whether  the  investment  reasonably,  legitimately,  and  honestly 
made  shall  control,  or  whether  the  opinion  of  experts  as  to  the 
probable  cost  of  reproducing  the  property  under  a  multitude  of 
conditions  shall  be  the  guiding  factor.  We  contend  at  the  outset 
that  the  investment  reasonably  and  prudently  made  is  the  only 
basis  that  can  be  accepted  if  all  parties  interested  in  the  case  are 
to  receive  fair  treatment  at  all  times.  Furthermore,  it  is  the  only 
basis  that  will  give  the  utility  a  calculable  future  and  do  away 
with  the  speculation  as  to  what  capital  is  really  employed  in  the 
public  service. 

'*In  other  words,  in  determining  the  just  compensation  which 
a  company  is  entitled  to  receive,  the  basis  shall  not  be  what  con- 
sumers would  have  to  pay  if  they  supplied  the  service  for  them- 
selves or  what  they  could  afford  to  pay,  but  rather  that  the  service 
shall  be  paid  for  in  accordance  with  the  cost  of  supplying  it  or 
the  sacrifice  which  the  investor  makes.^' 

This  query  becomes  perhaps  still  more  pertinent  when  taken 
in  connection  with  the  three  first  exhibits  offered  by  the  company 
in  this  case. 

The  companies  compared  specific  construction  costs  as  of  June 
30,  1917,  with  those  used  by  the  Kailroad  Commission,  and  for 
$6,785,040,  91  per  cent  of  electric  transmission  and  distribution, 
the  increase  in  labor  costs  amounted  to  $593,256  and  for  mate- 
rial $3,661,621,  for  a  total  of  $4,264,897.  For  $3,285,727  of 
roadway  and  track  the  increase  was  $1,788,623,  and  for  build- 
ings, fixtures,  and  grounds,  where  the  item  of  $1,327,676,  specifi<* 
cost,  was  used,  the  increase  was  estimated  as  $1,167,000,  a  total 
increase  for  the  items  estimated  of  about  $7,215,000.  It  is  per- 
fectly evident,  therefore,  that  upon  the  basis  of  preseift  unit 
prices  the  reproduction  cost  would  be  enormously  increased. 

Can  fair  value  be  presumed  to  violently  fluctuate  as  have  labor 
and  material  prices  within  the  short  period  of  the  wart  One 
feels  at  once  the  injustice  of  allowing  a  utility  to  now  earn  on  a 
valuation  increased  from  30  to  75  per  cent  by  the  use  of  a  repro- 
ductive cost  based  on  present  unit  prices,  such  resulting  valua- 
P.U.R.1918E. 
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tion  far  exceeding  the  investment  actually  made  by  the  stock- 
holders or  the  securities  outstanding.  Furthermore,  if  present, 
unit  prices  shall  prevail  for  any  extended  period,  it  is  evident 
that  the  use  of  even  average  prices  will  have  the  same  result. 
On  the  other  hand,  it  is  equally  apparent  that  to  refuse  to  allow 
a  reasonable  return  upon  construction  investments  made  during 
this  period  of  high  unit  costs  in  case  lower  unit  cost  shall  prevail 
in  the  future  could  only  result  in  injustice  to  those  making  a 
legitimate  and  necessary  investment  at  the  present  time. 

Under  the  circumstances  we  shall  perhaps  be  justified  in  briefly 
examining  some  of  the  principles  and  elements  of  valuation  ap- 
plied or  considered  by  courts  or  commissions  in  arriving  at  fair 
value,  not  with  the  idea  of  establishing  any  new  rule  for  the 
solution  of  the  difficulties  connected  witk  this  proUatn,  but  per- 
haps merely  to  again  state  how  they  have  been  and  are  used  by 
this  Commission  in  arriving  at  fair  value. 

The  general  rule  applicable,  as  originally  stated  in  Smyth  v. 
Ames,  169  U.  S.  546,  42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418,  has 
not  been  improved  upon.  It  is  stated  in  the  Minnesota  Bate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  434,  57  L.  ed.  1555,  48 
L.Il.A.(N'.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18,  as  follows : 

"But  the  general  principles  which  are  applicable  in  a  case  of 
this  character  have  been  set  foiiih  in  the  decisions. 

"1.  The  basis  of  calculation  is  the  'fair  value  of  the  property' 
used  for  the  convenience  of  the  public.  Smyth  v,  Ames,  supra. 
Or,  as  it  was  put  in  San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  767,  43  L.  ed.  1161,  19  Sup.  Ct.  Rep.  804: 
*What  the  company  is  entitled  to  demand,  in  order  that  it  may 
have  just  compensation,  is  a  fair  return  upon  the  reasonable 
value  of  the  property  at  the  time  it  is  being  used  for  the  public' 
See  also  San  Di^o  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439, 
44C,  47  L.  ed.  892,  896,  23  Sup.  Ct.  Rep.  571;  Willcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  41,  53  L.  ed.  382,  395,  48 
L.R.A.(KS.)  1134,  29  Sup.  Ct  Rep.  192,  16  Ann.  Cas.  1034. 

"2.  The  ascertainment  of  that  Value  is  not  controlled  by  arti- 
ficial rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a 
reasonable  judgment  having  its  basis  in  a  proper  consideration 
of  all  relevant  facts.    The  scope  of  the  inquiry  was  thus  broadly 
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deseribed  in  Smyth  v.  AmeSi  supra  (pp.  546,  547) :  In  order 
to  ascertain  tiiat  value,  the  original  cost  of  construction,  the 
amount  OKpended  in  permanent  improvements,  the  amoimt  and 
market  value  of  its  bonds  and  stock,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning  capac- 
ity of  the  property  under  particular  rates  prescribed  by  statute, 
and  the  sum  required  to  meet  operating  expenses,  are  all  matters 
for  consideration,  and  are  to  be  given  such  weight  as  may  be 
just  and  right  in  each  case.  We  do  not  say  that  there  may  not 
be  other  matters  to  be  regarded  in  estimating  the  value  of  the 
property.  What  Ihe  company  is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for  the  public  oonveu- 
ience.  On  the  other  hand,  what  the  public  is  entitled  to  demand 
is  that  no  more  be  exacted  from  it  for  the  use  of  a  public  high- 
way than  the  services  rendered  by  it  are  reasonably  worth/  '* 

The  question  arises,  however,  whether  there  is  a  marked  tend- 
'  ency  to  place  undue  emphasis  upon  either  of  the  single  dements 
of  valuation  called  reproduction  cost  or  reproduction  cost  new 
less  depreciation.  It  is  one  thing  to  treat  such  elem^ent  as  final 
and  controlling  in  arriving  at  fair  value,  and  quite  a  different 
matter  to  treat  it  only  as  an  element  to  be  considered,  giving  it 
due  weight  as  it  tends  to  throw  light  upon  the  ultimate  fact 
sought,  namely,  that  sum  or  amount  whidi  as  between  the  utility 
and  the  consuming  public,  in  the  light  of  all  facts  and  circum- 
stances, is  to  be  taken  as  justly  and  equitably  representing  the 
base  upon  which  reasonable  return  shall  be  calculated. 

'Not  is  the  ultimate  fact  of  fair  value  to  be  confused  or  taken 
as  being  necessarily  synonymous  with  exchange  value  as  that 
term  is  used  by  the  economists.  As  has  been  pointed  out  time 
and  time  again,  exchange  value  would  depend  largely  upon  the 
earning  capacity  of  the  utility  which  under  r^^lation  must  de- 
pend, amcmg  other  things,  upon  fair  value,  itself  the  basis  of  the 
earning  capacity.  Exchange  value  generally  presupposes  free 
conditions  of  competitiim,  barter  and  sale.  If  exchange  value 
can  be  said  to  exist  as  applied  to  public  utilities  under  regula- 
tion, it  should  under  ideal  conditions  be  determined  by  fair  value, 
not  idc4  versa.    We  do  not  think  they  are  necessarily  identical. 

It  is  quite  possible,  and  in  fact  it  has  often  happened,  that 
in  the  past  utilities  have  been  established  either  long  in  advance 
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of  requirements  or  under  local  economic  conditions,  making  it 
impossible  to  secure  a  reasonable  return  on  the  capital  actually 
invested.  Under  such  circumstances,  private  sale  of  such  utility 
could  perhaps  take  place  only  at  a  so-called  exchange  value  far 
below  what  the  Commission  would  consider  a  reasonable  value 
for  rate-making  purposes.  It  would  be  easy  to  multiply  exam- 
ples along  this  line. 

As  is  said  by  the  New  York  court  of  appeals  in  People  ex  rel. 
Kings  County  Lighting  Co.  v.  Willcox,  210  N.  Y.  479,  490,  51 
L.R.A.(KS.)  1,  104  N.  E.  911:  '^e  are  dealing  not  with 
exchange  values,  but  with  the  value  upon  which  the  company  is 
entitled  to  earn  a  return.'^ 

Shortly  after  this  company  was  organized,  the  city  of  Mil- 
waukee passed  an  ordinance  reducing  street  car  fares.  In  pass- 
ing upon  the  validity  of  that  ordinance  in  Federal  court,  Judge 
Seaman  laid  down  the  rule  or  test  by  which  he  fixed  the  basis  for 
reasonable  return.  He  said  the  important  question  is  "the 
amount  really  and  necessarily  invested  in  the  enterprise.'* 

In  some  cases  the  fair  value  will  be  fairly  represented  by  the 
securities  outstanding.  In  a  large  number  of  oases,  however, 
this  is  not  the  case.  Where  they  do  not  represent  the  amount 
wisely  and  prudently  invested,  they,  of  course,  are  not  control- 
ling. The  contention  that  a  utility  is  entitled  to  exact  such 
charges  as  will  enable  it  at  all  times  not  only  to  pay  operating 
expenses,  but  to  meet  interest  regularly  accruing  on  outstanding 
obligations  and  justify  a  dividend  on  all  stock,  has  long  been 
decided  by  the  Supreme  Court  of  the  United  States  to  be  not 
a  correct  statement  of  the  law.  Smyth  v.  Ames,  169  U.  S.  546, 
42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418;  San  Diego  Land  &  Town 
Co.  V.  National  City,  174  IT.  S.  789,  43  L.  ed.  1154,  19  Sup. 
Ct.  Rep.  804;  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1, 
53  L.  ed.  371,  29  Sup.  Ct.  Rep.  148. 

Or  again,  fair  value  may  be  expressed  as  the  amount  which 
has  been  prudently  and  economically  invested  in  the  property. 
This  would  seem  to  represent  fair  dealing,  on  the  onie  side,  as 
to  the  public,  and  a  fair  measure  of  the  sacrifice  of  thoee  who 
have  invested  their  money  in  the  utility. 

On  the  whole,  it  would  seem  that  there  oould  be  no  more  equi- 
table standard  of  fair  value  as  between  the  utility  and  the  con- 
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sumer  than  that  of  investment  reasonably  and  pi'udently  made. 
By  the  nse  of  this  definition,  however,  we  may  in  ^f act  but  be 
begging  the  question,  for  investment  as  so  defined  is  very  diffi- 
cult of  ascertainment.  Under  ideal  conditions,  capitalization 
might  well  be  the  measure  of  it.  But  ideal  conditions  do  not 
always  exist.  The  company  may  not  have  exercised  proper  fore- 
sight or  business  acumen  in  the  erection  of  the  plant,  or  the 
installation  of  equipment.  Through  failure  to  charge  off  renew- 
als the  plant  account  may  be  inflated.  The  amount  expended  to 
bring  about  a  consolidation  or  acquisition  of  additional  property 
may  have  borne  no  relation  to  the  amount  Intimately  expended 
to  construct  the  original  properties  consolidated  or  acquired. 
Even  if  the  original  cost  of  the  property  is  ascertainable,  it  may 
riot  be  the  reasonable  measure  of  the  investment.  Much  depends 
upon  the  circumstances  of  each  particular  case.  As  said  in  Hill 
V.  Antigo  Water  Co.  3  Wis.  K.  C.  631 :  "Much  depends  upon 
the  prices  at  which  labor  and  material  were  taken  into  account  in 
each  case,  upon  whether  the  plants  were  economically  and  effi- 
ciently con8tru(?ted,  upon  what  items,  in  addition  to  labor  and 
material,  were  included  in  the  construction  account,  upon  the 
character  of  the  maintenance,  and  upon  other  conditions.  .  ;  . 
AVhen  it  [original  cost]  includes  only  proper  charges  and  when 
there  have  been  no  imnecessary  wastes  or  mistakes  of  such  char- 
acter that  no  one  but  the  owners  should  be  held  responsible  for 
them,  then  the  original  cost  of  construction  would  seem  to  repre- 
sent the  investment  that  has  been  made  in  the  physical  property 
of  the  plant.  Investments  made  under  such  conditions  are  cer- 
tainly entitled  to  a  gi^eat  deal  of  consideration,  especially  when 
the  plants  are  valued  for  rate-making  purposes.^' 

In  many  cases  books  showing  the  early  history  of  the  enter- 
prise may  be  entirely  lacking.  In  the  case  of  moat  larger  com- 
panies, consolidations  have  taken  place,  and  original  cost  can 
only  be  estimated  at  best,  or  again,  if  books  of  account  are  avail- 
able, they  may  not  be  kept  in  such  manner  as  to  throw  much  light 
uptm  questions  of  early  historj^,  essential  to  be  ascertained  in 
order  to  get  at  a  fair  original  cost  at  the  early  period  of  develop- 
ment. 

Afl  said  in  Fuhrmann  v.  Cataract  Power  &  Conduit  Co.  3 
P.  S.  C.  (2d  Dist.  N.  Y.)  656  i    ^Tractically,  the  cost  or  amount 
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cf  investment  is  frequently  impossible  of  ascertainment.  The 
conditions  surrounding  the  constructions  are  unknown.  The  rec- 
ord of  the  expenditures  actually  made  has  not  been  preserved. 
Whether  such  expenditures  were  made  judiciously  or  otherwise 
cannot  be  known.  In  such  circumstances,  it  is  incumbent  to  seek 
some  other  method  of  ascertaining  the  fair  amount  of  investment, 
and  the  method  which  has  been  usually  adopted  in  such  cases  is 
that  of  cost  of  reproduction  new,  with  or  without  depreciation.^' 

Nor  is  investment  necessarily  the  same  as  historical  cost,  if  in 
arriving  at  historical  cost  we  mean  to  take  into  account  only 
those  physical  imits  which  are  still  in  existence  and  used  and 
useful.  Historical  or  original  cost  on  this  basis  may  in  many 
cases  be  the  most  persuasive  of  any  element  to  be  considered  in 
arriving  at  fair  value.  On  the  other  hand,  there  may  be  equities 
and  circumstances  existing  in  connection  with  the  construction 
of  the  plant  and  the  organization  of  the  company  that  necessi- 
tate the  taking  into  consideration  of  other  and  further  elements 
which  in  fact  represent  legitimate,  honest,  and  prudent  invest- 
ment, but  which  are  not  represented  by  the  physical  property. 
As  a  general  thing,  inclusion  of  such  elements  should  only  be 
made  with  caution,  and  it  should  be  established  that  neglect  to 
consider  such  elements  would  work  an  injustice  before  giving 
them  great  weight.  Judge  Seaman,  in  fixing  the  fair  value  of 
this  railway  property,  did  take  such  elements  into  consideration 
and  allowed  some  value  for  them.  He  did  this  in  arriving  at 
what  he  termed  "the  amount  really  and  necessarily  invested  in 
the  enterprise." 

If  the  amount  honestly  and  prudently  invested  in  the  enter- 
prise could  always  be  ascertained,  it  would,  in  our  judgment,  be 
a  very  important  element  to  be  considered  in  establishing  fair 
value,  as  representing  both  the  measure  of  sacrifice  by  the  owners 
of  the  utility  and  that  amount  upon  which  the  public  should  be 
asked  to  pay  reasonable  returns.  The  difficulty,  however,  relates 
rather  to-  the  ascertainment  of  the  facts,  than  to  the  matter  of 
definition.  It  is  largely  because  of  the  difficulty  in  ascertainiiip: 
such  an  amount  that  reproduction  cost  is  in  so.  many  cases  re- 
sorted to  and  given  a  preponderating  influence.    We  are  of  the 

opinion  that  reproduction  cost  is  useful  in  proportion  as  it  tends 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


26  WISCONSIN  RAILROAD  COMI^IISSION. 

to  throw  light  upon  investment,  rather  than  as  being  in  and  of 
itself  the  measure  of  exchange  value. 

Eeproduction  cost,  both  new  and  less  depreciation,  is  also 
valuable  in  other  ways.  The  reproduction  estimate  is  helpful  in 
determining  the  amount  of  nonoperating  property  as  distinct 
from  the  operating  property,  and  assists  in  the  allocation  of  a 
large  property  between  different  utilities  served  by  the  same 
organization.  Investment  as  defined  and  limited  above  may 
throw  but  little  light  on  questions  of  depreciation,  a  question 
which  cannot  be  wholly  neglected  in  arriving  at  ultimate  fair 
xahie.  Eeproduction  cost  less  depreciation  tends  to  throw  con- 
siderable li^t  on  the  question  of  treatment  of  maintenance  and 
renewals,  and  is  especially  important  in  connection  with  estab- 
lishing a  proper  depreciation  reserve  and  fixing  a  proper  amount 
to  be  annually  credited  to  that  reserve.  It  also  throws  light  on 
the  question  of  whether  depreciation  has  been  allowed  to  take 
place  at  the  expense  of  service.  If  the  company  has  neglected 
upkeep  or  failed  to  maintain  proper  reserves,  the  earnings  in  the 
meanwhile  being  sufficient  for  that  purpose  but  being  in  fact 
i^tumed  to  the  stockholders  in  the  form  of  dividends,  this  fact 
should  be  ascertained.  No  general  rule  can  be  laid  down  for  the 
treatment  of  all  tliese  questions.  "Each  case  must  depend  upon 
its  special  facts."  San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  757,  43  L.  ed.  1161,  19  Sup.  Ot.  Rep.  804; 
Smyth  V.  Ames,  169  TJ.  S.  546,  42  L.  ed.  849,  18  Sup.  Ct.  Rep. 
418. 

[11]  As  reproduction  cost  new  is  not  necessarily  to  be  taken 
as  representing  fair  value,  it  seems  equally  clear  that  reproduc- 
tion cost  new  less  depreciation  cannot  be  so  taken.  What  is  to 
be  ascertained  is  the  amount  fairly  representing  the  prudent  and 
honest  investment  made  by  the  owners  of  the  utility.  They  are 
entitled  to  have  that  contribution  kept  intact  until  returned  to 
ihem.  In  other  words  those  who  have  contributed  to  the  utility 
are,  under  normal  conditions,  entitled  to  a  fair  return  on  the 
umount  of  such  investment  while  it  remains  in  the  utility. 
^Vhether  that  sum  be  arrived  at  on  the  original  cost  (physical 
property)  or  investment  basis  (and  the  two  may  be  identical), 
the  investor  is  entitled  to  a  return  on  this  amount,  assuming  no 

part  of  his  investment  has  been  returned.  If  this  amount,  on 
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the  other  hand,  is  taken  as  fairly  represented  by  reproduction 
cost,  the  same  principle  would  seem  to  apply ;  for  reproduction 
cost  less  depreciation  does  not  of  itsdf  establish  the  return  of 
any  part  of  the  investment  to  the  investor.  Reproduction  cost 
new  less  depreciation  can  be  used  as  the  final  measure  of  fair 
value  for  rate-making  purposes  only  upon  the  assumption  that 
the  utility  has  not  only  earned  the  sum  represented  by  deprecia- 
tion in  excess  of  a  fair  return  on  the  original  investment,  but  has 
also  returned  the  same  to  the  investors,  retaining  no  depreciation 
reserve  represented  by  assets.  Where  reproduction  cost  less  de- 
preciation is  used  as  controlling  in  determining  fair  value,  unless 
the  amount  earned  to  provide  for  depreciation  is  returned  to  in- 
vestors, it  will  not  usually  earn  a  return  sufl5cient  to  constit'itc 
a  fair  return  on  the  investment.  Where  the  reserve  is  provided 
on  a  straight-line  basis  and  r^^ained  by  the  utility,  any  interest 
earned  on  assets  offsetting  the  reserve  would  constitute  income 
of  the  utility.  If  the  reserve  assets  are  held  in  the  business  and 
the  reproduction  cost  less  depreciation  is  used  as  a  basis  for 
valuation,  a  return  upon  such  reproduction  cost  less  depreciation 
at  the  normal  rate,  plus  interest  earned  upon  reswve  assets,  would 
be  less  tiian  a  fair  return  upon  the  investment  unless  a  rate  of 
interest  were  actually  earned  upon  such  reserve  assets  equal  to 
the  rate  which  constitutes  a  fair  return  for  the  property  as  a 
whole.  Where  reserve  assets  actually  earn  less  than  the  fair  rate 
of  return  upon  the  investment  as  a  whole,  the  only  way  that 
occurs  to  us  in  which  investors  can  obtain  a  fair  return  upon 
Iheir  full  investment  is  by  earning  a  higher  rate  on  the  cost  new 
less  depreciation  than  would  be  required  if  the  investment,  as 
already  discussed,  were  used  as  a  basis.  Unless  the  rate  of  return 
on  the  cost  new  less  depreciation  is  to  be  enough  higher  than  the 
rate  which  should  be  applied  to  the  full  investment  to  bring  the 
total  return,  whidi  is  made  up  of  the  return  on  cost  new  less 
depreciation  and  interest  earned  on  reserve  assets,  the  reserve 
being  provided  on  a  straight-line  basis,  up  to  an  amount  which 
would  constitute  a  fair  rate  of  return  on  the  investm^it,  we  see 
no  way  in  which  Ihe  investor,  under  such  a  method  of  valuation, 
would  secure  a  fair  return  upon  this  investment  unless  it  is  to  be 
assumed  that  amounts  earned  for  depreciation  can  be  withdrawn 
from  the  business  and  the  investment  thereby  diminished.    This 
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principle  was  fully  established  in  the  Knoxville  Water  Co.  Case^ 
212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct.  Rep.  148.  The  court 
there  said :  "The  company  is  not  bound  to  see  its  property  gradu- 
ally waste  without  making  provision  out  of  earnings  for  its'  re- 
placement. It  is  entitled  to  see  that  from  earnings  the  value  of 
the  property  invested  is  kept  unimpaired,  so  that  at  the  end  of 
any  given  term  of  years  the  original  investment  remains  as  it 
was  at  the  beginning.  It  is  not  only  the  ri^t  of  the  company 
to  make  such  a  provision,  but  it  is  its  dutj'  to  its  bond  and  stock- 
holders, and  in  the  case  of  a  public  service  corporation,  at  least, 
its  plain  duty  to  the  public.  If  a  different  course  were  pursued^ 
the  only  method  of  providing  for  replacement  of  property  which 
has  ceased  to  be  useful  would  be  the  investment  of  new  capital 
and  the  issue  of  new  bonds  and  stock.  This  course  would  lead 
to  an  ultimately  increasing  variance  between  present  value  and 
bond  and  stock  capitalization,  a  tendency  which  would  inevitably 
lead  to  disaster  either  to  the  stockholders  or  to  the  public,  or 
both.*' 

It  has  been  the  practice  of  this  Commission  to  examine  into 
the  question  of  whether  this  depreciation  has  been  earned,  and 
also  whether  it  has  been  retained  for  the  purposes  for  which  it 
should  be  retained,  namely,  renewals  ai;id  replacements,  or  has 
l)een  returned  to  the  stockholders.  Speaking  of  depreciation 
funds,  this  Commission  said  in  the  case  of  State  Journal  Print- 
ing Co.  V.  Madison  Gas  &  E.  Co.  4  Wis.  R.  C.  501-600:  "It 
appears  that  any  use  of  this  fund  by  which  it  is  permanently 
diverted  from  the  use  for  which  it  is  intended  is  a  violation  of 
the  principle  upon  which  such  funds  rest  and  contrary  to  the 
requirements  for  which  they  are  built  up.  ...  A  sum  suffi- 
cient to  cover  depreciation  should,  as  stated,  either  be  set  a^ido 
as  provided,  or,  if  not  so  set  aside,  the  fact  should  be  taken  into 
consideration  in  determining  the  value  of  the  plant  for  rate- 
making  purposes.  If  some  such  course  as  this  is  not  adopted  in 
place  of  the  one  thus  suggested  in  the  testimony  of  the  respond- 
ent, it  might  easily  happen  that  the  consumers  would  have  to  pay 
at  least  part  of  the  depreciation  charges  more  than  once.'' 

In  Whitewater  v.  Wliitewater  Electric  Light  Co.  6  Wis.  H.  C. 
132-138,  the  Commission  said,  refeiTing  to  the  case  where  the 
depreciation  is  actually  earned:    "If,  under  these  conditions,  it 
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18  not  SO  set  aside  and  used,  but  diverted  to  the  stockholders  for 
iheir  use  or  pei'sonal  benefit,  this  diversion  is  tantamount  to  the 
paj'ment  of  dividends  out  of  capital.'' 

When  proper  depreciation  reserves  have  been  kept  in  the  past, 
the  present  or  existing  value  of  a  property  as  determined  by  the 
inventory  and  appraisal,  if  depreciated  on  a  basis  corresponding 
to  the  set-up  of  the  reserve,  plus  the  depreciation  reserve,  should 
theoretically  equal  the  cost  new  of  that  property.  Beloit  v. 
lieloit  Water,  Gas  &  E.  Co.  7  Wis.  R.  C.  187.  See  also  Su- 
perior Cinnmercial  Club  v.  Duluth  Street  R.  Co.  11  Wis.  R.  C. 
21;  Re  Stevens  Point  Lighting  Co.  14  Wis.  R.  C.  850,  at  364; 
Hill  V.  Antigo  Water  Co.  3  Wis.  R.  C.  623,  and  the  Milwaukee 
Fare  Case,  10  Wis.  R.  C.  1,  at  159,  where  it  is  said:  The  differ- 
ence between  the  cost  of  reproduction  new  and  less  depreciation 
has  been  largely  "offset  by  a  depreciation  fund  which  is  partly 
covered  by  securities  and  partly  by  property,  and  which  goes 
with  the  property  and  plant."  See  also  Bonbright  v.  Geary,  210 
Fed.  44. 

[12]  We  have  to  determine  in  this  case:  (1)  Whether  annual 
depreciation  shall  be  calculated  on  a  sinking-fund  or  a  straight- 
line  basis;  (2)  the  amoimt  thereof  properly  to  be  set  aside. 
"It  needs  no  extended  argument  to  demonstrate  that  if  ti)c 
moneys  paid  into  the  depreciation  reserve  are  assumed  to  accu- 
mulate at  compound  interest  for  the  sole  benefits  of  the  depreci- 
ation reserve,  they  do  not  constitute  a  return  to  the  owner  of  any 
part  of  his  original  investment"  2  Whitten  on  Valuation  of  Pub. 
Serv.  Corp.  p.  1131. 

The  object  of  the  depreciation  reserve  being  solely  to  keep 
intact  the  investment  and  take  care  of  renewals  and  replace- 
ments as  necessary,  the  fimd  accumulated  should  not  be  larger 
than  reasonably  necessary  for  that  purpose.  In  case  of  rapidly 
growing  companies,  the  reserve  will  usually  exceed  the  amount 
immediately  necessary  to  be  used  to  keep  the  property  intact,  the 
larger  part  of  the  property  being  relatively  new.  This  is  so  even 
where  the  reserve  is  set  aside  on  a  sinking-fund  basis.  Practi- 
cally the  amount  set  aside  on  a  reasonable  sinking-fund  basis  will 
always  be  equal  to  all  requirements;  and  there  is  therefore  no 
real  necessity  for  setting  aside  a  larger  amount  on  a  straight- 
line  basis,  unless  the  property  value  or  fair  value  is  taken  as 
p.u.n.ioisE. 
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depreciating  on  such  Btraight-line  basis,  in  which  case,  in  order 
that  the  investor  shall  be  treated  fairly,  the  calculated  annual 
depreciation  should  be  returned  to  him  each  year,  or  the  rate  of 
return  on  cost  new  less  depreciation  should  probably  be  higher 
than  the  rate  of  return  on  the  investment.  To  return  reserve 
assets  to  investor,  however,  is  impracticable  from  a  business 
standpoint,  and  is  sure  to  cripple  the  company  financially  if 
followed  consistently.  Furthermore,  consistent  practice  in  that 
respect  would  require  the  reduction  of  securities  outstanding  as 
the  depreciation  took  place  and  the  continuous  issue  of  new  se- 
curities to  finance  replacements  and  renewals.  If  the  fund  is 
not  to  be  returned  to  the  investor,  there  seems  to  be  little  war- 
rant for  collecting  it  on  a  straight-line  basis,  for  it  cannot  be 
presumed  that  the  utility  would  allow  it  to  lie  idle.  It  is  clear 
that  the  utility  would  use  it  in  some  way  or  form,  and  that,  how- 
ever used,  it  would  draw  interest;  and  if  the  interest  earned  is 
credited  to  the  reserve,  the  reserve  would  always  more  than  equal 
the  actual  depreciation  on  any  basis  if  the  charge  to  operating 
expense  is  made  on  a  straight-line  basis.  Furthermore,  it  would 
result  in  levying  charges  annually  against  the  consumers  consid- 
erably higher  than  necessary  under  a  sinking-fund  basis,  which 
charges  could  be  only  offset  by  a  corresponding  lowering  of  the 
amount  on  which  the  utility  is  allowed  to  earn*  If  retained  by 
the  utility,  part  at  least  will  be  earning  interest  whether  de- 
posited subject  to  call,  used  for  extensions  and  improvements,  or 
loaned  at  a  higher  rate  of  interest  on  somewhat  longer  intei-est- 
bearing  securities.  In  our  opinion,  a  more  equitable  situation 
arises  where  depreciation  is  calculated  and  provided  on  a  sink- 
ing-fund basis. 

The  amount  collected  for  depreciation  can  be  treated  in  one 
of  several  ways.  It  can  be  loaned  subject  to  call  on  very  moder- 
ate rates  of  interest,  being  treated  as  a  special  trust  fund  repro- 
setited  by  quick  assets.  It  can  be  used  from  time  to  time  to, 
temporarily  at  least,  finance  extensions  and  improvem^its.  A 
considerablo  part  of  it,  however,  should  at  all  times  be  immedi- 
ately available  for  the  purposes  for  which  it  is  raised.  However 
treated,  it  will  be  drawing  some  interest  whether  loaned  or  tem- 
porarily invested  in  extensions  and  improvements.     Were  it  to 

be  permanently  invested  in  such  extensions  and  improvements, 
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it  would  theoretically  be  earning  interest  at  the  same  rate 
as  the  original  investment.  As  a  matter  of  practice,  however, 
this  probably  does  not  happen.  As  a  rule,  some  time  elapses 
after  the  expenditure  before  nauch  additional  return  is  earned 
on  the  new  property.  The  fund  is  subject  to  be  called  upon  at 
any  time  for  the  use  for  which  it  has  been  laid  aside,  and  such 
extensions  and  improvements  in  a  growing  concern,  at  least,  are 
usually  financed,  before  the  lapse  of  any  extended  period,  by  the 
issue  of  new  securities. 

Furthermore,  it  would  not  be  against  public  policy  or  the  in- 
terests of  the  company  if  part  of  this  available  reserve  should 
be  used  for  any  necessary  working  capital,  in  case  at  any  time 
such  working  capital  is  necessary  over  and  above  the  amount 
available  through  doing  business  on  a  cash  basis.  We  are  speak- 
ing here  of  working  capital  as  distinct  from  amounts  put  into 
materials  and  supplies. 

It  would,  tlierefore,  be  wrong  to  calculate  such  depreciation 
on  a  high  rate  of  interest  basis.  In  the  present  case,  securities 
have  been  authorized,  and  are  already  or  soon  will  be  outstand- 
ing, covering  virtually  all  new  construction  to  date.  The  assets 
to  offset  the  reserve  can  be  found  only  in  the  loans  to  a  collateral 
company  drawing  6  per  cent.  This  high  rate  of  interest,  how- 
ever, has  been  obtained  only  at  the  sacrifice  of  availability.  (See 
note.)*  It  would  have  been  better  for  T.  M.  E.  E.  &  L.  Co.  if 
8  part  of  these  funds,  at  least,  were  in  a  form  immediately  avail- 
able for  present  use  and  the  city  company  should  look  to  bring- 
ing this  about  in  the  future.  Of  course,  the  utility  should  not 
be  allowed  to  earn  a  return  to  its  stockholders  on  a  larger  amount 
than  fairly  represents  the  investment  made  by  the  stockholders. 
By  closely  calculating  the  probable  earnings  on  the  reserve,  part 
of  which  may  be  kept  subject  to  call,  other  parts  of  which  may 

iNote. — ^Ab  a  matter  of  fact  the  city  company  is  at  some  present  disad- 
Tantage  because  of  this  situation.  In  other  words,  if  a  lar^  part  of  tliesc 
funds  were  practical^  and  immediately  available,  some  sacrifice  in  the  way 
of  high  interest  rates  now  prevailing  might  be  avoided.  This  Commission 
recognizes  the  close  connection  of  the  two  companies  and  their  operation  in 
fact  as  one.  In  fact,  the  railway  system  even  as  a  city  system  could  not 
be  operated  without  the  use  of  the  property  of  the  MUwaukee  Light,  Heat, 
&  Traction  Company.  There  are  other  advantages  to  the  city  growing  out 
of  this  connection.  This  ought  not,  however,  to  render  it  necessary  for  the 
city  company  to  carry  nearly  the  entire  burden  of  the  improvements  and 
extensions  without  consideration  of  their  connection  with  any  of  the  city 
ccnnpany's  activities. 
P.UJL1918E. 
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be  temporarily  loaned  and  a  part  invested  temporarily  in  exten- 
sions and  improvements,  and  determining  the  rate  of  interest 
upon  the  basis  of  this  treatment  of  the  fund,  the  interest  when 
earned  being  credited  to  the  depreciation  reserve,  the  possibility 
of  earning  on  an  amount  in  addition  to  that  fairly  representing 
fair  value  of  investment  will  be  eliminated.  The  practice  ot 
mali:ing  the  reserve  reasonably  available  for  these  different  uses, 
and  adding  to  it  the  calculated  interest  rate,  on  the  one  hand, 
strengthens  the  financial  condition  of  the  utility  leading  to  more 
advantageous  terms  in  securing  new  capital,  and  in  the  end 
should  result  in  more  favorable  rates  being  possible  to  consumers. 

[13]  Our  conclusions  in  this  case  are  that  depreciation  should 
be  calculated  upon  a  sinking-fund  basis  of  from  3  to  4  per  cent, 
and  interest  at  that  rate  to  be  credited  annually  to  the  reserve. 
If  experience  shows  that  the  calculation  as  to  proper  amount  to 
be  set  aside  or  as  to  the  interest  basis  has  been  naisjudged,  the 
ai  mount  can  be  corrected  subsequently  with  the  benefit  of  that 
experience  as  a  guide.  A  uniform  treatment  of  the  reserves 
should  in  the  end  demonstrate  whether  proper  amounts  are  being 
set  aside. 

[14]  It  is  suggested  by  the  city  that  fixed  percentage,  namely, 
5  per  cent  of  depreciable  physical  property,  be  set  aside  annually 
to  cover  both  maintenance  and  depreciation.  In  our  opinion 
this  is  not  advisable.  In  the  first  place,  the  experience  to  be 
derived  from  treating  depreciation  separate  and  distinct  from 
maintenance  will  be  of  considerable  value  in  determining  the 
amount  which  must  actually  be  set  up  to  keep  the  property  as  a 
Avhole  intact.  Current  maintenance  is  likely  to  fluctuate  con- 
siderably from  year  to  year,  as  is  also  the  amount  necessary  for 
renewals.  Current  maintenance,  however,  \\dll  vary  with  tlie 
variation  in  material  and  labor  costs.  Depreciation  reserve,  how- 
ever, should  be  set  aside,  not  on  the  basis  of  such  variation,  but 
with  relation  only  to  the  original  cost  or  investment,  any  excess 
costs  in  renewals  and  replacements  over  and  above  original  cost 
finally  to  go  to  capital  account. 

The  above  conclusions  lead  us  to  again  revert  to  the  subject 
of  fair  value  and  reproduction^  cost  less  depreciation.  If  depre- 
ciation is  to  be  calculated  on  a  sinking-fund  basis,  and  in  our 

opinion  this  is  the  wiser  course,  reproduction  cost  new  less  depre- 
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ciation  becomes  more  useful  if  figured  on  a  sinking-fund  basis 
closely  corresponding  to  the  basis  upon  which  the  reserve  is  actu- 
ally calculated.  As  any  reproduction  cost  new  less  depreciation, 
figured  on  either  basis,  can  hardly  be  taken  as  representing  fair 
value  without  a  consideration  of  very  many  other  elements,  such 
reproduction  cost  less  depreciation  is  of  comparatively  minor  im- 
portance in  many  cases  in  determining  that  amount  upon  which 
the  investors  are  entitled  to  receive  a  reasonable  return.  It  would 
seem,  therefore,  that  there  are  advantages  in  arriving  at  repro- 
iuction  cost  less  depreciation  through  the  use  of  the  sinking-fund 
method;  rather  than  on  a  straight-line  basis. 

Ooing  Value. 

[15]  In  arriving  at  the  fair  value  as  hereinafter  fixed,  con- 
sideration has  been  given  to  the  fact  that  the  business  is  a  going 
concern.  The  net  earnings  of  the  railway  utility  during  the 
period  commencing  with  1912  and  ending  1915  are  involved  in 
a  proceeding  in  the  supreme  court  to  review  the  original  fare 
case,  and  it  is  deemed  best  to  avoid  discussion  of  the  earnings 
for  those  years  at  this  time,  that  question  not  being  directly  in- 
volved in  this  proceeding.  Under  any  circumstances,  however, 
we  find  that  the  railway  property  has  recouped  any  early  losses 
which  it  may  have  suffered,  and  that  there  are  no  losses  on  a 
deficit  basis.  In  this  connection,  reference  is  made  to  table  No. 
r^5,  page  150,  10  Wis.  K.  C.  All  facts  in  relation  to  going  value 
on  any  basis  have  been  given  full  consideration  in  arriving  at  the 
lair  value  hereinafter  fixed. 

Fair  Value  of  Railway  Property  as  of  Jaaiitary  1,  19H, 

While  the  books  of  the  company  have  not  been  audited  in  all 
respects  for  all  utilities  and  for  every  year,  the  audits  which 
have  been  made  to  cover  a  large  proportion  of  the  period  which 
has  elapsed  since  January  1,  1897.  There  is  no  dispute  as  to 
additions  to  railway,  electric,  and  heating  utility  properties  from 
that  date  to  1916,  the  figures  for  said  additions  being  accepted 
by  all  of  the  parties  in  the  case. 

x\dditions  have  been  made  to  the  property  and  allocated  to  the 
different  utilities  in  the  following  manner:  !N^ew  construction, 
if  entirely  electric,  railway  or  heating,  is  charged  in  the  financial 
reports  to  that  particular  utility  to  which  it  belongs.  A  consid- 
P.r.R.i9l8E.  3 
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eraBle  portion  of  the  construction,  however,  is  common  to  two 
or  all  utilities,  and  at  the  time  the  final  charge  is  made  in  the 
financial  reports,  this  common  property  is  apporticmed  to  the 
different  utilities  on  a  use  basis  as  estimates  made  by  engineers* 
The  undisputed  additions  to  such  property  are  as  follows : 

TABLE  IV. 
Additions  to  Railway  Property  by  Years  Commencing  January  1,  1807. 

1897  ^$248,146.4S 

1898  174,217.63 

1899  239,871.74 

1900  493,309.33 

1901  366,462.4» 

1902  609,256.89 

1903  773,456.48 

1904  806,066.12 

1905  409,274.55 

1906  617,292.95 

1907  336,476.29 

1908  174,976.61 

1909  697,177.69 

1910  ; 672,076.71 

$6,020,746.90 

1911  1,666,277.22 

1912  944,725.11 

1913  1,592,077.00 

$10,213,826.23 

1914  $177,991.2.-) 

1916  188,418.10 

1916  , 524,671.73 

$11,104,907.31 

•  Credit. 

The  additions  to  the  electric  property  for  the  period  from 
January  1,  1897,  to  December  31,  1906,  amount  to  $3,397,- 
C67.75;  from  January  1,  1907,  to  December  31,  1910,  to  $1,- 
327,544.30. 

Additions  to  electrical  property  since  January  1,  1911,  are : 

1911  •. $883,650.66 

1912  704,969.32 

1913  558,288.65 

1914  184,080.50 

1915  278,671 .03 

1916     443,035.53 

$3,052,696.69 

The  property  acquired  by  the  Milwaukee  Electric  Railway  & 
Light  Company  from  the  Central  Heating  Company  of  Milwau- 
kee as  of  December  31,  1912  (book  value),  is  $885,652.53.  For 
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the  year  1913  the  additions  to  heating  property  were  $17,005.13, 
making  total  heating  investment  at  January  1,  1914,  $902,- 
657.66.    The  additions  since  are  as  follows: 

1914 $27,717.20 

1015  17,603.30 

1016  ^ 60,953.04 

$106,363.54 

The  engineers  of  the  Commission,  in  arriving  at  the  valua- 
tion of  the  different  utilities  as  of  January  1,  1914,  made  an 
mdependent  distribution  of  the  common  property  after  a  study 
of  the  use  of  the  property  as  of  about  that  date.  As  the  use  of 
common  property  naturally  changes  from  time  to  time  with  the 
growth  and  development  of  the  business,  the  us©  as  of  January 
1,  1914,  would  naturally  differ  soanewhat  from  the  use  of  the 
property  at  the  time  of  its  construction  and  assignment  to  vari- 
ous utilities.  To  take,  therefore,  a  sum  representing  investment 
in  railway  as  of  January  1,  1897,  and  then  to  attenapt  to  arrive 
at  the  value  of  railway  property  as  of  January  1,  1914,  by  add- 
ing the  additions  as  made  by  yeai^s  and  assigned  to  railway  prop- 
erty on  •engineering  estimates,  might  lead  to  entirely  erroneous 
results.  The  comparison  between  the  investment  and  physical 
valuation  cannot,  therefore,  be  satisfactorily  made  as  to  a  single 
utility.  The  best  and  only  satisfactory  results  can  be  arrived 
at  only  by  taking  all  of  the  utilities  together  in  making  this  com- 
parison. It  is  not  that  the  additions  themselves  are  in  dispute, 
but  the  use  thereof  may  have  changed  since  the  time  the  con- 
struction took  place  and  the  assignment  to  different  utilities  was 
made.  In  order  to  make  this  comparison,  it  is  first  necessary  to 
arrive  at  the  basic  figures  to  be  used  as  fairly  representing  the 
investment  actually  and  prudently  made  in  the  different  utili- 
ties as  of  January  1, 1897.  This  question  of  fact  has  been  a  mat- 
ter of  controversy  ever  since  the  passage  of  the  ordinance  re- 
viewed by  Judge  Seaman  in  the  case  of  Milwaukee  Electric  K. 
&  Light  Co.  V.  Milwaukee,  87  Fed.  577.  The  evidence  before 
Judge  Seaman  was  very  voluminous  and  was  a  part  of  the  evi- 
dence in  the  original  Fare  Case  before  this  Commission,  and  now 
the  evidence  in  the  Fare  Case  is  before  this  Commission  in  tliis 
proceeding.     The  details  are  discussed  in  Judge  Seaman's  de- 
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cision  and  at  length  in  the  Milwaukee  Fare  Case,   10  Wis. 
II.  C.  1.    We  will  but  briefly  state  our  conclusions. 

The  Milwaukee  Electric  Railway  &  Light  Company  is  the 
successor  of  the  Milwaukee  Street  Eailway  Company^  and  ac- 
quired the  property  following  a  foreclosure  sale  on  Jnniiary  20, 
1896.  The  books  of  thfe  present  company  were  opened  on  Janu- 
ary 1,  1897.  For  details  of  the  organization,  see  pages  12  to 
20  of  the  Fare  Case. 

The  street  railway  properties  were  acquired  from  several  inde- 
pendent companies,  and  consolidated  and  organized  into  a  single 
company.  All  had  different  franchises,  some  of  which  over- 
lapped. Some  were  electric  and  some  were  horse  car  companies. 
These  companies  were  the  Milwaukee  City  Railroad,  Whitefish 
Bay  Railway,  Cream  City  Railway,  West  Side  Railroad,  and 
the  Milwaukee  Electric  Street  Railway.  In  the  same  consoli- 
dation were  the  following  electric  companies:  Edison  Electric 
Illuminating  Company,  Badger  Illuminating  Company,  and  the 
Milwaukee  Electric  Light  Company.  The  North  American  Com- 
pany of  New  Jersey  was  the  principal  stockholder  of  the  Mil- 
M  aukee  Street  Railway  Company,  and  was  instrmnental  in  bring- 
ing about  the  consolidation.  The  properties  were  acquired 
through  issuance  or  exchange  of  stocks  and  bonds  and  by  cash, 
officers  of  the  North  American  Company,  or  others  closely  af- 
filiated with  it,  making  the  purchases  or  securing  the  contracts. 
Those  again  were  turned  over  to  the  Milwaukee  Street  Railway 
Company  in  consideration  of  stocks  and  bonds,  and  after  the 
consolidation  probably  a  considerable  property,  was  entirely 
rehabilitated,  and  some  old  property  discarded.  The  money  for 
new  construction  was  raised  through  the  issuance  of  bonds. 

The  situation  is  described  by  Judge  Seaman  as  follows:   "The 

Milwaukee  Street  Railway  Company,  of  which  the  complainant 

is  the  successor  in  interest,  was  organized  in  December,  18U0, 

for  the  purpose  of  establishing  an  electric  street  railway  system 

which  should  cover  the  entire  field  for  the  city  of  Milwaukee. 

There  were  then  in  operation  five  distinct  lines  owned  separately, 

operated  mainly  by  horse  or  mule  power,  each  charging  separate 

fares  and  having  no  system  of  transfers.    It  is  conceded  that  the 

service  was  slow  and  antiquated,  was  not  well  arranged  for  the 

wants  of  the  city,  and  was  generally  inadequate  and  unsatisfac- 
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tory.  As  the  old  Knes  occupied  the  principal  thoroughfares,  and 
the  public  interest  prevented  the  allowance  of  double  lines  in 
such  streets,  the  improvement  could  not  be  made  effective  unless 
those  lines  were  purchased  or  in  some  manner  brought  into  the 
proposed  systenL  They  were  gradually  acquired  at  prices  which 
may  appear  excessive  when  measured  by  results,  and  during  the 
ensuing  period  of  about  three  years  the  work  of  installing  the  new 
system  was  carried  on,  involving  an  entire  reconstruction  and 
rearrangement  of  the  old  lines  and  extensions  and  new  and  im- 
proved equipment  throughout,  at  an  expenditure  of  over  $3,- 
000,000  aside  from  the  cost  of  the  old  lines.  As  a  result  at 
the  time  the  ordinance  was  adopted,  the  mileage  of  tracks  had 
increased  from  the  previous  aggregate  of  110  miles  to  142.89 
miles,  reaching  every  section  of  the  city  with  shorter  and  better 
routes  and  furnishing  thirty-eight  transfer  points  with  a  uni- 
versal transfer  system.  •  .  •  A  single  fare  of  5  cents  gives  a 
maximum  length  of  ride  more  than  double  the  old  arrangement. 
The  service  was  improved  in  speed  and  regularity  50  per  cent  or 
more,  with  better  cars  and  less  inconvenience,  and  it  appears  be- 
3'ond  questi(Hi  that  it  was  generally  more  satisfactory  and  econom- 
ical from  the  standpoint  of  the  public'' 

The  cash  investment  in  the  railway  property  has  been  various- 
ly estimated.  See  10  Wis.  R.  C.  66  et  seq.  The  estimates  vary 
in  accordance  with  the  value  placed  upon  the  stocks  and  bonds. 
The  discount  on  bonds  is  shown  in  table  11,  10  Wis.  R.  C.  68, 
which  table,  however,  places  a  different  value  on  the  stocks  and 
bonds  than  tiiat  which  the  city  claimed  in  that  case  and  which  is 
shown  in  table  12,  10  Wis.  R.  C.  71.  We  are  satisfied  that 
the  discounts  as  shown  in  table  11  are  approximately  correct. 
Taking  the  bonds  as  representing  cash  at  the  discounted  rate, 
and  eliminating  any  value  for  the  stock,  the  total  cost  of  the 
railway  properties  is  $5,589,350,  The  amount  spent  for  re- 
habilitation and  improvements  is  $3,296,294.17,  making  the 
total  estimated  cash  investment  $8,885,644.17.  There  appears, 
however,  to  be  some  question  as  to  whether  a  part  of  this  sum 
r^resents  rehabilitation  or  cost  of  the  property  consolidated. 
This  difference  would  make  the  cost  to  the  companies  $5,831,- 
268.87,  and  the  cost  of  rehabilitation  $8,885,644.17.  The  final 
result  would  be  the  same,  however,  as  before;  namely,  $3,054,- 
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390.90.  Speaking  of  this  figure  and  of  the  discounts,  Judge 
Seaman  says :  "This  excludes  any  valuation  of  stock,  and  places 
the  value  of  the  bonds  at  the  discount  agreed  upon  between  the 
parties,  which  also  seems  fair.  It  may  justly  be  taken  as  repre- 
senting the  true  amount  invested." 

This  figure,  however,  was  not  accepted  by  Judge  Seaman  as 
representing  the  fair  value  of  the  property,  as  we  shall  shortly 
show. 

Qt)ing  back,  however,  of  this  transaction,  we  are  met  with  the 
fact  that  this  does  not  necessarily  represent  the  amount  for 
which  the  properties  were  actually  acquired  for  consolidation 
purposes.  The  properties  were  acquired  by  Thomas  Kyan, 
Henry  Villard,  and  others,  or  by  the  North  American  Company, 
either  by  the  payment  of  cash  or  in  part  through  the  assumption 
of  bonded  indebtedness,  or  exchange  of  securities,  and  were  in 
turn  turned  over  to  the  ]\Iilwaukee  Electric  Railway  Company 
at  either  $6,589,350  or  $5,831,253.37,  which  is  taken  as  repre- 
senting the  cash  value  of  the  new  securities  issued  or  the  ones 
remaining  outstanding  for  these  properties.  Virtually  the  turn- 
ing over  was  done  by  the  North  American  Company,  and  it  was 
claimed  by  the  city  that  the  properties  were  turned  over  to  the 
Milwaukee  Street  Eailway  Company  for  what  amounts  to  an 
excess  of  $2,451,000  over  what  was  paid  for  the  property.  Be- 
cause of  the  manner  in  which  the  transfers  were  handled,  and 
l)ecause  of  the  exchange  of  securities,  it  is  practically  impossible 
to  do  more  than  make  an  estimate  of  what  really  and  legitimately 
should  represent  the  investment  actually  made  at  this  time. 
There  are  other  matters  also  to  be  considered  in  this  connection. 

An  inventory  and  appraisal  of  the  physical  property  as  of 
January  1,  1897,  was  made  by  W.  J.  Clark  on  the  basis  of  unit 
prices  as  of  that  date.  See  10  Wis.  R.  C.  87  ei  seq.  His  repro- 
duction cost  is  $5,153,288.  To  this  same  inventory  the  Com- 
mission's engineering  staff  applied  independent  unit  costs,  and 
arrived  at  the  figure  of  $4,488,408w  Clark  does  not  appear  to 
have  found  any  reproduction  cost  less  depreciation.  The  Com- 
mission, howevar,  estimated  this  would  leave  depreciated  value 
at  about  $4,000,000  and  for  the  staff's  appraisal  $3,483,900. 
The  company  claimed  that  the  unit  prices  used  by  Clark  did  not 

fairly  represent  what  was  actually  paid  for  the  property  actually 
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existing  January  1,  1897.  "It  is  pointed  out  that  Clark's  inven- 
tory is  based  upon  prices  considerably  lower  than  those  paid  at 
installation."  (10  Wis.  R  C.)  This  fact  was  substantially  con- 
firmed by  Mr.  Clark,  and  instances  cited  where  the  purchase 
price  paid  considerably  exceeded  the  unit  costs  in  1897,  some 
of  the  equipment  having  been  purchased  in  what  might  be  called 
the  infancy  of  the  electric  railway  art.  What  this  amounted  to, 
however,  in  dollars  and  cents,  it  now  seems  to  be  practically  im- 
possible to  ascertain.  The  attempted  appraisal  of  this  property 
by  the  city  arriving  at  a  value  of  $3,256,510  new  and  $2,684,541 
depreciated  is  not  entitled  to  any  very  great  consideration  for 
reasons  stated  in  full  in  the  opinion  in  10  Wis.  R.  C. 

Speaking  of  the  situation  at  the  time  of  early  construction,  the 
Comlnission  said :  "The  facts  must  not  be  lost  sight  of  that  the 
electric  traction  business  was  then  in  its  experimental  period; 
that  the  Milwaukee  properties  were  pioneers  in  the  field;  and 
that  the  success  of  track  transportation  has  been  much  advanced 
since  that  time.  Present  standards  and  prices  can  only  be 
applied  mth  considerable  qualificatiqn  to  conditions  existing  on 
January  1, 1897."    10  Wis.  R  C.  79. 

Consolidation  of  the  street  railway  companies  was  necessary 
f>nd  in  the  public  interest.  It  did  away  with  some  obsolete  sys- 
tems of  transportation,  and  replaced  the  various  systems  with  a 
unified  one.  Undoubtedly  in  the  process  of  consolidation  and 
rehabilitation  a  considerable  property  was  discarded  before  Janu- 
ary 1,  1897,  and  undoubtedly  this  property,  at  best  a  large  part 
of  it,  would  have  had  a  considerable  useful  life  if  used  for  the 
purposes  for  which  it  was  installed.  Probably,  also,  there  were 
expenses  of  organization  and  consolidation  of  an  intangible 
nature  which  would  not  be  represented  in  an  ordinary  reproduc- 
tion cost,  but  which  nevertheless  should  be  taken  into  considera- 
tion. 

Judge  Seaman  held  that  the  aggregate  of  securities  as  used 
was  clearly  excessive,  and  on  no  view  could  be  taken  as  the  basis 
of  value.  After  showing  how  the  figure  of  $8,885,000  was  ar- 
rived at.  Judge  Seaman  in  his  opinion  continues :  "But  adoption 
of  this  purchaBe  amount  does  not  meet  the  issue,  as  it  is  the  value 
of  the  investment,  and  not  the  amount  paid,  which  must  control." 

In  other  words,  Judge  Seaman  finds  that  $8,885,644.17  is 
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not  the  correct  figure  as  representing  investment  value.  After 
examining  the  question  of  the  value  of  physical  property,  which 
we  have  already  alluded  to,  he  continues :  "I  am  satisfied  that 
the  property  of  complainant  represents  a  value  based  solely  upon 
the  cost  of  reproduction  exceeding  $5,000,000.  And  I  am  fur- 
ther satisfied  that  this  amoimt  is  not  the  true  measure  of  the 
value  of  the  investment  in  the  enterprise.  It  leaves  out  of  con- 
sideration any  allowance  far  necessary  and  reasonable  investment 
in  purchase  of  the  old  lines  and  equipments,  which  were  indis- 
pensable to  the  contemplated  improvement,  but  of  which  a  large 
part  was  of  such  nature  that  it  does  not  count  in  the  final  inven- 
tory. No  allowance  enters  in  for  the  large  investment  arising 
out  of  the  then  comparatively  new  state  of  the  art  of  electric 
railways  for  a  large  system,  having  reference  to  electrical  equip- 
ment, weight  of  rails,  character  of  cars,  and  the  like^  of  which 
striking  instance  appears  in  the  fact  that  the  electric  motor  which 
then  cost  about  $2,500  can  now  be  obtained  for  $800;  so  that 
work  of  this  class  was  in  the  experimental  stage  in  many  respects, 
and  the  expenditures  by  thi^  pioneer  in  the  undertaking  may  not 
fairly  be  gauged  by  the  present  cost  of  reproduction." 

After  discussing  the  question  of  rehabilitation  and  the  cost  of 
it,  he  continues :  "I  am  clearly  of  opinion  that  at  least  $2,000,000 
of  those  preliminary  expenditures  are  entitled  to  equitable  con- 
sideration as  so  invested  beyond  the  reproduction  value,  if  the 
valuation  of  the  investment  is  not  otherwise  found  sufficient  for 
all  the  purposes  of  this  case,  but  no  opinion  is  expressed  in  refer- 
ence to  the  remaining  $1,885,644." 

And  in  the  next  paragraph,  calculations  are  made  on  both  a 
$5,000,000  and  $7,000,000  basis,  and  the  opinion  then  continues : 
"If  the  $5,000,000  basis  be  adopted,  surely  a  better  rate  must 
be  afforded  for  the  risks  of  investment  than  can  be  obtained  on 
securities  of  this  class,  in  which  there  is  no  risk.  Upon  the  basis 
of  $7,000,000,  which  is  more  logical  and  just,  the  5  per  cent 
named  in  the  bonds,"  etc 

Judge  Seaman  th^i  decides  that  the  ordinance  was  unconsti- 
tutional. 

It  cannot,  perhaps,  be  said  that  Judge  Seaman  finally  and 
absolutely  fixed  upon  the  figures  of  $7,000,000  as  representing 
the  value  of  the  investment  or  **the  amount  really  and  necessarily 
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invested  in  the  enterprise."  This  much  seems  dear  from  a  can- 
did and  unprejudiced  reading  of  the  opinion,  that  Judge  Seaman 
considered  $8,885,000  as  being  too  high  and  $5,000,000  as  being 
too  low,  and  that  on  the  "whole  he  arrived  at  the  ccmclusion  that 
$7,000,000  about  represented  the  fair  value  of  the  property  as 
of  the  date  of  January  1,  1897. 

On  January  29,  1896,  at  forficlosui'e  sale,  the  property  was 
sold  for  $5,000,000,  subject  to  two  underlying  mortgages  of 
$1,500,000.  (10  Wis.  R  C.  73.)  This  sale  was  a  reoi^nization 
sale,  r.nd  throws  no  li^t  whatsoever  on  the  value  of  the  prop- 
erty. See  Steenerson  v.  Great  Northern  R.  Co.  69  Minn.  353, 
72  K  W.  713;  2  Whitten,  Valuation  of  Pub.  Serv.  Corp.  p. 
933. 

As  to  the  railway  properties,  we  are  satisfied  that  Judge  Sea- 
man did  substantial  justice  in  taking  the  figure  of  $7,000,000 
as  representing  the  investment  reasonably  and  prudently  made  as 
of  the  date  of  January  1,  1897,  and  we  adopt  that  figure  for  the 
purposes  of  this  case. 

The  so-called  electric  properties  which  went  into  the  consoli- 
dation are  the  Edison  Electric  Illuminating  Ocmipany,  the  Bad- 
ger Illuminating  Company,  and  the  Milwaukee  Electric  Light 
Company.  The  cash  received  from  bonds  and  used  for  consoli- 
dation purposes  amounts  to  $987,400.  The  amoi^nt  of  cash  ex- 
pended on  improvements  up  to  January  1,  1897,  is  $638,537.61. 
The  sum  of  $1,625,937.61,  therefore,  represents,  for  the  electric 
utility,  the  amount  which,  for  the  railway  utility,  is  represented 
by  the  figure  $8,885,644.17. 

Neither  of  these  figures,  however,  do,  in  our  opinion,  repre- 
sent the  necessary  investment  prudently  and  wisely  made. 

When  these  same  properties  represented  by  the  figures  above 
were  turned  over  to  Ae  Milwaukee  Electric  Railway  &  Light 
Company,  the  securities  outstanding  became  $^,500,000  of  under- 
lying bonds,  $5,500,000  of  first-mortgage  bonds,  $3,500,000  of 
new  preferred  stock,  and  $8,500,000  of  common  stock  or  a  total 
securities  of  the  par  value  of  $14,000,000. 

The  question  of  what  figure  represents  the  fair  investment  in 
the  electrical  properties  as  of  January  1,  1897,  has  not  been 
passed  upon  by  any  court,  nor  does  it  appear  to  have  been  defi- 
nitely determined  by  this  Commission.     The  electric  rates  are 
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before  this  Commission  for  decision,  although  not  decided  at  this 
time.  There  are  to  be  further  hearings  in  said  matter,  and  no 
final  conclusion  should  be  made  at  this  time  and  before  the  Com- 
mission has  had  the  benefit  of  all  of  the  evidence  and  facts  bear- 
ing upon  said  matter.  As  to  the  electric  properties,  however,  it 
would  appear  that  they  were  acquired  through  the  payment  of 
cash.  The  amount  paid  for  the  Edison  Electric  Illuminating 
t^ompany  is  stated  in  10  Wis.  E.  C.  E.  15,  to  be  $403,600,  made 
up  of  three  cash  payments  of  $213,483.70,  $103,600,  and 
$86,516.30.  The  purchase  was  made  by  the  North  American 
Company,  and  the  property  afterwards  transferred  to  the  Mil- 
waukee Street  -Eailway  Company.  The  Badger  Electric  Illumi- 
nating Company  was  purchased  by  Henry  Villard  for  $310,000. 
His  contract  of  purchase  was  assigned  to  the  North  American 
Company,  which  company  in  turn  transferred  it  to  the  Milwau- 
kee Street  Eailway  Company.  The  property  of  the  Milwaukee 
Electric  Light  Company  appears  to  have  been  purchased  by  the 
North  American  Company  for  $20,000.  If  we  are  correct  in 
these  assumptions,  the  properties  were  actually  purchased  either 
by  the  North  American  Company  or  its  agents  for  $733,600. 
The  amount  expended  subsequently  to  the  acquisition  of  said 
properties  and  up  to  the  date  of  January  1,  1897,  for  construc- 
tion derived  :l^om  the  sale  of  bonds,  is  $638,537.61,  making  a 
total  of  $1,372,137.61,  (See  tables  11  and  12,  pages  68  and 
71,  10  Wis.  E.  C.) 

According  to  the  city's  brief  in  the  city  fare  case,  the  amoimt 
expended  in  acquisition  of  the  electric  property  is  $627,084. 
Adding  the  $638,537.61  expended  in  new  construction  would  give 
$1,265,621.61.  No  account,  however,  is  taken  of  the  amount 
paid  the  Milwaukee  Electric  Light  Company,  nor  does  the  cash 
figure  representing  the  payment  for  the  Edison  Electric  Illumi- 
nating Company  correspond  with  the  statements  on  pages  16  and 
16  of  10  Wis.  E.  C.  We  are  probably  justified  in  assuming  with- 
out finally  deciding  that  $1,300,000  somewhat  closely  approxi- 
mates the  amount  representing  the  investment  wisely  and  pru- 
dently made  in  the  electric  properties  as  of  January  1,  1897. 
This  figure  and  the  figure  of  $1,372,137.61  are  both  being  used 
in  final  results.    They  are  used  without  prejudices  as  to  further 

proceedings, 
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Using  $1,300,000  as  representing  the  investment  in  the  elec- 
tric property  as  of  January  1,  1897,  the  total  investment  in  all 
utilities,  including  heating  as  of  January  1,  1914,  amounts  to 
$26,288,604.57,  exclusive  of  materials  and  supplies  and  includ- 
ing nonoperating  property. 

If  we  take  the  electric  investment  as  being  $1,372,137.61  as 
of  January  1,  1897,  the  total  investment  in  all  utilities  is  $26,- 
360,742.18. 

It  appears,  however,  that  for  some  time  previous  to  1910 
materials  and  supplies  were  charged  as  to  both  construction  and 
operating  expenses  at  arbitrary  figures  over  actual  costs.  The 
book  figures  for  additions,  therefore,  include  this  excess  charge 
on  account  of  materials.  It  is  impossible  to  determine  what  pro- 
portion of  such  excess  charge,  amounting  on  the  whole  to  about 
$500,000,  went  to  construction  and  what  went  into  operating 
expenses.  It  is  perhaps  reasonable  to  assume  that  somewhere 
in  the  neighborhood  of  $200,000  excess  charges  thus  found  Iheir 
way  into  construction  account.  If  this  is  deducted  from  the  in- 
vestment as  found  for  the  year  ending  January  1,  1914,  for  all 
utilities,  the  investment  would  be  represented  either  by  the  figure 
of  $26,088,604.57  or  $26,160,742.18. 

We  finally  arrive  at  this  situation:  A  physical  valuation  new 
as  of  January  1,  1914,  amounts  to  $26,093,372,  including  non- 
operating  property,  but  excluding  materials  and  supplies,  a  cor- 
responding investment  figure  of  either  $26,088,604.57  or  $26,- 
160,742.18.  For  all  practical  purposes,  therefore,  and  for  the 
property  as  a  whole,  it  would  seem  that  the  physical  valuation  of 
January  1,  1914,  is  the  same  as  the  valuation  arrived  at  on  an 
investment  basis. 

As  already  explained,  on  account  of  change  of  use,  correct  re- 
sults as  to  investment  in  railway  property  as  of  January  1,  1914, 
cannot  be  arrived  at  by  taking  the  initial  figure  of  $7,000,000 
as  of  January  1,  1897,  and  adding  titiereto  ihe  amount  expended 
for  additional  construction  since  that  date,  which  results  in  the 
figure  of  $17,213,826.23. 

The  valuation,  however,  when  checked  by  investment  for  the 
whole  property,  and  when  analyzed  in  all  particulars,  is  found 
to  be  substantially  correct  as  representing  fair  value.  The  stdff 
in  apportioning  the  properly  between  the  different  utilities  found 
P.U.R.1918E. 
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that  the  property  of  the  Milwaukee  Electric  Railway  &  Light 
Company  used  and  useful  in  the  street  railway  business  on  the 
basis  of  conditions  existing  as  of  January  1,  1914,  and  exclud- 
ing materials  and  supplies  and  nonoperating  property,  amounted 
to  $16,666,848  (after  deducting  $16,600  excess  real  estate 
value).  We  therefore  find,  in  view  of  the  fact  that  the  company 
has  assets  largely  offsetting  depreciation,  that  the  fair  value  of 
the  railway  property  on  January  1,  1914,  taking  into  considera- 
tion the  use  as  of  that  date,  excluding  honoperating  property  and 
materials  and  supplies,  was  $16,666,848.  It  must  be  carefully 
noted  &at  this  is  the  Milwaukee  Electric  Railway  &  Light  prop- 
erty only,  and  leaves  out  of  consideration  a  considerable  amount 
of  Milt^aukee  Light,  Heat,  &  Traction  property  in  tiie  single-fare 
area. 

As  the  use  of  some  of  the  common  property  changes  from  time 
to  time,  the  value  of  the  property  used  for  railway  purposes  must 
correspondingly  change.  The  present  tendency  would  be  for  the 
electrical  department  to  grow  faster  than  the  street  railway  de- 
partment. 

[16]  It  is  claimed  that  the  company  has  had  excess  earnings, 
and  that  therefore  either  the  fair  value  of  the  property  of  the 
railway  should  be  cut  down,  or  the  company  should  be  required 
to  meet  a  great  increase  in  operating  expenses  without  any  relief 
in  the  way  of  increased  revenue. 

The  city,  however,  in  estimating  any  such  excess  revenues, 
has  arrived  at  results  by  taking  as  a  fair  value  of  the  property 
a  figure  very  much  below  that  which  we  now  find  to  represent 
said  fair  value.  Without  deciding,  howevOT,  upon  the  railway 
earnings  for  the  years  1912  to  1913,  we  are  clearly  of  the  opin- 
ion that  there  are  no  excess,  railway  earnings  for  the  period  from 
1910  on.  If  any  excessive  earnings  have  been  made  by  the  com- 
pany, as  a  whole,  during  the  period  since  1910,  they  have  arisen 
through  the  other  activities  of  the  company,  rather  than  from 
the  railway  department;  and  in  this  connection,  it  is  well  again 
to  call  attention  to  the  fact  that  the  consumes  of  etectricity,  or 
those  served  by  the  electric  utility,  are  not  required,  and  should 
not  be  required  as  a  matter  of  law,  to  pay  excessive  rates  in 
order  to  make  up  any  lack  of  return,  if  any  lack  of  return  so 
exists,  in  the  railway  department.    This  question  has  been  placed 
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beyond  dispute  by  the  Supreme  Court  of  the  United  States  in 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct  Kqp. 
418;  Northern  P.  E.  Co.  v.  North  Dakota,  236  U.  S-  585,  59 
L.  ed.  735,  L.RA.1917F,  1148,  P.U,R1915C,  277,  35  Sup. 
Ct.  Rep.  429,  Ann.  Cas.  1916A,  1 ;  Norfolk  &  W.  R  Co.  v. 
Conley,  236  TJ.  S.  605,  59  L.  ed.  745,  P.U.E.1915C,  293,  35 
Sup.  Ct  Rep.  437.  In  parsing  upon  the  Milwaukee  Fare  Case 
in  the  circuit  court  of  Dane  county,  the  court  said :  "The  city 
presented  testimony  to  show  that  when  plaintifPs  earnings  in  the 
lighting  and  heating  departments  were  combined  with,  those  of 
its  street  railway  department,  its  income  was  such  as  to  warrant 
the  reduction  of  fares  made  by  the  order  in  tibe  Fare  Case ;  but 
counsel  for  plaintiff  does  not  present  this  position  in  his  brief. 
It  does  not  appeal  to  the  court  ihsA  it  can  ask  consumers  of  elec- 
tric current  to  help  pay  the  expenses  of  supplying  service  to  those 
who  ride  upon  plaintiff's  street  car.'* 

Revenues  and  Expenses. 

Although  the  issues  involved  in  the  present  case  relate  only 
to  railway  rates  of  the  Milwaukee  Electric  Railway  &  Light 
Company  and  the  Milwaukee  Light,  Heat,  &  Traction  Company 
in  the  singlcrf are  and  suburban  areas,  other  matters  pending  be- 
f or  the  Commission  involve  the  question  of  rates  for  other  service 
furnished  by  these  companies  and,  consequently,  an  investiga- 
tion has  been  made  of  revenues  and  expenses  of  both  com- 
panies for  all  departments.  This  investigation  was  started  in 
September,  1917,  and  covered  the  calendar  year  1916.  A  report 
on  the  audit  has  been  submitted  to  the  interested  parties,  and 
hearings  have  been  held  upon  the  matters  contained  in  that  re- 
port Complete  exhibits  relating  to  revenues  and  expenses,  to- 
gether with  det^l  of  the  auditor's  adjustments,  were  embodied 
in  the  audit  report,  and  opportunity  Jbias  been  given  for  examir 
nation  of  the  auditor  on  all  matters  involved.  We  deem  it  un- 
necessary to  discuss  in  detail  the  adjustments  made  by  the  audi- 
tor, but  upon  reviewing  the  testimony  there  are  two  of  the  ad- 
justments which  were  made  which  we  believe  should  receive  fur- 
ther consideration. 

[17]  In  the  audit  report,  the  provision  for  the  year  1916  for 
relief  and  pension  was  adjusted  to  equal  the  actual  expenditures 
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for  relief  and  pension  association  work,  plus  the  amounts  actually 
spent  for  pensions.  It  appears  to  us  that  provision  made  on  such 
a  basis  as  this  is  likely  to  be  inadequate  as  time  goes  on,  although 
it  is  next  to  impossible  to  measure  the  requirements  with  any 
degree  of  exactness.  The  amount  required  for  pensions  is  so 
closely  involved  with  the  question  of  wage  rates  and  recession 
rates  that  we  have  no  means  of  determining  precisely  what  the 
provision  should  be.  However,  we  believe  that  it  would  probably 
be  unfair  to  the  companies  to  adjust  this  provision  so  that  less 
than  $10,000  per  year  would  be  provided  for  actual  pensions, 
and  the  audit  adjustment  will  be  modified  accordingly. 

With  regard  to  taxes,  the  adjustment  which  was  made  in  the 
audit  report  relative  to  the  state  and  local  taxes  which  were  paid 
December  1,  1916,  was  made  on  the  theory  that  taxes  paid 
December  1,  1916,  were  for  the  year  ended  November  30,  1916, 
and  that  the  provision  for  taxes  for  the  calendar  year  1916  should 
be  an  amount  sufiicient  to  cover  taxes  for  eleven  months  based 
upon  the  payment  of  December  1,  1916,  and  for  one  month  based 
upon  the  payment  of  December  1,  1917.  This  theory  seems  to 
be  incorrect,  as  it  appears  that  taxes  paid  December  1,  1916, 
were  actually  taxes  for  the  calendar  year  1916,  although  the 
assessments  of  such  taxes  was  based  in  large  part  upon  reports 
filed  with  the  Tax  Commission  for  various  periods  preceding 
the  time  of  pa^ynnent  of  the  taxes.  It  is  our  understanding  that 
the  assessment  and  payment  made  in  1916  are  for  the  calendar 
year  1916,  and  in  the  final  consideration  of  the  adjustments  made 
in  connection  with  the  audit  a  correction  has  been  made  to  give 
effect  to  this  condition. 

The  following  is  a  summary  statement  of  revenues  and  ex- 
penses by  companies  for  the  year  1916,  showing  the  revenues  and 
expensofl  in  accordance  with  the  companies'  books^  and  as  ad- 
justed in  the  audit  report: 
P.U.R,1918E. 
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SUMMARY  OF  REVENUES  AND  EXPENSES 
The  Milwaukee  Electric  Railway  &  Light  Company. 


Operating  Revenues: 

Railway   

Electric    

Heating 

Total  operating  revenues 

Operating  Expenses: 
Railway — 

Expenses  exclusive  of  fixed  charges 

Depreciation    

Provision  for  contingencies 

Taxes    

Total  railway  operating  expenses 

Electric — 

Expenses  exclusive  of  fixed  charges 

Depreciation , 

Provision  for  contingencies  , 

Taxes    

Total  electric  operating  expenses 

Heating — 
Expenses  exclusive  of  fixed  charges 

Depreciation    

Taxes    

Total  heating  operating  expenses 

Net  Operating  Income: 

Railway   , 

Electric * 

Heating    

Total 

Nonoperating  revenues 

Gross  income   

P.UJL1918B. 


Per  Books. 


$4,612,397.15 

2,143,485.58 

205,268.81 


$6,961,151.54 


$2,682,651.02 

593,091.32 

1,000.00 

289,737.78 


$3,466,480.12 


As  Adjusted. 


$4,612,397.15 

2,143,485.58 

205,268.81 


$6,961,151.54 


$2,502,234.49 
593,091.32 


279,399.90 


$3,374,725.71 


$902,787.19 
263,440.37 
1,000.00 
134,648,991         129,845.14 


$876,427.00 
263,440.37 


$1,301,876,551    $1,269,712.51 


$142,707.02 

7,366.33 

12,893.81 


$138,831.10 

7,366.33 

12,433.53 


^$162,967.161       $158,631.05 

$1,145,917.03'   $1,237,671.44 
841,609.031         873,773.07 
42,301.65  46,637.76 

81,865.36 


$2,029,827.71 
77,173.01 


$2,107,000.72 


$2,239,947.63 
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SUMMARY  OF  REVENUES  AND  EXPENSES 
Milwaukee  Light,  Heat,  &  Traction  Company. 


Operating  Revenues: 

Railway   

Electric    ... 


Total  operating  revenues 

Operating  Expenses: 
Railway — 

Expenses  exclusive  of  fixed  charges 

Depreciation   

Taxes    , 


Total  railway  operating  expenses 

Electric — 

Expenses  exclusive  of  fixed  charges 

Depreciation    

Taxes    


Total  electric  operating  expenses 

Net  Operating  Income: 

Railway   

Electric    


Total    

Nonoperating  revenues 

Gross   income    


Per  Books. 


$1,008,029.40 
844,042.21 


$1,862,071.61 


$603,807.77 
27,604.77 
72,477.85 


$703,790.39 


$418,006.86 
96,739.59 
60,687.87 


$576,434.31 


$304,239.01 
268,607.90 


$672,846.91 
361,012.60 


$933,859.51 


As  Adjusted. 


$1,008,029.40 
844,042.21 


$1,862,071.61 


$568,372.54 
27,604.77 
64,209.04 


$660,086.35' 


$409,064.28 
06,739.59 
53,766.04 


$669,568.91 


$357,943.06 
284,473.30 


$642,416.36 
361,167.89 


$1,008,584.24 


In  making  the  adjustments  in  connection  with  the  audit,  no 
adjustment  was  made  of  the  company's  provision  for  deprecia- 
tion, inasmuch  as  this  was  considered  a  matter  not  properly  to 
be  adjusted  in  connection  with  the  audit  report,  but  rather  one 
of  the  issues  of  the  case  to  be  finally  determined  by  the  Com- 
mission. 

Revenues  and  Expenses  Single-Fare  Area. 

The  matters  to  be  considered  in  this  case  relate  to  two  areas, 

commonly  known  as  the  single-fare  area  and  the  suburban  area. 

With  the  exception  of  certain  matters  relating  to  the  ownership 

of  property,  which  will  be  mentioned  later,  the  matter  of  rates  in 

the  single-fare  area  concerns  the  Milwaukee  Electric  Railway  & 

Light  Company  and  in  the  suburban  area  Milwaukee  Light, 

Heat,  &  Traction  Company.     For  the  sake  of  clearness  it  may 

be  weir  to  present  here  the  operating  expenses  and  revenues  "per 

books''  and  "as  adjusted,"  of  the  Milwaukee  Electric  Railway 

&  Light  Company's  railway  department,  which  are  the  basic 

figures  with  which  we  are  concerned  in  determining  a  proper 
P.U.R.1918E. 
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rate  for  the  single-fare  area  in  question.    The  revenues  and  ex- 
penses in  summary  form  are  as  follows  for  the  year  1916 : 


Operating  Revenues: 

Passenger    

Other    


Total  operating  revenues 

Operating  Expenses: 

Way  and  structures  

Equipment   

Traffic    

Conducting  transportation 

General    

Undistributed   


T6tal  of  above  

Depreciation    

Provision  for  contingencies 
Taxes    


Total  operating  expenses 

Net  operating  income 

Nonoperating  revenue 

Gross  income    


Per  Books. 

As  Adjusted. 

$4,570,078.12 
42,319.03 

$4,570,078.12 
42,319.03 

$4,612,397.16 

$4,612,397.15 

$200,984.74 

200,595.61 

1,960.50 

1,702.318.43 
139,251.24 
328,540^ 


$2,582,651.02 

593,091.32 

1,000.00 

289,737.78 


$3,466,480,12 


$166^801.42 

200,595.61 

1,960.60 

1,697,746.51 
117,695.05 
317,535.40 


$2,602,234.49 
693,091.32 


279,399.90^ 


$3,374,725.71 


$1,146,917.03    $1,237,671.44 


19,066.90 


20,226.17 


$1,164,983,981   $1,257,897.61 


Our  analysis  of  the  situation  of  the  Milwaukee  Electrie  Rail- 
way &  Light  Company  as  regards  its  railway  department  reve- 
nues and  expenses  has  been  baaed  largely  upon  the  year  1916, 
for  the  reason  that  the  transactions  for  that  year  have  been  sub- 
jected to  audit.  During  1917  the  effect  of  increased  prices  was 
very  marked  during  the  latter  part  of  the  year,  so  that  the  ex- 
ficnses  for  the  calendar  year  1917  are  relatively  of  sUj^t  value 
as  indicating  either  what  conditions  were  before  the  period  of 
current  hi^  prices,  or  as  indicating  what  they  would  have  been 
with  present  price  levels  in  effect. 

In  making  this  analysis  we  have  attempted  to  ascertain  and 

to  apply  the  level  of  prices  now  prevailing  to  conditions  existing 

in  1916,  with  a  view  to  determining  what  the  revenue  situation 

of  the  railway  department  would  have  been  in  1916  if  present 

price  levels  had  been  in  effect.     Eidiibits  and  testimony  were 

submitted  as  to  increases  in  material  and  labor  piioes,  and  also 

a  very  detailed  study  of  wage  conditions  in  1916  and  as  o£  the 

latter  part  of  1917  and  the  first  two  months  of  1918,  showing 

what  the  1916  wages  would  have  been  with  later  wage  levels  in 
P.U.R.1918E.  4 
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4?ffect.  All  of  these  have  been  given  careful , consideration  and 
examination.  Since  these  compilations  were  made,  it  has  had  to 
increase  wages  of  men  in  its  transportation  department,  and  other 
wage  increases  to  meet  the  present  cost  of  living  must  also  be 
taken  into  consideration. 

As  regards  materials,  the  company  listed  materials  taken  from 
its  storeroom  in  December,  1916,  in  the  quantities  issued  and  at 
the  prices  then  prevailing,  entering  into  way  and  structures, 
<»quipment,  traffic,  power,. and  transportation  groups  of  expenses. 
Where  there  was  an  issue  of  the  same  class  of  material  in  Decem- 
ber, 1917,  the  unit  prices  were  listed  and  applied  to  quantities 
issued  in  December,  1916,  so  that  the  increase  in  the  aggregate 
amount  for  December,  1917,  over  December,  1916,  represented 
what  would  have  been  the  additional  co$t  of  materials  of  which 
there  were  issues  in  both  periods  as  applied  to  the  quantities 
issued  in  1916.  There  may  be  a  question  as  to  whether  or  not 
the  percentage  of  increase  so  indicated  really  represents  the  en- 
tiro  increase  which  has  taken  place  in  the  price  of  materials  above 
the  average  level  for  1916,  due  in  part  to  the  fact  that  prices 
as  of  December,  1916,  were,  if  anything,  higher  than  average 
prices  for  the  year,  and  prices  for  1918  will  probably  run  slightly 
above  the  December,  1917,  prices  on  the  average.  However,  the 
information  submitted  appears  to  be  authentic  and  reliable,  and 
-constitutes  the  only  information  available  in  any  complete  form 
regarding  the  increase  in  this  class  of  expenses,  and  we  have 
-consequently  used  it  in  formulating  our  conclusions. 

The  increases  in  coal  costs  have  been  based  upon  an  average 
price  for  the  year  1916  of  10.6  cents  per  million  B.T.TJ.  Dur- 
ing the  year  ended  December  31,  1917,  the  average  cost  of  coal 
was  18.3  cents  per  million  B.T.TJ.,  but  up  until  May  of  1917 
the  cost  of  coal  was  not  above  15  cents  per  million  B.T.U.  for 
any  month.  During  January,  February,  and  March  of  1918, 
the  coal  costs  w«'e  respectively,  20.8  cents,  27.6  cents,  and  25 
cents  per  million  B.T.TJ.  During  February  and  March  of 
1918  a  considerable  amount  of  "spot"  coal  was  purchased  at 
prices  which  made  the  cost  per  heat  unit  abnormally  high.  It 
appears  that  the  coal  cost  for  the  year  1918,  as  nearly  as  that 

cost  may  now  be  determined,  will  be  about  22.6  cents  per  mil- 
P.U.ILU>i8E. 
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lion  B.T.U.,  but  in  using  this  figure  we  are  cognizant  of  the 
fact  that  changes  in  basic  prices,  freight  rates,  and  other  ele- 
ments, may  materially  alter  this  unit  cost.  The  increase  in  the 
price  of  coal  from  a  base  of  10.6  cents  per  million  B.T.TJ.  to 
22.6  cents  will  amount  to  practically  113.2  cents  and,  in  so  far 
as  coal  is  a  factor  entering  into  power  expenses  of  the  Milwaukee 
Electric  Railway  &  Light  Company's  railway  department,  this 
increase  has  been  applied. 

There  are  certain  of  the  general  and  undistributed  expenses 
for  which  no  increase  has  been  considered.  Others  of  the  gen- 
eral and  undistributed  expenses  will  be  subject  to  increases  very 
much  along  the  line  of  other  expenses,  and  with  regard  to  such 
general  and  undistributed  expenses  the  levels  of  the  present  date, 
or  as  nearly  the  present  date  as  practicable,  have  been  applied. 

In  order  to  show  the  effect  of  the  application  of  present  day 
conditions  to  the  year  1916,  the  following  table  has  been  pre- 
pared: 
P.U.R.1918B. 
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THE  MILWAUKEE  ELECTRIC  RAILWAY  &  HOHT  COMPANl. 
RAILWAY. 


Compatation  of  1916  Expenses  on  the  Basis 

Materials. 

of  1918  Costs 

of  Labor  and 

1916  Expenses. 

Particulars. 

Per  Books. 

On  the  Basis 
of  1918  Costa. 

Way  and  Structures: 
Labor 

$100,583.35 
100,401.39 

$136,871.15- 

Materials  and  other  expenses  

133^8.07 

$209,984.74 

$270,089.22^ 

Equipment: 

$86,392.50 
112,203.11 

$117,833.16 

Materials  and  other  exoenses  

141,712.53 

$200,595.61 

$259,545.71 

Traffic     

$1,960.50 

$2,500.00- 

Transportation : 

Labor 

$1,283,432.61 
64,146.41 

$1,850,574.97 

Materials  and  other  exDensea  

75,117.78 

$1,347,681.02 

$1,925,692.75 

Power : 
Coal    

$153,310.06 

62,019.28 

113,667.87 

25,760.20 

$326,872.38 

Labor    

84,931.42 

Hydroelectric    

113,657.87 

Other    

30,153.48 

$364,737.41 

$555,615.15^ 

General  and  Undistributea : 

Salaries  general  officers  

$23,878.74 
61,906.12 
99,505.08 

282,501.80 

$23,878.74 
79,688.43 
99,505.08 

326,026.12 

Labor    

Rent  of  tracks  and  terminals 

Materials  and  other  expenses 

$467,791.74 

$529,098.37 

Taxes    

$289,737.78 
1,000.00 

$328,049.71 
1,000.00 

Contingencies    

$2,873,388.80 

$3,871,590.91 

In  the  forgoing  table  the  "per  books"  figures  for  operating^ 
expenses  have  been  used,  and  the  effect  of  the  audit  adjustments 
Avill  be  shown  later.  It  will  be  noted,  however,  that  using  the 
'•per  books"  figures,  the  effect  of  present  price  levels  applied  to 
1916  conditions  would  have  been  to  increase  railway  department 
expenses  by  substantially  $1,000,000,  which  would  have  gone 
a  long  way  toward  wiping  out  the  gross  income  of  the  railway 
department  for  the  year  1916,  which,  on  the  basis  of  the  com- 
pany's book  figures,  amounted  to  $1,164,983.93. 
P.U.R.1918B. 
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The  actual  operating  ejfenaes  for  the  year  1916  are  deemed 
to  have  been  less  than  the  operating  expenses  "per  books"  by  the 
amount  of  the  audit  adjustments.  The  application  of  the  in- 
creases, therefore,  to  the  book  figures,  has  increased  not  only  the 
actual  operating  iaxpenses,  but  also  tine  charges  improperly  in- 
cluded in  operating  expenses.  To  pres^it  a  correct  statement  of 
operating  expenses  for  1916  on  the  basis  of  1918  costs,  it  is  neces- 
sary to  deduct  from  the  "par  books"  operating  expenses,  on  the 
basis  of  1918  costs,  the  audit  adjustmaits  increased  in  the  same 
ratio  as  the  1916  operating  expenses  '*per  books"  have  been  in- 
creased. The  effect  of  this  procedure  is  equivalent  to  applying 
the  increases  to  the  adjusted  operating  expenses  for  1916. 

With  the  adjustments  increased  in  accordance  with  this  basis, 
the  expenses  for  the  year  1916  at  present  price  levels  would  have 
been  as  follows : 


Way  and  structures   

Equipment    

Traffic    

Transportntion   

Power  

General  and  undistributed 


Total  of  above 

Taxes    

Contingencies    ; 

Total  operating  expenses  before  depreciation  . . 


Per  Books. 

As  Adjusted. 

$270,089.22 

$214,645.37 

269,646.71 

259,545.71 

2,600.00 

2,600.00 

1,925,692.76 

1,925,692.76 

555,615.15 

648,463.27 

529,098.37 

497,447.92 

$3,542,541.20 

$3,448,185.02 

328,049.71 

317,711.83 

1,000.00 

$3,871,590.91 

$3,765,896.85 

[18,  19]  We  do  not  believe  it  necessary  in  this  case  to  pre- 
sent a  detailed  analysis  of  the  reapportionment  whidb  has  been 
made  of  power  expenses.  This  matter  has  been  made  the  sub- 
ject of  a  complete  departmental  rq)ort  based  on  a  very  detailed 
study  of  the  sources  and  disposition  of  power  for  both  com- 
panies for  the  year  1916.  It  should  be  said  that  in  ^general  the 
company's  method  of  dividing  power  expenses  applies  an  output 
basis,  with  no  recognition  given  to  fixed  charges  on  power  plant, 
substation,  or  transmission  investment.  In  the  reapportionment 
which  has  been  made  of  the  power  expenses,  a  demand  and  out- 
put basis  has  been  applied  in  line  with  the  principles  which  the 
Commission  has  explained  in  a  number  of  earlier  cases.  It  has 
not  been  attempted,  however,  to  segreg'ate  Ihe  power  plant  fixed 
charges,  such  as  taxes,  depreciation,  and  interest,  and  to  appor- 
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tion  these  charges  on  a  demand  basis ;  but  in  the  division  of  the 
jpropeHj  of  the  two  companies  as  a  whole  between  single  fare, 
suburban,  and  interurban  areas,  recognition  has  been  given  to  a 
proper  division  of  power  plant  property  on  the  basis  of  demand 
and  output.  Also,  the  relation  of  the  heating  department  to 
the  power  situation  has  been  analyzed  and  power  expenses  re- 
apportioned. 

The  total  railway  power  expense  before  deducting  company 
use,  according  to  the  reapportionment  which  has  been  made,, 
amounted  to  $420,447.63,  comprising  the  following  elements: 

Coal    $186,734.02 

Hydroelectric    141,648.52 

Other  power  expenses  92,064.19 

Total    $420,447.63 

Assuming  that  the  various  elements  entering  into  power  ex- 
pense chargeable  to  company  use  are  in  the  same  proportion  a* 
they  are  in  the  total  railway  power  expense,  we  have  the  ele-^ 
ments  of  cost,  after  deducting  company  use,  as  follows: 

Coal    $177,226.27 

Hydroelectric    134,435.6» 

Other  power  expenses 87,376.23 

Total $399,038.18 

A  study  was  made  of  the  use  of  power  by  the  railway  depart- 
ments of  both  companies,  with  a  view  to  applying  whatever  cor- 
rection should  appear  necessary  to  the  companies'  basis  of  appor- 
tioning power  expenses  between  railway  depai*tment8.  The  re- 
sult of  this  has  been  to  show  that  15.34  per  cent  of  railway 
power  should  have  been  charged  to  Milwaukee  Light,  Heat,  & 
Traction  Company  and  84.66  per  cent  to  the  Milwaukee  Elec- 
tric Railway  &  Light  Company.  Distributing  the  various  ele- 
ments of  power  expense  shown  above  according  to  these  percen- 
tages, we  have  the  following: 


Coal    

Hydroelectric    

Other  power  expense 

Total  power  expense 


M.  L.  H.  &  T. 

Co. 

15.34% 


$27,186.51 
20,622.43 
13,403.51 


$61^12.45 


T.  M.  E.  R.  & 

L.  Co. 
84.66% 


$150,039.76 

113,813.25 

73,972.72 


$337,825.73 
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With  an  increase  to  give  effect  to  1918  prices,  the  power 
chargeable  to  the  Milwaukee  Electric  Eailway  &  Light  Com- 
pany railway  department,  according  to  the  reapportionment, 
would  have  amounted  to  $530,706.05  as  compared  with  $548,- 
453.27,  obtained  by  adjusting  the  book  figures  according  to  the 
audit  and  applying  1918  prices. 

[20]  Mention  has  already  been  made  of  adjustments  shown 
in  the  audit  report,  which  it  is  believed  should  be  modified. 
These  relate  to  the  provision  for  relief  and  pension  and  to  taxes. 
There  is  question  also  as  to  the  propriety  of  including  in  the 
basic  figures  in  connection  with  an  application  for  authority  to 
increase  rates  the  bonus  paid  to  ofiicers  of  the  corporation.  As 
we  understand  the  bonus  policy  as  regards  payments  to  ofiicers, 
it  is  closely  associated  with  the  company's  dividend  situation, 
and,  if  so,  these  bonuses,  if  paid,  should  be  contributed  by  stock- 
holders,  and  not  constitute  operating  expenses  of  a  kind  which 
should  be  considered  in  a  case  such  as  this.  They  are  therefore 
excluded. 

[21]  Other  changes  from  the  figures  already  presented  arise 
out  of  the  situation  as  regards  ownership  of  property  devoted  to 
supplying  the  single-fare  area.  The  Milwaukee  Electric  Rail- 
way &  Light  Company  pays  a  rental  of  $99,505.08  to  Milwaukee 
Light,  Heat,  &  Traction  Company  for  the 'use  of  tracks  and 
equipment  within  the  single-fare  area.  Rather  than  attempt  to 
set  out,  for  the  purposes  of  this  opinion,  the  particular  property 
to  which  this  rental  relates,  and  to  pass  upon  the  reasonableness 
of  the  rental  as  an  operating  expense  of  the  Milwaukee  Electri»' 
Eailway  &  Light  Company,  we  believe  that  all  property  devoted 
to  serving  the  single-fare  area  should  be  treated  for  purposes  of 
this  case  as  if  owned  by  a  single  company,  and  the  amount  which 
the  Milwaukee  Electric  Railway  &  Light  Company  should  have 
to  cover  fixed  charges  in  its  railway  department  should  be  based 
upon  the  actual  property  used  and  useful  for  the  single-fare  area. 
This  being  the  case,  the  track  rental  of  $99,505.08  should  be 
excluded  from  the  Milwaukee  Electric  Railway  &  Light  Com- 
pany operating  expenses. 

To  be  consistent  it  is  necessary,  then,  to  increase  the  provision 
for  fixed  charges  in  accordance  with  the  amount  which  the  prop- 
erty devoted  to  serving  the  single-fare  area  may  be  in  excess  of 
P.UJ1.1918E. 
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the  Milwaukee  Electric  Railway  &  Light  Company  property. 
In  setting  up  our  statement  of  expenses  as  applicable  to  the  sin- 
gle-fare area,  therefore,  taxes  have  been  further  adjusted  to  pro- 
vide for  the  situation  mentioned.  The  results  may  be  summar- 
ized as  follows: 

THE  MILWAUKEE  ELECTRIC  RAILWAY  &  LIGHT  COMPANY 

(Or  Single-Fare  Area) 
Railwaf  Department  Operating  Expenses  of  1916  on  the  Basis  of  Present 

Day  Expenses. 


Way  and  stractures   

Equipment    

Traffic    

Transportation  

Power    

General  and  undistributed 


Total  above 
Taxes    .' 


Total  operating  expenses  before  depreciation 


Increased 

Increased 

Expenses  with 
Power 

Expenses  as 
Finally 

Expense   Re- 

Adjusted. 

apportioned. 

$214,545.37 

$214,545.37 

260,545.71 

259,545.71 

2,500.00 

2,600.00 

1,925,692.75 

1,925,692.75 

530,706.05 

530,706.05 

497,447.92 

394,199.51 

$3^430,437.80 

$3,327,189.39 

317,711.83 

340,732.04 

$3,748,149.63 

$3,667,921.43 

Having  determined  the  effect  of  applying  present  prices  to 
the  1916  operating  expenses,  the  next  matter  of  importance  is  to 
determine  what  provision  should  be  made  for  depreciation.  This 
involves  several  questions,  among  which  may  be  mentioned:  (1) 
The  extent  of  the  physical  property  against  which  a  reserve  for 
depreciation  should  be  built  up;  (2)  what  elements  of  physical 
property  should  be  considered  depreciable;  (3)  whether  the  de- 
preciation reserve  should  be  provided  to  cover  the  investment  in 
depreciable  property  or  the  cost  of  reproduction  of  such  property ; 
and  (4)  what  method  should  be  followed  in  computing  the  charge 
to  operating  expenses  on  account  of  depreciation. 

[22]  The  physical  property  devoted  to  the  use  of  the  railwav 
business  in  the  single-fare  area  is  not  identical  with  the  physical 
property  within  the  single-fare  area.  The  value  of  the  property 
of  the  Milwaukee  Electric  Railway  &  Light  Company  and  Mil- 
waukee Light,  Heat,  &  Traction  Company  actually  located  with- 
in the  single-fare  area  is,  however,  only  slightly  different  from 
the  value  of  the  property  of  the  two  companies  devoted  to  serv- 
ing the  single-fare  area.     The  city  in  its  brief  has  called  atten- 
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tion  to  the  fact  that  certain  property  located  in  the  single-fare 
area  is  devoted  to  service  of  the  suburban  and  interiu-ban  areas, 
but  it  did  not  take  into  account  the  equally  important  fact  that 
a  considerable  amount  of  property  outside  of  the  single-fare  area 
is  useful  in  furnishing  sei*vice  in  that  area.  Both  of  these  con* 
ditions  should  be  considered,  and  in  order  to  ascertain  the  amount 
of  physical  property  to  which  the  operating  expense  charge  for 
de;^reciation  should  be  related  for  the  single-fare  area,  the  cost 
of  reproduction  of  the  properties  as  of  January  1, 1914,  has  been 
apportioned  among  single  fare,  suburban,  and  interurban  zones 
on  the  basis  of  1916  conditions.  A  final  summary  of  this  appor- 
tionment follows : 


Total  Cogt 
of  Repro- 
duction Rail- 
way Dept. 
Jan.  1,  1914. 

(Single  Fare 
Area. 

SuburlMM 
Area. 

Inteturban 
Area. 

T.  M.  E.  R.  &L.  Co.  .. 
M.  L.H.  4T.  Co 

$15,489,246 
8,282,708 

$14,328,652 
2,209,469 

$470,871 
952,250 

$689,723 
6,120.989 

Total    

$23,771,954 
1,327,402 

$16,538,121 
1,122,849 

$1,423,121 

106,989 

$5,810,712 
97,564 

Additions  from  Jan.  1, 
1914,  to  Dec.  31, 1916 

Total    as    of    Dec.    31, 
1916   

^26,099,356 

$17,660,970 

$1,530,110 

$5,908,276 

[23]  It  will  be  noted  that  the  total  property  devoted  to  the 
railway  service  in  the  single-fare  area,  which  is  not  identical 
with  property  located  within  the  single-fare  area,  has  a  cost  of 
reproduction  of  $17,660,970,  exclusive  of  materials  and  supplies. 
This,  we  believe  to  be  the  cost  of  reproduction  of  the  property 
for  which  the  depreciation  reserve  should  be  provided  from  the 
revenues  of  the  single-fare  area. 

This  should  not  be  taken  to  mean  that  the  depreciation  reserve 
must  cover  the  entire  amount  of  this  property,  as  this  amount 
includes  land  and  the  estimated  scrap  value  of  the  property, 
whidi  are  not  depreciable.  In  addition,  it  includes  the  entire 
overhead  which,  in  our  opinion,  is  not  all  depreciable.  Certain 
of  the  overhead  expenses  would  have  to  be  incurred  in  the  recon- 
struction of  the  property,  but  there  are  other  expenses  of  an 
overhead  nature  which  are  properly  included  in  an  estimate  of 
cost  to  construot  an  equivalent  property  which  would  not  be 
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incurred  in  replacing  component  parts  of  an  existing  property. 
At  least  a  portion  of  the  overhead  provision  for  organization  and 
related  expenses  and  a  portion  of  the  provision  for  engineering 
and  superintendence  can,  in  our  opinion,  be  treated  as  nondepre- 
ciable, and  has  been  so  treated  in  arriving  at  the  provision  for 
depreciation  in  connection  with  this  case. 

[24]  As  we  understand  it,  a  reserve  set  up  to  provide  for  the 
renewal  of  property  should  provide  amounts  sufficient  to  protect 
the  utility  against  loss  when  property  is  retired  from  service. 
This  is  equivalent  to  saying  that  the  amount  of  the  reserve  to  be 
provided  should  be  equal  to  tiie  cost  of  the  property  which  will 
have  to  be  replaced,  and  not  the  amount  of  an  estimated  cost  of 
reproduction  of  that  property.  In  a  great  many  cases  it  is  true 
that  an  estimate  of  the  cost  must  be  made  in  order  to  determine 
the  proper  credit  to  the  property  account  when  a  given  unit  or 
group  of  units  is  retired  from  service.  This,  however,  is  because 
of  defects  or  practical  difficulties  in  accounting  methods,  rather 
than  because  such  procedure  embodies  the  correct  principle.  It 
has  been  true  in  the  great  majority  of  the  cases  before  the  Com- 
mission that  the  evidence  as  to  the  investment  in  the  property 
j:  gainst  which  a  depreciation  reserve  should  be  provided  has  not 
been  such  as  to  enable  the  Commission  to  definitely  relate  the 
provision  for  depreciation  to  the  actual  cost  of  depreciable  prop- 
erty, but  this  does  not  alter  the  principle  to  be  applied. 

[25]  This  brings  us  to  our  fourth  consideration,  which  re- 
lates to  the  method  to  be  employed  in  building  up  the  reserve. 
Eeference  has  already  been  made  to  this  in  the  discussion  of  the 
principles  of  valuation  involved  in  this  case,  and  the  conclusion 
has  been  expressed  that,  with  a  proper  basis  of  valuation,  the 
reserve  provision  should  be  calculated  on  a  sinking-fund  basis, 
and  that  in  this  case  somewhere  from  a  3  per  cent  to  4  per  cent 
sinking-fund  basis  would  be  proper. 

Some  further  discussion  of  this  question  of  depreciation  is  per- 
haps in  order.  In  the  audit  report  a  number  of  adjustments  were 
made  on  account  of  the  charge  to  operating  expenses  of  losses 
due  to  foreshortened  life  on  property  retired  from  service  before 
its  full  estimated  life  had  been  completed.  If  the  provision  for 
depreciation  were  based  upon  lives  which  assumed  that  each 
unit  of  property  would  live  out  its  full  normal  life,  and  not  be 
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subject  to  any  of  the  elements  which  cause  foreshortened  life, 
fiuch  as  obsolescence,  inadequacy,  casualty,  and  municipal  re- 
quirement, the  charging  to  the  depreciation  reserve  of  losses  due 
to  foreshortened  life  against  which  opportunity  had  not  been 
given  for  the  building  up  of  a  reserve  would  mean  that  the 
chai'ges  and  credits  to  the  reserve  had  been  made  with  two  entire- 
ly different  principles  in  mind,  and  that  in  the  long  run  the 
reserve  provision  would  be  inadequate.  It  seems  to  be  the  posi- 
tion of  the  company  in  this  case  that  the  reserve  provision  which 
it  has  made  has  been  sufficient  only  to  cover  the  Ibsses  occasioned 
upon  the  retirement  of  property  which  has  lived  its  full  normal 
life,  and  not  been  subject  to  any  of  the  contingencies  resulting 
in  foreshortened  life.  Whatever  the  expectation  of  the  company 
may  have  been  in  this  regard,  an  assumption  that  the  provision 
for  depi-eciation  has  been  designed  to  cover  only  losses  occasioned 
upon  the  retirement  of  property  which  has  been  in  service  for 
its  full  normal  expected  life  does  not  coincide  with  the  facts.  It 
appears  to  us  that  the  company's  provision  for  depreciation,  at 
least  during  the  year  1916,  was  more  than  adequate  to  take 
<;are  of  depreciation  requirements  of  the  railway  department  in 
the  single-fare  area.  The  amount  to  be  allowed  as  a  charge  to 
operating  expenses  in  this  case  will  be  less  than  the  company's 
1916  provision  as  related  to  the  property  against  which  such 
provision  is  made,  although,  if  the  sinking-fund  principle  is  con- 
sistently applied  and  the  reserve  credited  with  interest  earnings, 
the  total  provision  for  depreciation  will  not  differ  as  gi'eatly  from 
the  company's  provision  as  will  the  amount  which  is  consid- 
ered a  proper  charge  to  operating  expenses.  We  think  there  is 
DO  question,  as  has  already  been  mentioned  in  connection  with 
the  valuation  of  this  property,  that  the  lives  assigned  by  the 
Commission's  engineering  department  take  full  recognition  of 
the  elements  of  obsolescence,  inadequacy,  casualty,  and  municipal 
requirement ;  and  to  permit  the  accumulation  of  a  reserve  based 
on  those  lives,  and  not  require  all  losses  due  to  the  retirement  of 
property,  to  be  charged  against  the  reserve,  would  be  unfair  to 
the  public  using  the  service. 

[26]  There  is  another  element  to  be  considered  in  connection 
with  the  question  of  the  depreciation  requirement,  which  it  is 
practically  impossible  to  measure.    This  relates  to  the  extent  to 
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Avhicli  provision  for  depreciation,  especially  on  such  items  of 
property  as  roadway  and  track  and  transmission  and  distribu- 
tion systems,  based  upon  estimated  lives,  duplicates  the  charges 
to  current  maintenance.  It  is  quite  conceivable  that  the  renewal 
of  such  classes  of  property  could,  at  least  in  large  part,  be  taken 
care  of  by  charges  to  maintenance  expenses,  so  that  the  provision 
of  a  reserve  based  upon  the  lives  which  property  might  actually 
be  expected  to  last  in  service  would  result  in  a  duplication  of 
charges.  Just  what  the  effect  of  this  condition  would  be  upon 
the  requirements  of  the  Milwaukee  El^tric  Railway  &  Light 
railway  department  is  one  of  the  things  which  it  is  impracticable 
to  measure  with  any  exactitude,  but  it  is  an  element  which  must 
be  given  consideration  in  judging  of  the  faimees  of  a  rate  for 
service  based  upon  the  assumption  that  a  provision  for  deprecia- 
tion is  to  be  made  in  accordance  with  the  estimated  lives  of  the 
property. 

[27]  In  connection  with  the  consideration  of  this  condition, 
however,  it  is  only  fair  to  bear  in  mind  that  the  application  of 
increased  prices  to  materials  probably  falls  somewhat  short  of 
representing  the  full  increase  in  the  cost  of  materials,  and  that 
whatever  decrease  might  be  made  in  the  provision  for  deprecia- 
tion is  probably  offset  by  the  situation  as  regards  materials.  If 
a  3  per  cent  sinking-fund  basis  were  used  for  establishing  the 
charge  to  operating  expenses  for  depreciation,  the  charge  would 
amount  to  $527,137  per  year  for  property,  exclusive  of  land  used 
in  serving  the  sin^e-fare  area.  On  a  4  per  cent  sinking-fund 
basisj  the  amount  of  the  charge  to  operating  expenses  would  be 
$472,088.  We  are  satisfied  that  an  adequate  charge  to  operat- 
ing expenses  will  not  require  more  than  3  per  cent  of  the  value 
of  the  property,  exclusive  of  land.  This  would  amount  to  $498,- 
236  per  year,  based  upon  1916  conditions  as  to  property.  From 
this  there  should  be  a  deduction  on  account  of  depreciation 
charged  to  operating  expenses  through  special  accounts.  It 
woiJd  be  impossible  without  a  much  more  extended  investi- 
gation than  the  requirements  of  the  case  warrant  to  determine 
the  depreciation  charged  to  the  Milwaukee  Electric  Railway  & 
Light  Company  railway  operating  expenses  through  special  ac- 
counts. However,  it  does  not  seem  to  be  unreasonable  to  assume 
that  the  credit  to  railway  department  depreciation  reserve  which 
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was  68  per  cent  of  the  total  represented  approximately  the 
amount  of  depreciation  charged  to  railway  operating  expenses 
through  special  accounts.  This  amount  has  been  split  between 
the  Milwaukee  Electric  Railway  &  Light  Company  and  Mil- 
waukee Light,  Heat,  &  Traction  Company  railway  in  accordance 
with  the  basis  used  for  dividing  certain  general  and  undistrib- 
uted expenses,  whidi  assigns  80.58  per  cent  to  the  Milwaukee 
Electric  Railway  &  Light  Company.  We  would  conclude  from 
this  that  $27,132  represents  the  charge  to  the  Milwaukee  Elec- 
tric Railway  &  Light  Company  railway  operating  expenses 
through  special  accounts  for  depreciation,  which  would  leave  a 
total  of  $471,104  as  the  charge  to  operating  expenses  for  the  gen- 
eral railway  depreciation  reserve  provision  in  the  single-fare 
area-  The  total  provision,  of  course,  would  be  increased  by 
interest  earnings  credited  to  the  reserve.  In  the  determination 
of  this  amount,  $471,104,  no  attempt  has  been  made  to  measure 
the  extent  to  which  provision  for  depreciation  may  duplicate 
maintenance  charges  on  classes  of  property  such  as  roadway  and 
track  and  transmission  and  distribution  systems.  Neither  is  it 
effected  by  consideration  of  the  difference  between  the  cost  of 
reproduction  of  the  depreciable  property  as  determined  by  the 
valuation  as  of  January  1,  1914,  and  the  theoretically  correct 
base  for  the  provision  for  depreciation,  which  is  the  actual  cost 
of  the  property,  whose  loss  upon  retirement  from  service  is  to 
be  anticipated  by  the  provision  of  a  reserve.  These  are  elements 
which  are  rather  to  be  given  consideration  in  judging  of  the 
fairness  of  the  rate  fixed,  without  attempting  their  quantitative 
determination,  which  semes  impracticable. 

As  already  shown,  the  application  of  present  day  prices  to  the 
1916  operating  expenses,  after  excluding  from  operating  ex- 
penses certain  adjustments  set  forth  in  the  audit  report  and  other 
items  which  have  been  discussed,  would  have  made  the  operat- 
ing expenses  for  that  year  $3,667,921.43.  If  we  add  to  this  the 
amount  which  om*  computation  indicates  should  be  the  charge 
to  operating  expenses  on  account  of  depreciation,  we  find  the 
total  operating  expenses  to  be  $4,139,025.43.  With  expenses  of 
$4,139,025.43,  which  would  have  had  to  be  met  before  interest 
in  1916  if  present  prices  had  been  in  effect,  it  is  apparent  that 
the  operating  revenues  for  the  year  1916  of  the  Milwaukee  Elec- 
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trie  Kaihvay  &  Light  Company's  railway  department,  amounting 
to  $4,612,397.15,  would  not  have  been  suflSeient  to  provide  a  fair 
return  upon  the  property. 

[28]  For  the  purposes  of  our  analysis,  nonoperating  revenues 
of  the  railway  department,  which  amounted  in  1916  to  $19,- 
066.90  per  books,  have  been  excluded,  as  the  nonoperating  prop- 
erty of  the  company  has  been  excluded  from  the  property  to 
whidi  earnings  from  the  railway  business  are  related. 

If  we  assume  that  a  5-cent  fare,  instead  of  the  pres«:it  combi- 
nation of  cash  and  ticket  fares,  had  been  in  effect  for  the  year 
1916,  and  that  the  riding  habit  had  been  the  same  as  it  actually 
was  during  1916,  operating  revenues  would  have  been  as  fol- 
lows : 

Passenger  rcTenues    $5,376,696.88 

Other  operating  revenues  42,319.03 

Total   operating   revenues    $5,419,015.91 

With  operating  expenses,  including  provision  for  depreciation 
of  $4,139,025.43,  the  amount  available  for  return  on  the  prop- 
erty would  have  been  $1,279,990.48.  In  determining  what  con- 
ditions would  have  been  for  the  year  1916,  however,  based  upon 
conditions  now  prevailing  and  operations  of  the  extent  conducted 
during  1916,  consideration  should  be  given  to  changes  in  the 
use  of  the  service  if  such  changes  appear  material.  We  are  not 
able  to  determine  just  what  the  use  of  the  service  will  be  in  1918 
by  ecMnparison  with  its  use  in  1916.  However,  the  facts  seem 
to  indicate  clearly  that  the  increased  use  of  the  service  to  be  con- 
sidered in  the  adjustment  of  the  1916  figures  would  have 
amounted  to  a  net  increase  of  from  $50,000  to  $100,000.  This 
would  indicate  that  the  revenue  to  be  considered  would  be  be- 
tween $5,469,015.91  and  $6,519,015.91.  The  total  amount 
available  for  return,  according  to  the  results  above  set  forth, 
would  be  between  $1,329,990.48  and  $1,379,990.48. 

Objection  may  be  raised  to  this  estimate  of  the  amount  avail- 
able for  return,  because  of  the  anticipated  effect  which  a  uniform 
5  cent  cash  fare  would  have  upon  the  riding  habit  and  the  in- 
crease in  revenues.  There  is  a  possibility  that  competition  with 
other  forms  of  transportation  would  be  more  pronounced  if  a 
flat  5  cent  cash  fare  were  put  in  effect.  There  is  also  a  possi- 
bility that  the  use  of  the  service  might  be  curtailed  to  some 
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extent  by  the  very  fact  of  the  increase  in  fare,  without  regard  to 
the  competition  of  other  methods  of  motor  transportation.  There 
is  nothing  before  us,  however^  which  would  enable  us  to  estimate 
even  approximately  what  the  effect  of  such  changes  in  the  use 
of  the  service  would  amount  to.  The  only  way  that  w^  can  see 
to  determine  the  effect  of  these  elements  would  be  by  actual 
experience. 

For  the  purpose  of  approximating  the  return  which  the  com- 
pany would  have  under  the  conditions  outlined  above  on  the  fair 
value  of  its  property  devoted  to  railway  service  in  the  single-fare 
area,  we  may  relate  the  amount  available  to  the  cost  of  reproduc- 
tion as  of  December  SI,  1916,  of  the  property  in  question.  Any 
deviation  of  the  reproduction  cost  of  this  property  from  the  fair 
value  as  herein  fixed  will  not  be  sufficiently  material  to  invalidate 
the  relationship  established.  The  cost  of  reproduction  of  the 
property  devoted  to  railway  service  is  as  stated  below : 

T.  M.  E.  R.  &  L.  Co.  property  as  of  January  1,  1914,  assignable 
to  the  service  of  the  single-fare  area  on  the  basis  of  1916 

conditions  amounted  to   $14,328,652 

The  corresponding  amount  of  M.  L.  H.  &  T.  Co.  property  was  . .  2,209,469 
Additions  for  the  two  companies  for  1914-1915-1916  assignable 

to  the  area  in  question  were 1,122,840 

Total    $17,660,970 

To  this  total  should  be  added  the  cost  of  materials  and  sup- 
plies. The  amount  of  materials  and  supplies  of  the  Milwaukee 
Electric  Railway  &  Light  Company  railway  department  as  of 
January  1,  1914,  included  in  the  engineers'  appraisal,  was  $418,- 
036.  For  some  time  past  the  material  and  supply  situation  of 
the  companies  has  been  abnormal,  due  in  part  to  increased  prices 
and  in  part  to  unusually  heavy  purchases  in  anticipation  of  fur- 
ther increases  in  prices  and  of  difficulty  in  secxiring  shipments. 
Just  what  the  proper  allowance  for  materials  and  supplies  should 
be  is  rather  hard  to  say,  but  if  the  rate  of  fare  as  fixed  in  this 
case  produces  a  fair  and  reasonable  return  upon  the  cost  of  repro- 
duction of  the  property  devoted  to  the  railway  use  in  the  single- 
fare  area,  which  is  very  close  to  the  fair  value  herein  determined, 
and  in  addition  provides  a  return  upon  from  $500,000  to 
$700,000  for  materials  and  supplies,  the  rate  which  would  pro- 
duce such  return  could  not  be  held  to  be  very  far  from  the  cor- 
rect rate. 
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The  cost  of  reproduction  of  property  devoted  to  the  use  of 
♦he  single-fare  area  as  of  December  31,  191G,  including  ma- 
ferials  and  supplies,  is,  then,  somewhere  between  $18,100,970 
and  $18,360,970,  and  the  amounts  available  for  return,  between 
$1,:]29,990.48  and  $1,379,990.48,  The  rate  of  return  available 
under  the  conditions  set  out  above  would  be  somewhere  from  7.24 
per  cent  to  7.6  per  cent. 

Aside  from  a  consideration  of  the  application  of  present  price 
levels  to  1916  conditions,  it  will  be  interesting  to  note  certain 
other  facts  in  connection  with  the  situation.  The  following  is  a 
summary  of  revenues  and  expenses  of  the  IVIilwaukee  Electric 
Kailway  &;  Light  Company's  railway  department  for  the  years 
191G  and  1917  taken  from  the  company's  calendar  year  reports. 
Unadjusted  figures  are  here  used  for  the  year  1916,  not  with  any 
idea  of  accepting  the  unadjusted  figures,  but  because  they  proba- 
bly offer  for  this  purpose  a  better  comparison  with  the  figures  for 
the  year  1917: 


1016.         1         1917. 

Operating  Revenues 

$4,612.397.15 '    $4,953  356  50 

Operating  Expenses: 

Way  and  structures 

$209,984.74        $230,748.77 

Equipment 

200,595.61          285,601.72 

1,704,278.93       2,095,297.95 

139,251.24'         131,235.19 

328,540.50 1        288,883.72 

$2,582,651.02!   $8,031,767.35 

Traffic-power  transportation   

General    

Undistributed    

Total  before  fixed  charges 

During  1917  the  company  cut  its  provision  for  injuries  and 
damages  approximately  $43,000.  If  this  reduction  in  the  pro- 
vision had  not  been  made,  the  total  expenses  before  fixed  charges 
would  have  been  greater  than  the  1917  expenses  reported  by  at 
least  $43,000,  and,  if  the  provision  had  been  made  on  the  same 
basis  as  for  1916,  by  a  somewhat  larger  figure.  If  we  assume 
that  the  amounts  which  should  have  been  charged  to  operating 
expenses  for  depreciation  were  respectively  $471,104  and  $505,- 
433,  the  result  obtained  by  using  this  amount  will  be  substan- 
tially accurate.  The  results  for  the  two  years,  with  the  provision 
for  injuries  and  damages  made  substantially  equal  for  the  year 
1917  to  what  it  was  for  1916,  and  a  charge  to  operating  expenses 
for  depreciation  substantially  as  it  should  be  made,  may  be  re- 
stated as  follows: 
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1916. 

1917. 

Operating  Hevenues : 

Elxpenses  before  fixed  charges 

$4,612,397.15 

2.582,651.02 

289,737.78 

1.000.00 

$4,953,356.50 
3,074,767.35 

Taxes    7, 

346,959.49 

Contingencies    

Total  before  depreciation 

$2,873,388.80, 
471,104.00 

$3,344,492.80 

$1,267,904,351 

$3,421,726.84 

Depreciation    

505,433.00 

Total  operating  expenses  . . .- 

$3,927,150.84 

Net  operating  revenue  

$1,026,196.66 

When  track  rental  of  $99,505.08  is  excluded  from  operating 
expenses,  and  the  adjustments  to  railway  department  operating 
expenses  as  contained  in  the  audit  report  are  also  excluded,  it 
will  be  seen  that  the  return  for  railway  operations  in  the  single- 
fare  area  for  the  year  1916  was  a  full,  fair  return  upon  the  value 
of  the  property  devoted  to  that  service.  It  somewhat  exceeded 
7i  per  cent.  This  was  in  the  calendar  year  subsequent  to  the 
filing  of  the  application  in  this  case.  During  the  year  1917  the 
results  from  operation  were  not  as  favorable,  although,  if  it  is 
fair  to  assume  that  an  audit  covering  the  year  1917  would  have 
resulted  in  adjustments  somewhat  as  contained  in  the  audit  re- 
port for  1916,  the  rate  of  return  which  was  earned  on  the  prop- 
erty for  the  year  1917  was  not,  simply  considering  the  results 
lor  the  year,  so  low  as  to  indicate  the  presence  of  the  emergency 
condition  which  was  actually  developing.  The  rate  of  return 
was  about  6^  per  cent  for  the  single-fare  area.  The  condition  of 
the  company,  however,  should  be  considered  in  the  light  of 
changes  which  took  place  during  the  year  1917  and  whidi  have  re- 
sulted in  conditions  now  existing. 

The  fact  was  that  the  increased  revenues  during  1916,  result- 
ing in  the  very  favorable  showing  for  that  year,  continued  during 
1917  and  for  the  first  half  of  that  year,  seem  to  have  fully  offset 
the  increased  costs  of  operation.  A  great  part  of  the  increase  in 
expenses  occurred  during  the  latter  part  of  the  year  1917.  This 
refers  not  only  to  material  prices,  but  relates  to  some  increases 
in  wages  and  large  increases  in  cost  of  coal,  and,  consequently, 
this  increase  is  only  partially  reflected  in  the  operating  statement 
for  the  year.  Other  large  increases  have  taken  place  since  the 
close  of  1917,  a  large  amount  of  which  are  not  reflected  in  any 
report  so  far  rendered  by  the  company.  The  increased  wages  for 
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(onductors  and  motormeii,  effective  May  1st  of  this  year,  will 
for  the  sini;le-fare  area  alone  exceed  $400,000.  Still  further 
increases  which  have  been  taken  into  consideration  appear  to  be- 
inevitable  in  the  li;i»ht  of  the  conditions  now  existing. 

The*  following  statement  compares  the  revenues  and  expenses 
for  the  first  three  months  of  11)17  and  for  the  corre.spunding 
period  of  1018: 


3  mo.— 1917. 

3  mo.— 1918. 

Operatiiiir  Revi*niu*s 

.$1,238,181.93 

$1,255,053.66 

Operatinjf  Kxpenses: 

Wav  and.  structuros •.. 

$44,574.52 
62,825.32 
494,071.79 
154,338.26 
100,4.35.15 

$105,497.97 

Kauipnipnt     

09,700.48 

General     

590,448.38 
34,506.14 

Undistributed   

94,924.33- 

Total  before  fixed  charges  

$756,245.04 
86,672.73 

$025,077.30 

Taxes   ( reserve  cred.it  \    

87,853.75 

Total  before  depreciation  

$842,917.77 
$395,264.16 

$1,012,931.05 

Available  for  depreciation  and  return 

!f;242.122.61 

It  is  true  that  the  first  three  months  of  1918  were  in  some 
respects  decidedly  abnormal,  due  to  weather  conditions^  and  that 
expenses  for  those  three  months  were  at  a  rate  higher  than  would 
have  prevailed  for  the  year  if  all  conditions  had  remained  the- 
same  except  weather  conditions.  Since  the  end  of  March,  1918, 
however,  the  company  has  made  very  ccmsiderable  wage  in- 
ci^eases,  and  will  undoubtedly  have  to  meet  other  increases  in 
expenses  which  will  more  than  offset  the  effect  upon  operating 
expenses  of  unusual  weather  conditions  during  January  and 
February.  It  must  be  clear,  then,  that  conditions  prevailing  at 
])rosent  indicate  the  necessity  for  increased  revenue  of  the  rail- 
way department,  and  this  increase,  according  to  the  best  check 
which  we  have  been  able  to  make,  requires  substantially  a  5-cont 
fare  in  the  single-fare  area.  If  it  were  possible  to  foretell  just 
what  conditions  will  prevail  during  the  next  year,  the  need  of 
increased  revenue  could,  of  course,  be  more  accurately  and  defi- 
nitely determined.  As  matters  stand,  however,  there  appears  to 
l)e  no  question  that  the  increase  indicated  is  necessitated  In-  the 
extraordinary  conditions  now  existing.  The  Commission  has  in 
mind  retaining  jurisdiction  of  this  case  in  order  that  any  devia- 
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tion  from  expected  conditions  may  be  corrected  if  it  shall  appear 
necessary. 

Svhurhan  Area, 

While  it  would  appear  from  an  apportionment  of  expenses  of 
the  Milwaukee  Light,  Heat,  &  Traction  Company  as  between  its 
intemrban  area  (inclusive  of  Racine)  and  its  suburban  area, 
and  from  an  apportionment  of  the  property  between  similar 
areas,  that  the  suburban  business  considered  by  itself  was  not  li 
profitable  business  in  1916  and  presumably  is  not  profitable  on 
the  basis  of  present  increased  prices,  there  are  many  factors  to 
be  considered  in  connection  with  the  suburban  situation  whieli 
have  not  been  fully  presented  before  the  Commission  in  a  way 
which  we  feel  would  justify  increasing  the  zone  rates  in  the  pres- 
ent case.  The  fact  that  by  far  the  greater  part  of  the  suburban 
traffic  is  merely  an  extension  beyond  the  single-fare  area  of  city 
traffic,  and  that  in  the  aggregate  this  suburban  and  city  business 
may  not  be  unprofitable,  and  the  fact  that  for  traffic  which  i>' 
confined  to  the  suburban  area  the  present  rate  does  not  appear 
'.o  be  insufficient,  lead  us  to  conclude  that  nothing  should  be 
done  in  this  case  to  change  the  rates  in  the  suburban  zones.  Cer- 
tainly the  company  has  not  presented  evidence  comdncing  us 
that  these  rates  should  be  changed,  especially  as  an  increase  in 
the  rate  for  service  in  the  single-fare  area  will  constitute  an 
increase  for  most  of  the  suburban  patrons. 

On  behalf  of  the  outlying  municipalities,  testimony  was  pre- 
sented which,  if  the  methods  employed  are  to  be  accepted,  indi- 
cates that  the  business  in  the  suburban  areas  is  profitable.  While 
there  is  undoubtedly  some  merit  in  the  method  of  dividing  ex- 
penses which  was  presented  by  the  witness  for  the  outlying  mu- 
nicipalities, we  do  not  believe  that  it  can  be  accepted  in  its 
entiretj^  not  to  such  a  degree  as  would  indicate  the  desirability 
of  extending  the  single-fare  area  to  include  the  suburbs.  The 
^ritncss  for  the  suburbs  objected  to  the  method  of  apportioning 
railway  expenses  as  used  in  the  Milwaukee  Fare  Case,  10  Wis. 
li.  C.  1.  In  brief,  his  objection  relates  to  the  use  of  the  unit 
basis  of  apportioning  costs,  whether  such  unit  be  the  ear  hour, 
car  mile,  mile  of  single  track,  revenue  passenger,  or  other  unit. 
He  characterizes  this  method  as  a  "unit  and  unit  alike  basis," 
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which  he  contends  is  fallacious  because  units  of  performance  are 
unlike  in  their  effect  upon  costs.  As  particularly  illustrative  of 
his  argument,  he  testifies  that  cars  operating  for  short  hours  will 
in  the  aggregate  cost  as  much  per  car  in  fixed  expenses  as  cars 
operated  for  long-hour  periods,  and  that,  therefore,  the  cost  per 
car  hour  must  be  greater  for  the  short-hour  car  than  for  the  long- 
hour  car.  His  fundamental  assumption  appears  to  be  contained 
in  the  following  quotation  from  respondent's  exhibit  4,  page  3: 

"The  Car  m  the  Unit  of  the  System. — ^In  general  the  physical  unit  that 
renders  direct  service  to  th^  public  is  the  car,  and  it  is  the  car  that  must 
earn  the  revenue.  It  may  be  said,  therefore,  that  the  fundamental  unit  that 
makes  up  a  st];eet  railway  system  is  the  car.  As  a  means  to  the  operation 
of  ears  it  is  necessary,  of  course,  to  have  and  maintain  housing,  track,  and 
shop  facilities;  to  maintain  and  operate  power  plant  and  distribution  sys- 
tem, etc.,  and  also  to  maintain  an  organization. 

"Tlie  number  of  cars  required  to  serve  the  maximum  regularly  occurring 
peak  in  reality  fixes  the  amount  of  other  equipment,  tracks,  etc.,  necessary 
to  their  operation.  In  other  words,  the  number  of  cars  'when  and  as'  oper- 
{tted  to  serve  a  community  fixes  the  extent  of  physical  system  and  hence  the 
extent  of  fixed  costs.  Fixed  costs,  therefore,  may  be  said  to  follow  the 
number  of  cars  for  the  system." 

His  apportionment  of  all  operating  expenses,  including  depre- 
ciation, taxes,  and  contingencies  as  between  fixed  and  variable 
expenses,  indicates  that  about  27  per  cent  are  fixed  expenses  and 
73  per  cent  variable.  It  appears  to  us  that  the  use  which  is  made 
of  this  apportionment  is  open  to  question.  For  example,  for 
maintenance  of  way  expenses  more  than  50  per  cent  are  fixed, 
and  these  have  been  related  to  the  number  of  cars  in  service. 
This  unit  cost  per  car  has  been  divided  then  by  the  number  of 
hours  the  different  cars  are  in  service,  resulting  in  a  lower  unit 
cost  per  car  hour  for  long-hour  than  for  short-hour  cars.  With 
the  assumption  that  the  cars  serving  the  suburban  area  are  princi- 
pally long-hour  cars,  the  amount  apportionable  to  suburban  serv- 
ice on  a  car-hour  basis  would  be  less  than  if  a  larger  part  had 
been  short-hour  cars.  Variable  expenses  have  been  apportioned 
j^ro  rata  on  a  car-hour  basis.  This  method  of  apportionment 
was  criticized  in  a  report  by  the  Commission's  engineer  in  con- 
nection with  the  Milwaukee  Fare  Case,  10  Wis.  R.  C.  199. 
Maintenance  of  way  expenses  vary  partly  with  the  amount  and 
character  of  traific  over  the  rails  and  partly  with  conditions  inde- 
pendent of  traflic,  such  as  weather  and  the  character  of  the  struc- 
tures. In  the  testimony  offered  on  behalf  of  the  suburbs  in  this 
case,  expenses  varying  with  the  traffic  have  been  related  to  car 
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hours.  It  has  repeatedly  been  shown  that  the  car  hour  is  not  a 
proper  unit  for  maintenance  of  way  expenses ;  one  ear  hour  not 
being  equal  to  another  where  maintenance  covers  urban  and  sub- 
urban conditions.  As  far  as  the  variable  costs  are  concerned, 
the  witness's  assumption  appears  to  us  to  be  arbitrary  and  in 
addition  to  be  in  application  of  the  "unit  and  unit  alike"  method 
against  which  he  particularly  protests.  With  respect  to  the  fixed 
portion  of  maintenance  of  way  expenses,  it  is  generally  admitted 
that  these  do  not  relate  to  traffic.  It  therefore  seems  to  us  illog- 
ical to  relate  these  costs  first  to  the  car  and  ultimately  to  the  car 
hour.  The  company's  method  and  the  method  previously  used 
by  the  Commission  recognize  this,  and  seek  to  apportion  these 
costs  "when  and  as  incurred."  Maintenance  costs  of  a  fixed 
nature  are,  therefore,  properly  allocable  according  to  situs,  and 
will  vary  per  unit  in  accordance  with  the  density  of  traffic  over 
the  roadway. 

Somewhat  similar  criticism  may  be  made  with  respect  to  the 
witness's  treatment  of  other  groups  of  expenses.  It  appears  to 
us,  for  instance,  to  be  incorrect  to  assume  that  variable  power 
costs  can  be  equitably  distributed  to  services  on  a  car-hour  basis. 
Consumption  of  electrical  energy  by  cars  in  service  varies  with 
distance  covered,  speed,  weight  of  cars,  and  conditions  with  re- 
spect to  stops.  It  is  incorrect,  therefore,  to  assume  that  each 
car  hour  represents  the  same  use  of  energy  whether  used  in  urban 
or  suburban  service  when  there  are  known  differences. 

The  figures  used  by  the  witness  relative  to  the  number  of  cars 
operated  for  different  numbers  of  hours  per  day  relate  to  only  a 
short  period  of  operation.    It  should  be  stated  that  this  difficulty 
and  certain  others  appear  to  have  been  recognized  by  the  wit- 
ness, and  that  he  was  concerned  rather  with  establishing  the 
principle  which  he  had  in  mind,  than  with  the  accuracy  of  the 
results  which  he  obtained.    The  fact,  however,  that  data  used  by 
him  may  have  been  defective  necessarily  lessens  the  value  of  the 
conclusion.    Moreover,  a  suburban  rush-hour  patron  riding  on  a 
car  in  basic  service,  or  in  joint  tripper  service,  prevents  the  use 
of  that  car  by  a  city  rush-hour  patron  who  must  ride  on  a  short- 
Lour  car  running  in  tripper  service.     In  this  way  suburban 
patrons  are,  to  the  extent  of  their  number,  equally  responsible 

with  city  patrons  ior  the  existence  of  short-hour  tripper  service 
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in  the  city.  It  is  true  that  this  does  not  apply  to  the  suburban 
traffic  if  we  consider  it  only  as  existing  in  the  suburban  area; 
but  suburban  traffic  must  be  considered,  it  seems  to  us,  in  con- 
nection with  city  traffic,  since  it  is  merely  an  extension  of  such 
traffic.  Because  of  this  relation  of  suburban  traffic  to  rush-hour 
service,  inequality  in  the  treatment  of  the  suburban  area  under 
methods  of  apportionment  previously  followed  by  the  Commis- 
sion will  exist  only  if  the  ratio  of  rush-hour  patrons  to  regular 
patrons  is  less  in  suburban  traffic  than  in  city  traffic.  The  facts 
relating  to  rush-hour  service  are  thus  determinable  only  on  the 
basis  of  comprehensive  traffic  checks  which  have  so  far  been 
available  neither  to  the  parties  concerned  nor  to  the  Commission. 
It  is  not  to  be  inferred  that  the  failure  to  accept  the  conclusions 
offered  by  the  witness  represents  a  denial  of  some  merit  in  his 
argument,  particularly  in  the  statement  that  rush-hour  service 
costs  more  than  long-hour  service,  and  is  chiefly  apportionable  to 
*tlie  single-fare  area.  The  merit  which  exists  in  the  case  offere<l 
by  the  suburban  municipalities,  however,  can  be  determined  only 
when  a  much  more  complete  study  of  all  conditions  relating  to 
suburban  traffic  and  to  the  apportionment  of  expenses  has  been 
made  than  is  possible  in  this  case,  and  it  is  our  conclusion  that 
in  this  proceeding  the  suburban  situation  should  be  left  un- 
changed. 

[29]  While  the  zone  system  does  not  in  and  of  itself  do  away 
entirely  with  situations  which  on  a  compaiative  basis  may  seem 
to  show  here  and  there  inequalities  in  the  rates,  especially  where 
the  comparison  is  made  by  the  use  of  a  large  central  area,  this 
Commission  is  still  of  the  opinion  tliat  a  system  of  zones  is  neces- 
sary in  order  to  do  justice  to  the  utility,  on  the  one  hand,  and 
at  the  same  time  bring  about  a  relative  correspondence  between 
the  fare  charged  and  the  actual  cost  of  service  performed.  The 
placing  of  zones  is  a  matter  of  judgment  which  can  be  made 
satisfactorily  only  after  a  study  both  of  social  and  economic  con- 
ditions, and  of  actual  traffic  data,  covering  the  zone  in  question. 
Such  a  study  has  been  twice  made  by  this  Commission,  and  a 
discussion  of  the  question  of  zone  areas  as  the  zones  are  now 
established  will  be  found  in  the  case  of  Dravo  v.  Milwaukee  Elec- 
tric R,  &  Light  Co.  15  Wis.  R.  C.  330.  Representatives  of  some 
of  the  communities  affected  in  the  zone  area  have  strenuously 
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insisted  that  a  modification  of  the  zone  system  should  be  made 
as  applicable  to  the  particular  community  represented.  Gener- 
ally these  applications  are  for  an  extension  of  the  single-fare  area 
at  this  time.  On  the  other  hand,  the  company  has  suggested  that 
the  central  area  is  already  too  large,  and  that  another  zone  should 
be  established  within  this  single-fare  area. 

The  study  of  operating  costs  and  revenues  has  convinced  us 
that  the  establishment  of  another  inner  zone  is  not  warranted. 
On  the  other  hand,  however,  there  is  not  at  present  any  margin 
of  earnings  warranting  the  general  extension  of  the  single-fare 
area.  The  increase  granted  for  the  single-fare  area  will  be  borne 
by  not  only  the  patrons  within  the  single-fare  area,  but  by  a  large 
proportion  of  the  suburban  patrons,  and  we  believe  will  come  as 
near  doing  justice  to  all  concerned  as  can  be  done  at  this  time. 

From  what  is  said  here,  however,  it  is  not  to  be  taken  that  the 
rulings  of  the  Commission  as  to  zone  area  are  not  subject  to 
change  to  meet  changed  conditions  either  of  traffic  or  operating 
costs.  Such  changes  in  rulings,  however,  should  only  be  made 
after  an  intensive  study  of  traffic  and  cost  conditions,  especially 
as  applicable  to  the  community  served.  We  do  not  feel  that  the 
record  before  us  warrants  us  at  this  time  in  attempting  to  make 
modifications.  This  will  not,  however,  preclude  future  action 
upon  investigation  by  the  Commission  either  as  to  central  area 
or  suburban  zones. 

Dotible  Transfers. 

Among  the  matters  involved  in  this  proceeding  is  the  question 
of  double  transfers  where  they  are  necessary  in  order  to  get  con- 
tinuous and  convenient  rides  in  some  portions  of  the  city. 

The  transfers  now  issued  do  not  meet  all  situations,  and  the 
company  will  be  expected  to  forthwith  submit  to  this  Commis- 
sion for  consideration  the  question  of  proposed  further  transfers 
necessary  to  meet  reasonable  public  demands  in  that  respect. 
Jurisdiction  is  retained  in  said  matter. 

8e7*vice, 

In  another  proceeding  the  Conmiission  is  at  this  time  consid- 
ering the  street  car  service  in  the  city  of  ^Jfilwaukee,  which  mat- 
ter is  also  brou^t  in  issue  by  the  pleadings  in  these  proceedings. 
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It  is  the  fundamental  obligation  of  a  public  utility  to  furnish 
adequate  service  to  the  public,  and  the  company  is  required  to 
give  this  matter  immediate  consideration.  The  engineering  staff 
is  now  making  an  investigation  of  certain  service  matters  in  the 
city  of  Milwaukee,  which  will  receive  the  immediate  attention 
and  consideration  of  the  Commission.  In  so  far  as  service  mat- 
ters are  covered  by  the  issues  in  this  proceeding,  the  Commission 
retains  jurisdiction  of  the  same. 

The  Commission  has  attempted  to  arrive  at  the  most  equitable 
and  fair  way  of  treating  the  so-called  blue  and  yellow  tickets 
outstanding  when  this  order  shall  go  into  effect,  which  is  at  mid- 
night on  Saturday,  June  1,  1918.  Difficulty  also  arises  out  of 
the  question  of  redemption  of  the  tickets  purchased  at  the  rate 
of  six  for  25  cents,  or  4J  cents  per  ticket.  It  is  felt  that  much 
annoyance  to  patrons  can  be  avoided  by  allowing  the  use  of 
tickets  already  purchased  for  a  limited  period  of  time.  We  have 
therefore  determined  that  the  tickets  outstanding  at  midnight 
to-day  shall  be  permitted  to  be  used  until  midnight  of  June  9, 
1918* 

It  is  only  where  the  so-called  blue  or  six  for  a  quarter  tickets 
are  in  bunches  of  six  that  the  redemption  can  be  made  without 
an  adjustment  of  fractions.  As  patrons  having  such  tickets  in 
their  possession  will  have  an  opportunity  to  use  said  tickets  until 
midnight  of  June  9,  1918,  it  is  quite  likely  that  a  large  part  of 
the  inconvenience  of  this  adjustment  will  be  avoided.  It  is  neces- 
sary, however,  to  make  provision  for  the  redemption  of  all  of  said 
tickets  outstanding.  As  to  the  six  for  a  quarter  tickets,  we  have 
come  to  the  conclusion  that  substantial  justice  will  be  done  to 
all  ticket  holders  if  redemption  is  made  upon  the  following  basis : 
Where  three  or  less  tickets  are  presented  for  redemption,  they 
will  be  redeemed  by  the  company  for  cash  at  the  rate  of  4  cents 
each.  Where  four  tickets  are  presented,  they  will  be  redeemed 
for  17  cents,  and  where  five  tidtets  are  presented,  redeemed  for 
21  cents.  All  of  these  tickets,  of  course,  in  bunches  of  six  will 
be  redeemed  at  the  rate  of  25  cents. 

The  company  will  be  expected  to  make  arrangements  for  the 
redemption  which  will  meet  public  convenience  in  all  parts  of 
the  city,  and  will  so  maintain  redemption  agencies  until  July  9, 
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1918,  after  which  time  redemptions  will  be  made  at  the  Public 
Service  Building. 

It  does  not  appear  necessary  tlmt  the  ordar  shall  cover  any 
tickets  except  those  that  are  sold  at  the  rate  of  six  for  a  quarter 
or  twenty-five  for  a  dollar,  other  forms  of  tickets  not  being  af- 
fected by  this  order. 

ORDER. 

It  is  ordered  that  the  sale  of  tickets  at  the  rate  of  six  for  a 
qtiarter  and  tickets  at  the  rate  of  twenty-five  for  a  dollar  shall 
cease  at  midnight  June  1,  1918. 

It  is  further  ordered  that  any  of  such  tickets  outstanding  shall 
be  valid  for  transportation  purposes  until  midnight  of  June  9, 
1918,  after  which  time  said  tickets  shall  not  be  valid  for  trans- 
portation purposes. 

It  is  further  ordered  that  the  Milwaukee  Electric  Railway  & 
Light  Company  forthwith  make  adequate  provision  for  the  re- 
demption of  all  such  tickets  outstanding  and  unused  after  mid- 
night of  June  9,  1918;  and  that  said  company  establish  agencies 
throughout  the  city  of  Milwaukee  for  such  redemption  purposes 
which  will  adequately  meet  the  convenience  of  the  public  desiring 
to  redeem  said  tickets  for  cash.  Said  agencies  for  redemption 
purposes  shall  be  maintained  by  said  company  until  July  9, 1918, 
after  which  time  redemption  shall  be  made  by  the  company  at 
the  Public  Service  Building. 

It  is  further  ordered  that  any  of  said  unused  tickets  shall  be 
redeemed  by  the  company  on  the  following  basis:  Tickets  out- 
standing purchased  at  the  rate  of  twenty-five  for  a  dollar  will  be 
redeemed  at  the  rate  of  4  cents  each.  Tickets  sold  at  the  rate 
of  SIX  for  a  quarter  will  be  redeemed  as  follows:  Where  three 
or  less  tickets  are  presented  for  redemption,  they  will  be  redeemed 
by  the  company  for  cash  at  the  rate  of  4  cents  each.  Where  four 
tickets  are  presented,  tliey  will  be  redeemed  for  17  cents,  and 
v,'here  five  tickets  are  presented,  they  will  be  redeemed  for  21 
cents.  When  presented  in  bunches  of  six,  they  will  be  redeemed 
at  the  rate  of  25  cents  for  each  bunch. 

Dated  at  Madison,  Wisconsin,  this  1st  day  of  June,  1918. 

Bailroad  Oommission  of  Wisconsin,  by  Carl  D.  Jackson, 
Henry  R.  Trumbower,  and  John  S.  Allen,  Commissioners. 
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IlililNOIS  PUBIilO  UTIIilTIHS  COMMISSION. 

RE  CITY  OF  PEORIA  AND  RECEIVERS  OF  THE  CENTRAL 
UNION  TELEPHONE  COMPANY. 

£No.  3043.] 

Valuation  —  Land  —  Location  and  tise, 

1.  In  determining  the  fair  present  value  of  land  for  rate  making^ 
it  is  necessary  to  consider  its  location  and  the  use  to  which  it  may 
reasonably  be  applied. 

Valuation  —  Land  not  used  or  useful  —  Future  needs, 

2.  Tlie  value  of  land  purchased  as  a  site  for  a  telephone  exchange 
building  to  take  the  place  of  an  existing  exchange  should  not  be  in- 
cluded in  the  value  of  the  company's  property  for  rate  making,  in  addi- 
tion to  the  value  of  the  existing  exchange,  on  the  theory  tliat  it  is  a 
reasonable  provision  for  future  requirements,  but  should  be  valued 
when  actually  put  into  service  as  if  acquired  at  that  time,  proper  allow- 
ance being  made  as  a  credit  for  the  abandoned  site. 

Valuation  —  Right  of  way  —  Boole  value, 

3.  An  allowance  for  a  right  of  way  in  a  valuation  for  rate  making 
should  not  be  denied  merely  on  the  ground  that  no  item  of  such  expense 
was  found  on  the  books  of  the  company,  and  that  such  expense  as  was 
incurred  was  paid  out  of  the  operating  expenses. 

Valuation  —  OverJheads  —  Percentage, 

4.  A  general  overhead  allowance  of  16  per  cent  in  a  valuation  for 
rate  making  was  held  sufficient  to  cover  contractors*  commissions  and 
architects'  fees. 

Valuation  —  Exchange  equipment  —  Suhstitute  plan, 

5.  In  the  valuation  of  a  telephone  plant  for  rate  making,  existiii^ 
exchange  equipment  should  not  be  disregarded  and  an  estimate  of  tlic 
cost  of  a  new  switchboard  to  take  its  place  made  the  basis  of  value, 
on  the  theory  that  the  existing  equipment  is  obsolete  because  resulting 
from  continued  additions  made  by  piecemeal  construction. 

Apportionmettt  —  Telephone  —  General  equipment, 

6.  A  portion  of  the  investment  in  general  equipment  in  the  divi- 
sional and  general  offices  of  a  telephone  company  should  be  charged  to 
a  local  exchange  in  determining  the  reasonableness  of  the  local  rates. 

Valuation  -*  Paving  not  actually  cut, 

7.  No  allowance  should  be  made,  in  a  rate  valuation,  for  the  cost 
of  paving  not  actually  cut  and  replaced. 

Apportionment  -^  Materials  and  supplies, 

8.  No  portion  of  the  general  supplies  kept  by  a  telephone  company 
in  a  state  should  be  apportioned  to  a  particular  exchange  in  a  proeeed- 
ing  to  determine  the  reasonableness  of  the  local  exchange  rates. 

Valuatdon  —  Worlcing  capital, 

9.  A  reasonable  allowance  sliould  be  made  for  working  capital  of 
P.U.R.1918E. 
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a  telephcme  company  in  a  valuation  for  rate  making,  although  its  bills 
arc  rendered  monthly  and  are  payable  in  advance. 
2>epreciation  —  Physical  and  functional  —  Cotnputation, 

10.  Depreciation  in  all  its  phases  should  be  ascertained  by  identical 
methods. 

Valuation  -*  Additions  and  hetierments, 

11.  The  value  of  additions  and  lictterments  made  between  the  date 
of  the  appraisal  and  the  date  of  valuation  should  be  included  in  a  valua- 
tion for  rate  making,  but  additions  made  subsequent  thereto  and  pro- 
posed additions  should  be  excluded. 

Valuation  —  Going  value  —  JunJc  value. 

12.  The  going-concern  value  of  a  utility  plant,  or  the  value  that  is 
distinct  from  the  "junk'*  value  or  the  actual  value  of  the  physical  prop- 
erty, ahould  be  recognized  as  an  actual  property  right  and  considered 
in  a  valuation  for  rate  making,  although,  during  the  earlier  years  of 
operation,  the  cost  of  additions  and  betterments  was  paid  from  income. 

Met  urn  —  Operating  costs  —  Contmisston  expense  —  Amortization, 

13.  The  amortization  of  reasonable  commission  eicpenses  should  be 
allowed  for  in  the  operating  expenses  of  a  utility  in  a  rate  proceeding, 
where  such  expenditures  have  not  been  recouped  through  excessive  past 
rates. 

Apportionment  —  Telephone  —  Divisional  and  general  office  expense. 

14.  A  portion  of  the  divisional  and  general  office  expense  of  a  tele- 
phone company  should  be  apportioned  to  a  local  exchange  in  a  proceed- 
ing to  determine  tlie  reasonableness  of  the  local  rates. 

Jfepi'eciation  —  Telephone  plant  —  ^iiniml  allowance  for, 

15.  An  annual  allowance  of  $55,000  to  cover  future  and  acornin;)^ 
depreciation,  both  physical  and  functional,  of  a  telephone  plant,  the 
fair  value  of  which  was  found  to  be  $1,100,000,  plus  an  amount  equiva- 
lent to  5^  per  cent  of  the  cost  of  future  additions  and  betterments,  was 
made  in  a  rate  proceeding,  consideration  having  been  given,  in  making 
this  allowance,  to  the  extraordinary  hazards,  such  as  tornadoes  and 
sleet  storms,  to  which  such  property  is  sometimes  subjected. 

Return  —  Operating  expenses  —  Services  rendered  hy  holding  cont' 
pany, 

16.  A  charge  of  4  J  per  cent  of  the  gross  receipts  of  a  subsidiary  tele- 
phone company  for  contract  service  rendered  by  a  holding  company, 
consiiitiDg  of  the  rental  of  receivers,  transmitters,  and  similar  equip- 
ment, is  an  unfair  and  an  unreasonably  high  charge  for  such  service, 
and  cannot  lie  justified,  in  part,  on  the  ground  of  ser\'ice  rendered  by 
its  engineering,  accounting,  and  legal  departments,  in  the  absence  of 
any  contract  defining  the  nature  and  necessity  of  such  service. 

Betum  —  Telephone  company  —  Percetttage. 

17.  A  telephone  company  was  held  not  entitled  to  a  return  of  13.61 
per  cent;  but  a  rate  of  7.36  per  cent  was  held  not  unreasonably  high. 

[April  17,  1918.] 

Appijcatiok  of  the  City  of  Peoria  to  compel  the  Central 
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Union  Telephone  Company,  a  corporation,  to  reduce  its  rates  to 
its  subscribers  in  the  city  of  Peoria,  and  the  application  of  the 
receivers,  Central  Union  Telephone  Company,  for  authority  to 
establish  a  new  schedule  of  rates  in  the  city  of  Peoria,  resulting 
in  certain  increases  and  changes  in  existing  rates.  Application 
for  decrease  denied.  Discontinuance  of  rates  for  four-party  line 
business  telephones  at  Peoria  ordered,  and  measured  service 
rates  for  indivivdual  line  business  telephones  and  two-party  line 
business  telephones  at  specified  rates  ordered. 

Lucey,  Commissioner:  The  Central  Union  Telephone  Com- 
pany maintains  a  telephone  plant  in  the  city  of  Peoria,  Illinois, 
and  conducts  a  general  telephone  business  there — ^maintaining  a 
main  exchange  in  the  business  section  of  the  city  hereinafter 
referred  to  as  the  Pulton  street  exchange,  and  a  branch  exchange 
hereinafter  referred  to  as  the  Bluffs  exchange.  The  Central 
Union  Telephone  Company  is  one  of  the  subsidiary  companies 
of  the  American  Telephone  &  Tel^raph  Company,  the  latter 
company  owning  approximately  98  per  cent  of  the  entire  capital 
stock  of  the  Central  Union  Telephone  Company.  At  the  time 
this  proceeding  was  instituted  an  action  was  pending  in  the  supe- 
rior court  of  Cook  county  in  the  state  of  Illinois,  in  a  case  enti- 
tled William  A.  Eead  et  al.  v.  Central  Union  Telephone  Company 
et  al.,  which  was  an  action  instituted  bv  the  minoritv  stockholders 
against  the  American  Telephone  &  Telegraph  Company  and  the 
Cwitral  Union  Telephone  Company,  and  certain  oUier  defend- 
ants, attacking  the  legality  of  the  stock  ownership  of  the  Central 
Union  Telephone  Company  by  the  American  Telephone  &  Tele- 
graph Company,  and  praying  for  an  accounting  of  all  money 
received  by  the  parent  company  and  for  other  relief  in  matters 
not  pertinent  to  this  case.  As  a  result  of  such  proceeding  the 
superior  court  of  Cook  county,  Judge  William  E.  Dever  presid- 
ing, appointed  three  receivers  for  the  Central  Union  Telephone 
Company,  and  this  case  proceeded  on  the  answers  and  cross  peti- 
tions of  the  receivers  of  said  company. 

On  November  6,  1914,  the  city  of  Peoria  filed  with  this  Com- 
mission its  complaint  against  the  Central  Union  Telephone  Com- 
pany and  its  receivers,  alleging  that  the  rate  schedule  maintained 
l>y  the  Centi'al  Union  Telephone  Company  and  its  receivers,  here- 
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inafter  referred  to  as  respondent,  was  unjust  and  unreasonable, 
and  in  excess  of  said  company's  regular  schedule  of  rates  for 
other  cities  of  like  size  and  population  for  the  same  class  of 
services  under  like  conditions.  The  citv  further  alleged  that  the 
city  of  Peoria  passed  an  ordinance  fixing  the  rates  of  the  respond- 
ent, and  that  the  telephone  company  ignored  the  provisions  of 
said  ordinance,  and  continued  in  effect  its  present  schedule. 

The  telephone  company  answered  by  its  receivers,  and  denied 
that  the  rates  in  the  city  of  Peoria  are  unjust  and  unreasonable, 
and  filed  a  cross  petition  claiming  that  the  rates  then  and  now  in 
force  and  effecTt  in  the  city  of  Peoria  are  inadequate  and  so  low 
that  they  do  not  produce  sufficient  revenue  to  enable  the  receivers 
to  pay  all  their  operating  expenses,  provide  a  depreciation  re- 
serve, and  pay  a  reasonable  return  on  the  investment,  and  made 
application  for  authority  to  discontinue  and  abolish  such  schedule 
of  rates  and  to  put  into  force  and  effect  an  increased  rate  sched- 
ule, increasing  the  individual  flat-rate  business  telephone  from 
$60  per  annum  to  $72  per  anniim,  and  increasing  the  two-party 
f!at  rate  business  telephone  from  $42  to  $60  per  year,  and  making 
other  increases  in  said  rate  not  necessary  now  to  consider. 

The  city  of  Peoria  filed  an  answer  to  the  cross  petition,  deny- 
ing each  and  every  allegation  in  such  petition ;  and  on  said  peti- 
tion, cross  petition,  and  answers,  this  cause  proceeded  to  hearing. 

The  initial  hearing  in  this  matter  was  held  before  the  Com- 
mission, at  Springfield,  January  19,  1915,  and  subsequent  hear- 
ings were  held  from  time  to  time  at  Springfield  and  Chicago 
during  1915,  1916,  and  1917.  The  record  contains  6,183  pages. 
Forty-eight  witnesses  were  examined  and  two  hundred  and  forty- 
three  exhibits  were  filed.  The  appearances  were  as  follows :  For 
the  complainant,  Richard  H.  Radley,  corporation  counsel  of  the 
city  of  Peoria,  Garrison  Babcock,  consulting  engineer;  for  the 
respondent,  Ben  B.  Boynton,  John  H.  Eoemer,  and  H.  H.  Mar- 
tin, general  counsel  for  the  receivers:  for  the  Central  Union 
Telephone  Company,  Edgar  B.  Tolman,  Edwin  S.  Mack ;  for  the 
intervening  stockholders,  Cassoday,  Butler,  Lamb,  &  Foster,  by 
Stephen  A.  Foster  and  Cornelius  Lynde. 

Much  testimony  was  introduced  bearing  on  the  inventories  and 
appraisals  of  the  respondent's  property  in  the  city  of  Peoria,  the 
operating  expenses  chargeable  to  the  Peoria  exchange,  the  so- 
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called  4^  per  cent  feature  and  collateral  issues,  depreciation,  and 
the  rate  of  return.  During  the  procedure,  representatives  of  the 
('ounnission's  engineering  and  accounting  stalfs  at  various  times 
visited  the  city  of  Peoria  for  the  purpose  of  checking  inventories 
and  inspecting  the  physical  condition  of  the  property,  and  cx- 
jimined  the  respondent's  books  and  records  in  its  division  oftices 
vt  8pringfield  and  its  general  offices  at  Chicago,  and  secured 
statements  of  operating  revenues  and  expenses,  and  determin<Hl, 
as  far  as  practicable,  all  facts  and  data  which  relate  to  the  ques- 
tion of  the  rates  involved  herein,  all  of  which  was  presented  in 
the  form  of  testimony  or  exhibits  and  became  a  part  of  the  rec- 
ord in  the  case.  Subsequent  to  the  final  hearing  counsel  for  the 
complainant  and  counsel  for  the  respondent  filed  briefs.  Briefs 
also  were  filed  on  the  4i  per  cent  feature  by  counsel  for  the  Cen- 
rrnl  Union  Telephone  Company  and  counsel  for  the  intervening 
stockholders. 

Valuations  of  the  Peoria  exchange  property  were  submitted 
by  Kempster  B.  Miller  and  P.  B.  Turner  for  the  respondents, 
(rarrison  Babcock  for  the  complainant,  and  O.  M.  Burgess,  tele- 
j»hono  engineer,  for  the  Commission.  Kempster  B.  Miller  is  an 
engineer  of  much  experience  in  the  valuation  of  telephone  proper- 
ties, a  regular  employee  as  engineer  of  the  receivers  of  tht  Cen- 
tral Union  Telephone  Company.  Turner,  an  engineer  in  the 
employ  of  the  Wisconsin  Railroad  Commission,  and  employed 
by  respondent,  made  a  second  valuation  materially  lower  and 
different  from  that  of  Miller.  The  inventory  prepared  and  sub- 
mitted by  Miller  was  the  basis  for  all  valuations.  This  inventory 
was  based  upon  a  detail  field  check  and  count  of  all  the  elements 
of  the  property  of  the  receivers  in  Peoria.  A  sufficient  check  of 
the  method  employed  in  preparing  the  inventory,  and  of  the  ac- 
tual count  of  the  elements  of  the  property,  was  made  by  the 
(Commission's  engineers  to  establish  the  correctness  of  the  in- 
ventory. * 

The  theory  upon  which  the  Miller  valuation  is  based  is  the 
cost  to  reproduce  the  existing  plant,  less  depreciation  as  of  June 
:]0,  1915,  under  the  conditions  prevailing  during  the  period  five 
years  prior  to  the  date  of  the  valuation.  The  unit  costs  are  based 
upon  a  consideration  of  records  of  the  company  on  material  and 
labor  costs,  of  material  prices  of  various  manufacturers,  and  upon 
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the  experience  of  Miller  and  other  engineers  associated  with  him 
in  the  preparation  of  the  valuation.  These  costs  applied  to  the 
inventory  are  intended  to  represent  normal  costs  of  reproduction 
under  normal  market  conditions  for  piecemeal  construction.  In 
case  of  cei*tain  equipment  now  obsolete  as  to  manufacture,  the 
costs  were  determined  on  the  basis  of  what  the  cost  would  have 
been  under  normal  market  price  conditions.  The  Turner  valua- 
tion is  based  upon  the  cost  to  reproduce  the  existing  plant  less 
dcpi-eciation  as  of  June  30,  1915.  Turner  in  preparing  his  valu- 
ation followed  the  method  employed  by  the  engineering  depart- 
ment of  the  Wisconsin  Eailroad  Commission.  The  unit  costs 
applied  by  Turner  were  the  resxilt  of  a  check  of  the  unit  costs 
-submitted  by  Miller,  consideration  of  data  in  the  company's  files, 
and  comparison  with  comparable  unit  costs  in  the  fileS  of  the 
Wisconsin  Railroad  Commission. 

The  valuation  submitted  by  Garrison  Babcock  for  the  com- 
plainant is  called  an  original  cost  valuation.  It  is  not  a  valua- 
tion of  the  property  now  usei  in  furnishing  telephone  service 
in  Peoria,  but  J:^abcock's  conception  of  the  value  of  a  substitute 
plant  which  is  claimed  by  him  to  be  capable  of  duplicating  the 
present  service  in  a  more  economical  manner. 

It  appears  that  the  only  original  cost  figure  used  by  Babcock 
is  the  Fulton  street  land.  The  valuation  does  not  include  all  the 
elements  of  property,  as  he  omitted  the  Bluffs  exchange  building 
and  substituted  a  single  switchboard  which  he  claims  can  prop- 
erly handle  the  entire  business  in  Peoria  in  lieu  of  the  present 
switchboards  in  operation  at  the  main  exchange  and  Bluffs  ex- 
change, and  considered  the  Bluffs  exchange  land  as  nonoper- 
ating  property.  He  included  the  cost  of  transmitters,  receivers, 
and  induction  coils  which  are  not  the  property  of  the  Central 
Union  Telephone  Company. 

Babcock,  for  his  material  costs,  adopted,  for  the  major  part 
-of  the  items  of  plant,  figures  submitted  Ijy  Miller  after  deduct- 
ing from  5  to  8  per  cent  from  such  costs,  the  amount  which  he 
•claims  is  an  unreasonable  commission  paid  the  Western  Electric 
Company,  and  on  other  items  adopted  the  material  figures  of 
Ihe  Commission's  engineers.  For  his  labor  costs  he  adopted  the 
figures  submitted  by  the  Commission's  engineers  in  their  normal 

•cost  valuation. 
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It  appears  that  Babcock  selected  what  in  his  judgment  was 
the  most  reasonable  normal  costs  used  by  the  various  engineers^ 
and  considered  other  information  submitted,  but  did  not  use  his 
indi\adual  judgment  as  to  the  proper  value  of  the  elements  of 
propertj-  in  Peoria.  He  gave  no  consideration  to  the  actual 
performance  cost  valuation  submitted  by  Burgess,  the  Commis- 
sion's engineer.  It  is  difficult  to  conceive  that,  by  adopting  por- 
tions of  the  valuation  submitted  by  Miller,  which  is  on  the  cost 
of  reproduction  basis,  and  portions  of  the  valuation  submitted 
by  Burgess,  which  is  on  the  normal  cost  basis,  an  original  cost 
valuation  would  be  the  result. 

Two  valuations  were  submitted  by  the  Commission's  en- 
gineers. The  theory  upon  which  one  of  the  valuations  is  based 
is  the  cost  to  reproduce  the  existing  plant  less  depreciation  as 
of  June  30,  1915.  The  unit  material  costs  are  based  upon  a 
consideration  of  prices  paid  by  the  company,  prices  paid  by 
independent  telephone  companies,  and  quotations  by  various 
manufacturers.  The  labor  units  are  based  upon  an  investiga- 
tion of  conditions  in  Peoria  and  analysis  of  comparable  data 
on  labor  costs  in  the  Commission  files.  The  unit  costs  represent 
average  normal  costs  for  the  period  from  1910  to  1915.  The 
other  valuation  is  a  combination  of  a  normal  cost  and  an  actual 
performance  cost.  In  this  valuation  the  same  figures  used  in 
the  normal  cost  valuation  are  used  for  all  the  elements,  except 
the  distribution  system  and  paving.  In  estimating  the  value 
of  the  distribution  system  a  representative  amount  of  estimate 
completion  reports  or  completed  work  orders,  reflecting  whole- 
sale construction,  were  checked  and  analyzed.  The  normal  cost 
imits  used  in  the  first  valuation  were  proof  tested  against  these 
actual  cost  figures  and  the  value  of  the  distribution  system  as 
shown  in  the  normal  cost  valuation  of  June  30,  1915,  properly 
adjusted  so  as  to  reflect  the  actual  cost  of  performing  that  work 
during  the  period  from  1911  to  1915. 

Various  methods  were  employed  by  the  engineers  to  deter- 
mine the  extent  of  depreciation  in  the  property.  Miller  condi- 
tioned the  property  on  inspection,  Turner  on  a  combination  of 
the  inspection  method  and  life  tables,  giving  more  weight  to  the 
life  tables,  and  the  Commission's  engineers  used  life  tables  sup- 
plemented by  inspection.  Babcock  adopted  some  of  the  condi- 
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tion  per  cents  used  by  the  Commission's  engineers,  some  from 
Miller's  valuation,  and  in  some  instances  adopted  a  condition 
per  cent  of  his  ovra.  A  comparative  summary  of  the  valuations 
is  set  up  as  table  I. 

The  respondent  owns  three  parcels  of  land  in  the  city  of 
Peoria,  t.  e.,  the  lots  at  320-324  Fulton  street,  which  are  occu- 
pied by  the  main  exchange  building,  the  lot  at  1151  Knoxville 
avenue,  which  is  occupied  by  the  Bluffs  exchange  building,  and 
the  lots  at  117-127  North  Madison  avenue.  Each  of  the  en- 
gineers testified  in  a  general  way  as  to  the  land  values  assumed 
in  their  respective  valuation.     The  values  are  as  follows : 


Miller. 

Turner. 

CommifiRlon's         OahrArk 

EnKlneers.          Babcock. 

Fulton  utrert 

68.000 

6R.oon 

68.000                    10,000 

KnoxTllle  avenae 

1,867                      1.667 

1,667                    ^1667 

Madison  avenae  

43.200 

43.200 

43.200                  M.3  200 

^Considered  as  nonoperatlng  property. 

Miller  determined  his  land  values  from  a  consideration  of 
the  records  of  the  company  and  information  obtained  from  vari- 
ous people  in  Peoria  who  are  familiar  with  real  estate  values. 
Turner  adopted  the  figures  used  by  Miller.  The  Cmnmission's 
engineers,  after  consulting  records  and  gathering  such  infonna- 
tion  on  the  value  of  the  land  under  consideration  as  were  obtain- 
able from  various  sources,  adopted  the  same  figures,  used  by^ 
Miller.  Babcock  adopted  the  original  cost  of  the  Fulton  street 
land,  and  gave  no  consideration  to  the  presedt  market  value  of 
this  land.  The  property  on  Kiioxville  avenue  and  on  Madison 
avenue  were  considered  by  him  under  his  substitute  plant  the- 
ory, as  nonoperating  property. 

[1]  In  determining  the  fair  present  value  of  the  land,  it  is 
necessary,  of  ccfurse,  to  consider  its  location  and  the  use  to  which 
it  may  reasonabTy  be  applied ;  and,  without  going  into  any  fur- 
ther detail  as  to  the  methods  adopted  by  the  respective  engineers 
in  determining  the  value  of  the  land,  it  is  suflJcient  to  say  that 
we  think  the  weight  of  the  evidence  supports  the  valuation 
placed  thereon  by  the  engineers  for  the  Commission  and  re- 
spondent. - 

[2]  It  appears  from  the  record  that  only  nominal  use  is  made 
of  the  Madison  avenue  land.  It  was  purchased  by  the  company 
in  1913,  in  anticipation  of  future  requirements.     The  land  is^ 
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occupied  by  two  residence  buildings,  which  have  been  abandoned 
for  residence  purposes  and  used  as  storerooms  for  the  company. 
The  plans  for  a  new  main  exchange  building  on  this  land  have 
been  drawn,  and  respondent  claims  a  building  will  be  erected 
in  1018,  unless  financial  conditions  i^nd  the  condition  of  the 
material  market  make  it  impracticable. 

Counsel  for  the  respondent  contends  that  the  value  of  the 
IMadison  avenue  land  should  not  be  subtracted  from  the  valua- 
tion of  the  property,  for  the  reason  that  rates  are  to  be  deter- 
mined for  the  future,  and  that  the  Madison  avenue  land  must 
necessarily  be  in  use  during  the  larger  portion  of  such  period 
:n  the  future  as  the  reasonable  and  sufficient  rates  to  be  fixed 
by  the  Commission  herein  would  be  expected  to  be  in  effect,  and 
urges  that  no  different  principle  can  be  applied  to  real  estate 
than  is  applied  to  any  other  part  of  the  investment. 

It  must  be  admitted  that,  in  the  management  of  a  telephone 
property  or  any  other  public  utility,  the  reasonable  future  needs 
of  the  plant  should  be  anticipated  and  provided  for.  Reasonable 
provision  for  future  requirements  in  such  matters,  however,  is 
not  analogous  to  the  purchase  of  real  estate  to  be  used  in  substi- 
tution of  real  estate  that  is  now  in  service  and  that  is  to  be 
abandoned.  It  is  admitted  that  both  the  Fulton  street  property 
and  Madison  avenue  property  are  not  required  in  the  conduct 
of  the  business  of  the  company  in  Peoria.  When  the  Madison 
avenue  land  is  put  into  the  public  service  it  will  be  valued  as 
if  acquired  at  that  time,  and  will  be  capitalized  against  the 
public  at  its  full  value,  and  the  Fulton  street  property  will  be 
iibandoned  and  sold  and  the  amount  realized  therefrom  properly 
credited  to  the  value  of  the  property  in  the  public  service.  It 
does  not  appear  reasonable,  therefore,  to  include  the  Madison 
avenue  land  as  a  part  of  the  operating  plant  in  the  city  of 
Peoria  in  determining  an  equitable  rate  base. 

Each  engineer  has  included  in  his  valuation,  ria:ht  of  way 
for  poles  on  private  property,  tree  trimming  privileges  and 
trimming  cost,  contact  privilep:es  on  other  companies'  poles,  and 
block  cable  right  of  way.  Under  the  normal  cost  theory  the 
Commission's  engineers  considered  that  many  of  the  trees  which 
it  would  have  been  necessary  to  trim  if  the  plant  were  repro- 
duced as  of  Tune  80,  1915.  were  not  actually  trinmied  at  the 
P.U.R.1018E. 
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time  the  poles  were  erected,  but  were  subsequently  triuimed, 
and  that  the  expense  of  trimming  was  included  in  the  operating 
expenses,  and  cannot,  therefore,  be  considered  as  an  item  of 
construction  expense. 

[3]  Counsel  for  the  complainant  contends  that  no  allowance 
\vhatever  should  be  made  for  right  of  way,  since  no  item  of  such 
expense  was  found  on  the  books  of  the  company,  and  that  such 
expense  as  was  incurred  was  paid  out  of  the  operating  expenses. 
The  respondent  contends  that  the  figures  adopted  by  Miller  are 
fair  for  Peoria  conditions.  As  a  matter  of  fact,  both  Miller's 
tigures  and  the  Commission's  engineer's  figures  are  estimates, 
and  are  not  based  in  any  degree  upon  actual  conditions.  How- 
ever, we  are  of  the  opinion  that  the  allowance  for  right  of  way 
set  up  in  the  Commission's  engineer's  valuation  should  be 
adopted. 

The  buildings  owned  by  the  respondent  consist  of  the  main 
exchange  building  on  Fulton  street,  the  Bluffs  exchange  build- 
ing on  Knoxville  avenue,  and  the  residence  buildings  on  the 
lots  on  Madison  avenue.  The  value  of  the  buildings,  as  shown 
in  the  report  of  each  engineer,  is  as  follows : 


MUler. 

Commission's  Engineers. 

C.  N. 

Dept.   Cost. 

C.  N. 

Dept.    Cost. 

Main  ezchaDcrc  

$32,791 
9,125 

2.3001 

$26,889 
8*121 
2,300» 

$28,389 
8,500 
2,300 » 

$21,860 
7.735 
2.300 » 

B Inffn  exchange  

MndisoQ  avenue  bnlldlDgs 

Babcock. 

Turner. 

C.N. 

Dept.   Cost. 

C.  N. 

Dopt.    Cost. 

Main  exchange  

$28,389 
8.500» 
2,300 » 

$21,860 
7.735 » 
2,800^ 

$32,791 

S26.5i8d 

R|q|f^  oxobanse  ...  ..*... 

9  IK                     S  121 

Madison  avenue  building 

2.300^                   2.300* 

1  Considered  as  nonoperatlng  property. 

[4]  Much  evidence  was  introduced  as  to  the  land  values,  and 
the  eitv  of  Peoria  contended  that  the  value  of  the  Bluffs  ex- 
change building  should  be  not  allowed.  The  Coiiunission's  en- 
gineers in  their  valuation  disallowed  the  element  of  10  per  cent 
for  (contractors'  commission,  and  disallowed  the  5  per  cent 
claimed  for  architect's  f(^s,  and  considered  that  the  general 
overhead  allowance  of  15  per  cent  would  cover  these  items. 
The  value  of  the  Bluffs  exchange  buildings  was  taken  into  con- 

f^ideration  by  the  Commission,  but  the  buildings  on  the  Madison 
P.U.R.1918E.  " 
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avenue  lots  were  regarded  as  nonoperating  property  for  the 
same  reason  that  the  Madison  avenue  lots  were  so  regarded,  and 
after  weighing  the  evidence  on  the  value  of  the  exchange  build- 
ings it  appears  that  the  weight  of  the  evidence  supports  the 
valuation  submitted  by  respondent. 

The  value  of  the  distribution  system  amounts  to  approxi- 
mately 60  per  cent  of  the  total  value  of  the  physical  property 
The  distribution  system  is  classified  into  eight  subdivisions, 
i,  e.,  exchange  pole  lines,  exchange  aerial  wire,  exchange  aerial 
cable,  exchange  underground  conduit,  exchange  underground 
cable,  station  equipment,  interior  block  wire,  and  private  branch 
exchanges.  The  values  of  the  entire  distribution  system  are  as 
follows : 


1    Cost  New. 

Cost  New  Less 
Depreciation. 

Miller  

$676,175 

$567,401 

CommlssloD  engineers' 

normal  cost 

600.788 

472.079 

Commission  engineers* 

actual  performance  

654.813 

509.727 

Turner 

618,737* 

498,905 1 

Babcock    

639.170* 

500,175  « 

*  Does  not  Include  plant  supervision. 

*  Does  not  Include  plant  superrision,  supply  or  tool  expenses,  but  includes  22  pet 
cent  for  overhead. 

The  property  included  in  the  valuation  of  the  distribution 
system  consists  of  property  used  exclusively  for  exchange  pur- 
poses and  that  portion  of  joint  equipment  considered  as  properly 
allocated  to  exchange.  This  joint  equipment  was  apportioned 
to  exchange  and  toll  on  the  basis  of  the  number  of  contacts  of 
exchange  and  toll  wire,  or  with  cable,  the  number  of  equivalents 
expressed  as  a  percentage.  This  percentage  was  then  applied 
to  the  total  value  of  the  respective  joint  equipment  This  ap- 
portionment made  by  Miller,  was  checked  and  accepted  as  a 
reasonable  basis  by  Turner,  Babcock,  and  the  Commission's 
engineers. 

The  Commission  must  consider  all  evidentiary  facts  which 
will  aid  in  determining  its  final  conclusion,  t.  e,,  the  fair  value 
of  the  property.  In  this  instance,  all  engineers  have  included 
the  abo\'^  elements  in  their  respective  valuations,  although  the 
amount  and  method  of  including  such  elements  has  varied.  It 
appears  that,  in  view  of  the  data  and  evidence  submitted,  the 
most  equitable  method  of  considering  these  elements  is  the  meth- 
od followed  by  Miller  and  the  Commission's  engineers. 

P.U.R.1918E. 
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Valuations  of  Exchange  Equipment. 


Main  Exchange. 

Bluffs  Exchange. 

C.  N. 

Dept.  Cost. 

C.  N. 

Dept.  Cost. 

Miller   

$166,754 
166,754 
166.754 
186,023* 

$141,741 
115.060 
116,327 
186.023* 

$35,309 
35.309 
35,309 

$82,484 

Comm.  Eng.  Dormal  cost 
Turner   

26.836 
26,968 

Babcock  

*Thl8  is  an  estimate,  not  of  the  reproduction  cost  of  the  exchange  equipment  in 


Peorlfu  but  of  the  total  cost  of 


the  repi 
histaUJ 


ing  a  single  office  unit,  for  PeorU,  Including 


nge  equipm 
PeorU,  Inc 


-      ^    ng  a  I     _ 

necessary  changes  to  plant  to  carry  out  this  plan. 

[5]  Much  evidence  was  presented  relative  to  the  cost  of  the 
exchange  equipment,  and  much  dispute  between  the  witnesses 
as  to  what  should  be  the  proper  basis  for  valuing  the  exchange 
equipment.  The  city  contended  seriously  that  the  present  ex- 
change equipment  was  obsolete  in  that  it  was  the  result  of  con- 
tinued additions  to  the  switchboard  of  the  main  exchange,  and 
that  it  should  be  entirely  disregarded,  and  an  estimate  of  a  pres- 
ent new  switchboard  to  take  the  place  of  the  piecemeal  con- 
struction now  in  existence  in  the  main  exchange  of  respondent 
made.  The  city  also  contended  that  the  Bluffs  exchange  should 
be  given  no  consideration  whatever,  claiming  that  a  single  unit 
■equipment  should  be  installed  for  the  city  of  Peoria,  which 
would  do  the  entire  work  of  respondent  in  the  city  of  PeorFa, 
and  that  therefore  the  Bluffs  exchange  equipment  should  not  be 
valued  or  considered.  This  hardly  seems  tenable,  and  is  not 
concuiTed  in  by  the  Commission. 

[6]  All  of  the  engineers  agreed  as  to  the  value  of  the  gen- 
eral equipment,  except  that  the  Commission's  engineers  and 
Babcock  include  $3,043  that  was  included  by  Miller  and  Tur- 
ner under  central  office  equipment,  and  except  that  Millet  in- 
cludes $6,866  as  the  allocated  part  of  divisional  and  general 
office  equipment.  The  Commission's  engineers  include  in  their 
valuation  only  the  amount  of  general  equipment  on  hand  at 
Peoria.  Obviously,  a  portion  of  the  investment  in  general 
equipment  in  the  divisional  and  general  offices  of  the  company 
are  chargeable  to  the  Peoria  exchange.  To  hold  otherwise 
would  be  to  deprive  the  respondent  of  a  return  upon  the  invest- 
ment in  such  property.  Since  the  amount  of  divisional  and 
general  office  equipment  chargeable  to  Peoria,  as  shown  by  Mil- 
ler's valuation^  is  the  only  evidence  in  the  record,  and  since  this 
amount  was  taken  from  the  records  of  the  company  and  later 
verified  by  the  Commission's  accountants,  it  should  be  included. 

P.U.R.191SE. 
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[7]  Miller  included  in  his  original  valuation  an  item  of  $52,- 
078  cost  new,  and  $50,328  cost  new,  less  depreciation,  for  paving. 
These  items  included  both  paving  that  had  been  cut  and  paving 
that  had  not  been  cut.  Subsequently  these  figures  were  corrected, 
and  in  Miller's  revised  valuation  the  amounts  are  $27,993  cost 
new,  and  $26,594  depreciated  cost  Turner,  Babcock,  and  the 
Commission's  engineers  included  only  the  cost  of  the  pavement 
that  had  been  cut. 

Valuations  of  Paving  Cut. 


Engineer. 

Disturbed  Paving. 

UndlRtur)>ed   Paving 

€ost  Xew. 

Dept.  Cost. 

Cost  Xew. 

Miller    (original)    

$41,685 
22.$47 
22.847 
20,740 
14,711 

$3,<».600 
21,705 
21.705 
17,850 
13.976 

$11.2*3 

Mlilpr   (revised)    ,. 

5,146 

Turner   , 

Commission's  engineers  

Babcock  

Paving  actually  cut  and  properly  replaced  in  the  installation 
of  conduit  and  cables  should  be  valued  in  a  rate  inquiry,  as  such 
paving  represents  necessary  and  unavoidable  expenditures.  Pav- 
ing not  cut  and  replaced,  however,  is  not  to  be  allowed,  cf .  Peo- 
j^le  ex  rel.  Kings  County  Lighting  Co.  v.  Willcox,  210  X.  Y. 
479,  61  L.Il.A.(]Sr.S.)  1,  104  N.  E.  911;  Des  Moines  Gas  Co. 
V.  Des  Moines,  238  U.  S.  153,  59  L.  ed.  1244,  P,U.R.1915D, 
577,  35  Sup.  Ct.  Rep.  811 ;  and  Springfield  v.  Springfield  Gas 
&  E.  Co.  No.  2138  [(111.)  P.U.R.1916C,  2S1]. 

Without  going  into  further  detail  as  to  the  methods  followed 
in  making  the  respective  appraisals,  we  think  the  weight  of  the 
evidence  supports  the  figures  submitted  and  adapted  by  the  Com- 
mission's engineers. 

The  overhead  allowance  claimed  by  the  engineers  for  respond- 
ent was  20.16  per  cent  by  the  witness  Miller,  15  per  cent  by  the 
witness  Turner,  and  15  per  cent  by  the  Commission's  engineer. 
The  Commission,  after  a  full  consideration  of  the  evidence,  has 
allowed  15  per  cent  to  cover  overhead  charges. 

[8,  9]  All  of  the  engineers  agreed  upon  the  value  of  the  sup- 
plies on  hand  at  Peoria  as  of  the  date  of  appraisal  in  the  sum  of 
$11,716,  which  amoimts  to  less  than  1  per  cent  of  the  total  ap- 
pi*aised  value  of  the  physical  property,  and  appeal's  considerably 
l>elow  the  average  amount  of  supplies  usually  carried  in  stock. 

Respondent  sought  to  have  included  an  item  of  $10,137,  to  cover 
P.U.R.1018E. 
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an  allocated  part  of  the  supplies  kept  by  respondent  in  the  J^tate 
of  Illinois,  claiming  that  the  city  of  Peoria  should  be  charged 
with  a  proportion  of  all  the  supplies  kept  on  hand  by  the  respond- 
ent in  the  state  of  Illinois,  wherever  such  supplies  may  be,  but 
the  Comniission  is  of  the  opinion  that  there  is  no  justification 
for  any  allowance  for  supplies  other  than  the  supplicci  for  tlu^ 
use  of  the  exchange  of  respondent  at  Pf'oria.  Respondent  has 
claimed  as  a  reasonable  allowance  the  sum  of  $34,097  for  work- 
ing capital,  which  the  city  objected  to  in  view  of  the  fact  that 
bills  are  rendered  monthly,  payable  in  advance,  and  that  no  allow- 
ance should  be  made  for  working  capital.  It  seems,  however,  but 
just  and  reasonable  that  a  utility  doing  the  amount  of  business 
of  respondent  in  Peoria  should  be  allowed  a  reasonable  and  ade- 
quate sum  as  working  capital,  and  that  the  respondent  is  entitled 
to  earn  a  fair  return  on  such  amount.  The  sum  claimed  by 
respondent  has  been  carefully  checked  by  the  Commission's  ac- 
countants, and  it  seems  but  a  reasonable  and  just  allowance. 

[10]  Much  evidence  was  introduced  for  the  purpose  of  deter- 
mining the  proper  allowance  for  depreciation.  The  witness  Mil- 
ler's estimate  of  the  per  cent  condition  of  the  physical  property 
is  based  upon  an  inspection  of  each  component  part  of  the  plant. 
The  witness  Turnei^'s  estimate  of  the  per  cent  condition  was  de- 
termined by  the  application  of  life  tables,  while  the  Commission's 
engineer  determined  the  per  cent  condition  by  the  application  of 
the  life  tables  supplemented  by  inspection.  The  witness  Babcock 
adopted  the  figures  of  the  Commission's  engineer. 

It  seems  unnecessary  to  enter  into  an  extended  discussion  of 
this  question.  It  is  the  opinion  of  this  Commission  that  the 
weight  of  authority  compels  a  reasonable  deduction  from  cost  new 
for  accrued  depreciation,  both  physical  and  functional,  and  fur- 
ther requires,  in  equity  to  both  consumer  and  utility,  an  identical 
treatment  of  the  subject  in  all  its  phases.  In  summing  up  this 
subject,  after  an  extended  discussion  in  Springfield  v.  Spring- 
field Gas  &  E.  Co.  No.  2138  [P.U.K.1916C,  281],  this  Commis- 
sion said:  "In  view  of  all  facts  in  this  case,  the  Commission  finds 
that  it  is  but  reasonable,^  proper,  and  equitable  to  make  deduc- 
tions from  cost  new  to  cover  accrued  depreciation,  both  physical 
and  functional,  and  that  it  is  proper  to  treat  depreciation  con- 
sistently in  all  its  features.  Jfothing  in  the  record,  and  no  theo- 
P.U.R.1918E. 
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retical  consideration  presented  in  this  matter,  are  of  sufficient 
weight  to  cause  the  Commission  to  depart  from  this  reasonable 
and  thoroughly  consistent  treatment  of  depreciation,  which  not 
only  possesses  judicial  sanction,  but  also  is  sound  in  both  econom- 
ic theory  and  business  policy." 

[11]  It  seems  proper,  in  order  to  determine  the  fair  present 
value  of  the  property,  to  include  net  additions  to  the  property 
from  June  30,  1915,  the  date  of  the  appraisal,  to  June  30,  1917, 
which  amounts  to  $46,543  (C.  U.  exhibit  33).  Respondent 
introduced  evidence,  and  contended  that  certain  proposed  addi- 
tions (C.  U.  exhibits  36  and  37)  also  should  be  considered  in  de- 
termining the  fair  value  of  the  property.  We  are  of  the  opinion, 
however,  that  any  such  additions  made  subsequent  to  date  to  ba 
used  as  a  basis  for  the  decision  of  this  case  should  not  be  con- 
sidered, and  that  under  no  circumstances  should  proposed  addi* 
tions  not  yet  made  be  so  considered. 

The  respondent  insists  that  the  fair  present  value  of  the  prop 
erty  should  be  fixed  at  not  less  than  $1,954,733,  while  the  con> 
plainant  contends  that  the  fair  present  value  should  be  fixed  at  an 
amount  not  in  excess  of  the  depreciated  value  of  the  physical 
property  as  set  up  in  the  valuations  of  either  Babcock  or  Turner 
or  the  Commission's  engineers'  normal  cost  valuation.  It  is  not 
necessary  to  review  the  arguments  of  counsel  in  support  of  these 
contentions,  since  neither  is  supported  by  the  evidence,  and  the 
figures  proposed,  in  our  opinion,  do  not  reasonably  reflect  the 
value  of  the  entire  property. 

[12]  The  Coromission  is  of  the  opinion  that,  under  the  facts 

and  conditions  in  this  case,  consideration  should  be  given  to  the 

element  known  as  "going  value"  in  order  to  deal  Justly  with  this 

utility;  and  this  notwithstanding  the  fact  that  the  evidence  in 

this  case  indicates  that  in  the  early  years  of  the  operation  of  the 

Peoria  telephone  exchange  the  cost  of  additions  and  betterments 

was  made  from  the  income  received  from  telephone  rentals  al- 

vv'ays  paid  in  advance.    The  Commission  recognizes  fully  the  fact 

that  this  utility  constitutes  an  assembled  and  established  plant 

doing  business  and  earning  money,  and  that  it  has  a  value  as 

such  w^holly  different  from  the  "junk"  value  or  the  actual  value 

of  the  physical  properties  of  the  plant,  and  that  such  "going- 

<'oncern  value"  is  an  actual  property  right,  and  was  duly  consid- 
P.U.K.1918E. 
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ered  by  the  Commission  in  determining  the  value  of  the  property 
upon  which  respondent  has  a  right  to  expect  and  demand  a  fair 
return. 

In  determining  the  fair  value  of  the  Peoria  exchange  property, 
we"  have  carefully  considered  each  of  the  valuations  submitted 
and  all  evidence  bearing  upon  the  value ;  and  our  conclusion  is, 
and  the  Commission  so  finds,  that  the  fair  value  of  the  property 
used  and  useful  in  the  public  service  in  the  city  of  Peoria,  and 
the  business  attached  thereto,  including  every  element  of  value, 
tangible  and  intangible,  and  taking  into  consideration  every  fact 
and  circumstance  bearing  upon  such  value,  is  $1,100,000. 

An  audit  of  the  books  and  records  of  the  respondent  in  the 
office  of  the  general  auditor  at  Chicago  was  made  by  the  Cora- 
mission's  accountants  for  the  years  1913,  1914,  and  1915.  Under 
the  provisions  of  the  uniform  system  of  accounts  the  company 
reports  its  balance  sheet  items  for  the  utility  as  a  whole;  and, 
without  going  into  details  as  to  the  methods  used  in  arriving  at 
the  expenses  of  the  Peoria  exchange,  it  may  be  said  that  the 
expenses  may  be  classified  as  direct  charges  and  charges  which 
are  common  to  Peoria  and  other  operating  units  of  which  only 
a  part  is  apportioned  to  Peoria. 

The  revenues  and  expenses  of  the  Peoria  exchange  for  the 
three  years,  1913,  1914,  1915,  set  forth  in  Commission  exhibit  1, 
are  the  same  as  shown  by  TJprichard  in  C.  U.  exhibits  6,  24,  and 
25.  Table  II.  is  taken  from  Commission  exhibit  1,  and  shows 
the  revenues  and  expenses  in  detail. 

[13]  It  will  be  noted  that  the  expenses  for  the  three  years  are 
fairly  comparable,  except  the  item  of  general  and  miscellaneous 
expense  for  1915.  Included  in  this  item  is  a  part  of  the  expense 
of  this  proceeding,  amounting  to  $11,810.79.  The  total  expense 
incurred  by  the  respondent  in  this  proceeding  to  July  1,  1917, 
amounted  to  $36,377,  and  the  question  has  arisen  as  to  what  dis- 
position is  to  be  made  of  this  expense.  Counsel  for  the  respond- 
ent proposes  that  the  total  expense  be  amortized  over  a  period  of 
five  ye^s,  and  that  the  Commission  fix  rates  which  will  include 
such  a  distribution  of  this  expense.  Counsel  for  the  complainant 
objects  to  the  disposition  of  the  procedure  expense  in  the  manner 
sought  by  the  respondent,  and  contends  that  no  allowance  what- 
ever should  be  made  for  this  expense.  This  Commission  hereto- 
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fore  has  held  that,  where  such  expenses  are  to  be  reiiubursed, 
such  reimbursement  is  accomplished  if  the  expenses  are  equaled 
by  excess  in  rate  (Springfield  v.  Springfield  Gas  &  E.  Co.  3  111. 
P.  U.  C.  406).  In  this  case,  however,  since  it  appears  that  there 
lias  been  no  reimbursement  through  excess  in  rates,  we  are  of  the 
opinion  that  the  procedure  expense  incurred  by  the  r^pondent 
bliould  be  allowed,  and  that  in  order  to  provide  for  the  amortiza- 
tion of  this  amount,  the  sum  of  $7,275.36  should  be  charged  as 
an  operating  expense  each  year  for  a  five-year  period,  from  Janu- 
ary 1,  1915,  to  December  31,  1919. 

[14]  Counsel  for  the  complainant  further  contends  that  the 
prorated  charges  to  the  operating  expenses  of  the  Peoria  exchange 
covering  divisional  and  general  office  expense  should  be  disal- 
lowed, but  there  appears  to  be  no  justification  whatever  for  dis- 
allowing this  expense.  The  Central  Union  Company  operates 
generally  throughout  the  states  of  Ohio,  Indiana,  and  Illinois, 
with  general  ofiices  at  Chicago,  and  a  divisional  organization  is 
maintained  in  each  state,  which  is  responsible  to  the  general  or- 
ganization for  the  conduct  of  the  business  of  the  company  in  that 
state  (division).  The  general  management  and  superintendence 
of  the  Peoria  exchange  is  conducted  from  the  general  offices  and 
divisional  offices  of  the  company;  arid  this,  apparently,  is  done 
with  greater  efficiency  and  more  economy  than  could  otherwise  be 
done  through  maintaining  an  organization  at  Peoria  adcijuate  to 
1  manage  and  direct  the  entire  business  of  that  exchange. 

[15]  Evidence  was  submitted  that  the  Central  Union  Com- 
pany had  been  charging  a  rate  of  5  per  cent  for  depreciation,  and 
that  this  figure  was  an  estimate  of  a  composite  per  cent  for  all 
the  property  pf  the  company.  Miller  estimated  the  composite 
current  depreciation  rate  for  Peoria  to  be  applied  to  the  repro- 
duction cost  new,  exclusive  of  supplies,  nonoperating  property, 
jind  certain  general  office  equipment,  to  be  6.6  per  cent.  This 
estimate  is  based  on  the  straight-line  method.  Babcock,  by  fol- 
lowing the  same  method,  estimated  the  current  depreciation  rate 
to  be  applied  to  reproduction  cost  new,  exclusive  of  land,  sup- 
plier, and  nonoperating  property,  to  be  5.75  per  cent.  The  Com- 
ini-^sion's  engineers  did  not  submit  an  estimate  on  the  current 
( omposite  depreciation  rate,  but  if  the  lives  assigned  to  the  vari- 
ous classes  of  property  by  them  are  used  as  a  basis,  the  current 
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composite  depreciation  rate  to  be  applied  to  tte  physical  prop- 
erty, exclusive  of  laud,  material,  and  nonoperating  property, 
would  be  G.oG  per  cent.  Turner  submitted  no  estimate  on  tlie 
current  depreciation  rate. 

The  annual  depreciation  rate  for  the  entire  property,  as  esti- 
mated by  the  various  engineers,  would  be :  Miller,  6.51  per  cent ; 
]]abcock,  5.39  per  cent;  and  Commissions'  engineers,  5.54  per 
cent.  These  per  cents,  if  applied  to  the  total  value  of  the  prop- 
erty, would  give  the  allowance  considered  sufficient  to  normally 
replace  the  property  at  the  end  of  the  estimated  composite  life. 
These  estimates  represent  the  best  judgment  of  the  engineers  of 
the  future  requirements  necessary  to  maintain  the  plant,  and 
make  replacements  which  become  necessary  through  deteriora- 
tion and  decay,  climatic  and  soil  conditions,  wear  and  tear,  or 
through  obsolescence  and  inadequacy.  This  predetermination  of 
the  future  requirements  cannot  be  made  with  mathematical  accu- 
racy, and  should  only  be  considered  as  a  guide  in  determining  an 
equitable  amount  to  be  charged  to  depreciation  reserve.  The  esti- 
mates prepared  do  not  make  allowance  for  extraordinary  hazards, 
Kuch  as  toniadoes  and  sleet  storms,  which  sometimes  occur  and 
cause  a  deviation  from  the  average  life  of  plant,  and  also  make 
extraordinary  demands  upon  the  depreciation  reserve.  Consid- 
eration should  be  given  to  this  element,  which  has  a  material  bear- 
ing upon  the  proper  depreciation  allowance.  The  Peoria  plant 
consists  krgely  of  long-lived  parts,  and  the  probable  life  of  some 
of  the  equipment  is  difficult  to  determine. 

For  the  purpose  of  establishing  an  adequate  depreciation  re- 
serve in  this  case,  tlie  Commission  finds  that,  to  cover  future  ac- 
cruing depi*eciation,  both  physical  and  functional,  the  respondent 
hei'ein  is  entitled  to  an  annual  allowance  in  the  amount  of  $55,- 
OOO,  and  that  this  amount  should  be  set  aside  annually,  plus  an 
amount  which  is  equivalent  to  5^  per  cent  of  the  cost  of  ail  addi- 
tions and  betterments  made  after  the  date  of  this  order. 

[16]  Included  in  the  operating  expenses  is  a  charge  of  4^  per 
cent  of  the  gross  earnings  of  the  Central  Union  Company,  which 
is  paid  to  the  American  Telephone  &  Telegi-aph  Company.  The 
city  of  Peoria  attacked  the  propriety  of  this  payment  However, 
at  the  time  this  proceeding  was  instituted,  the  propriety  of  this 
payment  was  also  in  dispute  in  the  suit  pending  in  the  superior 
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court  of  Cook  ccfunty,  in  which  suit  the  receivers  of  the  Central 
Union  Company  were  appointed. 

Counsel  for  the  Central  Union  Company  came  into  this  pro- 
ceeding to  justify  the  4^  per  cent  payment,  and  counsel  for  the 
minority  stockholders,  who  had  instituted  the  suit  in  the  superior 
court  of  Cook  county,  also  came  into  this  proceeding  and  co- 
operated with  the  corporation  counsel  of  the  city  of  Peoria  in 
attacking  this  item  of  the  income  account.  Pending  the  final 
outcome  of  the  litigation  in  the  superior  court  of  Cook  county, 
the  making  of  the  payments  to  the  American  Telephone  &  Tele- 
graph Company  is  being  held  in  abeyance,  and  in  the  meantime 
the  amount  required  for  them  is  being  charged  in  the  operating 
accounts. 

The  evidence  introduced  in  connection  with  the  4rJ  per  cent 
feature  and  the  issues  relating  thereto  occupied  a  very  large  part 
of  the  time  of  the  Commission  in  the  hearing  of  this  case.  A 
great  deal  of  the  testimony  relates  to  the  license  contract  between 
the  Central  Union  Company  and  the  American  Telephone  &  Tele- 
graph Company  and  its  predecessor,  the  American  Bell  Telephone 
Company. 

The  Central  Union  Company  is  one  of  the  associated  compa- 
nies of  the  Bell  System,  to  which  companies  the  American  Tele- 
phone &  Telegraph  Company  furnishes  instruments  under  the 
license  contract  relations.  In  the  Central  Union  Company,  as 
in  most  of  the  associated  Bell  companies,  the  American  Company 
owns  a  majority  of  the  stock.  The  validity  of  this  stock  owner- 
ship is  also  in  litigation  in  the  suit  instituted  in  the  superior 
court  of  Cook  county  by  the  minority  stockholders. 

The  American  company  furnishes  the  Central  Union  Company 
with  receivers,  transmitters,  and  induction  coils  for  the  telephone 
sets  used  throughout  its  plant,  including  not  only  the  instruments 
at  the  subscribers'  stations,  but  also  those  used  at  the  switchboard 
or  in  any  other  way.  A  sufficient  number  of  instruments  is  fur- 
nished to  equip  the  stations  actually  in  service,  with  a  reserve  of 
3  per  cent  in  the  Central  Union  Company's  possession,  and  the 
American  company  maintains  a  reserve  of  approximately  6  per 
cent.  The  American  company  repairs  any  instruments  worn  out 
or  destroyed,  and  replaces  obsolete  types  with  new  types,  at  any 

time,  on  demand  of  the  Central  Union  Company.  The  general 
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staiF  of  the  American  company  includes  an  engineering  force, 
vorking  on  both  plant  and  traffic  engineering,  an  accounting 
iorce,  a  legal  department,  dealing  with  patents  and  giving  atten- 
tion to  general  legal  matters,  and  an  executive  force,  advising 
snd  assisting  in  all  questions  that  may  arise,  besides  directing 
all  financial  aid  furnished  by  the  American  company  to  the  asso- 
ciated companies.  The  g^ieral  staff  undertakes  to  solve  all  prob- 
lems of  engineering  that  may  arise,  and  its  work  inchidee,  besides 
devising  apparatus,  testing  and  improvement  of  apparatus  de- 
vised by  others,  the  ascertainment  of  the  practicability  of  such 
apparatus,  and  the  recommending  of  it,  in  proper  form,  to  the 
associated  companies. 

It  is  contended  by  the  complainant  and  intervening  stockhold- 
<ers  that  the  Central  Union  Company  could  have  gone  into  the 
open  market  and  purchased  telephone  instruments  reasonably 
adequate  for  its  purposes;  that  it  was  not  permitted  to  buy  or 
rent  instruments  from  the  Western  Electric  Company  or  from 
other  manufacturers,  although  efficient  instruments  were  sold 
subsequent  to  the  year  1908  by  the  Western  Electric  Company 
upon  the  open  market,  and  other  manufacturers  were  also  making 
and  selling  telephone  instruments  in  large  quantities;  that  the 
work  of  the  general  staff  consisted  mainly  of  the  interchange  of 
ideas  with  the  associated  companies,  and  that  the  associated  com- 
panies gave  as  much  as  they  received ;  that  the  various  inventions 
and  developments  of  the  general  staff  were  for  the  benefit  of  the 
operating  department  of  the  American  company;  that  much  of 
the  work  of  the  general  staff  was  for  the  benefit  of  the  Western 
Electric  Company,  which  is  the  manufacturing  subsidiary  of  the 
American  company;  that  services  similar  to  those  of  the  general 
staff  of  the  American  company  are  rendered  gratuitously  by  so- 
called  independent  manufacturers  to  their  customers;  and  that 
many  of  the  inventions  and  practices  recommended  by  the  general 
staff  to  the  Central  Union  Company  were  common  knowledge  in 
the  art. 

On  this  subject  much  of  the  testimony  went  to  determine  the 
amount  actually  paid  and  what  would  have  been  a  fair  rental  for 
the  use  of  the  instruments  during  the  year  1914,  that  year  being 
taken  as  fairly  indicative  of  conditions  for  other  years.  The 
amounts  chargeable  to  Peoria  for  the  4^  per  cent  payment,  as 
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shown  by  Commission  exhibit  1,  are:  For  the  year  1913,  $11,- 
754;  1014,  $]3,;]05;  and  1915,  $14,098,— an  average  yearly 
charge  of  $13,053.  As  shown  by  C.  U.  exhibit  32,  the  number  of 
connected  stations  in  Peoria  on  December  31,  1913,  was  12,354; 
on  December  31,  1914,  12,628;  and  on  December  21,  1915,  13,- 
138,  an  average  of  12,707  connected  stations. 

An  analysis  of  account  527,  "License  Eevenue,  Dr.,^'  to  which 
the  4J  per  cent  payments  to  the  American  company  are  charged, 
as  provided  by  the  unifoi-m  system  of  accounts  prescribed  by  this 
Commission,  was  made  by  the  accounting  department  of  the 
Commission. 

Counsel  for  the  intervening  stockholders  contend  that  the  cred- 
its imder  account  527  should  not  be  considered  in  arriving  at  the 
amount  of  expense  properly  chargeable  to  Peoria  for  the  44  per 
cent  payment  and  there  was  considerable  discussion  regarding 
the  propriety  of  making  the  deductions.  After  carefully  consid- 
ering all  the  evidence  in  support  of  Commission  exhibit  7,  we 
are  of  the  opinion  that  the  amounts  charged  under  account  527, 
"License  Revenue,  Dr.,"  as  shown  by  Commission  exhibit  1, 
(table  IL),  should  be  accepted  as  the  amounts  properly  chargea- 
ble to  Peoria.  The  average  annual  charge  against  the  Peoria 
exchange  for  the  three-year  period,  1913  to  1915,  inclusive,  there- 
fore, is  $13,053,  and  the  average  annual  charg-e  per  station  is 
approximately  $1.03. 

It  appears  that  the  American  company  pays  to  the  Western 
Electric  Company  the  sum  of  $2.50  per  set  of  instruments;  that 
this  amount  includes  the  cost  to  the  Western  Electric  Company 
for  the  manufacture  of  such  instruments,  plus  a  profit  of  20  per 
cent;  and  that  the  Central  Union  Company  is  permitted  to  re- 
turn, for  repairs  or  for  replacement  by  new  instruments,  any 
instruments  which  have  become  defective. 

There  is  a  sharp  conflict  as  to  what  would  be  the  fair  rental 
value  of  these  instruments,  and  there  is  evidence  from  which  it 
may  be  fairly  concluded  that  instruments  not  of  the  exact  type, 
but  similar  in  construction  and  capable  of  rendering  efficient 
service,  manufactured  by  the  Western  Electric  Company's  com- 
petitors, could  be  bought  in  the  open  market  during  the  year  1914 
at  prices  ranging  from  $2.50  to  $3  per  set. 

This  Commission  is  not  especially  interested  in  what  maimer 
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the  profits  of  tlie  respondent  company  may  be  divided  among  its 
stockholder^.  It  is,  however,  directly  interested  in  the  reasona- 
bleness and  jiK>tnes3  of  an  item  of  expense  wliich  is  sought  to  be 
capitalized  and  become  the  basis  for  charges  paid  by  the  public. 
It  becomes  the  duty,  therefore,  of  this  Commission  to  consider 
whether  the  charge  of  4^  per  cent  of  the  gross  receipts  of  respond- 
ent is  fair  and  reasonable  for  the  contract  services  rendered  by 
the  American  company  to  the  respondent.  It  is  not  the  province 
of  the  Commission  to  definitely  pass  upon  or  decide  the  legality 
of  the  questions  now  being  considered  by  the  courts  of  this  state 
in  the  Eead  Case,  except  in  so  far  as  a  decision  of  such  questions 
is  necessary  to  a  correct  decision  by  this  Commission  in  the  case 
now  before  it.  The  propriety  of  the  so-called  4|  per  cent  charge 
has  been  considered  by  many  state  utility  commissions,  and  they 
have  not  been  imiform  in  their  findings  and  conclusions.  The 
question  was  fully  presented  to  this  Commission  in  this  case,  and 
the  legal  phases  were  ably  argued  by  learned  counsel  represent- 
ing every  interest  affected.  The  only  justification  for  this  charge 
is  the  contract  of  1902  between  the  American  company  and  re- 
spondent and  the  services  therein  mentioned  in  the  rental  of  the 
receivers,  transmitters,  and  the  induction  coils,  and  there  can  be 
no  serious  contention  but  that  the  charge  of  4^  per  cent  of  the 
gross  receipts  of  respondent  is  an  unfair  and  unreasonable  charge 
for  the  services  specified  in  said  contract,  and  which  are  the  only 
services  this  Commission  can  consider  in  determining  this  ques- 
tion. 

It  is  urged  on  behalf  of  the  American  company  that  it  main- 
tains an  engineering  and  accounting  staff,  a  legal  department 
dealing  with  patent  matters  as  well  as  general  legal  questions, 
and  executive  department  advising  and  assisting  on  all  questions 
that  may  arise,  and  directing  financial  aid  and  assistance  to  its 
subsidiary  corporations;  and  that  respondent  has  been  receiving 
all  such  assistance  without  other  charge  than  the  4^  per  cent 
charge  in  question.  The  Commission  is  not  passing  on  the  neces- 
sity or  value  of  such  assistance  to  the  respondent,  but  cannot 
consider.it  in  the  absence  of  any  contract  or  agreement  detinin^- 
the  nature  and  necessity  of  such  services  and  the  reasonable  com- 
pensation which  should  be  exacted  for  each  and  every  one  of 
them ;  and  in  the  absence  of  such  contract  or  agreement  this  Com- 
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mission  can  only  consider  such  services  as  voluntary  contribu- 
tions from  the  American  company  to  the  respondent,  justified  by 
reason  of  its  stock  ownership  and  direct  controL  The  Commis- 
sion will  therefore  considier  what  is  a  just  and  reasonable  charge 
to  allow  the  American  company  as  rental  for  the  equipment 
owned  by  it  and  used  by  respondent  in  the  operation  of  its  plant 
at  Peoria. 

There  is  conflict  in  the  evidence  as  to  the  value  of  the  equip- 
ment furnished  by  the  American  company  to  the  respondent; 
but,  considering  all  the  facts  submitted  under  the  evidence  in 
this  case,  the  Commission  is  of  the  opinion  that  $2.75  each  is  the 
fair  value  of  the  equipment,  although  there  is  reliable  evidence 
in  the  record  which  might  justify  a  lower  value.  On  such  value 
the  following  computation  seems  to  indicate  a  proper  method  of 
arriving  at  the  fair  rental  value  of  the  equipment  so  furnished : 

VALUE  OF  EQUIPMENT,  EACH  12.75. 

Return  7  per  cent  )    _  ij  ^^  ^^„^       ««c«;a 

Depreciation  7  per  cent  S  ==  ^^  P«^  «^«°^  =  ^-^^ 

Taxes    0465 

Possible   repairs   05<)l 

Contingencies  2  per  cent  055 

1.5366 

Disregarding  the  instruments  held  in  reserve  by  the  American 
company  for  the  Central  Union  Company,  it  appears  that  an 
allowance  of  55  cents  per  set  per  annum  will  be  adequate.  It 
-appears  that  no  consideration  should  be  given  to  the  instruments 
held  in  reserve  by  the  American  company,  since  the  resen^e  of 
3  per  cent  in  the  Central  Union  Company's  possession  would 
seem  to  be  ample  to  meet  all  requirements,  except  in  cases  of 
extraordinary  contingencies,  and  we  see  no  reason  why  a  reserve 
stock  of  instriunents  should  be  provided  when  this  policy  is  not 
generally  followed  with  other  lines  of  equipment. 

As  shown  in  the  discussion  of  account  527  '^License  Revenue, 
Dr.,"  the  average  annual  charge  to  the  Peoria  exchange  for  the 
4J  per  cent  payment  for  the  years  1913  to  1915,  inclusive, 
amounts  to  $13,053  or  approximately  $1.03  per  station  per  year. 
Of  this  amount,  it  appears  that  55  cents  would  be  a  reasonable 
payment  for  the  use  of  the  instruments,  leaving  a  difference  of 
48  cents  between  the  total  average  annual  charge  per  station  for 
the  4i  per  cent  payment  and  the  amount  properly  chargeable  as 
instrimient  rental    On  the  basis  of  55  cents  per  set,  the  average 
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annual  charge  for  instrument  rental  for  the  period  1913  to  1915, 
inclusive,  would  amount  to  $6,989,  and  the  excess  payment  of 
48  cents  per  station  would  amount  to  $6,081.  In  accordance 
with  the  views  of  the  Commission  it  is  not  proper  to  include  in 
the  operating  expenses  the  charge  represented  by  the  difference 
between  the  total  average  annual  charge  for  the  4^  per  cent  pay- 
m^it  and  the  amount  properly  chargeable  as  instrument  rental, 
and,  accordingly,  we  have  adjusted  the  charge  under  account  527, 
^*License  Revenue,  Dr.,"  to  cover  only  the  amount  prc^rly 
chargeable  for  instrument  rental. 

With  the  adjustment  in  the  income  account  through  the  de- 
duction of  the  item  of  $11,810.79  procedure  expense,  and  the 
4;ddition  of  the  sum  of  $7,275.36,  one  fifth  of  the  total  procedure 
expense,  in  the  1915  statement,  the  adjustment  in  the  charge  for 
depreciation,  and  the  adjustment  in  the  charge  under  the  account 
527,  '^License  Revenue,  Dr.,"  the  net  average  annual  income  for 
the  three-year  period  under  consideration  is  $80,993. 

[17]  Coimsel  for  the  complainant  contends  that  the  rate  of 
return  should  not  exceed  7  per  cent,  while  counsel  for  the  respond- 
ent argues  that  a  rate  of  return  ranging  from  8  to  12  per  cent 
would  not  be  unreasonable,  and  cites  numerous  cases  in  apparent 
support  of  these  rates.  The  respondent  is,  of  course,  entitled  to 
a  fair  rate  of  return.  The  cost  at  which  capital  can  be  had  de- 
pends upon  the  market  rate  for  money  in  similar  undertakings. 
There  is  a  certain  amount  of  money  seeking  investment.  There 
are  many  investments  seeking  this  money,  and  the  owners  of  this 
money  will  put  it  where,  taking  due  account  of  hazard  and  all 
other  factors,  Aey  believe  it  will  afford  them  the  highest  return. 
Public  utilities  can  secure  their  share  of  this  money  for  the  con- 
tinuance and  development  of  their  business  only  by  paying  for  it 
relatively  as  much,  in  the  way  of  security  and  profit,  as  other 
investors  offer. 

Expert  testimony  on  the  subject  of  the  rate  of  return  was  in- 
troduced by  the  respondent  W.  A.  Strauss,  president  of  the 
State  Trust  &  Savings  Bank  at  Peoria,  testified  that  to  attract 
him  to  an  investment  in  a  telephone  property  the  rate  of  return 
should  be  12  per  cent.  It  is  not  clear,  however,  from  his  testi- 
mony, whether  this  should  be  a  net  rate  of  return  or  should  in- 
clude depreciation.  George  F.  Carson,  an  investmelit  dealer  in 
PU.R.1918E,  7 
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Peoria,  testified  that  under  present  conditions  a  retiini  of  not 
less  than  10  per  cent  should  be  had  in  order  to  attract  capitals 
Both  he  and  Mr.  Strauss  testified  that  money  is  loaned  in  Peoria 
at  rates  ranging  from  4^  to  7  per  cent.  Neither  witness  appeared 
to  be  especially  familiar  with  public  utility  securities. 

In  many  of  its  decisions  where  the  conditions  were  normal^ 
this  Commission  has  found  a  reasonable  rate  of  return  to  which 
utilities  should  be  entitled  to  be  from  6^  to  8  per  cent  of  the  fair 
value  of  the  property  and  business.  We  believe  that,  in  this  case, 
as  for  other  telephone  utilities  similarly  situated,  a  rate  of  return 
of  7  to  8  per  cent  is  fully  justified,  not  only  by  the  facts  which 
we  have  mentioned,  but  by  other  conditions. 

We  have  seen  that,  on  the  basis  of  revenues  and  expenses  for 
the  three-year  period,  as  modified  through  adjustments  of  the 
charge  for  procedure  expense,  the  charge  for  depreciation,  and 
the  charge  under  account  527,  "License  Revenue,  Dr.,'*  there  is 
available  for  return  the  sum  of  $80,993.  We  have  fixed  the  fair 
value  of  the  property  as  of  June  30,  1915,  at  $1,100,000,  and 
the  rate  of  return,  based  on  this  value,  is  7.36  per  cent.  The  re- 
turn thus  shown  is  based  upon  the  actual  earnings  and  expenses, 
with  adjustments  as  noted,  for  the  three-year  period.  It  appears, 
therefore,  that  the  present  rates  do  not  and  will  not  afford  the 
company  an  unreasonable  return  on  its  investment,  and  that  no- 
reduction  in  rates  is  justified. 

The  respondent  has  estimated  an  increase  of  $68,688  in  its 
earnings  under  the  proposed  rates.  Adding  this  sum  to  $80,993,. 
the  net  average  annual  income  for  the  thi^ee-year  period  increases 
the  net  average  annual  income  to  $149,681,  which  represents  a 
rate  of  return  on  a  value  of  $1,100,000  of  13.61  per  cent,  which 
is  gx'eatly  in  excess  of  what  we  believe  to  be  a  fair  rate  of  return. 
Assuming  the  estimate  of  the  company  as  to  the  increase  in  reve- 
nue under  the  proposed  rates  to  be  correct,  we  are  of  the  opinion 
that  the  said  rates  are  not  reasonable,  and  should  not  be  approved. 

The  respondent  proposes  to  discontinue  the  rate  for  four-party 

line  business  telephone,  and  establish  measured  service  rates  for 

individual  line  business  telephones  and  two-party  line  business 

telephones  at  $42  and  $3G,  respectively,  flat  rate  for  720  calls 

per  year.    The  charge  for  excess  calls  under  each  rate  is  4  cents 

licr  call.  These  are  optional  rates,  except  in  the  case  of  those- 
P.U.R.1918E. 
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subscribers  who  now  have  four-party  line  business  service  at 
the  rate  of  $30  per  year,  and  who  will  be  required  to  take  two- 
party  line  measured  service  at  the  rate  of  $36  per  year.  Only 
about  130  subscribers  have  the  four-party  line  business  service, 
and  assuming  that  all  of  these  would  take  the  two-party  liiie 
measured  sendee,  the  increase  in  revenue  would  amount  to  $780 
per  year,  which  would  increase  the  net  income  to  $81,773  and  the 
rate  of  return  to  $7.43  per  cent 

Four-party  line  unlimited  business  service  is  generally  consid- 
ered an  obsolete  and  inadequate  service,  and  it  would  seem  to  be 
so  regarded  by  the  telephone  users  of  the  city  of  Peoria,  since  out 
of  a  total  of  more  than  2,000  business  subscribers  only  about  130 
have  this  class  of  service.  It  appears  that  the  company  is  fully 
warranted  in  providing  rates  for  unlimited  service  and  measured 
ser\'ice,  and  that  the  wide  variation  in  tlie  extent  of  the  use  made 
of  the  telephone  by  the  several  classes  of  business  subscribers  re- 
quires a  lower  rate  for  the  small  user,  and  also  makes  necessary 
different  rates  for  measui*ed  service  according  to  the  number  of 
messages  allowed.  There  is  nothing  in  the  record  from  which 
we  are  able  to  detennine  whether  the  two-party  line  measured 
service  at  $36  flat  rate  for  720  calls  per  year  would  meet  the 
requirements  of  all  of  the  subscribers  who  now  have  the  four- 
party  line  unlimited  service.  It  is  apparent,  however,  that  the 
value  of  the  telephone  to  a  subscriber,  and  the  cost  of  the  service 
to  the  company,  increases  with  the  use  thei-eof,  and  a  higher 
rate  should  apply  to  those  subscribers  who  make  greater  use  of 
the  service,  while  in  justice  to  the  subscribers  who  make  the  lesser 
use,  yet  to  whom  the  telephone  is  a  necessity,  a  lower  rate  should 
apply.  While  approving  the  principle  of  the  two  clas!»e8  of  serv- 
ice, it  is  not  possible  to  determine  the  effect  of  the  adjustment 
on  the  revenues  of  the  company,  except  as  applied  to  the  130  sub- 
scribers who  now  have  the  four-party  line  unlimited  service. 

It  is  therefore  ordered  that  the  petition  of  the  city  of  Peoria 
to  require  the  Central  Union  Telephone  Company,  a  corpora- 
tion, and  the  receivers.  Central  Union  Telephone  Company,  to 
reduce  rates  for  telephone  service  in  the  city  of  Peoria  be,  and 
the  same  is,  hereby  denied. 

It  is  furlher  ordrved  that  the  respondent  receivers,  Central 

Union  'J'c^lephonc  Cij:v.i).uiy,  may,  within  ninety  days  from  the 
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date  of  this  order,  discontinue  the  rate  now  in  effect  for  four- 
party  line  business  telephones  at  Peoria,  and  establish  measured 
service  rates  for  individual  line  business  telephones  and  two- 
party  line  business  telephones  at  $42  and  $36,  respectively,  flat 
rate  for  720  calls  per  year,  with  a  message  charge  for  each  ex- 
change call  in  excess  of  720  calls  per  year  of  4  cents  per  call, 
and  that  the  cross  petition  of  the  respondent,  in  all  other  respects, 
be,  and  the  same  is,  hereby  denied. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  17th 
day  of  April,  1918. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

EE  THIEp  AVENUE  RAILWAY  COMPANY  et  al. 

[Case  Xo.  2211.] 

Bates  —  Jurisdiction   of    Commission    to    increase  —  Street   railway 
franchise  consents, 

1.  A- New  York  Commission  is  without  power  to  authorize  a  charge 
for  transfers  between  the  lines  of  an  operating  street  railway  company, 
one  or  more  of  whose  franchise  consents  from  the  city  contains  a  pro- 
vision limiting  the  company  to  a  fare  of  5  cents  for  a  single  continuous 
journey  between  any  two  points  on  its  lines. 

Rates  —  Jurisdiction  of  Commission  —  Franchise  proviso  as  to, 

2.  A  New  York  Commission  has  no  jurisdiction  to  authorize  a 
charge  for  transfers  contrary  to  a  maximum  rate  provision  in  a  fran- 
chise inserted  at  the  command  of  tlie  legislature,  notwithstanding  a 
proviso  in  the  same  franchise  that  "nothing  in  this  contract  shall  be 
construed  as  in  any  way  limiting  the  present  or  future  jurisdiction 
of  the  Public  Service  Commission  of  the  state  of  New  York." 

Bates  —  Jurisdiction  of  Cotnmission  ^-  Maximum  rate  statute, 

3.  The  jurisdiction  of  a  New  York  Commission  to  require  a  charge 
for  transfers  between  the  lines  of  two  street  railway  companies,  one  of 
which  is  operated  under  a  maximum  rate  franchise,  is  not  limited  by 
the  fact  that  at  numerous  points  there  is  a  joint  operation  of  the  tracks 
luider  a  statute  providing  in  such  a  case  for  a  single  fare  for  a  con- 
tinuous trip  between  points  on  the  two  lines  not  higher  than  the  fare 
lawfully  charged  by  eitlier  of  the  corporations. 

Bates  —  Jurisdiction  of  Commissions  —  Exchange  of  transfers  —  /n- 
dependent  lines, 

4.  A  New  York  Commission  has  jurisdictiim  to  impose  an  addi- 
tional charge  for  transfers  between  a  street  railway  company  operating 
under  a  maximum  rate  franchise  provision  and  companies  operated 
independently  and  in  no  respect  legally  controlled  by  it. 
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Bates  —  Jurisdiction  of  Commission  ^-  Sate  franchise  —  Stock  con- 
trol. 

5.  A  New  York  CommiBsion  has  jurisdiction  to  permit  an  addi- 
tional charge  for  transfers  hetween  lines  of  independent  companies  that 
have  no  connection  with  each  other  except  for  the  fact  that  a  railway 
company  operating  under  a  maximum  rate  franchise  has  a  controlling 
interest  in  the  stock  of  each  of  them. 

Rates  —  Jurisdiction  of  Comm^issions  -^  Franchise  limitation  —  Man- 
datory  statute. 

6.  A  maximum  rate  provision  in  the  consent  of  a  municipality  to 
the  operation  of  a  street  railway  does  not  deprive  a  New  York  Com- 
mission of  jurisdiction  to  impose  an  additional  charge  for  transfers, 
where  the  consent  was  ^ven  pursuant  to  a  mandate  of  a  statute  and 
the  conditions  as  to  fare  are  no  different  from  those  which  the  statute 
itself  contains. 

Bates  —  Jurisdiction  of  Commission  —  Charge  for  transfers  —  Effect 
of  trackage  agreements  —  Previous  order  of  Commission. 

7.  The  jurisdiction  of  a  New  York  Commission  to  impose  a  charge 
for  transfers  between  the  lines  of  a  railroad  operating,  under  a  maxi- 
mum rate  franchise  and  the  lines  of  companies  not  included  in  or  con- 
trolled by  it  through  stock  ownership  or  otherwise  is  not  affected  by 
trackage  agreements  or  by  previous  orders  of  the  Commission  which 
are  not  merely  declaratory  of  a  duty  otherwise  imposed  by  and  through 
franchise  contracts. 

Betum^^  Beasonahleness  as  a  whole '•^  Lines  operated  as  a  **system,** 

8.  Permission  to  charge  for  transfers  l)etween  various  lines  operated 
by  distinct  corporate  entities,  each  of  which  has  petitioned  the  Com- 
mission for  relief,  cannot  be  granted  on  the  theory  that  they  are 
operated  as  part  of  a  '^system"  and  upon  the  mere  showing  that  the 
"system"  as  a  whole  is  not  earning  a  fair  return  upon  the  aggregate 
value  of  the  property  thereof. 

[June  6,  1918.] 

OpiNroN  relative  to  the  limitations  of  law  and  policy  to  be 
taken  into  account  in  any  future  consideration  of  an  additional 
charge  for  transfers  on  street  railroads. 

By  the  Commission:  While  the  taking  of  testimony  in  be- 
b-alf  of  the  petitioning  street  railroad  companies  was  in  progi'ess 
in  this  proceeding,  the  court  of  appeals,  on  April  5,  1918,  ren- 
dered a  decision  (Quinby  &  City  of  Rochester  v.  Public  Service 
Commission,  223  N.  Y.  244,  LE.A.— ,  — ,  P.U.R1918D,  30, 
119  N.  E.  483)  upholding  the  view  which  this  Commission  had 
felt  compelled  to  take  (Ee  New  York  &  N.  S.  Traction  Co. 
P.U.I1.1918A,  893,  decided  January  10,  1918;  Re  Dyckman 
Street  Extension,  decided  March  8,  1918)  as  to  the  effect  of 
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existing  constitutional  and  statutory  provisions,  and  confirming 
the  doubts  consequently  entertained  by  members  of  the  Commis- 
sion as  to  the  extent  of  this  tribunal's  power  as  to  the  present 
matter,  at  least  under  the  basis  of  application  and  theory  of  the 
case  pursued  by  these  petitioners.  Although  the  petition  in  the 
name  of  the  various  operating  companies  comprising  the  Third 
Avenue  Railway  Company  System  was  filed  with  the  Commis- 
sion on  May  25,  1917,  and  the  first  hearing  thereon  was  held 
on  June  6,  1917,  the  petitioners  had  not  availed  themselves  of 
the  opportunity,  repeatedly  proffered  by  the  Commission,  of 
pressing  their  case  to  a  prompt  conclusion,  as  had  been  done 
meanwhile  in  the  case  of  the  !ffew  York  &  N.  S.  Traction  Co. 
In  consequence  of  the  numerous  adjournments  at  the  instance  of 
the  petitioning  companies,  their  counsel  was  only  at  the  stage  of 
introducing  the  comprehensive  appraisal  of  the  "system"  prop- 
erty, when  the  decision  of  the  highest  court  of  the  state  demon- 
strated that  this  Commission  had  been  on  sound  gi'ound  in  its 
view  of  the  applicable  law.  Before  subjecting  the  city  of  New 
York  and  the  Commission's  own  expert  staffs  to  the  labor  and 
expense  of  the  checking  and  analysis  of  the  appraisal  and  sta- 
tistical data,  and  the  extended  cross-examination  and  preparation 
of  data  in  reply,  requisite  for  dealing  with  the  pending  applica- 
tion on  its  merits,  the  Commission  felt  it  preferable,  as  a  matter 
of  policy,  to  hear  argument  upon  the  question  of  the  Commis- 
sion's power  and  jurisdiction,  especially  in  the  light  of  the 
decision  in  the  Rochester  Case,  to  award  to  tlie  petitioners  the 
particular  relief  asked  for  by  them,  despite  the  Commission's 
undoubted  jurisdiction  over  the  companies  and  their  rates^  scit- 
ice,  accounts,  and  affairs  generally.  Quinby  &  City  of  Rochester 
V.  Public  Service  Commission,  supra ;  Re  Bronx  Gas  &  E.  Co.  (X. 
Y.)  P.U.R.1918D,  300,  decided  April  18,  1918;  People  ex  rel. 
Karr  v.  Seward,  7  Wend.  518 ;  People  ex  rel.  Bean  v.  Russell, 
49  Barb.  351 ;  People  ex  rel.  Ballin  v.  Smith,  184  X.  Y.  96,  76 
N.  E.  925 ;  St.  Clair  v.  Tamaqua  &  P.  E.  R.  Co.  —  Pa.  — , 
P.TJ.R.1918T),  229,  103  Atl.  287.  It  was  felt  that  time  and 
expense  might  be  saved  if  consideration  of  the  pending  applica- 
tions was  narrowed  to  such  aspects  and  issues  as  might,  on 
analysis,  be  foxmd  to  survive  the  far-reaching  decision  of  the 

court  of  appeals,  of  which  certain  aspects  had  been  discussed 
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in  the  opinion  of  Commissioner  Whitney  in  Ee  Bronx  Gas  &  E. 
Co.  (X.  Y.)  P.IT.R.1918D,  300,  approved  on  April  18,  1918. 
Accordingly  the  taking  of  testimony  was  suspended  and  the  mat- 
ter was  set  for  oral  argument  and  the  submission  of  briefs.  Inas- 
uiuch  as  the  decision  of  questions  arising  in  connection  with  the 
Third  Avenue  "system"  will  affect  also  similar  questions  in- 
volved in  pending  applications  of  the  New  York  Railways  Com- 
2>any  and  the  surface  railroad  operating  companies  of  the  Brook- 
lyn Rapid  Transit  Company  "system,"  counsel  for  those  com- 
panies participated,  by  invitation,  in  the  argument,  along  with 
i-epresentatives  of  the  corporation  counsel  of  the  city  of  New 
York. 

The  Petition  upon  Which  the  Present  Case  Is  Proceeding, 

The  petition  of  May  25,  1917,  was  a  "system"  application  for 
relief  to  a  "system."  It  was  made  in  the  name  of  the  following 
fourteen  companies,  in  behalf  of  each  of  which  Edward  A.  Maher 
signed  and  verified  the  petition  as  president:  Third  Avenue 
llailway  Company,  Belt  Line  Railway  Corporation,  Forty-second 
h^treet,  Manhattanville,  &  St.  Nicholas  Avenue  Railway  Com- 
pany, Kingsbridge  Railway  Company,  Mid-Ci-osstown  Railway 
Company,  Inc.,  Third  Avenue  Bridge  Company,  New  York  City 
Interborough  Railway  Company,  Union  Railway  Company  of 
New  York  City,  Southern  Boulevard  Railroad  Company,  Bronx 
Traction  Company,  Yonkers  Railroad  Company,  Westchester 
Ulectric  Railroad  Company,  New  York,  Westchester,  &  Connect- 
icut Traction  Company,  Pelham  Park  &  City  Island  Railway 
Company,  Inc. 

These  companies  are  described  in  the  caption  of  Ae  petition 
as  "constituting  part  of  the  Third  Avenue  System/'  The  basis 
of  the  petition  is  indicated  by  the  following  excerpts : 

'T[I.  That  petitioner  Third  Avenue  Railway  is  the  owner  and 
operator  of  street  surface  railroads  in  and  on  certain  streets,  high- 
ways, and  public  places  in  the  borough  of  Manhattan,  city  of 
New  York,  and  also  has  a  controlling  interest,  directly  through 
the  ownership  of  stocks,  bonds,  or  other  securities,  in  the  other 
petitioners  above  named  (except  in  the  case  of  petitioner  Bronx 
Traction  Company,  whidi  is  so  controlled  indirectly  through  pe- 
titioner Union  Railway  Company  of  New  York  city),  which  re- 
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&pectively  own  and  operate  street  surface  railroads  in  the  bor- 
ough of  Manhattan  and  or  in  the  borough  of  The  Bronx. 

"IV.  That  all  of  said  street  surface  railroads  of  petitioners 
and  of  said  Dry  Dock,  East  Broadway,  &  Battery  Kailroad  Com- 
pany constitute  what  is  commonly  known  as  the  ^ Third  Avenue 
Railway  System/  and  are  collectively  hereinafter  referred  to  as 
such,  and  have  been  heretofore  operated  as  one  system  of  street 
surface  railroads,  transfers  being  given  to  each  passexiger  riding 
on  any  line  of  said  Third  Avenue  Railway  System  to  other  lines 
at  intersecting  points,  entitling  such  passenger  to  ride  for  a  5- 
cent  fare  from  any  point  on  any  line  of  said  Third  Avenue  Rail- 
way System  to  a  point  on  any  other  line  in  the  same  general 
direction,  except  that  no  transfers  are  issued  as  between  the  lines 
operated  in  the  borough  of  Manhattan  and  the  lines  operated  in 
the  borough  of  The  Bronx.     .     .     • 

"IX,  That  as  a  result  of  the  operation  of  said  Third  Avenue 
Railway  System  for  the  year  ending  December  31,  1916,  there 
remains  as  true  net  income  available  as  a  return  upon  the  value 
of  the  properties  constituting  said  Third  Avenue  Railway  Sys- 
iem  used  in  the  public  service,  the  sum  of  $1,608,894.  That 
based  on  the  complete  results  from  operation  of  said  Third  Ave- 
nue Railway  System.     .     •     . 

"X.  That  if  the  earnings  from  the  operation  of  said  Third 
Avenue  Railway  System  during  said  two  years  ending  December 
31,  1916,  had  been  sufficient.     •     .     • 

"XI.  Petitioners  show  and  allege  that  during  the  past  two 
years  the  cost  of  every  element  necessary  for  the  performance 
of  service  to  the  public  by  said  Third  Avenue  Railway  System, — 
labor,  materials,  and  electric  energy, — has  be«i  materially  in- 
creased.    .     .     . 

"XII,  That  the  results  from  the  operation  of  said  Third  Ave- 
nue Railway  System.     ... 

"XIII,  That  the  total  number  of  passengers  carried  on  said 
Third  Avenue  Railway  System.     .     .     , 

"XIV,  That  because  of  the.  transfer  privilege,  the  average 
rate  of  fare  actually  received  by  said  Third  Avenue  Railway 
System.     .     .     . 

"XV.  Petitioners  refer  to  and  make  a  part  of  this  petition 
the  determination  in  case  No.  1181  wherein  it  was  held  that, 
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for  the  purpose  of  the  issuance  of  securities  of  the  new  corpora- 
tion to  be  formed  as  a  result  of  the  reorganization  of  the  Third 
Avenue  Railroad  Company,  which  was  the  predecessbr  of  peti- 
tioner Third  Avenue  Railway  Company,  the  aggregate  value, 
as  of  February  28,  1910,  of  the  properties  composing  said  Third 
Avenue  Railway  System  was  $35,100,000.     .     .     . 

"XVI.  Petitioners  show  that  the  annual  average  true  net  in- 
come which  has  been  received  by  petitioners  from  operation  of 
said  Third  Avenue  Railway  System.  .  .  .  Petitioners  allege 
that,  in  view  of  the  increased  costs  referred  to  above  in  %  11, 
the  true  net  income  received  by  the  petitioners  from  operation  of 
said  Third  Avenue  Railway  System.  •  .  .  That  the  current 
costs  of  operation  of  said  Third  Avenue  Railway  System  are 
in  excess  of  the  average  costs  of  such  operation  during  said  nine 
-months'  period.    ... 

"XVII.  That  the  average  rates  and  fares  chargeable  upon 
Haid  Third  Avenue  Railway  System,  as  produced  by  the  transfer 
system  now  in  effect,  are  insufficient.     .     .     . 

The  Relief  Asked  for  in  the  Petition. 

Annexed  to  the  petition  is  a  schedule  setting  forth  the  operat- 
ing statistics  of  the  "Third  Avenue  Railway  System,"  and  the 
prayer  for  relief  is  as  follows : 

'^Wherefore  your  petitioners  pray  for  an  order  of  the  Commis- 
sion abrogating  any  existing  order  or  orders  or  other  requirement 
requiring  that  any  of  the  above-named  companies  constituting 
said  Third  Avenue  Railway,  System  shall,  upon  demand  and 
v.'ithout  extra  charge,  give  to  each  passenger  paying  one  single 
fare  a  transfer  (entitling  such  passenger  to  one  continuous  trip 
to  any  point  or  portion  of  any  railroad  of  the  above-named  com- 
panies, either  in  the  borough  of  Manhattan  or  in  the  borough 
of  The  Bronx,  as  the  case  may  be,  and  that  the  above-named  com- 
panies constituting  said  Third  Avenxie  System  be  authorized,  so 
far  as  such  authorization  may  be  legally  necessary  for  making 
such  charge,  to  charge  and  receive  two  cents  for  each  and  every 
transfer  so  given  (without  further  or  extra  charge  for  a  retrans- 
fer),  and  that  the  rates,  fares,  and  charges  thereby  authorized  be 
determined  to  be  the  just  and  reasonable  rates,  fares,  and  charges 
to  be  thei-eaf ter  observed  by  the  above-named  companies  consti- 
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tntiiig  said  Third  Avenue  Bailway  System,  and  that  the  above- 
named  companies,  constituting  said  Third  Avenue  Railway  Sys- 
tem, may  have  such  other  and  further  relief  in  the  premises  as 
may  be  just  and  proper,  and  further,  that  a  hearing  may  be  had 
on  this  application." 

Virtually  from  the  opening  of  the  case,  doubt  arose,  and  di- 
vergence of  view  developed,  as  to  the  nature  and  basis  of  the 
petiticmers'  application.  In  terms  the  relief  asked  for  was  the 
right  to  charge  an  additional  2  cents  for  transfers,  wherever 
transfers  were  furnished.  Counsel  for  the  petitioners  from  the 
outset  has  treated  his  application  as  virtually  that  of  a  unitai-y 
*'system"  for  an  advance  in  rates  and  increase  in  revenues,  to 
be  accomplished,  incidentally  and  as  a  matter  of  mechanical 
method  of  collection,  through  charging  additionally  for  trans- 
fers. The  doubt  whether  the  proceeding  was  to  be  looked  upon 
as  "a  rate  case"  or  "a  transfer  case"  has  persisted  throughout 
the  taking  of  testimony.  Counsel  for  the  Commission,  in  an 
(»pcning  statement  at  the  first  hearing,  indicated  the  l^al  diffi- 
(»ulties  which  would  sooner  or  later  arise  in  trying  to  deal  with 
the  matter  as  an  application  for  a  rate  advance,  and  called  at- 
tention to  the  fact  that  "the  transfer  arrangements  in  force  at 
the  various  points  within  this  city  arise  in  a  variety  of  ways, 
and  are  affected  by  a  variety  of  statutory  regulations,  as  well 
as  by  oi'ders  of  this  Commission,"  and  continued  by  announcing 
that  "accordingly  these  complaints  of  the  companies  have  been 
set  for  hearing,  xmder  forms  of  orders  for  hearing  which  clearly 
indicate  the  respective  situations  .which  have  to  be  taken  into 
account  in  passing  upon  applications  for  authority  to  make  a 
general  charge  of  2  cents  for  transfers.  The  questions  of  law, 
and  at  least  some  of  the  questions  of  fact,  may  not  improbably 
group  themselves  around  the  separated  phases  set  out  in  the 
hearing  orders." 

The  Matters  as  to  Which  a  Hearing  Was  Authorized. 

The  subject-matter  of  the  inquiry,  as  set  out  in  the  hearing 
resolution  to  which  attention  was  thus  specifically  directed  at 
the  opening  of  the  hearings,  is  embraced  in  the  following  para- 
graphs: 

"(1)  The  just  and  reasonable  rates,  fares,  and  charges  to  be 
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thereafter  observed  and  in  force  as  the  maximum  to  be  charged 
for  the  transportation  of  passengers  upon  the  lines  of  each  of 
said  companies  for  one  continuous  ride  from  any  point  on  its 
road,  or  on  any  road,  line,  or  branch  operated  by  it,  or  under 
its  control,  to  any  other  point  thereof,  or  any  connecting  branch 
thereof; 

"(2)  The  joint  rates,  fares,  and  charges  as  the  maximum  to 
be  exacted  for  the  transportation,  by  the  said  companies  or 
either  of  them,  of  passengers  and  property  over  a  through  route 
or  under  a  joint  rate  established  by  one  or  more  of  the  said 
companies  with  any  other  or  others  of  the  said  companies  or 
with  any  other  street  railroad  corporation  or  corporations ; 

"(3)  The  just  and  reasonable  service  and  rules  and  regula- 
tions affecting  the  transportation  upon  the  street  railroads  of 
i^id  companies  or  either  of  them  by  the  use  of  transfers  given 
to  each  passenger  paying  one  single  fare ; 

"(4)  Whether  the  said  companies  or  either  of  them  which 
have  or  has  entered  into  a  contract  with  any  other  street  rail- 
load  corporation  as  provided  in  §  78  of  the  Railroad  Law  should 
be  reUeved  from  the  obligation  to  carry  or  permit  any  other 
party  to  such  contract  to  carry  between  any  two  points  on  the 
railroads  or  portion  thereof  embraced  in  such  contract  any  pas- 
senger desiring  to  make  (me  continuous  trip  between  such  points 
for  a  single  fare,  not  higher  than  the  fare  lawfully  chargeable 
by  either  of  such  companies  or  corporations  for  an  adult  pas- 
senger, and  to  issue  transfers  for  such  continuous  trip ;  and 

"(5)  In  the  event  that  any  order  is  made  by  the  Coninii.ssiou, 
wth  respect  to  any  of  the  matters  and  things  above  set  forth, 
the  time  or  times  of  the  taking  effect  of  the  said  order,  and  the 
l^tiQid  or  periods  with  which  the  same  shall  be  and  continue  in 

The  hearing  resolution  further  contained  the  following  ad- 
monitory paragraph: 

"Further  resolved  that  the  said  petitioners  give  notice  of  this 
hearing  to  each  street  railroad  corporation  other  than  the  peti- 
tioners with  whom  they  or  either  of  them  have  established  a 
through  route  or  joint  rate  for  the  transportation  of  passengers 
and  property,  or  with  whom  they  or  either  of  them  have  entered 
into  a  contract  as  provided  in  §  78  of  the  llailroad  Law,  by 
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service  upon  such  other  parties  of  a  copy  of  this  resolution  with 
a  statement  that  the  notice  is  served  pursuant  to  this  resolution/' 

The  Theory  on  Which  the  Petitioners  Have  Proceeded, 

At  the  hearing  on  June  28,  1917,  in  pursuance  of  the  direc- 
tion of  the  Commission  at  the  preceding  hearing,  counsel  for  the 
Commission  submitted  a  "statement  of  concrete  data  desired 
from  the  petitioners  in  case  Xo.  2211,"  in  which  the  data  requi- 
site for  a  consideration  of  the  case  on  a  "transfer-charge"  basis 
was  asked  for  in  detail,  and  request  made  also  for  the  separated 
appraisals,  operating  statistics,  income  statements,  and  the  like, 
of  the  individual  companies. 

Nevertheless,  as  was  their  right,  the  petitioners  adhered  to 
the  theory  of  a  "system"  application  for  a  rate  advance  through 
charging  for  transfers,  and  ignored  consideration  of  the  par- 
ticularized statutory  franchises  and  contractual  situations  set 
forth  in  the  hearing  order  and  necessarily  the  basis  for  an  appli- 
cation for  a  change  in  existing  "transfer"  rights  and  privileges. 
"System"  summaries,  appraisals,  reports,  balance  sheets,  and 
operating  data  were  put  in  to  show  "system"  conditions  and 
the  need  of  the  "system"  for  a  fare  in  excess  of  5  cents  per 
passenger.  Scant  attention  was  given  to  franchise  conditions 
or  to  the  fiscal  data  and  properties  of  the  constituent  companies. 
Matters  were  going  along  on  that  basis  until  the  decision  of 
the  court  of  appeals  in  the  Kochcster  Case  seemed  to  furnish 
such  a  confirmation  of  the  Commission's  original  view  of  the 
necessary  legal  basis  of  the  proceeding  as  to  warrant  the  cessa- 
tion of  anything  projected  on  other  lines. 

Nature  and  Sources  of  the  Companies'  Obligations  as  to  Trans- 
fers. 

The  application  of  the  Third  Avenue  "System"  is,  in  sub- 
stance, that  its  constituent  companies  "be  authorized,  where  a 
passenger  paying  a  fare  of  5  cents  on  boarding  a  car  finds  it 
necessary  to  transfer  to  another  surface  car  in  order  to  com- 
plete his  journey  to  his  destination,  to  charge  in  all  cases  the 
sum  of  2  cents  for  the  slip  of  paper  constituting  the  token  of 
his  riglit  thus  to  continue  and  complete  his  journey." 

Under  most  of  the  franchises  and  statutes  hereinafter  referred 
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to,  the  giving  of  a  transfer  as  token  of  the  passenger's  right  tlius 
to  continue  his  journey  is  not  set  forth  as  an  obligation  in  hive 
verba,  but  is  a  consequence  of  the  company's  routing  of  lines  and 
its  operating  methods.  The  legal  obligation  of  the  company  is 
commonly  not  to  charge  more  than  5  cents  for  a  single,  con- 
tinuous trip  'between  any  two  points  on  its  lines,  even  though 
through  cars  are  not  operated  between  such  points,  and  there- 
fore the  giving  of  a  transfer  is  required  as  evidence  of  the  pas- 
senger's right  to  continue  his  journey  on  a  different  car  or  line 
for  the  single  5-cent  fare  paid  on  the  first  car  he  boarded  (Bull 
V.  Xew  York  City  R.  Co.  192  N.  Y.  361,  371,  19  L.R.A. 
(X.S.)  778,  35  N.  E.  385;  Weber  v.  Rochester,  S.  &  E.  R.  Co. 
145  App.  Div.  84,  88,  129  X.  Y.  Supp.  30-i).  Where  a  trans- 
fer is  issued  by  a  company  from  one  to  another  of  its  own  lines 
or  from  one  of  its  own  lines  to  a  line  of  another  company  oper- 
ated by  it  or  under  its  control,  such  issuance,  and  the  obligation 
to  continue  the  same,  are  deemed  to  flow  from  the  company's 
legal  duty  not  to  charge  more  than  5  cents  for  a  single  journey 
between  any  two  points  on  such  lines. 

This  obligation  on  the  part  of  a  company,  and  its  duty  to  give 
a  transfer  where  necessary  to  make  the  obligation  effective,  may 
arise  from  one  or  more  of  these  six  sources : 

(1)  Provisions  contained  in  the  act  incorporating  the  com- 
pany; 

(2)  Provisions  contained  in  the  contract  granting  the  "con- 
sent" of  the  municipal  authorities,  prior  to  the  constitutional 
amendment  of  1875 ; 

(3)  Provisions  contained  in  a  contract  granting  the  "con- 
aent*'  of  the  municipal  authorities,  subsequently  to  the  constitu- 
tional amendment  of  1875 ; 

(4)  Provisions  contained  in  §  181  of  the  Railroad  Law; 

(5)  Provisions  contained  in  subdivision  7  of  §  49  of  the 
Public  Service  Commissions  Law ;  or 

(6)  Provisions  set  forth  in  orders  made  by  the  Commission 
(in  case  No.  1364  as  to  this  company)  in  pursuance  of  subdivi- 
sions 3  and  6  of  §  49  of  the  Public  Service  Commissions  Law. 

The  Decision  in  the  Bochester  Case. 

Without  going  elaborately  into  discussion  of  the  ruling  of  the 
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court  of  appeals  in  the  Rochester  Case,  already  analyzed  by 
the  Commission  in  passing  upon  the  application  of  the  Bronx 
Gas  &  Electric  Company,  it  appears  that  the  highest  court  of 
the  state  has  held: 

(a)  That  whatever  power  the  legislature  might  have  (1)  to 
increase  a  maximum  rate  of  fare  fixed  as  a  condition  of  the 
granting  of  the  municipal  consent  under  subdivision  18  of  ar- 
ticle 3  of  the  state  Constitution,  or  (2)  to  increase  a  rate  of 
fare  fixed  in  a  franchise  pursuant  to  a  legislative,  rather  than 
constitutional,  grant  of  power  to  the  municipality  for  such  a 
purpose,  the  legislature  has  not  undertaken  to  delegate  to  the 
Commission  any  power  to  do  anything,  without  the  consent  of 
the  municipal  authorities,  as  to  a  rate  of  fare  fixed  pursuant 
to  either  constitutional  or  statutory  authorization,  in  such  a 
frnuchise,  contract,  or  agreement  of  local  "consent,"  whether 
the  same  was  gianted  before  or  after  the  constitutional  amend- 
ment of  1875,  and  whether  the  same  was  of  a  class  to  which 
that  amendment  related  or  was  outside  it;  and 

(b)  That  the  legislature  has  delegated  to  tjie  Commission, 
and  the  Commission  accordingly  possesses,  plenary  power  to 
disregard  a  statutory  limitation  upon  the  fares  chargeable  by 
lailroads  and  street  railroads,  in  fixing  a  reasonable  fare  to  be 
charged  by  companies  operating  such  utilities. 

Whether  the  Commission  is  bound  to  give  any  force  or  effect 
whatsoever  to  a  fare  or  rate  provision  inserted  by  a  village, 
town,  or  municipal  board  in  a  franchise  or  contract,  in  pur- 
suance of  no  constitutional  or  statutory  requirement  or  delega- 
tion of  power  to  make  a  stipulation  fixing  maximum  rates  or 
fares,  the  court  of  appeals  does  not  appear  to  have  yet  decided. 
The  Rochester  decision  plainly  related  to  franchises  in  which 
the  insertion  of  a  rate  or  fare  provision  by  the  municipal  au- 
thorities had  been  required  or  authorized,  by  statute  (in  the 
Rochester  Case,  §  173  of  the  Railroad  Law)  or  by  the  Consti- 
tution (article  3,  §  18).  The  opinion  of  Judge  Pound  said: 
"The  power  of  the  local  authorities  to  impose  as  a  condition  to 
giving  consent  to  the  construction  and  operation  of  a  street  rail- 
road that  a  stipulated  rate  of  fare  should  be  charged  has  been 
repeatedly  upheld.  (People  ex  rel.  West  Side  Street  R.  Co.  v. 
Barnard,  110  N.  Y.  548,  18  K.  E.  354;  Kittinger  v.  Buffalo 
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Traction  Co.  160  N.  Y.  377,  391,  392,  54  K  E.  1081;  Public 
Service  Commission  v.  Westchester  Street  R  Co.  206  N.  Y. 
209,  99  N.  E.  536 ;  People  ex  rel.  Frontier  Electric  R.  Co.  v. 
Iforth  Tonawanda,  70  Misc.  91,  126  N.  Y.  Supp.  186;  Alle- 
gheny V.  Millville,  E.  &  S.  Sti-eet  K.  Co.  159  Pa.  411,  28  Atl. 
202.)     But  these  cases  dealt  with  the  question  of  local  power 
over  the  corporation,  and  not  with  the  question  of  general  legis- 
lative power  over  the  municipality.     ...     It  has  been  held 
that  the  l^islature  may,  by  virtue  of  its  general  power  over 
municipalities,  regulate  the  mode  and  manner  in  which  the  con- 
sent of  the  local  authorities  to  the  construction '  and  operation 
of  street  railroads  shall  be  given,  and  may  r^ulate  and  limit 
hy  statute  the  conditions  upon  which  it  may  be  given.      (Re 
Thirty-fourth  Street  R.  Co.  102  K  Y.  343,  7  N.  E.  172;  Beek- 
man  v.  Third  Ave.  R.  Co.  153  K  Y.  144,  152,  47  K  E.  277 ; 
People  ex  rel.  South  Shore  Traction  Co.  v.  Willcox,  196  X.  Y. 
212,  80  X.  E.  459.)     Regulations  are  so  made  in  certain  cases 
hv  the  Railroad  Law,  §  173,  but  that  section  expressly  provides 
that  nothing  therein  contained  shall  be  construed  as  modifying 
or  affecting  the  terms  of  the  contract  between  the  city  of  Roch- 
ester and  the  street  railroad,  and  it  looks  to  the  future  and  does 
not  attempt  to  regulate  consents  already  granted.     The  Consti- 
riition  does  not  expressly  pi'Ovide  that  the  municipality  may 
irrevocably  establish  rates  for  the  entire  period  of  a  franchise, 
and  it  has  been  held  invariably  and  in  a  legion  of  cases  that 
such  power  to  establish  rates  is  not  essential  to  the  consent  of 
local  authorities,  and  will  not  be  implied,  and  that  the  legisla- 
ture is  at  all  times  supreme  in  the  matter.     (Home  Telepli.  & 
Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265,  53  L.  ed.  176,  20 
Sup.  Ct.  Rep.  50 ;  Board  of  Survey  v.  Bay  State  Street  R.  Co. 
224  Mass.  463,  113  N.  E.  273;  State  ex  rel.  Webster  v.  Supe- 
rior Ct.  67  Wash.  37,  L.RA.1915C,  287,  120  Pac.  861,  Ann. 
(-as.   1913D,  78;   State  ex  rel.  Missouri  Southern  R.   Co.  v. 
Public  Service  Commission,  259  Mo.   704,   168  S.  W.   1156; 
Manitowoc  v.  Manitowoc  &  N.  Traction  Co.  145  Wis.  13,  140 
Am.  St.  Rep.  1056,  129  N.  W.  925 ;  Dawson  v.  Dawson  Teleph. 
Co.  137  Ga.  62,  72  S.  E.  508;  Woodburn  v.  Public  Service 
Commission,  82  Or.  114,  L.R.A.1917C,  98,  P.U.R1917B,  067, 
161  Pac.   301,  Ann.   Cas.   1017E,   996;   CoUingswood   Sovver- 
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age  Co.  V.  CoUingswood,  91  N.  J.  L.  20,  P.U.R.19180,  261, 
102  Atl.  901.)  In  all  such  cases,  the  question  was  one  of  unre- 
stricted legislative  power,  policy,  and  discretion  over  a  city  or 
town  where  the  local  authorities  were  held  to  be  mere  instru- 
mentalities through  which  the  state  exercised  its  sovereign  pow- 
er. The  paramount  power  of  the  l^slature  over  the  subject 
of  fares  was  upheld  in  the  absence  of  a  constitutional  limita- 
tion. But  our  Constitution,  by  requiring  the  consent  of  the 
local  authorities,  recognizes  that  our  municipalities  are  pra 
ianto  independent  of  legislative  control,  exercising  some  frag- 
ment of  power,  otherwise  legislative  in  character,  which  has. 
been  thus  irrevocably  transferred  by  the  fundamental  law  from 
the  legislature  to  the  locality.  The  grant  by  the  municipality 
of  authority  to  use  the  streets  is  not  a  mere  privilege  or  gratuity. 
Once  accepted,  it  becomes  a  contract  which  neither  the  state  nor 
its  agencies  can  impair.  (People  v.  O'Brien,  111  N.  Y,  1,  2 
L.R.A.  255,  7  Am.  St.  Eep.  684,  18  K  E.  692.) 

The  Rochester  decision  must  be  deemed  to  declare  that  the 
legislature  has  conferred  on  the  Commission  no  power  to  in- 
crease a  rate  validly  and  authorizedly  fixed  by  a  municipal  fran^ 
chise,  in  pursuance  of  constitutional  or  statutory  requirement 
or  authorization;  but  the  Commission  does  not  think  the  court 
of  appeals  passed  upon  the  effect,  if  any,  in  general  or  as  against 
the  state  regulative  power,  of  a  rate  or  fare  provision  inserted 
without  any  manner  of  authorization  from  the  legislature  or  the 
Constitution. 

Possible  Bearings  of  the  Bochesier  Decision. 

Furthermore,  it  is  of  course  true  that,  as  was  pointed  out 
upon  the  oral  argument  herein,  the  granting  of  a  writ  of  pro- 
hibition against  an  increase  of  fares  upon  street  railroads  within 
the  present  city  of  Eochester  involved  results  broader  than  the 
expressed  holding  of  the  court,  and  cast  doubt  upon  the  Com- 
mission's authority  in  any  respect  as  to  the  present  petition. 
For  example,  the  effect  of  the  decision  is  to  deny  to  the  Public 
Service  Commission  for  the  Second  District  power  to  advance 
above  5  cents,  without  municipal  consent,  the  fare  charged  by 
the  New  York  State  Railways  Company  for  a  single  ride  be- 
tween any  two  points  on  any  of  the  lines  operated  by  it  within. 
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the  present  limits  of  the  city  of  Kochester.  The  undisputed 
facts  before  the  court  showed  chat  the  New  York  State  Rail- 
ways Company,  and  its  predecessor,  the  Rochester  Railway 
Company,  leased  and  operated  the  lines  of  several  street  railroad 
companies  in  Rochester,  under  the  respective  franchises  of  those 
companies.  As  to  some  of  them,  the  Rochester  Railway  Com- 
pany apparently  took  over  the  franchises  and  rights  of  the  con- 
stituent companies;  as  to  at  least  one  other,  the  Rochester 
liailway  Company  and  its  successor,  the  New  York  State  Rail- 
ways Company,  have  operated  only  under  lease.  The  latter  is 
true,  for  example,  as  to  the  lines  of  the  Rochester  Electric  Rail- 
way Company,  which,  until  the  passage  of  the  "Charlotte  An- 
nexation Act"  in  1915,  did  not  come  within  the  limits  of  the 
city  of  Rochester  at  all,  but  extended  from  the  city-line  termi- 
nus of  Lake  avenue  along  a  boulevard  a  distance  of  nearly  4 
miles  to  the  northerly  boundaries  of  the  village  of  Charlotte,  on 
Lake  Ontario.  In  1915,  the  village  of  Charlotte,  together  with 
the  strip  of  land  comprising  this  boulevard  and  right  of  way^ 
connecting  the  city  and  the  village,  were  annexed  to  the  city 
of  Rochester  by  a  legislative  act.  As  to  the  lines  of  the  Roch- 
ester Electric  Railway  Company,  no  fare  limitation  was  to  be 
found  in  any  franchise  or  statute  until  1915,  when,  as  the  rec- 
ord before  the  court  of  appeals  showed,  the  principal  argiunent 
nsed  to  induce  the  citizens  of  Charlotte  to  approve  the  proposed 
annexation  was  that,  by  the  statute  through  which  the  annexa- 
tion was  to  be  accomplished,  a  5-cent  limitation  on  fares  between 
any  two  points  on  lines  operated  by  the  New  York  State  Rail- 
ways Company  wdthin  the  city  of  Rochester  was  to  be  specifi- 
cally extended  and  made  applicable  to  points  one  or  both  of 
which  were  located  in  the  annexed  territory,  thus  making  a 
5-cent  fare  available  to  and  from  Charlotte,  in  place  of  the  10- 
cent  fare  hitherto  charged.  Both  the  5-cent  fare  provision  of 
the  Railroad  Law  (§  181)  and  the  similar  provision  in  the 
contract  of  February  25,  1890,  between  the  city  and  one  of 
the  predecessors  of  the  New  York  State  Railways  Company, 
would  probably,  under  the  rule  of  the  Braffett  Case,  204  N.  Y* 
440,  97  N.  E.  888,  have  been  held  applicable  only  to  and  within 
the  limits  of  the  city  as  they  stood  prior  to  the  enactment  of  the 
Aimexation  Act  in  1915.  Any  limitaticaa  on  the  fare  charge- 
P.U.R.1918E.  8 
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able  between  two  points  within  the  present  city  one  or  both  of 
which  are  located  in  the  annexed  territory  would  seem  to  be 
derived  from  the  1915  statute,  and  not  from  any  franchise  ob- 
tained or  contract  entered  into  by  the  New  York  State  Kail- 
ways  Company  or  any  of  the  companies  whose  former  lines  it 
now  operates. 

Thus  it  may  be  argued  to  appear  that  the  learned  court  de- 
nied the  right  of  the  Commission,  without  municipal  acquies- 
cence, to  increase  above  5  cents. 

(a)  The  former  Eochester-Charlotte  rate,  reduced  from  10 
to  5  cents  only  by  virtue  of  the  1915  statutory  limitation; 

(b)  The  rate  charged  for  a  trip  begun  on  the  leased  line  of 
the  Rochester  Electric  Railway  Company,  outside  of  the  former 
city  limits  and  to  which  no  franchise  limitation  is  applicable, 
and  continued  on  a  line  of  another  and  separate  company,  cov- 
ered by  a  separate  franchise  containing  a  fare  limitation,  but  a 
pai-t  of  the  same  "system"  within  the  former  city  limits ;  and 

(c)  The  rate  charged  by  the  New  York  State  Railways  Com- 
pany within  the  former  limits  of  the  city  for  a  single  continuous 
trip  over  and  by  means  of  two  or  more  lines  which  had  been  the 
separate  lines  of  two  or  more  companies,  and  which  had  covered 
by  separate  franchises  iu  which  the  5-cent  fare  provision  was  in 
terms  made  applicable  to  the  lines  or  franchise  route  of  that 
particular  constituent  company. 

From  the  foregoing,  the  argument  can  be  made  with  consid- 
erable force  that  in  practical  consequences  the  court  of  appeals 
Jias  not  only  witliheld  from  the  Commission  power  to  advance 
lates  limited  only  by  statute,  but  has  also  ruled  in  effect  that 
operation  under  the  leasing  of  separate  companies,  operation 
under  sepai'ate  basic  franchises  of  separate  companies,  and  oper- 
ation involving  a  change  or  transfer  of  passengers  to  lines  of  a 
separate  leased  company  of  the  same  system,  do  not  afford  a 
basis  for  a  charge  in  excess  of  the  franchise  maximum.  A  meas- 
ure of  support  is  furnished  for  the  contention  that  the  street 
railroad  system  and  the  limits  of  the  city  mark  the  confines  of 
the  5-cent  fare,  not  separation  of  franchises  or  companies,  the 
preservation  of  the  separate  identity  of  companies  leased  and 
under  common  operation,  or  continuity  of  journey  without 
change  of  cars  or  lines. 
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Digitized  by  LjOOQIC 


KE  THIKD  AVENUE  R.  CO.  llo 

The  **Validit}j'  of  Fare  Provisions  in  Franchises. 

Of  course,  if  all  of  these  indirect  results  of  the  action  of  the 
court  of  appeals  in  the  Rochester  Case  were  intended,  little 
would  remain  for  consideration  as  to  the  present  petition.  We 
are  inclined  to  the  opinion,  however,  that  the  apparent  diver- 
gence between  the  result  reached  and  the  views  expressed  should 
be  attributed  to  the  broad  way  in  which  the  court  and  counsel 
jipproached  the  issue  and  the  failure  of  counsel  to  discuss  the 
details  of  the  franchise  and  operating  situation  of  the  New  York 
State  Railways  within  the  city  of  Rochester.  The  vital  ques- 
lion  discussed  in  the  court  of  appeals  was  as  to  whether  fare 
or  rate  provisions  agi'ced  to  by  public  utility  companies  as  a 
condition  of  their  local  franchise  were  "valid,"  or  whetlier  the 
appellate  division  for  the  third  department  had  been  justified 
(People  ex  rel.  Xew  York  &  X.  S.  Traction  Co.  v.  Public  Serv- 
ice Commission,  175  App.  Div.  809,  P.U.R.1917B,  957,  162 
N.  Y.  Supp.  405)  in  ignoring  decisions  of  the  court  of  appeals 
holding  such  provisions  to  be  valid.  If  the  appellate  division 
was  wrong  in  trying  to  reverse  the  law  and  policy  of  the  state, 
through  ruling  that  the  municipalities  were  "constitutionally 
prohibited"  from  inserting  fare  provisions  in  their  franchise 
^'consents,"  the  secondary  question  was  as  to  the  manner  in 
which  fare  provisions  so  agreed  to  by  the  company  might  be 
changed.  The  tenor  of  the  opinion  of  the  court  of  appeals  indi- 
cates clearly  that  the  learned  court  had  in  view  the  legal  and 
constitutional  questions  in  their  broader  aspects,  not  the  details 
of  the  Rochester  situation,  and  from  such  a  point  of  approach 
ruled  comprehensively  that  fare  or  rate  proWsions  author- 
izedly  inserted  in  municipal  franchises  are  "valid,"  and  that  the 
legislature  has  not  undertaken  to  confer  on  the  Public  Service 
Commissions  power  to  advance,  without  municipal  "consent," 
a  rate  so  fixed.  The  court  likewise  declared  that  statutory 
wa:idma  may  be  overruled  by  the  Commission,  and  the  Commis- 
fi^ion  does  not  believe  that  any  good  end  will  be  served  by  a 
microscopic  examination  of  the  Rochester  situation  to  give  a 
different   or   more   sweeping   significance   to   a   judicial   action 

predicated  manifestly  on  broad  and  basic  considerations. 
P.U.R.1918E. 
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The  Westchester  Case  and  Its  Bearing  on  Franchise  Limitations* 

The  query  should  perhaps  be  noted  in  this  connection  as  ta 
how  far  the  action  of  the  learned  court,  at  least  with  respect 
to  rates  upon  lines  within  the  former  limits  of  the  city  of  Roch- 
ester, may  be  attributed  to  accord  with  the  ruling  in  Public 
Service  Commission  v.  Westchester  Street  R.  Co.  206  X.  Y. 
209,  99  N.  E;  536).  The  franchise  grant  to  the  Rochester 
City  &  Brighton  Railroad  Company,  on  February  25,  1890, 
contained  the  following  provision:  "...  the  said  com- 
pany, its  successors  and  assigns,  shall  during  its  or  their  corpo- 
rate existence,  charge  no  passenger  more  than  5  cents  for  one 
continuous  ride  from  any  point  on  its  road  or  on  any  road  or 
line  or  branch  operated  by  it  or  under  its  control,  to  any  other 
jjoint  thereon,  or  on  any  connecting  branch  thereof,  within  the 
limits  of  the  city  of  Rochester." 

When  the  Rochester  Railway  Company,  with  which  the  Roch- 
ester City  &  Brighton  Railroad  Company  had  meanwhile  been 
merged  and  consolidated,  obtained  from  the  city  an  agreement, 
on  December  31,  1894,  confirming  and  extending  its  right  to 
operate  under  the  franchises  it  had  taken  over  from  various 
companies,  one  of  the  conditions  was  as  follows : 

"Fourth,  that  all  the  provisions  of  any  agreement  between 
the  city  of  Rochester  and  any  street  railroad  company,  and  all 
ordinances,  resolutions,  grants,  and  consents  heretofore  passed 
by  said  city,  with  reference  to  the  construction,  maintenance, 
or  operation  of  street  railroads  within  said  city,  shall  remain  in 
full  and  binding  force;  and  these  resolutions  shall  not  be  con- 
strued as  extending  or  affecting  the  franchise  of  any  such  com- 
pany, or  the  time  of  the  expiration  of  any  such  franchise,  or 
the  moneys  required  to  be  paid  to  said  city  by  such  company, 
or  as  repealing,  modifying,  or  changing  in  any  respect  the  terms 
or  provisions  of  any  agreement  previously  entered  into  between 
said  city  and  any  street  railroad  company.'' 

In  the  Westchester  Case,  the  court  of  appeals  upheld  and  en- 
forced, in  a  mandamus  proceeding  brought  by  the  Commission 
for  the  second  district,  a  franchise  provision  requiring  the  com- 
pany to  carry  passengers  between  White  Plains  and  the  steam- 
boat landing  in  Mamaroneck  for  a  fare  of  5  cents.    The  defend- 
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ant  company's  predecessor  had  obtained  from  the  village  of 
Mamaroneek  a  franchise  covering  this  precise  route  and  dis- 
tance, under  which  the  company  had  been  authorized  to  charge 
10  cents.  Later,  however,  the  predecessor  company  obtained  a 
franchise  for  an  extension  of  its  line  beyond  the  steamboat  land- 
ing, and  agreed  therein  to  charge  passengers  between  White 
Plains  and  points  on  the  extension,  over  the  route  covered  by 
the  original  franchise,  a  fare  of  5  cents.  Subsequently,  on 
a  foreclosure  sale,  the  route  covered  by  the  original  franchise 
was  acquired  by  the  defendant,  and  the  extension  by  a  separate 
company,  and  the  defendant  sought  to  disregard  the  provision 
of  the  franchise  for  the  extension  and  charge  the  full  amount 
authorized  by  the  franchise  for  the  route  operated  by  the  de- 
fendant company.  This  the  court  of  appeals  held  that  the  de- 
fendant could  not  do,  and  ruled  that  the  5-cent  limitation,  con- 
tained in  the  franchise  obtained  by  the  defendant's  predecessor 
for  the  extension,  was  now  binding  upon  the  defendant  over  the 
route  operated  by  the  present  company,  saying: 

"When  the  village  granted  appellant's  predecessor  an  exten- 
sion of  its  franchise  it  had  the  right  as  a  consideration  therefor 
to  exact  suitable  conditions  and  agreements  from  the  company 
in  the  interest  of  its  inhabitants.  There  is  no  doubt  that  the 
rate  of  fare  to  be  charged  to  and  from  points  in  the  village  was 
a  matter  of  such  municipal  and  public  interest  that  the  munici-N 
pal  authorities  might  bargain  with  reference  thereto.  There- 
fore the  grant  of  the  new  franchise  on  the  condition  and  con- 
sideration, amongst  others,  of  a  5-cent  fare  between  the  points 
now  involved,  and  the  acceptance  by  the  company  thereof  and 
its  agreement  to  observe  all  the  ^conditions,  regulations,  and  re- 
strictions' thereof  made  a  valid  contract. 

**It  is  urged  that  this  did  not  have  the  effect  to  modify  the 
original  or  10-cent  franchise  covering  the  section  of  road  here 
involved.  I  do  not  know  that  particular  terms  are  indispensa- 
ble, but  it  seems  to  me  that  such  was  the  result.  The  village 
had  granted  a  prior  franchise  duly  accepted  by  the  company 
under  which  the  latter  was  entitled  to  charge  a  10-cent  fare. 
The  village  then  granted  an  additional  franchise  on  condition 
of  a  reduced  fare  over  that  portion  of  the  road  covered  and 
affected  by  the  first  franchise,  and  the  company  accepted  it  and 
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agreed  to  abide  by  its  conditions  and  entered  on  its  enjoyment. 
]t  seems  to  me  that  thereby  the  old  franchise  was  presently  and 
effectively  modified  or  superseded  by  the  new  contract  so  far  as 
the  village  authorities  were  interested  in  and  could  contract  for 
a  reduced  fare." 

Powers  of  the  Commission  as  to  Statutory  Limitations. 

In  so  far  as  the  present  obligation  to  give  a  continuous  ride 
over  connecting  lines  for  a  single  fare  of  5  cents  arises  solehj 
from  the  act  of  incorporation  of  the  company,  the  provisions 
of  §  181  of  the  Railroad  Law,  or  the  order  made  by  the  Com- 
mission in  case  No.  1364,  it  is  clear  that  the  Commission  pos- 
sesses jurisdiction,  under  the  decision  in  the  Rochester  Case,  to 
authorize,  upon  a  proper  showing  of  fact,  a  charge  in  excess  of 
5  cents  for  a  ride  upon  a  single  line  or  for  a  continuous  ride 
by  means  of  two  or  more  intersecting  or  connecting  lines,  and 
there  would  remain  only  the  question  of  the  propriety  or  legality 
of  exacting  such  a  charge  only  from  such  passengers  as  are 
bound  for  such  a  destination  as,  under  the  company's  routiuqr 
of  its  cars,  would  require  the  gi*anting  of  a  transfer  in  token 
cf  right  to  use  a  second  line  in  order  to  reach  that  destination. 
This  is  true  whether  the  petition  be  looked  upon  as  emanatinpr 
from  a  unitary  "system"  or  separate  companies.  The  Commis- 
sion has  power,  upon  a  proper  showing,  to  disregard  a  legisla- 
tive determination  as  to  what  rate  is  deemed  reasonable  at  the 
time  of  the  enactment,  and  may  fix  anew  a  reasonable  rate, 
higher  or  lower  than  the  statutory  figure.  The  question  whether 
the  Third  Avenue  "System"  may  suddenly,  under  the  prompt- 
ings of  the  Rochester  decision,  metamorphose  itself  into  four- 
teen separate  operating  companies,  each  as  though  in  no  wise 
identified  with  any  other  or  with  the  "system,"  becomes  of  con- 
sequence in  construing  the  effect  of  fi-anchise  provisions.  If 
the  "system"  must  stand  or  fall  in  this  case  as  a  "system"  pre- 
senting a  "system"  application,  with  all  parts  bound  by  restrict 
tions  self-imposed  upon  any,  it  is  reasonably  clear  that  the  Roch- 
ester decision  will  stand  in  the  way  of  any  change  in  fares  or 
charge  for  transfers,  in  the  absence  of  the  consent  of  the  city 
of  New  York.  Neither  directly  nor  indirectly  can  a  company 
or  a  unitary  "system"  charge  a  fare  in  excess  of  the  maximum 
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prescribed  by  its  franchise.  It  is  clear  likewise  that  the  pendii).u 
application  must  be,  and  must  be  presented'and  proved  as,  either 
jiu  application  by  a  "system"  for  "system"  relief  or  as  by  indi- 
vidual, separate  companies  for  relief  to  individual  companies. 
The  relationship  of  the  Third  Avenue  "System"  and  its  units, 
to  this  Commission  and  to  the  public,  must  be  one  thing  or  the 
other;  it  cannot  be  both  or  either,  as  the  momentary  emergency 
may  seem  to  demand.  For  the  present,  however,  we  may  pro- 
ceed with  analysis  of  the  limitations  of  law  and  policy  which 
appear  to  be  operative,  under  the  theory  of  the  case  now  ui*ged 
by  the  petitioners. 

Discussion  of  Detailed  Situations. 

Of  course,  for  a  final  determination  of  any  company's  status 
and  rights,  and  the  Commission's  powers,  as  to  fares  and  trans- 
fers, a  full  record  of  its  franchises,  trackage,  and  operating 
agreements,  control  by  other  companies,  and  the  like,  must  be 
available.  Not  all  of  that  data  is  now  before  the  Commission 
as  to  this  ^'system."  On  franchise  and  trackage  questions,  the 
Commission's  own  complete  records  of  documents  filed  by  the 
city  and  the  companies  have  been  taken  into  account  in  the 
preparation  of  this  memorandum,  together  with  tabulations  pre- 
pared by  the  city,  the  petitioners,  and  the  Commission,  showing 
the  points  at  which  transfers  are  now  given,  the  respective  com- 
panies giving  them,  and  the  franchise,  contractual  or  statutory 
provisions  believed  to  affect  the  same.  The  discussion  will  be 
grouped  according  to  the  various  situations  disclosed. 

[1]  /.  The  exchange  of  transfers  between  lines  of  an  operai- 
ing  company,  one  or  more  of  whose  franchise  ''consents"  from  the 
city  is  conceded  to  contain  a  provision  limitiing  the  company  to 
a  fare  of  5  cents  for  a  single  continuous  journey  between  any 
two  points  an  its  lines  within  the  city  of  New  York. 

In  this  category  are  transfers  exchanged  between  different 
lines  of  the  following  companies : 

Between  lines  of  the  Union  Kailway  Company,  including  the 
Bronx  Traction  Company. 

Between  lines  of  the  New  York  City  Interborough  Railway 

Company. 
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Between  lines  of  the  Forty-second  Street,  Manhattanville,  & 
St.  Xicholas  Avenue- Eailway  Company. 

Counsel  for  the  Third  Avenue  System  and  these  companies 
has  conceded,  at  least  for  the  purposes  of  this  proceeding,  that 
the  decision  in  the  Rochester  Case  precludes  the  Commission 
from  granting  any  of  these  companies  the  right  to  charge  for  a 
transfer  between  its  owti  lines,  and  as  this  conclusion  is  ob- 
viously required  by  the  provisions  of  the  franchise  contraots, 
no  further  discussion  of  this  situation  seems  necessary. 

Counsel  for  the  petitioners  also  concedes  similarly  the  lack 
of  power  in  the  Conynission  to  sanction  a  charge  for  transfers 
l)etween  the  lines  of  the  Union  Railway  Company  and  the 
Yonkers  Railroad  Company. 

//.  The  exchange  of  transfers  between  the  Third  Avenue  Rail- 
vmy  Company  and  companies  claimed  by  it  to  be  operated  inde- 
pendently of  and  in  no  respect  legally  ^'controlled''  by  that  comr 
pany. 

In  this  cat^ory  are  the  following  exchange  of  transfers : 

Between  the  Third  Avenue  Railway  Company  and  the  Dry 
Dock,  East  Broadway,  &  Battery  Railroad  Company. 

Between  the  Third  Avenue  Railway  Company  and  the  Mid- 
Crosstown  Railway  Company. 

Between  the  Third  Avenue  Railway  Company  and  the  Forty- 
second  Street,  Manhattanville,  &  St.  Nicholas  Avenue  Railway 
Company. 

Between  the  Third  Avenue  Railway  Company  and  the  Belt 
Line  Railway  Corporation. 

[2]  The  question  whether  the  Commission  has  been  vested 
with 'jurisdiction  to  make  effective,  without  municipal  consent, 
a  charge  of  more  than  5  cents  for  a  continuous  ride  between 
points  within  the  city  which  can  be  reached  only  by  the  use 
of  two  or  more  lines  belonging  to  different  companies  as  above, 
or  to  charge  for  the  exchange  of  transfers  for  such  a  journey 
upon  the  payment  of  an  additional  2  cents,  appears  to  dqpend 
upon  the  construction  of  a  franchise  contract  entered  into  be- 
tween the  city  and  the  Third  Avenue  Railway  Company  on 
February  16,  1916.  This  franchise  appears  to  have  been  grant- 
ed under  circumstances  which  may  be  briefly  summarized  as 
follows : 
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The  ''Fort  Oeorge  Loop*'  Franchise. 

On  March  4,  1909,  the  Third  Avenue  Raih-oad  Company 
(the  predecessor  of  the  Third  Avenue  Railway  Company)  ob- 
taiaed  from  the  citv  a  franchise  to  construct  an  extension  alons: 
Fort  George  avenue  from  Amsterdam  avenue  to  Audubon  ave- 
nue, with  a  loop  teiTninal  at  the  intersection  of  Fort  George  and 
Audubon  avenues.  This  franchise  was  to  run  for  three  years, 
with  the  privilege  to  the  CQpipany  of  an  extension  for  two  years 
thereafter.  The  original  franchise  provided  that,  upon  its  termi- 
nation, the  tracks  and  equipment  constructed  pursuant  to  the 
contract  should  become  the  property  of  the  city  without  cost  or 
payment  therefor,  and  that  the  same  might  thereupon  be  used  or 
disposed  of  by  the  city  for  any  purpose  whatsoever,  or  might  be 
leased  to  any  company  or  individual.  An  extension  was  duly 
granted,  and  on  March  4,  1914,  the  franchise  expired  by  limita- 
tion. On  February  16,  1916,  the  city  entered  into  a  franchise 
contract  with  the  Third  Avenue  Railway  Company  whereby  it 
granted  to  that  company,  subject  to  the  conditions  and  provisions 
set  forth,  the  right  and  privilege  to  maintain  and  operate  a 
double-track  street  surface  railway  as  an  extension  to  its  existing 
railway,  and  whereby  it  leased  to  that  company  for  a  term  of 
ten  years  the  tracks  and  equipment  on  the  former  franchise  route. 
Paragraph  14th  of  §  1  of  the  1916  franchise  provided  as  follows: 

"Fourteenth — The  rate  of  fare  for  any  passenger  upon  said 
railway  shall  not  exceed  five  (5)  cents,  and  the  company  shall 
not  charge  any  passenger  more  than  five  (6)  cents  for  one  con- 
tinuous ride,  from  any  point  on  its  road  or  on  any  road,  line  or 
branch  operated  by  it  or  under  its  control  to  any  other  point 
thereof,  or  any  connecting  branch  thereof  within  the  limits  of 
the  city. 

"The  company  shall  carry  free  upon  the  railway  hereby  leased 
during  the  term  of  this  lease  all  members  of  the  police  and  fire 
departments  of  the  city,  when  such  employees  are  in  full  uniform. 

Section  3  of  the  franchise  contract  was  as  follows :    "Nothing 

in  this  contract  shall  he  construed  as  in  any  way  limiting  the 

present  or  future  jurisdiction  of  the  Public  Service  Commission 

under  the  laws  of  the  state  of  New  York." 

Whether  these  provisions  should  now  be  construed  to  prevent 
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the  Commission  from  making  effective  an  advance  in  fares  or  a 
charge  for  transfers,  without  the  consent  of  the  city,  is  the  pri- 
mary question  to  be  determined.  If  the  reservation  contained  in 
§  3  of  the  franchise  leaves  the  Commission  vnith  power  to  deal 
with  the  matter  of  rates  and  transfers  with  the  same  jurisdiction 
and  power  as  though  the  franchise  contract  contained  no  fare 
provision,  then  it  will  be  unnecessary,  under  this  heading,  to  de- 
termine whether  the  Third  Avenue  Railway  Company  operates 
or  controls  the  companies  with  whiclr  it  now  exchanges  transfers 
as  above  indicated. 

The  Effect  of  %  3  of  the  Franchise. 

The  Commission  is  of  the  opinion,  however,  that  §  3  of  the 
franchise  cannot  be  deemed  to  have  that  effect.  The  question  is 
whether,  under  the  ruling  in  the  Rochester  Case,  the  language 
used  can  be  made  to  carry  any  such  consequence.  The  franchise 
explicitly  fixes  the  continuance  of  a  5-cent  fare  as  a  condition  of 
the  grant,  and  then  provides  that  nothing  contained  "in  this  con- 
tract"  shall  be  construed  as  in  any  way  'limiting  the  present  or 
future  jurisdiction"  of  the  Commission.  Does  this  operate  to 
reserve  to  the  Commission  power  to  advance  the  fare  in  disre- 
gard of  the  franchise  limitation?  Does  the  "present  or  future 
jurisdiction"  of  the  Commission  yet  include  the  power  to  increase 
a  rate  fixed  by  a  franchise  provision  ? 

The  decision  in  the  Rochester  Case  would  seem  to  dictate  a 
negative  answer  to  these  queries.  Whatever  may  have  been  the 
thought  or  intent  of  the  framers  of  §  3  of  this  franchise,  in  pre- 
scribing that  the  contract  shall  not  limit  in  any  way  the  juris- 
diction which  had  been,  or  might  thereafter  be,  conferred  by  law 
upon  the  Commission,  the  Rochester  decision  seems  to  require  a 
ruling  that  no  jurisdiction  to  override  the  franchise  agreement 
us  to  fares  has  yet  been  conferred  upon  the  Commission.  The 
legislature  has  not  undeii:aken  to  bestow  such  a  jurisdiction,  and 
as  to  street  railroad  franchises  granted  under  the  protection  of 
the  constitutional  provision,  the  Rochester  decision  confirms  this 
Commission's  view  that  such  a  jurisdiction  could  not  be  con- 
ferred, save  by  constitutional  amendment. 
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History  of  the  Franchise  Provision. 

The  Commission  is  fortified  in  this  view  by  a  consideration 
of  the  history  and  evident  origin  and  purpose  of  the  provision 
under  interpretation.  It  first  appeared  in  franchise  contracts 
granted  by  the  city  of  Xew  York  in  September,  1910.  That  was 
the  year  in  which  the  Public  Sei^vice  Commissions  Law  was 
amended  so  as  to  give  the  Commission  a  comprehensive  author- 
ity as  to  transfers  and  fares  on  street  railroads,  notwithstanding 
previous  statutory  restrictions.  Prior  to  that  tinie,  there  had 
been  much  discussion  as  to  the  city's  attitude  towards  the  obvious 
disposition  of  the  Commission  to  assume  a  large  measure  of  regu- 
latory power  hitherto  exercised  for  the  most  part  by  the  city 
through  the  control  preserved  by  the  provisions  of  franchises. 
It  came  to  be  realized  that,  especially  with  the  amendments  of 
1910,  the  Commission  was  in  a  great  deal  better  position  to 
deal  with  many  matters  as  to  transfers,  service,  equipment,  facili- 
ties, etc.,  than  was  the  city,  because  the  city  could  not  override 
statutes  and  had  only  the  powers  reserved  under  old  and  meager 
forms  of  franchises.  Thus  the  city  developed  a  greater  confi- 
dence in  Commission  activity  in  these  matters  and  a  new  willing- 
ness to  make  future  franchise  grants  on  terms  which  would  recog- 
nize the  Commission's  power  to  act  along  any  lines  which  would 
not  vitiate  and  impair  what  the  city  itself  did  in  the  premises. 
The  city  looked  upon  the  matter  as  one  in  which  it  might  best 
retain  a  "reserve"  or  "emergency"  power, — a  power  to  regulate 
if  the  Conmiission  failed  to  act  to  its  satisfaction  or  if  the  Public 
Service  Commissions  Law  was  repealed, — a  power  to  impose  cer- 
tain requirements  without  prejudice  to  the  Commission's  general 
power  to  prescribe  other  regulations  not  impairing  those  exacted 
by  the  city  for  its  own  protection.  As  was  explained  in  the  opin- 
ion of  Commissioner  WTiitney  in  the  New  York  &  N.  S.  Traction 
Co.  Case,  adopted  on  January  10,  1918:  "If  the  constitutional 
provision  is  to  be  regarded  as  making  secure  against  legislative 
interference  the  right  of  the  city  to  see  to  it  that  no  more  than 
an  indicated  maximum  fare  is  charged  upon  lines  for  which  it 
grants  consent  to  the  use  of  its  streets,  may  the  company  which 
has  obtained  the  city's  consent  through  agreement  to  abide  by 
swch  a  limitation  be  relieved  thei-efrom  by  legislative  acti(m,  over 


P.U.R.1918E. 


Digitized  by  LjOOQIC 


124  XEW  YORK  PUBLIC  SERVICE  COMMISSION. 

the  city's  objection  ?  I  think  not.  Such  a  view  can  proceed  only 
from  an  assumption  that  §  1  qualifies  and  limits  §  18  of  article  3, 
rather  than  the  reverse.  I  am  of  the  present  opinion  that  if  a 
launicipality  has  bound  a  street  railroad  corporation  to  charge 
?u>  more  than  5  cents,  the  legislature,  in  the  exercise  of  its  gen- 
eral regulative  powers,  could  itself,  directly  or  through  a  Com- 
mission, reduce  the  fare  to  4  cents  or  3,  or  could  exercise  its 
regulatory  powers  in  any  manner  which  did  not  nullify,  defeat, 
or  impair  the  standards  of  maximums  in  rates  and  minimums  in 
service  which  the  city  had  set  up  as  conditions  of  its  consent. 
On  the  other  hand,  a  general  legislative  act  prohibiting  a  fare 
in  excess  of  10  cents  would  not  prevent  the  city  from  granting 
its  consent  on  terms  prohibiting  a  charge  in  excess  of  5  cents. 
INeitlior  the  legislature  by  a  general  act  or  a  delegation  of  power 
to  a  Commission  or  the  city  by  a  franchise  contract  could  reduce 
the  fare  below  a  maximum  fixed  by  the  other,  but  neither  could 
advance  it  above  a  maximum  fixed  by  the  other.    .    .    . 

"Section  18  of  article  3  is  not  a  limitation  on  state  power,  but 
a  defining  and  circumscribing  of  the  mode  of  its  exercise,  so  that 
the  legislature  may  not  seek  to  utilize  that  power  in  such  a  way 
as  to  nullify  or  alter  terms  imposed  by  the  municipality  in  the 
exercise  of  its  constitutional  function  respecting  that  power. 
.  .  .  The  general  powers  vested  in  the  legislature  by  §  1  of 
article  3  are  not  abridged  or  curtailed,  so  far  as  the  railroad  com- 
pany is  concerned,  by  any  terms  or  conditions  exacted  by  the  city ; 
and  the  company  must  be  conclusively  deemed  to  have  obtained 
its  local  franchise  contract  subject  to*  the  general  power  of  the 
state,  without  the  city's  approval,  to  impose  other  requirements 
which  do  not  modify  or  alter  standards  exacted  by  the  city,  or, 
with  the  city's  approval,  to  impose  requirements  which  do  alter 
or  modify  standards  exacted  by  the  city." 

The  present  situation,  however,  is  not  only  one  in  which  the 

municipality  exercised  its  constitutional  power  to  exact  a  fare 

limitation  as  a  condition  of  its  grant,  but  the  legislature  hei-e 

required  the  city  to  make  a  fare  provision  a  condition  of  any  such 

franchise  grant.    The  chapter  of  the  Greater  New  York  Charter 

relative  to  franchises  contained  the  following  provisions,  inserted 

by  chapter  378  of  the  Laws  of  1897,  and  not  materially  changed 

since  that  time:  "Section  73.  .  .  .  Every  grant  shall  make 
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adequate  provision  by  way  of  forfeiture  of  the  grant,  or  other- 
wise, to  secure  efficiency  of  public  service  at  reasonable  rates  and 
the  maintenance  of  the  property  in  good  condition  throughout 
the  full  term  of  the  grant." 

"Section  74.  Before  any  grant  of  a  franchise  or  right  to  use 
any  street,  avenue,  waterway,  parkway,  park,  bridge,  dock,  wharf, 
hi«:hway,  or  public  ground  or  water  within  or  belonging  to  the 
city  shall  be  made  by  the  board  t)f  estimate  and  apportionment, 
a  public  hearing  shall  be  held  upon  the  petition  therefor,  at  which 
citizens  shall  be  entitled  to  appear  and  be  heard.  No  such  hear- 
ing shall  be  held,  however,  until  notice  thereof,  and  the  petition 
in  full  shall  have  been  published  at  least  ten  days  in  the  city 
record,  and  at  least  twice,  at  the  expense  of  the  petitioner,  in 
tw6  daily  newspapers  published  in  the  city,  to  be  designated  bv 
the  mayor.  The  board  of  estimate  and  apportionment  shall  make 
inquiry  as  to  the  money  value  of  the  franchise  or  right  proposed 
to  be  granted  and  the  adequacy  of  the  compensation  proposed  to 
be  paid  therefor,  and  shall  embody  the  result  of  such  inquiry  in 
a  form  of  contract,  with  all  the  terms  and  conditions,  including 
the  provisions  as  to  rates,  fares  and  charges/^  [Laws  1914,  chap. 
467.] 

There  should  also  be  taken  into  account  in  this  connection  the 
provision  of  §  50  of  the  charter,  delegating  to  the  city  '^power 
to  regulate  the  use  of  its  streets;"  §  1618,  that  there  should  be 
no  repeal  or  amendment  of  the  charter  'Tjy  implication;"  and 
§  1620,  that  the  charter  shall  be  construed  as  an  act  "intended 
to  aid  the  state  in  the  execution  of  its  duties  by  providing  .  .  . 
an  adequate  scheme  of  local  government  for  the  communities  and 
peoples  affected." 

The  Inclusion  of  a  Fare  Provision  Mandatory, 

It  would  seem  that  the  legislature  thus  made  mandatory  the 
inclusion  of  a  fare  provision  in  any  street  railroad  franchise 
granted  by  the  city  of  New  York;  and  despite  the  subsequent 
enactment  of  the  Public  Service  Commissions  Law  by  the  legis- 
lature, it  was  not  only  the  right,  but  the  duty,  of  the  city  to 
insert  in  this  franchise  such  a  fare  provision  as  it  thought  proper. 
Althougli  the  consent  of  the  city  to  the  construction  or  operation 
of  a  street  railroad  be  given  pursuant  to  the  provisions  of  the 
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state  Constitution,  the  court  of  appeals  in  the  Rochester  Case 
said  nevertheless:  "It  has  been  held  that  the  legislature  may 
by  virtue  of  its  general  power  over  municipalities  regulate  the 
mode  and  manner  in  which  the  consent  of  the  local  authorities 
to  the  construction  and  operation  of  street  railroads  shall  be  given, 
and  may  regulate  and  limit  by  statute  the  conditions  upon  which 
it  may  be  given.  Re  Thirty-fourth  Street  B.  Co.  102  N.  Y.  343, 
7  X.  E.  172 ;  Beekman  v.  Third  Ave.  R.  Co.  153  N.  Y.  144,  152, 
47  N.  E.  277 ;  People  ex  rel.  South  Shore  Traction  Co.  v.  Will- 
cox,  196  K  Y.  212,  89  N.  E.  459.'' 

A  repeal  of  the  charter  provisions  by  and  through  the  enact- 
ment of  the  Public  Service  Commissions  Law  is  not  to  be  implied 
(People  ex  rel.  New  York,  N.  H.  &  H.  R.  Co.  v.  Willcox,  200 
^.  Y.  423,  94  iST.  E.  212).  Nowhere  in  the  Public  Service  Com- 
missions Law  is  there  to  be  found  any  provision  delegating  to  the 
Commission  "present  jurisdiction"  to  supersede  fare  limitations 
inserted  in  the  municipal  franchise  by  the  direct  command  of 
the  legislature,  and  in  view  of  the  holding  in  the  Rochester  Case, 
the  Commission  would  not  be  warranted  in  seeking  to  imply  sueh 
a  jurisdiction.  The  provision  of  §  3,  as  inserted  in  local  fran- 
chises after  September,  1910,  if  left  with  any  effect  at  all  under 
the  Rochester  decision,  must  be  construeil  to  preserve  the  Commis- 
sion's jurisdiction  to  impose  additional  requirements,  not  impair- 
ing requirements  exacted  by  the  city,  or  at  most,  impose  require- 
ments not  impairing  conditions  exacted  by  the  city  in  pursuance 
of  express  statutory  directions. 

The  city  could  not  grant  or  reserve  to  the  Commission  a  juris- 
<liction  which  the  state  had  not,  and  has  not  yet,  delegated  to  the 
Commission,  and  it  could  not  agi^ee  that  provisions  inserted  in 
the  franchise  pursuant  to  the  mandate  of  the  l^slature  might 
be  superseded  or  abrogated  by  a  Commission  on  which  the  legis- 
lature had  conferred  no  power  as  to  franchise  rates.  Such  a 
power  and  jurisdiction  to  modify  fare  provisions  so  inserted  could 
be  granted  by  the  legislature  alone,  if  at  all,  and  the  Rochester 
decision  makes  it  clear  that  the  legislature  has  not  undertaken 
to  confer  any  such  jurisdiction  on  the  Conunission, 

The  Dyckvjan  Street  Extension  Decision, 

There  is  nothing  in  the  views  here  expressed  which  conflicts 
P.U.E.1918E. 


Digitized  by  LjOOQIC 


BE  THIRD  AVENUE  R.  CO.  127 

With  what  was  held  by  the  Commission  in  Re  Dyckman  Street 
Extension,  decided  on  March  8,  1918.  Moreover  the  Commission 
was  at  that  time  of  the  opinion  that  the  legislature  had  d(*le- 
gated  to  it  whatever  jurisdiction  the  legislature  possessed  and 
could  delegate^  as  to  the  increase  of  rates  specified  in  municipal 
consents.  Therefore  the  conclusion  was  indicated  that  the  fran- 
chise reservation  of  the  Commission  "present  jurisdiction*'  sub- 
jected the  fare  provision  to  this  general  grant  of  power.  The 
decision  in  the  Eochester  Case,  however,  that  no  such  delegation 
of  power  has  been  attempted  by  the  legislature,  makes  the  reason- 
ing in  the  Dyckman  Street  Case  no  longer  controlling. 

The  Commission  is  of  the  opinion,  therefore,  that  §  3  of  the 
franchise  granted  to  the  Third  Avenue  Railroad  Company  on 
February  16,  1916,  does  not  confer  jurisdiction  upon  the  Com- 
mission to  override  conditions  contained  in  the  franchise  which 
have  been  inserted  pursuant  to  §§  73  and  74  of  the  charter,  one 
of  which  is  the  provision  limiting  "rates,  fares,  and  charges." 

The  Question  of  "Operation"  and  "Control/^" 

If,  therefore,  the  Third  Avenue  Railway  Company  "operates" 
or  "controls"  the  several  companies  above  mentioned  with  which 
it  exchanges  transfers,  then  under  ^  14  of  §  1  of  the  contract, 
which  has  been  set  forth  above,  a  continuous  ride  must  be  given 
over  the  lines  of  all  for  a  single  fare  of  5  cents.  The  provisions 
of  this  paragraph  of  the  franchise  are  identical  with  those  of 
§  181  of  the  Railroad  Law,  and  should  of  course  receive  the  same 
construction.  In  support  of  the  contention  that  the  Third  Ave- 
nue Railway  Company  does  not  "operate"  or  "control"  the  other 
companies  under  consideration  in  this  connection,  reference,  is 
made  to  Senior  v.  New  York  City  R.  Co.  Ill  App.  Div.  39,  97 
N.  Y.  Snpp.  645,  affirmed  without  opinion  in  187  N.  Y.  559, 
SO  N.  E.  1120.  Without  full  and  specific  proof  of  the  exact 
relationship  between  the  Third  Avenue  Railway  Company  and 
its  subsidiaries,  and  in  particular  the  development  of  the  evidence 
as  to  whether  the  Third  Avenue  Railway  Company  does  not  in 
fact  control  the  operation  of  such  subsidiaries,  it  would  be  im- 
possible to  determine  with  certainty  whether  the  principle  of  the 
ISenior  Case  would  be  controlling  here.     The  question  whether 

subsidiary  ccHnpanies  are  operated  by  the  parent  company  and 
P.U.R.1918E. 
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are  mere  adjuncts  or  instrumentalities  of  that  company,  is  of 
course  one  of  fact,  and  from  such  fragments  of  proof  as  have 
been  already  presented,  it  is  evident  that  the  relationship  between 
the  companies  under  consideration  here  is  in  several  important 
respects  very  different  from  that  considered  in  the  Senior  Case. 

Applicability  of  the  Senior  Case. 

But  for  the  decision  in  the  Senior  Case  in  1905,  we  would 
have  no  hesitation  in  ruling,  as  a  matter  of  sound,  common-sense 
legal  principles  and  the  clear  inference  from  such  facts  as  are 
disclosed,  that  these  "operating  companies"  of  the  Third  Avenue 
"system"  are  "operated"  and  "controlled"  by  the  Third  Avenue 
Kailway  Company.  United  States  v.  Northern  Securities  Co. 
120  Fed.  721,  193  U.  S.  328,  48  L.  ed.  696,  24  Sup.  Ct.  Rep. 
436.  It  would  seem  a  travesty  upon  the  supposed  acumen  and 
i-easonableness  of  the  law  to  ignore  in  any  such  way  the  patent 
actualities  of  this  situation.  The  facts  seem  to  indicate  that  here 
may  be  found  a  control  of  the  operation  of  the  street  railroad 
itself,  and  not  merely  the  power  conferred  by  majority  stock 
ownership  over  the  corporations  or  individuals  who  do  operate 
ihe  road.  "Control"  of  operation  is,  even  under  the  Senior  Case, 
a  "control"  which  makes  the  5-cent  fare  provision  of  §  181  of 
the  Railroad  Law  applicable  to  lines  of  the  parent  company  and 
its  subsidiaries.  The  petition  in  the  present  case  alleges  that 
the  "Third  Avenue  Railway  is  the  owner  and  operator  of  street 
surface  railroads"  referred  to  in  the  petition,  and  '^aZso  has  a 
t'onirolling  interest,  directly  through  the  ownership  of  stocks, 
bonds,  or  other  securities,  in  the  other  petitioners  above  named," 
and  that  "all  of  said  street  surface  railroads  of  petitioners  and  of 
f?aid  Dry  Dock,  East  Broadway,  &  Battery  Railroad  Company 
-constitute  what  is  commonly  known  as  the  'Third  Avenue  Rail- 
vmj  System'  .  .  .  ind  have  been  heretofore  operated  as  one 
system  of  street  surface  J'ailroads." 

Beyond  that,  however,  we  are  very  doubtful  whether  the  deci- 
sion of  a  bare  majority  in  the  appellate  division  in  1905,  with 
the  present  Presiding  Justice  and  Mr.  Justice  O'Brien  dissent- 
ing, would  be  upheld  now  as  soundly  interpreting  §  181.  The 
court  of  appeals  affirmed  without  opinion,  and  the  decision  was 

in  many  respects  svi  generis,  having  its  origin  in  the  virtual 
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necessity  for  devising  some  way  of  curtailing  the  multitudinous 
'•penalty  actions"  based  upon  the  refusal  of  transfers  at  inter- 
secting points.  These  suits  had  become  a  profitable  but  illegiti- 
mate local  industry,  and  the  appellate  division  wen^  a  long  ways 
to  sustain  the  dismissal  of  Senior^s  complaint,  which  sought  a 
penalty. 

The  Facts  of  the  Senior  Case* 

Senior  claimed  that  the  Forty-second  Street,  Manhattanville, 
&  St.  Xicholas  Avenue  Railway  Company  was  "controlled"  by 
the  New  York  City  Railway  Company,  in  that  the  latter  owned 
a  majority  of  the  stock  of  the  former,  and  that  as  a  consequence 
he  was  entitled  to  recover  the  statutory  penalty  if  the  latter  re- 
fused to  give  him  a  transfer  good  upon  an  intersecting  line  of 
the  former.  The  Forty-second  Street,  Manhattanville,  &  St. 
Xicholas  Avenue  Railway  Company  had  separate  officers  (aside 
from  the  treasurer),  a  separate  bank  account,  separate  equip- 
ment, and  a  separate  labor  force.  There  was  no  physical  con- 
nection between  the  tracks  of  the  two  companies ;  no  cars  of  one 
company  were  ever  run  upon  the  tracks  of  the  other;  the  com- 
panies made  separate  contracts,  bought  supplies  separately,  and 
bad  no  directors  in  common.  There  were  no  contract  relations 
between  the  two  companies  of  any  kind,  and  no  relationship  ex- 
cept that  the  New  York  City  Railway  Company  had  the  power, 
imder  a  mortgage,  to  vote  a  majority  of  the  stock  of  the  other 
company,  deposited  with  the  Morton  Trust  Company  as  corporate 
trustee  by  its  owner,  the  Third  Avenue  Railway  Company. 
Nevertheless,  Senior  sought  to  exact  a  penalty  from  the  New 
York  City  Railway  Company  because  it  did  not  compel  the  Forty- 
second  Street;  Manhattanville,  &  St.  Nicholas  Avenue  Railway 
Company  to  let  him  continue  his  journey  on  the  latter's  lines 
w-ithout  further  payment.  Presiding  Justice  Ingraham,  with 
whom  concurred  Justices  Laughlin  and  Houghton,  pointed  out 
that  the  two  corporations  were  "entirely  distinct,  managed  by 
different  officers  and  directors ;"  that  the  two  roads  were  "oper- 
ated as  distinct  and  independent  lines ;"  that  the  defendant  could 
not  carry  the  plaintiff  over  the  Forty-second  street  line,  for  nei- 
ther it  nor  any  of  its  officers,  directors,  or  employees  had  any- 
thing to  do  with  the  operation  of  any  cars  thereon ;  that  "the  only 
P.U.Pul918E.  9 


Digitized  by  LjOOQIC 


130  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

way  that  the  defendant  could  have  controlled  the  Forty-second 
street  line  was  that  at  the  next  annual  election  it  could  have 
elected  directors  who  would  obey  the  orders  of  the  defendant  ;''^ 
and  that  even  then,  the  minority  stockholders  of  the  Forty-second 
Street  Company  would  have  had  a  right  to  object  to  any  direction 
from  the  New  York  City  Railway  Company  for  the  acceptance 
of  transfers  given  by  it  for  aise  on  their  lines,  and  would  have 
been  entitled  to  hold  their  directors  to  account  for  recognizing 
such  a  direction.  A  majority  of  the  appellate  division  ruled 
that  (111  App.  Div.  45)  "assuming  that  the  Forty-second  Street 
Company  may  in  a  sense  be  said  to  be  under  the  control  of  the 
defendant  because  it  owns  a  majority  of  the  stock  of  the  cor- 
})oration,  still  the  defendant  would  not  be  guilty  of  charging  ex- 
cessive fare  unless  it  charged  a  passenger  for  a  ride  over  the  con- 
necting road.  The  evidence  is  undisputed  that  the  defendant 
made  no  such  charge,  but  it  seems  to  me  that  the  operation  or  con- 
trol of  a  road  here  spoken  of  necessarily  means  the  control  of  the 
operation  of  the  road,  and  not  merely  a  control  of  the  corporation 
or  individuals  who  operate  it.  A  person  owning  a  majority  of 
stock  in  a  corporation  cannot  be  said  to  be  in  control  of  the  man- 
ligement  of  the  property  of  the  corporation.  He  has  a  control 
over  the  corporation  so  far  as  he  has  the  power  to  elect  its  direc- 
tors, but  the  corporation  is  itself  a  person  and  such  corporation 
actually  owns  and  controls  its  property.  The  provision  here 
does  not  relate  to  the  control  of  the  corporation  by  its  stockhold- 
ers, but  to  the  control  of  the  operation  of  a  railroad  by  those 
charged  with  that  duty,  as  distinguished  from  the  control  of  a 
person  who  operates  the  railroad.  It  would  be  quite  absurd  to 
speak  of  a  person  owning  a  majority  of  the  stock  of  a  corporation 
as  being  the  owner  of  the  property,  or  as  controlling  the  use  to 
which  the  property  should  be  put.  He  may  be  said  in  a  sense  to 
control  the  corporation,  but  the  corporation  itself  owns  its  prop- 
erty, and  controls  and  manages  it;  and  it  seems  to  me  that  the 
word  ^control,'  as  used  in  §  101  of  the  Railroad  Law  (as  amd. 
supra)  in  connection  with  the  word  ^operated,'  as  applying  to  a 
corporation  which  operates  or  controls  another  road,  applies  to 
the  direct  operation  or  control  of  the  operation  of  the  specific  rail- 
road sought  to  be  brought  within  the  provisions  of  the  act,  and 
P.U.R.1918E. 
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not  to  the  indirect  control  over  a  corporation  which  owns  the 
road  by  its  stockholders." 

Although  it  is  of  course  true  that  the  facts  thus  far  indicated 
in  this  proceeding  suggest  points  of  radical  difference  from  those 
above  summarized  from  the  Senior  Case,  we  are  inclined  to  be- 
heve  that  in  a  case  lacking  the  untoward  features  of  a  suit  for  a 
penalty,  our  New  York  courts  would  be  likely  to  limit  the  Senior 
decision  narrowly  to  the  facts  there  passed  upon,  and  to  give  effect 
to  the  vigorous,  common-sense  view  enunciated  in  the  dissenting 
opinion  of  Justice  Clarke  (pp.  47-49)  : 

"It  appears  that  if  one  road  operates  or  controls  another  by 
contract  or  by  lease,  the  transfers  are  demandable.  Is  it  not  the 
intention  that,  if  these  intramural  transportation  companies,  en- 
joining the  enoimous  advantages  of  public  franchises  in  the  public 
streets,  combine — in  any  way — as  a  consideration  therefor,  they 
shall  grant  to  the  public  continuous  trips  at  a  single  fare  ?  We 
cannot  close  our  ej-es  in  these  days  of  gi'cat  combinations  of  cap- 
ital to  the  facts  in  regard  to  street  railway  matters  in  New  York 
city.  We  cannot  be  blind  to  the  practical  result  of  open  facts.  It 
is  in  evidence  here  that  the  defendant,  the  New  York  City  Rail- 
way Company,  owns  24,698  shares  of  the  25,000  shares  of  the 
capital  stock  of  the  Forty-second  Street  Company.  ...  It 
seems  to  me  a  technical,  narrow,  and  unreasonable  construction  to 
hold  that,  within  the  meaning  of  this  statute,  the  defendant  does 
not  control  the  Forty-second  Street  Company.  Speaking  after 
the  manner  of  men,  how  long  would  the  nominal  board  of  direc- 
tors of  that  company  remain  in  office  if  they  ran  counter  to  the 
wishes  or  directions  of  the  owner  of  99  per  cent  of  the  stock  ? 

''In  United  States  v.  Northern  Securities  Co.  120  Fed.  721, 

the  court  was  construing  a  public  statute.    There,  as  in  the  case 

at  bar,  the  siibsidiary  companies  had  complete  organizations  and 

kept  up  completely  their  separate  entities.     The  circuit  court 

said:    *It  will  not  do  to  say  that  so  long  as  each  railroad  company 

has  its  own  board  of  directors,  they  operate  independently  and  are 

not  controlled  by  the  owner  of  the  majority  of  their  stock.    It  is 

the  common  experience  of  mankind  that  the  acts  of  corporations 

are  dictated  and  that  their  policy  is  controlled  by  those  who  own 
P.U.R.1918E. 
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the  majority  of  their  stock.  Indeed,  one  of  the  favorite  methods 
in  these  days,  and  about  the  only  method,  of  obtaining  control  of 
a  corporation,  is  to  purchase  the  greater  part  of  its  stock.  .  .  . 
So  long  as  directors  are  chosen  by  stockholders,  the  latter  will 
I'ccessarily  dominate  the  former,  and  in  a  real  sense  determine 
all  important  corporate  acts.'  On  appeal  to  the  Supreme  Court 
(103  U.  S.  328,  48  L.  ed.  69G,  24  Sup.  Ct.  Kep.  436)  the  court 
said :  *The  circuit  court  was  undoubtedly  right  when  it  said — all 
the  judges  of  that  court  concurring — that  the  combination  re- 
ferred to  "led  inevitably  to  the  following  results :  First,  it  placed 
the  control  of  the  two  roads  in  the  hands  of  a  single  person,  to 
wit,  the  Securities  Company,  by  virtue  of  its  ownership  of  a 
large  majority  of  the  stock  of  the  companies."  '  Mr.  Justice 
Drewer,  concurring,  in  speaking  of  the  Northern  Securities 
Company,  said :  'It  is  an  artificial  person,  created  and  existing 
only  for  the  convenient  transaction  of  business.  In  this  case  it 
was  a  mere  instrumentality  by  which  separate  railroad  properties 
vrere  combined  under  one  control.' 

"My  conclusion  is  that  the  defendant  controls  the  Forty- 
second  street  road  as  much  as  if  the  boards  of  directors  were 
identical,  as  if  it  had  a  lease  or  a  traffic  contract  or  owned  every 
share  of  the  stock." 

As  bearing  on  the  disposition  of  the  courts  to  narrow  the  ruling 
of  the  Senior  Case,  we  may  refer  to  the  interpretation  given  to 
it  by  the  United  States  circuit  court  for  the  southern  district  of 
New  York,  through  Circuit  Judge  Lacombe,  in  1908  (Ee  Street 
R.  Cos.  161  Fed.  879) :  "It  has  been  held  by  the  state  courts 
that  the  mere  oiviiersliip  hy  one  road  of  a  majority  of  the  stock 
of  another  road  having  a  separate  and  distinct  management  does 
not  require  the  exchange  of  transfers  between  the  two  roads 
(Senior  v.  New  York  City  E.  Co.  Ill  App.  Div.  39,  97  N.  Y. 
Supp.  645,  187  N.  Y.  559,  80  N.  E.  1120)." 

If  the  Senior  Case  is  no  broader  than  this,  its  pertinency  here 
is  by  no  means  clear.  The  applicability  of  the  decision  in  the 
Senior  Case,  however,  and  the  extent  to  which  it  should  be  fol- 
lowed upon  the  issues  here  presented,  may  best  be  reserved  for 
consideration  after  all  the  facts  have  been  adduced  as  to  the  in- 
tercorporate relationship  and  the  methods  of  operation. 
P.U.R.1918E. 
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The  Effect  of  Joint  Operation  under  Trackage  Agreements. 

[3]  It  has  been  su^ested  that  a  further  limitation  upon  the 
powers  of  the  Commission  must  be  deemed  to  arise  from  the  fact 
that  at  numerous  points  there  is  a  joint  operation  of  tracks  by 
the  above-mentioned  companies  under  trackage  agreements  made 
pursuant  to  §  148  (formerly  §  78)  of  the  Railroad  Law.  Sub- 
division 7  of  §  49  of  the  Public  Service  Commissions  Law  pro- 
vides that  if  two  companies  enter  into  an  agreement  under  the 
provisions  of  §  78  (148)  of  the  Eailroad  Law  for  the  joint  use 
or  operation  over  certain  tracks,  every  company  entering  into 
such  a  contract  shall  carry,  or  permit  any  other  party  thereto  to 
carry,  between  any  two  points  on  any  part  of  the  railroads  or  por- 
tions thereof  embraced  in  such  contract,  "any  passenger  desiring 
to  make  one  continuous  trip  between  such  points  for  one  single 
fare  not  higher  than  the  fare  lawfully  chargeable  by  either  of 
such  corporations  for  an  advlt  passenger."  And  the  section  fur- 
ther provides  that  "every  such  corporation  shall  upon  demand  and 
without  extra  charge  give  to  each  passenger  paying  one  single  fare 
a  transfer  entitling  such  passenger  to  one  continuous  trip  to  any 
point  or  portion  of  any  railroad  embraced  in  such  contract,  to  the 
end  that  public  convenience  may  be  promoted  by  the  operation  of 
the  railroads  embraced  in  such  contract  substantially  as  a  single 
railroad  with  a  single  rate  of  fare,"  From  these  provisions  the 
argument  is  advanced  that  if  either  company  is  operating  under 
a  franchise  containing  a  5-cent  fare  limitation,  such  limitation 
is*  superimposed  upon  the  transfer  arrangement  prescribed  by  § 
49,  even  though  some  of  the  tracks  included  in  the  arrangement 
are  operated  under  no  local  franchise  fixing  a  maximum  fare. 
This  argument  seems  to  me,  however,  to  overlook  the  fact  that 
the  obligation  set  forth  in  subdivision  7  of  §  49  is  one  not  im- 
posed by  a  franchise,  but  wholly  by  statute,  even  though  the 
extent  of  that  obligation  is  measured  by  the  terms  of  a  franchise 
held  by  either  company  entering  into  the  trackage  agreement. 
When  the  Commission  with  the  power  vested  in  it  by  this  very  sec- 
tion "otherwise  prescribes,"  this  statutory  obligation  so  measured 
18  no  longer  existent,  and  each  company's  obligation  is  limited 

solely  by  the  provisions  of  its  franchise  or  by  the  teims  of  the 
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Commission's  order  modifying  the  basis  on  which  transfers  are 
to  be  given. 

[4]  If  the  Third  Avenue  Railway  Company  does  not  operate 
find  control  the  other  companies  above  mentioned,  within  the 
meaning  of  the  provisions  of  ?  14th  of  §  1  of  the  franchise  of 
February  16,  1916,  we  would  accordingly  be  of  the  opinion  that 
there  is  no  limitation  upon  the  Commission's  authority  to  permit 
a  charge  or  transfers  at  the  points  where  the  lines  of  the  above- 
jnentioned  companies  intersect.  However,  we  are  of  the  opin- 
ion that  the  facts  must  be  fully  developed  before  a  conclusion 
could  possibly  be  justified  that  the  Third  Avenue  Railway  Com- 
pany's apparent  operation  and  control  of  the  lines  of  these  com- 
panies do  not  come  within  the  franchise  and  the  statute. 

[5]  III.  The  exchange  of  transfers  between  lines  of  com- 
panics  claimed  to  he  independent  and  to  have  no  connection  with 
each  other  except  for  the  conceded  fact  that  the  Third  Avenive 
Railway  Company  ha^  a  controlling  interest  in  the  stock  of  each 
of  these  cotu panics. 

In  this  situation  is  embraced  the  present  exchange  of  transfers 
l>etween  the  following  companies : 

The  Union  Railway  Company  and  the  Southern  Boulevard 
Railroad  Company. 

The  Union  Railway  Company  and  the  Xew  York  City  Inter- 
borough  Railway  Company. 

The  Southern  Boulevard  Railroad  Company  and  the  New 
York  City  Interborough  Railway  Company. 

The  Union  Railway  Company  and  the  Yonkers  Railroad  Com- 
pany. 

The  Forty-second  Street,  Manhattanville,  &  St.  Nicholas 
Avenue  Railway  Company  and  the  Belt  Line  Railway  Company. 

The  Forty-second  Street,  Manhattanville,  &  St.  Nicholas 
Avenue  Railway  Company  and  the  Mid-Crosstown  Railway 
Company. 

The  Dry  Dock,  East  Broadway,  &  Battery  Railroad  Company 
and  the  Belt  Line  Railway  Corporation. 

The  lIid-Crossto\^Ti  Railway  Company  and  the  Belt  Line  Rail- 
way Corporation. 

The  Mid-Crosstown  Railway  Company  and  the  Dry  Dock, 
East  Brondway,  k  Battery  Railroad  Company. 

P.U.R.1918E. 
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The  Forty-second  Street,  Manhattanville,  &  St.  Nicholas 
Avenue  Railway  Company  and  the  Dry  Dock,  East  Broadway, 
&  Battery  Railroad  Company. 

The  obligation  to  exchange  transfers  between  the  lines  of  the 
Union  Railway  Company,  the  New  York  City  Interborough 
Railway  Company,  and  the  Southern  Boulevard  Railroad  Com- 
pany, is  based  upon  a  franchise  contract  entered  into  on  October 
10,  1911,  between  the  city  and  the  Xew  York  City  Interborough 
Railway  Company,  granting  to  that  company  the  right  to  con- 
struct an  extension  along  East  One  Hundred  and  Forty-ninth 
street  and  Southern  boulevard  from  St.  Ann's  lane  to  Leggett 
avenue,  and  a  second  contract  entered  into  on  the  same  day  with 
the  same  company  for  the  construction  of  an  extension  along 
Uongan  street,  East  One  Hundred  and  Sixty-third  street  and  El- 
ton avenue,  all  in  the  borough  of  The  Bronx.  Section  2  of  T  13th 
of  these  contracts  contains  a  provision  as  to  a  5-cent  fare,  similar 
to  that  set  forth  above  in  connection  with  the  Third  Avenue  Rail- 
v;ay  Company  contract  for  the  operation  of  the  Fort  George  loop. 
The  contracts  also  provide  in  §  3  thereof  8fs  follows : 

"The  grant  of  this  privilege  to  the  company  is  likewise  subject 
to  the  following  condition : 

"This  contract  shall  not  become  operative  until  the  company 
shall  procure  and  cause  to  be  executed  and  approved  in  proper 
form  for  record  and  duly  delivered  to  the  Board,  an  agreement 
wherein  the  Union  Railway  Company  of  New  York,  the  Southern 
Boulevard  Railroad  Company,  and  the  company  shall  each  agree 
between  themselves  and  with  the  city  that  a  passenger  paying  a 
single  fare  upon  a  car  on  the  east  or  west  lines  of  any  of  said 
companies  shall  receive,  without  further  payment,  a  ride  north  or 
south  on  any  line  of  the  other  companies,  and  a  passenger  paying 
a  single  fare  upon  a  car  on  a  north  or  south  line  of  any  of  said 
companies  shall  receive  a  ride  east  or  west  on  any  line  of  the 
other  companies  without  further  payment  at  points  of  intersec- 
tion, and  that  a  passenger  may  continue  in  the  direction  in  which 
his  fare  was  first  paid  on  any  other  line,  without  further  pay- 
ments. Upon  the  failure  of  the  said  three  companies  or  any 
of  them  to  furnish  such  a  continuous  ride  for  one  fare  over  their 
routes,  or  over  any  part  of  their  routes,  as  herein  provided,  at  any 
time  during  the  term  of  this  grant  or  any  renewal  or  renewals 
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thereof,  the  rights  herehy  granted  shall  thereupon  cease  and  de- 
termine." 

The  contract  hetween  the  several  companies  so  required  was 
duly  entered  into.  The  agreement  of  October  10,  1911,  contained 
in  §  4  thereof  the  same  clause  as  is  hereinbefore  discussed  that 
''nothing  in  this  contract  shall  be  considered  as  in  any  way  limit- 
ing the  present  or  future  jurisdiction  of  the  Public  Service  Com- 
mission under  the  laws  of  the  state  of  New  York."  For  the 
reasons  which  have  been  stated  above,  we  are  of  opinion  that 
this  provision  does  not  empower  the  Commission  to  supersede  the 
fare  limitation  required  as  a  condition  of  the  granting  of  the 
franchise,  and  that  the  Commission  has  no  "present  jurisdiction" 
to  permit  a  charge  for  transfers  for  a  continuous  ride  in  part  on  a 
line  of  one  of  these  companies,  and  in  part  on  a  line  of  any  one  or 
more  of  the  others. 

As  to  the  other  companies  under  this  heading,  there  would  not 
seem  to  be  a  legal  limitation  upon  the  power  of  the  Commission 
to  permit  an  additional  charge  for  transfers,  unless  the  evidence 
shall  be  deemed  to  disclose  that  such  companies  are  operated  or 
controlled  by  the  Third  Avenue  Eailroad  Company,  and  come 
therefore  within  the  limitations  contained  in  the  franchise  con- 
tract of  February  16,  1916,  already  discussed. 

IV.  The  exchange  of  transfers  between  lines  of  the  same  com- 
jiany  where  it  is  claimed  that  no  fare  limitation  appears  in  any 
applicable  franchise. 

In  this  category  is  embraced  the  giving  of  transfers  inter  se 
between  lines  of  the  following  companies:  The  Third  Avenue 
Railway  Company,  the  Dry  Dock,  East  Broadway,  &  Battery 
Railroad  Company,  the  Belt  Line  Railway  Corporation. 

On  January  1,  1853,  the  municipal  authorities  granted  to 
one  Van  Schaick  and  others  a  franchise  to  operate  from  a  point 
at  the  intersection  of  Park  Row  and  Broadway,  near  the  south- 
westerly comer  of  the  City  Hall  pari:,  thence  along  Park  Row 
to  Chatham  street,  thence  along  Chatham  street  to  the  Bowery, 
thence  along  the  Bowery  to  Third  avenue,  and  thence  along 
Third  avenue  to  the  Harlem  river.  Tlie  franchise  provided  "that 
the  rate  of  passage  on  said  road  ehall  not  exceed  5  cents  for  any 

distance  between  the  southerly  point  of  said  railroad  and  Sixty- 
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first  street;  and  6  cents  for  the  entire  length  of  said  rail- 
road,   .    ..." 

The  Third  Avenue  Kailway  Company  operates  not  only  pur- 
suant to  this  franchise,  but  also  the  franchise  of  the  One  Hundred 
and  Twenly-fifth  Street  Railroad,  which  were  granted  pursuant 
to  chapter  504  of  the  Laws  of  1870,  and  of  which  it  became  pos- 
sessed by  merger  in  1881.  No  provision  as  to  a  rate  of  fare  is 
found  either  in  the  act  or  in  the  franchise  granted  by  the  mu- 
nicipality in  pursuance  thereof.  The  company  also  operates  un- 
der a  franchise  granted  to  the  Kingsbridge  Eailway  Company  by 
the  municipal  authorities  in  January,  1900,  which  covers  the 
route  on  Broadway  and  St.  Nicholas  avenue  from  Spuyten  Duy- 
vil  creek  to  One  Hundred  and  Sixty-first  street.  Although  this 
franchise  contains  the  limitation  that  the  company  shall  not 
charge  any  passenger  more  than  5  cents  for  one  continuous  ride 
from  any  point  on  its  road  or  on  any  road,  line,  or  branch  operated 
by  it  or  under  its  control  to  any  point  thereon  or  any  connecting 
branch  thereof  within  the  limits  of  the  city  of  New  York,  this 
provision  is  not  important,  for  the  right  is  not  asked  to  charge  for 
a  transfer  upon  any  part  of  the  route  covered  by  this  franchise. 
Having  determined,  however,  that  the  franchise  granted  to  the 
Third  Avenue  Railway  Company  in  connection  with  the  Fort 
George  loop  extension  on  February  16,  1916,  requires  that  com- 
pany to  charge  not  more  than  5  cents  for  a  continuous  ride  from 
any  point  on  any  line  operated  Iff  it,  it  must  follow  that  there  is 
no  jurisdiction  in  the  Conamission  to  permit  a  charge  for  trans- 
fers where  they  are  exchanged  between  the  lines  of  the  Third 
Avenue  Railway  Company  itself. 

[6]  The  Belt  Line  Railway  Corporation  is  the  successor  to  the 
Central  Park,  North,  &  East  River  Railroad  Company,  which 
was  incorporated  in  June,  1860,  and  which  succeeded  to  the 
rights  granted  to  Charles  W.  Durant  and  others,  under  chapter 
511  of  the  Laws  of  1860,  to  construct  and  operate  a  railroad, 
amongst  other  places,  through  Tenth  avenue  south  from  Fifty- 
ninth  street^  and  through  Fifty-ninth  street  from  Tenth  avenue 
to  First  avenue.  Section  2  of  that  act  provided:  "Said  rail- 
road .  .  .  shall  be  subject  to  such  reasonable  rules  and  regula- 
tions in  respect  thereto,  in  the  transportation  of  passengers  and 
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freight  in  suitable  cars,  as  the  common  council  of  the  city  of  New 
York  may  from  time  to  time  by  ordinance  prescribe,  and  to  the 
piu-ment  to  the  city  of  the  same  license  fee,  annually,  for  each  pas- 
senger car  run  thereon  as  is  now  paid  by  other  city  railroads  in 
said  city;  and  no  higher  rale  of  fare  shall  be  ch^arged  for  the  con- 
reyance  of  passengers  thereon  than  is  now  charged  by  the  cUy 
railroads  in  said  city  now  chartered  and  constructed;  and  the 
said  common  council  are  hereby  authorized  and  required  to  grant 
permission  to  the  persons  named  herein,  or  their  assigns,  to  con- 
struct, maintain,  operate  and  use  said  railroad  in,  upon  and  along 
the  several  streets  and  avenues  herein  mentioned." 

Section  4  of  that  act  also  provided:  "The  mayor,  common 
council,  and  the  several  officers  of  the  corporation  of  the  said  city 
of  Xew  York,  and  the  said  corporation,  are  hereby  prohibited 
from  giving  any  assent  to,  or  allowing  any  company  claiming  to 
derive  authority  under  the  act  entitled  'An  Act  to  Authorize  the 
Formation  of  Ilailroad  Corporations,  and  to  Regulate  the  Same,' 
passed  April  second,  eighteen  hundred  and  fifty,  or  act  amenda- 
tory thereof,  or  in  addition  thereto,  to  construct  any  railroad  in  or 
upon  any  or  either  of  the  said  streets  or  avenues  and  from  doing 
iiny  other  act  to  hinder,  delay  or  obstruct  the  construction  or 
operation  of  said  railroad  as  herein  authorized.  And  it  is  here- 
by made  the  duty  of  the  said  mayor,  common  council  and  other 
ofiicers  to  do  such  acts  within  their  respective  depai'tments  as 
may  be  needful  to  promote  the  construcdon,  and  protect  the 
operation  of  the  said  railroad  as  provided  in  this  law;  any  act 
or  thing  done  in  violation  hereof  shall  be  inoperative  and  void. 
All  actions  relating  to,  affecting  or  arising  under  this  act.  or  the 
authority  herein  given,  shall  be  commenced  in  the  supreme  court 
of  the  first  judicial  district." 

On  June  5,  1860,  the  Central  Park,  North,  &  East  River 
•  Railroad  Company  was  incorporated.  On  December  28,  1861, 
the  board  of  aldermen  adopted,  and  on  December  31,  1861,  the 
mayor  of  the  city  approved,  a  resolution  granting  permission  to 
the  Central  Park,  North,  &  East  River  Railroad  Company  to 
construct  and  operate  a  railroad  on  the  streets  specified  in  chap- 
ter 511  of  the  Laws  of  1860,  above  set  forth.  The  resolution  con- 
tained the  following  provision: 
P.U.RJ918E. 
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"And  no  higher  rate  shall  be  charged  for  the  conveyance  of 
passengers  thereon  than  is  now  charged  by  the  city  railroads  in 
said  city  now  chartered  and  constructed.    .    .    . 

"And  in  all  cases  the  use  of  said  streets  and  avenues  hereinbe- 
fore mentioned  for  the  purposes  of  said  railroad,  as  herein  au- 
diorized,  shall  be  considered  one  of  the  uses  for  which  the  mayor, 
aldermen  and  commonalty  of  said  city  hold  said  streets  and 
avenues." 

In  view  of  the  decision  in  the  Kochester  Case  that  the  legisla- 
ture has  not  undertaken  to  delegate  to  the  Commission  the 
power  to  advance  the  fare  fixed  in  a  municipal  franchise,  and  as- 
suming that  the  rate  charged  for  the  conveyance  of  passengers  by 
city  railroads  in  the  city  of  Xew  York  chai'tered  and  constructed 
in  1860  was  5  cents,  the  question  is  presented  whether  the  pro- 
vision in  the  resolution  of  the  board  of  aldeiTaen,  which  was  tlio 
grant  of  the  municipal  consent,  precludes  the  Commission  now 
from  granting  an  increase  in  fare  or  the  right  to  charge  for 
transfers.  We  are  inclined  to  the  opinion  that  it  does  not,  for  the 
it^ason  that  the  rights  of  the  company  here  spring  from  the  act 
of  the  legislature,  and  not  from  the  consent  of  the  municipality. 
Although  the  General  Railroad  Law  of  1850  required  the  consent 
of  the  municipal  authorities,  here  was  a  special  act  which  gave 
authority  to  operate  over  named  streets  and  itself  contained  a 
limitation  as  to  fare.  The  municipalitj-  was  '^authorized  ami 
required  to  gi*ant  the  permission."  Its  authorization  was,  there- 
fore, given  in  pursuance  of  the  mandate  of  the  statute,  and  im- 
posed no  conditions  as  to  fare  which  the  statute  itself  did  not  con- 
tain. At  that  time  (1860),  there  was  no  constitutional 
prohibition  against  the  granting  of  all  necessary  rights  directly 
by  the  legislature,  and  we  are  of  opinion  that  the  right  to  con- 
^trnet  and  operate  was  complete  without  the  consent  of  the  com- 
mon council. 

As  to  the  lines  of  the  Dry  Dock,  East  Broadway,  &  Battery 
Railroad  Company,  this  company  operates  under  direct  grants 
from  the  legislature,  which  contained  no  fare  provisions,  but  it 
also  entered  into  a  franchise  contract  with  the  city  on  January 
16,  1913,  for  an  extension  from  Canal  street,  at  the  east  side  of 
r>roadway,  to  Church  street,  and  on  Church  street  to  Lispenard 
street.    This  contract  contained  the  standard  and  usual  5-cent 
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fare  provision  and  also  the  reservation  of  the  present  and  future 
jurisdiction  of  the  Commission.  The  status  and  effect  of  this 
grant  must  be  determined,  in  order  to  ascertain  whether  or  not 
it  now  limits  the  power  of  the  Commission.  After  this  franchise 
contract  was  executed,  the  company  obtained  from  the  Commis- 
sion an  order  under  §  53  of  the  Public  Service  Commissions 
Law,  permitting  the  exercise  thereof  (case  Xo.  1668).  The  com- 
pany claims  that  it  has  never  operated  under  this  franchise.  It 
does  not  state  that  the  rights  granted  thereby  have  been  forfeited. 
On  November  28,  1917,  the  company  executed  a  mortgage  to  the 
Central  Trust  Company  to  secure  an  issue  of  refunding  bonds 
pursuant  to  the  Commission's  order  of  that  date  in  case  No. 
1715 ;  and  in  that  mortgage,  the  rights  granted  by  this  franchise 
contract  and  by  the  order  of  the  Commission  were  conveyed  as 
a  part  of  the  security  for  such  issue.  The  Commission,  with  the 
}»roof  now  before  it,  cannot  determine  whether  the  franchise  has 
been  forfeited,  either  under  its  terms  or  under  the  self-executing 
provisions  of  §  12  of  the  Railroad  Law,  or  whether  the  franchise 
is  merely  to  be  deemed  subject  to  forfeiture  under  the  provisions 
of  §  179  of  the  Railroad  Law  (see  Brooklyn  Q.  C.  &  Suburban  R. 
Co.  V.  Littleton,  185  X.  Y.  171,  77  N.  E.  994).  A  determination 
as  to  the  status  of  this  franchise  can  be  made  only  after  the  facts 
respecting  it  have  been  fully  presented.  If  the  obligations  as- 
sumed by  the  company  in  this  franchise  are  still  in  effect,  the  fare 
provision  precludes  the  Commission  from  permitting  any  charge 
for  transfers  where  lines  of  the  Dry  Dock  Company  intersect. 

[7]  V.  The  exchange  of  transfers  behveen  lines  of  the  Third 
Avenue  Railway  System  a^xd  lines  of  companies  not  included  in 
or  controlled  by  the  Third  Avenue  Railu/ay  Company  through 
stock  ownership  or  otherwise. 

Transfers  under  this  heading  are  now  given,  either  as  the  re- 
sult of  trackage  agreements  made  pursuant  to  §  148  of  the  Rail- 
road Law,  or  as  the  result  of  the  order  of  the  Commission  made 
in  case  No.  1364.  In  so  far  as  the  transfer  is  given  as  the  result 
of  a  trackage  agreement,  it  would  appear,  for  reasons  already 
indicated,  that  under  subdivision  7  of  §  49  of  the  Public  Service 
Commissions  Law,  the  Commission  is  vested  with  full  power,  in 
its  discretion,  upon  a  proper  showing  of  facts,  to  sanction  a 
charge  for  a  transfer,  inasmuch  as  the  obligation  imposed  by 
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that  section  to  carry  a  passenger  between  any  two  points  on  the 
railroads  embraced  in  such  contract  for  a  single  fare  not  higher 
than  the  fare  lawfully  chargeable  by  either  of  such  corporations 
18  to  continue  only  **until  and  except  as  the  Public  Ser\dce  Com- 
mission shall  otherwise  prescribe."  Prior  to  1910,  the  obligation 
to  carry  from  any  point  on  one  line  to  any  point  upon  the  other 
for  a  fare  of  5  cents  was  absolute,  as  imposed  by  §  104  of  the 
Eailroad  Law.  The  amendment  of  that  statute  did  away  wdth 
this  absolute  obligation,  and  in  place  thereof  provided,  in  subdivi- 
sion 7  of  §  49  of  the  Public  Service  Commissions  Law,  that  the 
obligation  should  continue  until  and  except  as  the  Commission 
should  otherwise  prescribe.  It  would  seem  clear,  therefore,  that 
the  Commission  has  been  vested  with  plenary  authority  to  modify 
or  abrogate  the  uniform  rule  set  forth  in  the  statute. 

In  so  far  as  the  obligation  to  exchange  transfers  arises  out  of 
the  order  of  the  Commission  in  case  !Xo.  1364,  no  argument  is 
needed  to  show  that  the  Commission  has  the  authority  to  abro- 
gate that  order,  upon  a  proper  showing,  in  so  far,  of  course,  as 
the  requirements  of  that  order  are  not  merely  declaratory  of  a 
duty  otherwise  imposed  by  and  through  franchise  contracts.  At 
the  time  that  the  order  was  made,  the  franchise  of  February  lO, 
1916,  had  not  been  granted,  so  that,  of  course,  its  effect  has  not 
heretofore  been  considered  by  the  Commission. 

Necessary  Basis  of  ^^Belief"  through  Charging  for  Transfers, 

[8]  Although  it  thus  appears  that  the  Commission  has  jurisdic- 
tion to  permit  a  charge  for  transfers  at  some  points  where  trans- 
fers are  now  being  exchanged  without  additional  charge  between 
the  various  companies  of  the  Third  Avenue  "System"  within  the 
borough  of  Manhattan  and  the  borough  of  The  Bronx,  we  cannot 
agree  with  the  contention  of  counsel  for  the  "system"  that  such 
relief  can  be  granted  (if  otherwise  proper)  upon  a  mere  showing 
that  the  system  as  a  whole  is  not  earning  a  fair  return  upon 
the  aggregate  value  of  the  property  of  the  system  which  may 
be  employed  in  the  public  service.  It  is  true  that  if  a  single  cor- 
poration owns  and  operates  a  street  railroad  system  by  virtue  of 
its  ownership  of  distinct  franchises,  the  question  whether  the 
rate  chargeable  upon  any  particular  franchise  route  is  or  is  not 
remunerative  is  not  to  be  determined  solely  with  reference  to  the 
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return  upon  that  route,  and  if  the  corporation  earns  a  fair  return 
upon  its  entire  property  employed  in  the  service  it  cannot  com- 
plain. (Puget  Sound  Traction,  Light  &  P.  Co.  v.  Reynolds,  244 
r.  S.  574,  61  L.  ed.  1325,  P.U.K.1917F,  57,  37  Sup.  Ct.  Rep. 
705 ;  Xow  York  ex  rel.  Xew  York  &  Q.  Gas  Co.  v.  McCall  (U.  S. 
Adv.  Ops.  1917-18,  p.  80)  245  TJ.  S.  345,  62  L.  ed.  — ,  38  Sup. 
Ct.  Rep.  122.)  The  situation  here^  however,  is  not  analogous. 
There  is  no  one  corporation  that  owns  the  several  franchises  and 
operates  under  them.  It  is  not  even  conceded  that  the  Third  Ave- 
nue Railway  Company  controls  the  operation  of  the  several  routes 
tlirough  its  subsidiaries.  On  the  contrary,  it  has  heretofore  been 
urged,  and  it  is  still  urged  in  this  proceeding,  that  such  is  not  the 
case,  and  the  petition  herein  was  signed  and  verified  by  the  sever- 
al operating  companies.  If  the  Third  Avenue  liailway  Company 
does  not  own,  operate,  and  control  its  subsidiary  companies,  so 
as  to  bring  all  the  lines  within  the  provisions  of  §  181  of  the 
Railroad  Law  or  of  the  franchise  stipulations  framed  in  the  lan- 
guage of  that  section,  or  if  the  Commission  cannot  at  any  time 
and  in  any  case  make  one  order  directed  against  the  Third  Ave- 
nue Railway  Company  which  shall  bind  it  and  all  of  the  other 
companies,  then  that  company  and  its  subsidiaries  cannot  be 
deemed  an  entity  for  the  purpose  of  detennining  w^hether  the 
^^system''  as  a  whole  is  earning  a  fair  return  upon  its  aggregate 
investment.  If  the  rate  of  return  of  any  subsidiary  company  is 
insufficient,  any  minority  stockholder  thereof  might  institute  pro- 
ceedings to  enjoin  the  enforcement  of  any  statute  or  order  pre- 
scribing the  rates  which  limit  that  return,  and  it  would  be  no 
answer  in  such  a  proceeding  that  the  majority  stockholder  of  the 
company  was  also  the  majority  stockholder  of  some  other  street 
railroad  corporation  or  corporations  which  are  receiving  more 
than  a  reasonable  return  upon  their  investment,  so  that  the  aggre- 
gate return  of  the  two  or  more  companies  was  sufficient.  The  fact 
that  the  Union  Railway  Company  in  The  Bronx,  for  example, 
may  not  be  receiving  adequate  compensation  for  the  service  which 
it  is  rendering  to  the  public,  and  that  such  company,  because  of 
franchise  limitations,  may  not  increase  its  rates  or  charge  for 
transfers,  cannot  be  a  controlling  consideration  in  determining 
whether,  for  example,  the  Belt  Line  Railway  Corporation,  operat- 
ing in  the  borough  of  Manhattan  and  receiving  perhaps  more  than 

P.U.RJ018E. 


Digitized  by  LjOOQIC 


RE  THIRD  AVEXUE  R.  CO.  143 

a  fair  return  upon  its  investment,  should  nevertheless  and  like- 
wise be  permitted  to  increase  its  rate  and  so  its  earnings.  The  vari- 
ous lines  seem  now  to  be  claimed  to  be  operated  by  distinct  cor- 
porate entities,  each  of  which  has  petitioned  the  Commission  for 
i-elief,  and  on  such  a  basis  the  rights  of  each  company  to  relief 
must  be  determined  by  its  own  revenues,  its  own  disbursements, 
its  own  property  values,  and  its  own  need  for  additional  revenues. 
If  the  matter  were  to  be  dealt  with  as  seeking  modification  of  the 
i  rder  of  the  Commission  in  case  No.  1364,  the  proceeding  should 
be  suitably  instituted  to  that  end,  and  notice  given,  to  bring  be- 
fore the  Commission  the  parties  represented  or  cited  in  case  No. 
1364. 

(Question  of  Powers  as  to  Confiscatory  Requirements  not  Con- 
sidered. 

In  this  memorandum,  we  have  not  considered  the  question  as 
to  the  power  of  the  Commission,  preliminarily  to  a  consideration 
and  adjudication  of  the  matter  in  the  courts,  to  take  testimony 
and  develop  the  full  facts  as  to  any  measure  of  regulation,  pre- 
scribed by  state  or  municipal  authority,  and  deemed  now  to  have 
become  confiscatory  and  so  burdensome  that  its  continuance  in- 
flicts without  "due  process  of  law"  a  "taking  of  corporate  prop- 
erty" in  the  sense 'of  impairing  the  quantum  of  corporate  assets 
which  represent  the  investment  outlay,  entitled  at  all  times  to  the 
constitutional  protection.  We  have  likewise  refrained  from  dis- 
cussing the  question  whether  the  prescribing  of  a  rate  maximum 
through  its  inclusion  as  one  of  the  conditions  of  the  grant  of  a 
local  franchise  is  to  be  deemed  an  act  and  measure  of  rate  regula- 
tion in  pursuance  of  legislative  power  delegated  by  the  Constitu- 
tion to  the  municipality  for  the  purpose,  in  which  event  its 
consequences  would  be  subject  to  the  operation  of  the  constitution- 
al prohibition  against  the  taking  of  property  without  due  process ; 
or  whether  the  exacting  of  such  a  rate  provision  is  a  mere  exercise 
of  contractual  power,  as  to  the  consequences  of  which  the  consent- 
ing corporation  may  not  be  heard  to  complain  that  it  had  "ill- 
p-dvisedly  agreed  to  unprofitable  terms."  (Public  Service  Com- 
mission v.  Westchester  Street  R.  Co.  206  X.  Y.  209,  90  N.  E. 
53C.)  Neither  of  these  questions  was  argued  before  the  Commis- 
sion, and  they  need  not  be  further  considered  at  this  juncture. 
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Summary  of  Conclusions  as  to  the  Legal  Limitations. 

To  summarize  the  foregoing  conclusions  upon  the  law  of  the 
case,  it  appears : 

I.  That  the  Commission  has  no  jurisdiction  or  power  to  au- 
thorize, without  the  consent  of  the  city  of  New  York,  a  charge  for 
transfers,  over  and  above  the  5-cent  fare,  (a)  at  any  points  in  the 
borough  of  The  Bronx;  (b)  between  the  lines  of  the  Third  Ave- 
nue Railway  Company  at  One  Hundred  and  Twenty-fifth  sti-eet 
and  Third  avenue,  Amsterdam  avenue,  and  One  Hundred  and 
Forty-fifth  street,  and  Amsterdam  avenue  and  Manhattan  street ; 
(c)  between  the  lines  of  the  Forty-second  Street,  Manhattanville, 
&  St.  Nicholas  Avenue  Kailway  Company  at  Broadway  and  Man- 
hattan street,  Seventh  avenue  and  Forty-second  street,  Tenth  ave- 
nue and  Forty-second  street,  Broadway  and  Seventy-second  street, 
and  Forty-second  street  and  First  avenue. 

II.  That  the  jurisdiction  of  the  Commission  to  make  effective 
a  charge  for  transfers  between  the  lines  of  the  Dry  Dock,  East 
Broadway,  &  Battery  Railroad  Company  is  dependent  upon  the 
question  as  to  whether  the  limitations  in  the  franchise  granted 
to  the  company  on  Januarj*^  16,  1913,  are  still  in  effect. 

III.  That  the  Commission  has  jurisdiction  to  make  effective  a 
charge  for  transfers  between  intersecting  lines  of  the  Belt  Line 
Railway  Corporation. 

IV.  That  the  jurisdiction  of  the  Commission  to  sanction  a 
charge  between  the  lines  of  the  Third  Avenue  Railway  Company, 
on  the  one  hand,  and  the  lines  of  the  Dry  Dock,  East  Broadway, 
&  Battery  Railroad,  the  Mid-Crosstown  Railway  Company,  the 
Forty-second  Street,  Manhattanville,  &  St.  Nicholas  Avenue  Rail- 
way Company,  and  the  Belt  Line  Railway  Corporation,  on  the 
c»tlier,  is  dependent  upon  the  development  of  full  proof  as  to 
whether  the  Third  Avenue  Railway  Company  operates  and  con- 
trols the  lines  of  any  such  other  company,  within  the  meaning  of 
the  franchise  contract  of  February  16,  1916. 

V.  That  the  Commission  would  have  jurisdiction  to  make 
effective  a  charge  for  exchange  of  transfers  between  the  lines  of 
the  Forty-second  Street,  Manhattanville,  &  St.  Nicholas  Avenue 
Railway  Company,  the  Belt  Line  Railway  Corporation,  the  Mid- 
Crosstown  Railway  Company,  and  the  Dry  Dock,  East  Broad- 
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way,  &  Battery  Railroad  Company  at  the  several  points  where 
the  lines  of  any  one  of  these  companies  intersect  a  line  of  any 
other,  unless  it  should  be  established  that,  as  a  matter  of  fact  and 
I*  law,  the  Third  Avenue  Railway  Company  operates  and  controls 

such  other  line  and  such  other  company,  within  the  meaning  of 
the  franchise  contract  of  February  16,  1916. 

VI.  That  the  Conmaission  has  power  to  make  effective  a  charge 
for  transfers  between  the  lines  of  the  Third  Avenue  Railway  Sys- 
tem and  the  lines  of  companies  in  no  way  connected  with  that  sys- 
tem where  such  transfers  are  now  being  exchanged,  either  by 
virtue  of  traffic  agreements  or  the  order  of  the  Commission  iji 
case  No.  1364. 

The  Considerations  of  Policy. 

If  the  foregoing  states  the  minimum  of  the  legal  limitations  by 
which  the  Commission  would  be  bound  in  acting  upon  a  proper 
application  for  authority  to  charge  additionally  for  transfers, 
v;hat  may  be  said  also  as  to  the  enforced  limitations  of  policy  and 
operating  situation  ?  Thus  far  we  have  discussed  what  the  Com- 
mission might  have  power  to  do  in  this  respect;  not  what  it 
iTjight  practicably  or  wisely  undertake  to  do. 

It  is  evident  that  the  law  of  the  proceeding,  as  now  confirmed 
and  clarified  by  the  Rochester  decision,  leaves  the  Commission 
with  only  a  fractional  and  fragmentary  power  to  deal  with  the 
revenue  situation  of  this  "system"  or  these  companies,  through 
the  expedient  of  a  charge  for  transfers.  At  a  multitude  of  the 
most  pivotal  points  where  passengers  transfer,  the  Commission 
could  not,  if  it  would,  in  the  absence  of  municipal  consent,  em- 
power the  company  to  do  otherwise  than  accord  a  transfer  priv- 
ilege without  additional  charge.  At  some  points — a  number  of 
them  important  points — the  Commission  would  evidently  be  in 
position  to  make  a  2-cent  charge  for  transfers  effective,  in  its  dis- 
cretion, upon  an  adequate  showing  of  facts  and  probable  operat- 
ing consequences.  The  result,  if  the  Commission  were  to  exercise 
its  full  discretion  and  permit  a  charge  for  transfers  wherever 
legally  possible,  would  be  a  disjointed  and  confusing  situation — 
free  transfers  given  at  many  points,  2  cents  demanded  at  many 
others,  with  always  the  possibility  that  payment  would  be  exacted 
or  attempted  at  many  points  where  none  should  be,  and  with  the 
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traveling  public  never  certain  whether  at  a  given  point  it  has  a 
right  to  a  transfer  without  additional  payment.  Surface  railroad 
traffic  would  be  diverted  from  its  normal  and  most  direct  routes 
to  longer  hauls  over  routes  for  which  transfers  could  be  had  with- 
out payment,  and  a  large  degree  of  confusion  to  the  public  and 
loss  to  the  companies  would  be  the  almost  inevitable  result. 
Granted  that  the  establishment  of  a  universal  charge  of  2  cents 
*  for  transfers  would  serve  in  large  measui-e  to  solve  the  acute 
iinancial  situation  of  which  the  Third  Avenue  System  now  com- 
plains, we  are  by  no  means  sure  that  there  would  be  favorable 
iinancial  results  from  the  hit-and-miss  promulgation  of  such  a 
charge,  in  the  fragmentary  fashion  permitted  by  present  legal 
limitations. 

Operating  Status  of  the  ''Third  Avenue  System" 

This  is  especially  doubtful,  in  view  of  the  operating  status  of 
the  lines  of  the  Third  Avenue  System.  Throughout  a  large  part 
of  their  territory,  they  are  paralleled  now  by  rapid  transit  lines 
(subway  as  well  as  elevated),  by  motorbus  lines,  and  by  lines  of 
the  IN'ew  York  Railways  Company.  The  early  opening  of  the 
Lexington  avenue  subway  and  the  prospective  development  of 
new  motorbus  lines  will  serve  to  accentuate  this  competition  and 
ihe  difficulty  inherent  in  the  installation  of  a  charge  for  transfers, 
piecemeal  or  othenvise.  The  fare  upon  the  subway  and  elevated 
lines  is  fixed  at  5  cents  by  the  dual  subway  contracts,  which  can- 
not be  modified  in  this  respect  without  the  concurrent  approval 
of  the  board  of  estimate  and  apportionment,  the  same  body  whos(» 
consent  would  be  necessary  to  a  modification  of  these  companies' 
franchises  so  as  to  permit  an  increase  in  fare  or  a  general  charge 
for  transfers.  All  of  the  lines  of  the  Xew  York  Railways  Com- 
pany are  owned  and  operated  by  that  one  company,  under  fran- 
chises making  a  5-cent  limitation  applicable  on  a  considerable 
part  of  the  company's  lines,  and  it  seems  at  least  unlikely  that  the 
Commission  would  have  power,  in  the  absence  of  municipal  con- 
sent, to  authorize  the  Xew  York  Railways  Company  to  charge 
more  than  5  cents  for  a  single  continuous  ride  between  points  on 
at  least  some  of  its  lines,  whether  by  use  of  a  transfer  or  not. 
Confronted  with  these  factors  of  fixed  5-cent  fare  competition, 

with  5-cent  fare  competitors  to  the  right  and  left,  overhead  and 
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underground;  the  Third  avenue  lines  are  in  a  precarious  posi- 
tion to  undertake  any  direct  or  indirect  advance  in  fare,  except  on 
a  basis  equally  and  simultaneously  availed  of  by  these  competi- 
tors. To  charge  more  than  5  cents  on  the  Third  avenue  lines 
alone,  through  charging  for  transfers  or  otherwise,  would  seem 
nliiKSt  certain  to  drive  that  "system's"  already  too  meager  traffic 
to  tlio  rapid  transit  lines  and  to  the  "free-transfer"  lines  of  its 
sti-ect  railroad  competitor.  It  does  not  seem  that  there  is  any 
way  of  dealing  with  this  fare,  transfer,  and  revenue  situation  on 
the  Third  avenue  surface  lines,  without  the  consent  and  co-op- 
erative action  of  the  municipal  authorities,  which  would  not  have 
the  effect  of  driving  away  traffic  and  decreasing  revenues.  The 
surface  lines  of  this  and  the  other  "systems"  of  the  city  are 
destined  to  face  increasing  difficulties  in  holding  their  business 
nnd  commanding  their  share  of  the  traffic;  the  installation  of  such 
J)  piecemeal  charge,  as  the  existent  legal  limitations  leave  within 
the  Commission's  power,  would  bring  disaster. 

The  Justice  of  Charging  for  Transfers. 

Furthermore,  considerable  doubt  may  be  said  to  exist  whether 
a  charge  for  transfers  at  some  points  would  be  a  just  and  appro- 
priate method  of  securing  increased  revenue  for  these  companies. 
What  sound  reason  could  there  be  for  charging  for  transfers  at 
some  points,  and  giving  them  free  at  many  others  closely  corre- 
sponding? It  is  even  doubtful  whether  a  charge  for  transfers  has 
been  justified  as  a  basis  for  exacting  a  larger  sum  from  one 
passenger  than  from  aiiother.  If  a  passenger  is  bound  from 
one  point  to  another  on  the  lines  of  a  company  within  a 
city,  it  is  the  company's  decision,  and  not  his,  which  is  responsi- 
ble for  the  absence  of  "through  operation"  between  tliose  points 
and  so  for  the  need  that  he  "change  cars."  If  the  points  happen 
to  be  such  that  the  company  runs  cars  between  them,  he  need  pay 
only  5  cents.  If  for  its  own  convenience  the  company  routes  its 
cars  so  that  he  is  compelled  to  change  to  another  line  and  car. 
should  he  be  charged  more,  or  less,  for  being  obliged  to  complete 
his  journey  in  a  less  convenient  way?  (Public  Service  Com- 
missions Law,  §  32).  At  the  opening  of  the  present  hearing?*, 
the  Commission  asked  the  companies  for  any  proof  of  additional 
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cost  or  anything  else,  which  legally  and  economically  justifies 
charging  the  "transfer"  passengers  2  cents  more  than  the  pass- 
enger who  makes  a  journey  of  equal  or  greater  length  without 
being  subjected  to  the  inconvenience  of  changing  cars.  Such 
proof  has  not  been  forthcoming.  The  argument  may  be  made 
ihat  all  passengers  should  be  charged  alike  within  the  confines 
of  a  city,  irrespective  of  the  length  or  the  route  of  their  journey; 
but  a  routing  advantageous  to  the  company  and  inconvenient  to 
the  passengers  can  hardly  be  urged  as  a  basis  for  charging  the 
latter  more  than  the  rest.  In  the  foregoing  statement,  nothing 
is  of  course  to  be  construed  to  be  adverse  to  the  propriety  of  a 
"through-route  and  joint-rate"  arrangement  at  intersecting 
points  of  lines  of  companies  in  fact  independent  and  separate. 
Under  such  circumstances,  a  rate  in  excess  of  a  single  fare  but 
less  than  two  fares  may  with  propriety  be  established  for  a 
"through  trip"  over  both  lines. 

The  Commission  will  of  course  pass  carefully  and  openminded- 
]y  upon  any  application  which  may  be  made  to  it,  by  any  com- 
pany or  companies,  in  respect  to  the  giving  of  transfers  or  the 
imposition  of  a  charge  therefor.  The  views  herein  set  forth 
should  be  looked  upon  as  tentative  and  informative,  upon  present 
data,  and  not  as  final,  as  to  these  petitioners  or  any  other  com- 
panies. We  are  of  the  opinion,  however,  that  all  of  the  com- 
panies in  the  metropolitan  area  ought  to  take  frankly  and  fully 
into  account  what  is  said  herein,  with  reference  both  to  the  legal 
limitations  set  forth  and  to  the  practical  difficulties  arising  in 
part  from  those  limitations.  In  the  light  of  those  limitations  of 
law  and  policy,  each  company  or  "system"  ought  to  consider 
^.vhether  the  pressing  of  a  proceeding  as  to  transfers  gives  promise 
of  solution  of  present  difficulties. 

The  Proper  Basis  of  Application. 

If  these  petitioners,  or  any  other  companies  similarly  situated, 
wish  to  contest  in  the  courts  the  correctness  of  any  ruling  herein- 
before made  upon  a  legal  question,  a  suitable  "order  will  be 
promptly  entered,  disposing  of  the  proceeding  on  the  basis  indi- 
cated, to  facilitate  such  a  determination.  If  the  companies  are 
of  the  opinion  that  we  have  correctly  stated  the  legal  status,  in 
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view  of  the  Kochester  decision,  then  we  see  little  advantage  in 
going  ahead  with  the  pending  cases,  on  the  present  theory  of 
proof  or  under  the  present  petitions.  If  any  company  or  "sys- 
tem" wishes  to  try  to  work  out  its  fiscal  problems,  at  least  in  part, 
through  a  readjustment  as  to  the  transfers  given  and  accepted  by 
it,  an  itemized  statement  should  be  made  the  basis  of  the  petition 
to  that  end,  showing  the  company  or  companies  involved,  the  lines, 
the  transfer  points,  the  existing  arrangements  at  each  point,  the 
claimed  origin  or  basis  thereof,  and  the  precise  change  proposed 
as  to  each  such  point.  'The  proof  then  should  be  directed  to  such 
points  and  changes,  and  if  the  application  is  made  for  the  purpose 
of  obtaining  additional  revenue  for  the  petitioning  company,  the 
I)roof  should  cover  the  property,  receipts,  expenditures,  and  re- 
serves of  that  company,  and  the  financial  and  traffic  results  of  the 
existing  transfer  arrangements  at  each  point  covered  by  the  peti- 
tion. 

Any  application  along  these  lines  will  be  given  full  considera- 
tion on  its  merits,  and  the  sound  discretion  vested  in  the  Commis- 
sion with  respect  to  changes  in  transfer  arrangements  exercised 
Avith  all  reasonable  r^ard  for  the  revenue  needs  of  the  petitioning 
company.  If  any  of  the  present  petitioners  wish  to  go  ahead 
along  these  lines,  a  supplemental  petition,  covering  the  details 
above  indicated,  may  be  submitted  herein,  and  proof  offered  along 
the  lines  of  inquiry  now  material.  The  present  record,  so  far  as 
relevant,  will  be  given  consideration. 

The  Compames'  Difficulties  Partly  of  Their  Own  Creation. 

That  many  or  all  of  these  petitioning  companies,  and  the  "sys- 
tem" which  they  make  up,  need  additional  revenue  or  diminished 
expenditure,  during  the  abnormal  period  of  high  operating  costs, 
we  have  no  disposition  to  deny.  It  is  a  duty  resting  upon  the 
proper  public  authorities,  of  which  one  instrumentality  is  this 
Conmaission,  to  secure  to  these  companies  an  adequate  rate  for 
the  service  rendered, — a  rate  which,  if  the  volume  of  traffic  be 
adequate,  will  yield  a  simi  sufficient  to  maintain  the  service,  pre- 
serve the  property  from  deterioration,  and  reward  the  investors 
with  a  fair  return  upon  their  outlay.  But  it  may  be  pointed  out 
that  the  difficulties  of  these  companies  are  largely  of  their  own 

creation.  We  do  not  refer  now  to  the  era  of  pyramid  financing, 
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gross  overcapitalization,  wasteful  expenditures,  and  the  payment 
of  dividends  at  the  expense  of  the  upkeep  of  the  property.  All  of 
those  incidents  of  earlier  management  are  still  having  their  ef- 
fects, although  such  offenses  against  safe  investment  and  good 
service  have  now  been  ended  by  the  enactment  of  the  Public 
Service  Commissions  Law. 

The  difficulties  of  these  companies  as  to  franchise  terms  are 
of  their  own  seeking.  It  is  a  matter  of  public  recollection  and 
record  that  the  franchises  were  not  forced  upon  reluctant  and 
unwilling  companies  by  rapacious  municipalities  which  overpow- 
ered their  capacity  for  resistance.  The  companies,  at  the  instance 
of  their  boards  of  directors  and  high  officials,  sought  these  and 
similar  franchises,  fare  limitations  and  all ;  they  plotted  for  them, 
schemed  for  them,  dickered  for  them,  gave  concessions  and  gained 
advantages,  got  something  which  they  thought  they  wanted,  some- 
thing which  they  could  capitalize  and  overcapitalize,  long-term 
rights  to  use  and  occupy  pivotal  streets  and  avenues  of  the  world's 
richest  city.  They  gained  favorable  terms,  and  for  the  sake  of 
them  accepted  some  terms  which  have  now  proved  unfavorable, 
at  least  temporarily.  But  by  the  same  leg*al  concept  (People  v. 
O'Brien,  111  K  Y.  1,  2  L.R.A.  255,  7  Am.  St.  Rep.  684,  18 
IS.  E.  692)  which  has  long  denied  the  right  of  the  municipality 
to  impair  or  modify  that  franchise  without  the  consent  of  the 
company,  the  company  now  finds  itself  unable  to  obtain  a  modifi- 
cation of  a  vital  franchise  term  without  the  municipality's  con- 
sent. The  rule  thus  fairly  works  both  ways,  and  the  company 
has  no  right  to  expect  that  a  Commission  created  for  the  purpose 
of  determining  the  reasonableness  of  rates  should  serve  to  relieve 
the  company  from  temporarily  "unprofitable  terms"  to  which  it 
perhaps  "ill-advisedly  agreed"  in  order  to  obtain  street  rights 
which  it  deemed  of  priceless  value.  The  Commission  may  well 
determine,  under  proper  circumstances,  what  a  company's  rate  or 
fare  ought  to  be,  but  for  release  from  a  contract  term,  the  com- 
pany can  hardly  complain  if  it  is  required  to  repair  to  the 
municipality  with  which  it  made  the  contract.  It  was  the  com- 
pany's solemn  contract,  not  the  Commission,  which  gave  the  mu- 
nicipality an  essential  part  in  the  mechanism  and  procedure  for 
any  readjustment  of  the  company's  rates. 

By  these  companies'  own  choice,  the  local  municipality  has 
P.U.R.1918E. 
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both  a  power  and  a  responsibility,  and  no  resort  to  a  f  ragmentarv 
plan  of  charging  for  transfers  should  avail  to  enable  these  com- 
panies now  to  avoid  dealing  with  the  municipality  as  to  the  terms 
»ind  conditions  on  which  a  modification  as  to  fares  will  be  per- 
mitted. The  city  may  be  unqualifiedly  willing  that  an  increased 
fare  on  all  surface  and  rapid  transit  lines  shall  be  temporarily 
charged;  it  may  be  willing  to  consent  to  such  an  increase  in 
i-eturn  for  terms  and  concessions  of  present  or  future  public  ad- 
vantage ;  or  it  may  not  be  willing  to  release  the  companies  from 
their  contract  obligation  at  all.  The  matter  of  terms  rests  with 
the  municipalitj-  because  the  companies  wanted  the  franchises  so 
much  that  they  bargained  on  the  subject  of  fares  and  agi-eed  to 
be  ever  bound  by  a  5-cent  limitation  at  the  city^s  option.  When 
the  franchise  limitations  no  longer  stand  in  the  way,  the  compa- 
nies may  come  to  the  Commission  for  the  fixation  of  a  reasonable 
and  adequate  rate,  notwithstanding  statutory  barriers. 

Bases  of  Emergency  Relief. 

The  Commission  thinks  that  these  petitioners,  and  any  other 
transportation  companies  who  feel  now  the  stress  and  '*pineh"  of 
rising  costs  which  are  wiping  out  ordinary  excesses  of  earnings 
(  ver  expenses,  ought  to  consider  whether,  instead  of  coming  for- 
ward at  this  time  with  an  application  for  a  radical  and  lasting 
readjustment  in  existing  transfer  systems  and  bases  of  fare,  they 
ought  not  to  confine  themselves  to  frank,  direct  requests  for  emer- 
«rency  relief,  carefully  limited  tc  the  duration  of  the  war.  This 
Commission  has  a  very  great  interest,  in  behalf  both  of  the  travel- 
ing and  investing  public,  in  seeing  to  it  that  our  transportation 
facilities  are  not  impaired  and  crippled,  because  of  a  new  and 
temporary  disparity  between  revenues  and  war-time  expenditures. 
The  public  cannot  afford  to  let  its  transportation  lines  and  their 
equipment  go  to  wrack  and  ruin  during  the  war,  because  of  the 
inadequacy  of  the  earnings,  under  existing  rates,  to  meet  oper- 
ating costs  and  enable  proper  upkeep  of  the  corporate  property 
used  in  the  public  service.  The  public  cannot  afford  to  have 
public  utility  revenues  so  far  depleted,  during  an  emergency 
period  of  several  years,  that  even  after  due  allowance  has  been 
made  for  the  fact  that  in  times  like  these  all  individuals  and  cor- 

jjorations  are  having  to  bear  a  share  of  the  common  burdens,  the 
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conditions  of  public  utility  investment  have  become  so  unremu- 
iierative  and  unattractive  as  to  make  prohibitive  the  cost  of  money 
for  new  construction  and  to  discourage  capital  from  continuing 
in  the  public  utility  field.  If  transportation  service  in  this  city 
is  to  be  continued  on  any  efficient  or  endurable  basis,  during  the 
war  and  afterwards,  the  proper  public  authorities  must  squarely 
face  and  act  upon  their  responsibility  for  conserving  the  corpo- 
rate income  of  essential  utilities,  even  though  the  granting,  where 
necessary,  of  proper  applications  for  emergency  relief  during  the 
war  period. 

To  persist  in  applications  for  radical  and  lasting  readjustments 
imposes  upon  the  Commission  the  necessity  for  protracted  in- 
<]uiries  into  property  valuations  and  other  incidents  of  a  formal 
late  hearing.  To  ask  for  temporary  and  emergency  relief  for 
the  period  of  the  war,  on  the  basis  and  to  the  extent  of  meeting 
increased  operating  costs,  enabling  the  upkeep  of  property,  and 
perhaps  also  conserving  the  approximate  quantum  of  return 
earned  during  normal  conditions  immediately  preceding  the  war, 
might  enable  the  matter  to  be  dealt  with  more  summarily  and 
satisfactorily,  with  less  of  objection  from  those  called  upon  to 
pay  increased  rates  where  found  necessary.  The  Commission, 
especially  in  view  of  the  present  shortages  in  valuation  staffs  and 
the  propriety  that  public  and  private  expenditures  be  devoted  to 
purposes  more  worthily  serving  the  patriotic  emergency,  would 
prefer  to  defer  formal  rate  cases  until  after  the  war,  and  deal 
with  present  necessities  on  a  more  direct  but  temporary  basis. 
An  application  for  a  temporary  increase  in  rates  for  the  purpose 
only  of  eliminating  present  deficits  in  operating  revenue,  and  re- 
storing an  obviously  moderate  return  commonly  earned  in  recent 
normal  times  could  <)rdinarily  be  determined  without  resort  to 
property  appraisals  at  a  time  when  unit  prices  are  unprecedented- 
ly  high  and  the  cost  of  the  requisite  appraisal  alone  might  ap- 
proximate the  yearly  increase  in  revenue  requested.  (Ee  Queens 
Borough  Gas  &  E.  Co.  (N.  Y.)  P.U.E.1918D,  842,  decided  June 
o,  1918.) 

In  GonclxiswfL 

The  foregoing  opinion  has  not  undtKtaken  to  analyze  similarly 
the  legal  limitations  upon  the  powers  of  the  Commission  with 
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respect  to  charging  for  transfers  at  intersecting  or  connecting 
points  upon  lines  of  the  New  York  Railways  Company  and  the 
Brooklyn  Rapid  Transit  Company's  street  surface  "system."  In 
part  what  has  been  said  herein  is  inapplicable  to  those  companies : 
in  part  it  is  plainly  applicable  and  the  resultant  situation  be- 
comes similar  to  that  on  the  Third  Avenue  System.  For  exam- 
ple, the  claim  of  the  New  York  Railways  Company  is  only  that 
'*many  of  the  lines  are  tmaffected  by  municipal  agreements,  and 
that  a  limitation  of  transfer  obligations  where  no  municipal  con- 
sent or  agreement  is  concerned  would  relieve  the  New  York  Rail- 
ways Company  of  its  great  transfer  obligation.  We  are  prepared 
upon  notice  from  the  Commission  to  present  proof  to  support  our 
l)etition.''    (Letter  of  J.  L.  Quackenbush,  May  14, 1918.) 

The  Commission  will,  of  course,  hold  hearings  upon  a  proper 
petition  addressed  to  relief  within  its  power  to  grant.  It  fully 
realizes  the  need  for  a  careful  examination  into  the  revenue  needs 
of  these  street  surface  railroads.  It  is,  however,  very  doubtful 
whether  the  matter  can  be  adequately  or  acceptably  dealt  with 
through  charging  for  transfers  through  Commission  sanction  at 
some  points  and  granting  them  free  through  legal  necessity  at 
others.  The  Commission  commends  the  whole  matter  of  the 
most  advisable  procedure  for  relief  to  the  careful  consideration 
of  the  companies  and  the  municipal  authorities.  For  the  present, 
the  pending  hearings  will  be  held  subject  to  call,  until  the  several 
companies  have  decided  and  aimounced  their  future  course  in 
the  matter. 


OHIO  SUPREME  COURT. 

POLLITZ  et  al. 

V. 

PUBLIC  UTILITIES  COMMISSION. 

[No.  ,16,685.] 

(—  Ohio  St.  — ,  119  N.  B.  607.) 

SeouHly  {«mie«  —  neplacethet\M  —  CapitaHzaUon. 

1.  By  the  proyisionB  of  g  614-53,  Page  &  A.  Qeneral  Code,  the 

Headnotes  by  the  Coubt. 
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Public  Utilities  Commission  is  empowered  to  grant  authority  to  any 

% 
public  utility  or  railroad  to  issue  stocks,  bonds,  notes,  and  other  evi- 
dences of  indebtedness,  payable  at  periods  of  more  than  twelve  months 
after  date,  when  necessary  for  the  acquisition  of  property,  the  construc- 
tion, completion,  extension,  or  improvement  of  its  facilities,  and  for 
other  purposes  specifically  set  forth.  But  that  section  does  not  permit 
the  capitalization  of  replacements  of  equipment  or  any  physical  prop- 
erty.   These  must  be  kept  up  from  income. 

Security  issttes  —  Jurisdiction  of  Commission  —  Capitalizable  expen^ 
diturcH, 

2.  The  question  as  to  what  expenditures  shall  form  the  basis  of 
permanent  capitalization  of  a  public  utility  or  railroad  is  one  to  be 
considered,  not  only  by  the  corporation,  but  by  the  Public  Utilities 
Commission,  when  applied  to  for  authority  to  issue  stocks,  bonds,  notes, 
or  other  evidences  of  indebtedness  which  are  to  become  a  part  of  the 
corporation's  permanent  capitalization. 

Appeal  and  review  —  Reasonableness  of  Commission  order  —  5e- 
curity  issues  —  Capitalizable  expenditures, 

3.  Where  such  an  application  is  made  to  the  Public  Utilities  Com- 
mission the  question  of  fact  as  to  whether  such  expenditures  are  for 
replacements  of  equipment,  or  of  any  physical  property,  is  for  the 
determination  of  the  Commission,  and  its  order  will  not  be  set  aside 
by  this  court,  unless  it  appears  from  the  consideration  of  the  record 
that  it  was  unreasonable  or  unlawful. 

[January  22,  1918.] 

Error  to  the  Public  Utilities  Commission  upon  the  overruling 
of  an  application  to  review  an  order  of  the  Commission  approving 
a  trust  deed  by  the  New  York  Central  Railroad  Company ;  order 
affirmed. 

Appearances :  Henry,  Fauver,  McGraw,  &  Thomson,  of  Cleve- 
land, for  plaintiffs  in  error;  Joseph  McGhee,  Attorney  General, 
C.  A.  Radcliffe,  of  Columbus,  and  S.  H.  West,  of  Cleveland,  for 
defendant  in  error. 

Statement  by  Johnson,  J. : 

The  New  York  Central  Railroad  in  November,  1916,  filed  its 
application  with  the  Public  Utilities  Conmiission  of  Ohio,  in 
which  it  set  forth  that  it  was  in  need  of  additional  equipment,  and 
had  determined  to  secure  the  use  thereof  throu^  a  trust  agree- 
ment to  be  dated  January  1,  1917,  which  was  to  be  known  as  the 
"New  York  Central  Railroad  Equipment  Trust  of  1917."  The 
application  prayed  for  the  approval  of  the  Commission  to  the 
P.U.R.1918E. 
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agreement  between  the  railroad  company,  John  Carstensen,  and 
others,  as  venders,  and  the  Guaranty  Trust  Company  of  New 
York,  as  trustee.    A  draft  of  the  trust  agreement  was  attached  to 
tlie  application.    This  instrument  discloses  that  the  vendors  were 
to  procure  from  equipment  manufacturers  rolling  stock  to  cost 
about  $15,000,000,  and  similar  equipment  thereafter,  all  of  which 
was  to  be  placed  in  the  trust.    It  was  to  be  delivered  to  the  trustee, 
which  was  to  lease  it  to  the  railroad  company  for  the  term  ending 
January  1,  1932,  by  leases  specifically  provided  for  in  the  agree- 
ment.   The  company  was  to  pay  20  per  cent  of  the  cost  in  cash, 
and  the  remaining  80  per  cent  was  to  be  paid  from  the  proceeds 
of  the  sale  of  equipment  trust  certificates  to  bear  dividends  at  4^ 
per  cent  per  annum,  falling  due  in  15  annual  instalments  begining 
January,  1918.    The  total  amount  of  the  trust  certificates  should 
uot  exceed  $19,995,000,  and  the  railroad  company  should  guaran- 
tee payment  of  the  principal  of  the  trust  certificates  and  the 
dividends  thereon.     The  title  to  the  equipment  was  to  remain  in 
the  trustee  until  full  compliance  by  the  company  with  the  terms 
of  the  agi'eement,  at  which  time  it  was  to  be  conveyed  to  the  lessee. 
It  was  provided  that,  in  case  of  default  by  the  company,  the 
trustee,  on  the  request  of  the  holders  of  a  majority  of  the  trust 
certificates,  might  declare  the  principal  of  such  outstanding  cer 
tificates  to  be  immediately  due,  and  terminate  the  lease,  and  take 
possession  of  and  sell  the  equipment  or  such  of  it  as  might  be 
necessary.     A  schedule  of  the  equipment  was  attached  to  the  ap- 
plication, which  prayed  for  authority  to  issue  certificates  to  an 
amount  representing  80  per  cent  of  the  above-named  cost  of  $15,- 
000,000,  to  wit,  $12,000,000,  and  for  authority  to  sell  them  at  a 
price  that  would  net  not  less  than  75  per  cent  of  their  par  value. 
After  hearing,  the  Conmiission,  on  November  25,  1916,  granted 
the  application,  and  pursuant  to  this  authority  certificates  were 
issued  and  are  now  outstanding  to  the  amount  of  $8,205,000,  the 
proceeds  of  which  were  used  to  pay  80  per  cent  of  the  purchase 
price  of  a  portion  of  the  equipment  in  the  schedule. 

In  May,  1917,  the  company  filed  a  supplemental  petition,  in 
which  it  set  out  that  it  had  partially  executed  the  order  of  if  ovem- 
ber  20, 1916,  and  that  it  was  in  need  of  further  additional  equip- 
ment, which  was  described,  which  it  desired  to  obtain  through  the 
P.U.R.1918E. 
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equipment  trust.  A  schedule  of  such  equipment  was  attached  to 
the  second  petition,  in  which  it  was  stated  that  all  of  the  equip- 
ment now  desired  to  be  included  in  the  trust  cost  approximately 
$10,689,700.  The  prayer  of  the  supplemental  petition  was  for 
authority  to  issue  the  balance  of  the  $12,000,000  theretofore 
authorized,  such  balance  being  $3,795,000,  and  an  additional 
amount  of  $4,755,000,  or  a  total  of  $8,550,000  of  trust  certifi- 
cates, to  be  sold  at  a  price  that  would  net  not  less  than  93  per  cent 
of  par,  and  to  pledge  such  certificates  in  advance  of  their  sales  as 
security  for  moneys  borrowed  to  meet  such  80  per  cent  of  the  cost 
of  the  additional  requirement.  The  prayer  of  this  petition  was 
granted  on  June  25,  1917.  As  a  result  o^  both  orders  this  Com- 
mission has  given  its  approval  to  the  issuance  of  certificates 
amounting  to  $16,755,000,  the  proceeds  of  which  are  to  be  de- 
voted exclusively  to  the  payment  of  80  per  cent  of  the  cost  of  the 
additional  equipment  set  out  in  the  schedules.  The  plaintiffs  in 
error  at  the  hearings  of  these  applications  objected  to  the  grant- 
ing of  the  prayers.  They  filed  an  application  for  rehearing  of 
the  supplemental  petition  on  the  following  grounds : 

"First.  That  the  applicant  is  not  lawfully  organized,  being  an 
illegal  consolidation  and  without  a  lawful  board  of  directors. 

'^Secondly.  That  the  proposed  issue  of  equipment  trust  certifi- 
cates is  not  necessary  imder  General  Code,  §  614r-53,  in  view  of 
the  diversion  of  the  capital  of  the  applicant  company  from  the 
legitimate  objects  of  its  creation;  impairment  of  its  capital  from 
depreciation  of  equipment  already  accrued;  and  in  view  of  the 
great  amount  of  available  resources  which  the  applicant  may 
readily  realize  in  cash  wherewith  to  provide  the  equipment  de- 
sired. 

"Thirdly.  That  the  supplemental  order  unlawfully  allows  the 
applicant  to  pledge  the  proposed  equipment  trust  certificates  for 
money  borrowed,  thus  creating  a  double  liability  in  the  issuing  of 
two  sets  of  obligations  for  one  purpose. 

'^Fourthly.  That  the  application  herein  is  founded  upon  a  reso- 
lution of  the  board  of  directors  of  the  applicant  company  which  is 
\  oid  in  view  of  the  holdings  of  said  directors  contrary  to  General 
Code,  §  6789. 

"Fifthly.  That  the  application  is  insufficient  upon  its  face. 
P.U.R.1918E. 
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"Sixthly.  That  upon  the  evidence  herein  the  application  can- 
not lawfully  be  granted. 

"Seventhly.  That  the  Commission  erred  in  granting  the  appli 
cation." 

This  application  was  overruled  and  petition  in  error  was  filed 
in  this  court  to  reverse  the  orders  of  the  Commission. 

Johnson^  J.,  delivered  the  opinion  of  the  court : 

Jurisdiction  to  entertain  applications  of  the  nature  of  the  one 
here  involved  is  conferred  upon  the  Public  Utilities  Commission 
by  §  614-53,  Page  &  A.  General  Code,  and  the  procedure  to  be 
followed  is  definitely  laid  down  in  the  succeeding  section. 

[1,  2]  Section  614-53  permits  the  granting  of  authority  to  is- 
sue stocks,  bonds,  notes,  and  other  evidences  of  indebtedness,  when 
necessary  for  the  acquisition  of  property,  the  construction,  com- 
pletion, extension,  or  improvement  of  facilities,  etc.,  under  cir- 
cumstances specifically  set  forth.  But  the  section  does  not  permit 
the  capitalization  of  replacements  of  equipment  or  any  physical 
property.    These  must  be  kept  up  from  income. 

Attached  to  the  supplemental  application  is  the  company's  gen- 
eral balance  sheet  of  March  31,  1917.  This  discloses  among  the 
items  of  liability  one  of  "accrued  depreciation  of  equipment" 
amoimting  to  $28,959,720.95.  The  testimony  showed  that  there- 
had  been  recently  a  substantial  increase  in  that  item.  From  this 
it  is  argued  that  the  company  was  then  and  had  been  engaged  in 
capitalizing  the  cost  of  replacements ;  that  therefore  the  authority 
granted  by  the  Commission  to  issue  the  proposed  equipment  trust 
certificates  violates  the  provisions  of  the  sections  of  the  General 
Code  above  referred  to.  Depreciation  of  course  begins  when 
equipment  is  put  into  service,  and  continues  until  it  is  retired.  It 
does  not  all  wear  out  at  once,  and  except  in  cases  of  destructive  ac- 
cidents or  unusual  circumstances  its  wearing  out  is  gradual,  dif 
fering  in  different  parts  of  the  equipment.  Under  normal  cond: 
tions,  the  necessity  for  replacements  arises  with  comparative 
uniformity  both  as  to  extent  and  charge,  and  such  should  be  met 
out  of  current  income.  But  tor  unusuai  situations,  and  for  re- 
tirements, it  is  necessary  to  create  a  fund  to  maintain  existing 

conditions^  and  this  is  stated  in  the  depreciation  account.    It  is 
P.U.R.1918E. 
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manifest  that  it  would  be  wholly  improper  to  allow  the  cost  of 
necessary  replacements  to  be  added  to  the  capital  liability  of  the 
corporation,  while  its  entire  income  was  being  consumed  other- 
wise. It  was  evidently  with  this  condition  of  things  in  mind  that 
the  legislature  imposed  upon  the  Commission  the  duty  of  inquir- 
ing into  the  nature  of  the  expenditures  of  the  corporation,  and  of 
determining  what  part  thereof  might  be  charged  to  capital  ac- 
count, for  betterments,  and  what  part  had  been  expended  for 
maintenance  and  replacements,  and  therefore  required  to  be  paid 
out  of  income. 

In  the  case  of  People  ex  rel.  Binghamton  Light,  Heat  k  P.  Co. 
V.  Stevens,  203  iX.  Y.  7,  96  ;N.  E.  114,  the  court  of  appeals  of 
New  York  had  before  it  a  statute  almost  identical  with  ours.  It  is 
said  (203  N.  y.  21)  :  "The  question  as  to  what  expenditures  are 
a  proper  basis  for  permanent  capitalization  is  an  important  one, 
always  a  proper  and  necessary  subject  for  consideration,  not  alone 
by  the  directors  of  a  corporation,  but  by  any  Commission  that  has 
authority  to  grant  or  withhold  its  consent  to  the  issue  of  new  stock 
or  bonds  which  are  to  become  a  part  of  the  corporation's  perma- 
nent capitalization." 

It  was  there  shown  that  the  Commission  had  authorized  re- 
placements to  be  capitalized,  and  that  the  applicant  had  not  car- 
ried any  account  to  provide  that  the  retirements  should  be  borne 
by  income;  and  the  court  found  that  it  was  the  duty  of  the  Com- 
mission to  determine  whether  the  stocks  and  bonds  proposed  by 
the  relator  were  to  secure  money  to  pay  floating  indebtedness  in- 
curred in  the  ordinary  running  expenses  of  the  corporation.  In 
that  case  it  was  held  that  property  paid  for  and  charged  to  capital 
account,  but  which  necessarily  becomes  obsolete  or  wholly  worn 
out  within  a  period  of  years,  should  be  renewed  or  replaced  by 
setting  aside  from  time  to  time  an  adequate  amount  in  the  nature 
of  a  sinking  fund,  or  that  by  some  other  system  of  financing  the 
corporation  should  put  upon  the  purchaser  from  the  corporation 
the  expense  not  alone  of  the  daily  maintenance  of  the  plant,  but 
a  just  proportion  of  the  expense  of  renewing  and  replacing  that 
part  of  the  plant  which,  although  not  daily  consumed,  must  neces- 
sarily be  practically  consumed  within  a  given  time.  In  the  well- 
known  case  of  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  13, 
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53  L  ed.  371,  380,  29  Sup.  Ct.  Rep.  148,  152,  the  court,  refer- 
ring to  the  company,  said :  "It  is  entitled  to  see  that  from  earn- 
ings the  value  of  the  property  invested  is  kept  unimpaired,  so  that 
at  the  end  of  any  given  term  of  years  the  original  investment  re- 
mains as  it  was  at  the  beginning.  It  is  not  only  the  right  of  the 
company  to  make  such  a  provision,  but  it  is  its  duty  to  its  bond 
and  stockholders,  and,  in  the  case  of  a  public  service  corporation 
at  least,  its  plain  duty  to  the  public." 

In  recognition  of  the  wisdom  of  this  general  principle,  with  re- 
gard to  public  utilities,  the  general  assembly  pf  Ohio  has  provided 
by  §§  614 — 49  and  614 — 50,  Page  &  A.  General  Code,  that  every 
public  utility  shall  carry  a  proper  and  adequate  depreciation  or 
deferred  maintenance  account,  whenever  the  Commission  after  in- 
vestigation shall  determine  that  a  depreciation  account  can  be  rea- 
sonably required;  also  for  the  creation  of  a  depreciation  fund 
which  may  be  used  for  the  purpose  of  renewing,  restoring,  or  sub- 
stituting depreciated  property  in  order  to  keep  the  plant  in  a  state 
of  efficiency.  And  it  is  provided  that  the  fund  shall  be  disposed 
of  upon  the  approval  of  the  Commission. 

It  would  seem  that  the  reasons  for  these  statutory  provisions 
would  apply  equally  to  railroads,  and  that  the  wisdom  of  the 
maintenance  by  the  applicant  company  in  this  case  of  the  accrued 
depreciation  account  referred  to  would  be  sufficiently  justified, 
and  is  really  required.  The  inference  drawn  by  the  plaintiffs 
in  error  from  the  presence  of  this  item  in  the  statement  of  the 
conkpany  is  not  warranted,  although  its  growth  and  amount  are  so 
large  and  impressive  as  to  challenge  the  attention  and  insistent  in- 
quiry of  the  Commission.  Such  an  account  properly  constituted 
does  not  represent  an  impairment  of  capital, — it  is  a  charge 
against  income.  If  this  account,  and  all  others,  is  carefully  in- 
quired into  by  the  Commission  w-hen  applications  and  statements 
are  filed  with  it,  a  service  of  great  importance  to  the  public  and 
to  stockholders  will  be  rendered. 

Now,  in  this  case,  the  contention  of  the  plaintiffs  in  error  is 
that  the  record  shows  that  the  issue  of  the  certificates  which  is 
sought  to  be  authorized  will  amount  to  a  capitalization  of  the  cost 
of  replacements.  There  was  considerable  evidence  introduced,  in- 
eluding  the  statements  of  the  company  and  the  testimony  of  w  it- 

iiesaes,  touching  the  purposes  for  which  the  certificates  are  to  be 
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issued.  The  Commissiou  has  found,  and  has  included  in  its 
order,  that  the  issuance  of  these  certificates  was  necessary  and 
their  proceeds  reasonably  required  "for  the  acquisition  of  addi- 
tional rolling  stock  equipment  and  the  extension  and  improvement 
of  applicant's  facilities/'  It  has  not  found,  and  we  are  not  cited 
to  any  evidence  to  such  effect,  that  the  equipment  in  the  1917 
trust  is  for  the  replacement  of  retired  equipment.  There  was  con- 
siderable equipment  retired  which  must  be  provided  against  out 
of  income. 

If  the  expenditure  so  to  be  capitalized  is  for  additional  equip- 
ment, then  of  course  the  fund  referred  to  in  the  item  of  accrued 
depreciation  would  not  be  used  for  such  acquisition.  It  is  the 
duty  of  the  Commission  to  carefully  inquire  into  the  entire  situa- 
tion, and  to  determine  the  truth  in  such  a  matter ;  and  when  this 
has  been  done,  and  no  abuse  of  discretion  or  similar  fault  is  al- 
leged, this  court  will  not  substitute  its  judgment  for  that  of  the 
Commission,  upon  which  the  legislature  has  imposed  the  duty  of 
rendering  the  valuable  public  service  referred  to.  This  principle 
has  been  established  in  Hocking  Valley  E.  Co.  v.  Public  Utilities 
Commission,  92  Ohio  St.  362,  P.U.K.1916B,  406, 110  IST.  E.  952. 
There  was  in  reality  merely  presented  a  question  of  fact  to  be 
determined  from  the  evidence :  Was  the  property  which  was  put 
into  the  equipment  trust  of  1917  really  to  take  the  place  of  equip- 
ment worn  out  or  retired,  or  was  it  intended  to  and  did  it  actually 
extend  and  improve  the  company's  facilities  ?  Was  it  an  addition 
to  its  substantial  inventory  of  rolling  stock  ?  We  are  not  able  to 
find  that  the  Commission's  answer  to  that  question  is  not  sustained 
by  the  record. 

The  statutory  provisions  are  clear  and  explicit,  and  when  these 
are  not  shown  to  have  been  disregarded  the  proceeding  must  be 
approved.  Nor  do  we  find  that  the  provision  to  the  order  of  the 
Commission  which  permits  the  applicant  to  pledge  the  trust  cer- 
tificates at  the  stated  ratio,  pending  their  sale  under  the  order, 
amounts  to  the  creating  of  a  double  liability.  The  trust  certifi- 
cates are  not  the  obligations  of  the  trust  company.  The  trust 
agreement  expressly  provides  that  the  trust  company  shall  not  in- 
cur any  obligation  on  the  certificates  or  dividend  warrants  per- 
taining thereto.  The  certificates  are  the  obligations  of  the  rail- 
road company.  When  sold  the  purchaser  holds  the  obligation. 
P.U.R.1918E. 
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When  pledged  as  security  for  a  loan  the  pledgee  holds  the  oertifi- 
cates  as  security  for  his  loaxL  The  terms  of  the  arrangement, 
their  wisdom,  practicability,  and  safety,  are  matters  for  the  com- 
pany, subject  to  the  order  and  approval  of  the  Commissicm. 

We  have  carefully  considered  the  other  assignments  of  error, 
but  we  do  not  find  an  error  in  the  record,  and  the  order  of  the 
Commission  will  be  afltened. 

Order  affirmed. 

Nichols,  Ch.  J.,  and  Wanamaker,  Newman,  Jones,  Matthias, 
and  Donahue,  JJ.,  concur. 


PENNSYIiVANIA  SUPREME  COURT. 

PUBLIC  SEEVICE  COMMISSION 
BALTIMORE  &  OHIO  EAILEOAD  COMPANY. 

(260  Pa.  323,  103  Atl.  724.) 

Appeal  and  review  —  Court  decree  —  Bight  of  Cotntniasion  to  appeal, 

1.  The  Pennsylvania  ConunisBion  has  the  right  to  appeal  from  a 
decree  of  the  superior  oourt  reversing  a  Commission  order. 

BailroadB  —  Full  Crew  Acts  —  What  conatitutea  ^'braleeman.*' 

2.  The  employment  of  a  dining  car  conductor,  although  he  may  be 
called  upon  for  any  of  the  duties  of  a  brakeman,  does  not  satisfy  the 
requirement  of  a  Full  Crew  Act  that  a  brakeman  shall  constitute  one 
of  the  membera  of  the  train  crew. 

[February  25,  1918.] 

Appeai-  from  a  decree  of  the  Superior  Court  reversing  an 
order  of  the  Commission  sustaining  a  complaint  arising  from  the 
allied  violation  of  the  Full  Crew  Act  of  June  19,  1911  (P.  L. 
1054)  ;  reversed  and  order  of  the  Commission  affirmed. 

Argued  before  Brown,  Ch.  J.,  and  Mestrezat,  Potter,  Stewart, 
Moschzisker,  Frazer,  and  Walling,  J  J. 

Appearances:  William  N.  Trinkle,  of  Philadelphia,  and 
Berne  H.  Evans,  of  Harrisburg,  for  appellant ;  W.  B.  Linn  and 
H.  B.  Gill,  both  of  Philadelphia,  for  appellee. 

Brown,  Ch.  J.,  delivered  the  opinion  of  the  court : 

[1]  Complaint  was  made  to  the  Public  Service  Commisaion 
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that  the  Baltimore  &  Ohio  Bailroad  Company  was  operating  one 
of  its  passenger  trains  over  its  road  with  a  crew  of  but  five,  in 
violation  of  §  5  of  the  Act  of  June  19,  1911  (P.  L.  1053),  known 
as  the  "Full  Crew  Act.''  The  train  consisted  of  an  engine,  one 
express  car,  one  baggage  car,  one  dining  car,  and  two  passenger 
cars,  two  Pullman  sleeping  cars,  and  one  Pullman  parlor  car 
carrying  passengers.  The  complaint  was  sustained  by  the  Com- 
mission. The  railroad  company  appealed  to  the  superior  courts 
and  from  its  decree  reversing  the  Public  Service  Conunission  and 
dismissing  the  complaint  wc  have  this  appeal  by  the  Commission. 
Its  right  to  appeal  seems  to  be  questioned  by  the  appellee.  The 
appellant  bases  its  right  to  appeal  on  §  30  of  the  Act  of  June  3, 
1915  (P.  L.  779),  which  gives  any  party  to  the  record  aggrieved 
by  the  final  judgment,  order,  or  decree  of  the  superior  court,  a 
right  to  appeal  to  this  court.  By  the  21st'section  of  article  6  of 
the  Act  of  July  26,  1913  (P.  L.  1374),  it  was  made  the  duty  of 
the  Public  Service  Commission  to  file  an  answer  to  an  appeal 
taken  from  its  action,  and  the  case  was  to  be  considered  at  issue 
on  the  answer  in  the  court  of  common  pleas  of  Dauphin  county. 
By  fair  implication  this  provision  extends  to  appeals  which  are 
now  taken  directly  to  the  superior  court,  and,  if  so,  the  Public 
Service  Commission  may  be  said  to  become  a  party  to  the  record 
by  the  filing  of  its  answer.  The  policy  of  the  statute  seems  to  be 
that  it  shall  have  an  opportunity  to  vindicate  its  own  action  on  an 
appeal  from  it. 

[2]  It  is  admitted  that  as  to  five  members  of  the  crew  which 
operated  the  train  in  question  there  was  compliance  with  the  Act 
of  1911,  requiring  its  crew  to  consist  of  not  less  than  six.  These 
five  were  an  engineman,  a  fireman,  a  conductor,  a  baggageman, 
and  a  flagman.  The  controversy  is  as  to  the  sixth,  who,  the  com- 
pany contends,  ought  to  be  regarded  as  the  brakeman  required  by 
the  Full  Crew  Act.  Whether  he  ought  to  be  so  regarded  depends 
upon  undisputed  facts.  He  was  the  conductor  on  the  dining  car^ 
and  his  duties  were  to  assign  the  passengers  entering  it  to  proper 
seats,  to  give  each  one  a  blank  order  for  a  meal,  to  receive  from 
the  waiters  all  moneys  handed  to  them  by  the  diners,  to  settle  the 
checks,  and  to  return,  through  the  waiters,  any  change  which 
might  be  coming  to  the  passengers.  In  short,  he  was  the  manager 
of  the  dining  car.    The  evidence  upon  which  the  superior  court 
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held  that  he  ought  to  be  regarded  as  a  brakeinan  was  that  the  con- 
ductor in  charge  of  the  train  coiUd  at  any  time  have  called  upon 
him  to  act  in  that  capacity ;  in  other  words,  that  he  might  act  in 
the  dual  capacity  of  dining  car  conductor  and  brakeman.  As  to 
this  the  Public  Service  Commission  ruled :  *^In  order  to  comply 
with  the  statute  a  brakeman  must  be  a  brakeman  all  the  time.  He 
may  not  be  a  brakeman  part  of  the  time  and  a  dining  car  con- 
ductor part  of  the  time,  and  it  is  obvious  that  he  cannot  be  both 
at  the  same  time." 

As  a  matter  of  fact,  Thurman,  the  dining  g^t  conductor,  wa* 
liot  performing  any  of  the  duties  of  a  brakeman  on  the  train.  Its 
jonductor,  called  by  the  appellee,  testified  that  he  was  a  dining 
oar  conductor  "all  the  way  through,"  and  was  a  brakeman  only 
when  called  upon  by  him  to  be  one ;  but  the  admission  of  this  wit- 
ness at  the  same  time  was  that  he  had  never  been  so  called.  The 
dining  car  conductor,  also  called  as  a  witness  by  the  appellee,  testi- 
fied that  he  had  always  performed  only  the  duties  of  such  a  con- 
ductor, and  did  not  even  know  what  wages  were  paid  to  a  brake- 
man.  This,  without  more,  clearly  shows  a  failure  on  the  part  of 
the  appellee  to  comply  with  the  statute.  Admitting  that  the  train 
conductor  could  at  any  time  have  called  upon  the  dining  car  con- 
ductor to  act  as  a  brakeman,  that  he  was  so  qualified  to  act,  anci 
that  it  would  have  been  his  duty  to  respond  to  the  call  of  the  train 
conductor,  the  situation  is  not  helped.  The  statute  required  that 
the  train  should  have,  as  one  of  its  operating  crew,  a  brakemaii 
on  it  all  the  time  it  was  being  operated,  his  duty  being  to  assist 
in  the  safe  operation  of  it,  and  not  to  supervise  and  manage  a  dii. 
ing  room  on  it.  The  statute  is  clear  and  controlling,  and  there  is 
not  to  be  substituted  for  its  requirement  the  judgment  of  the  con- 
ductor of  a  train,  or  of  anyone  else,  as  to  when,  in  its  operation, 
there  ought  to  be  a  brakeman  on  it ;  and  yet  this,  in  eflFect,  is  the 
contention  of  the  appellee,  for  admittedly  the  dining  car  conductor 
was  to  be  a  brakeman  only  w'hen  called  upon  by  the  train  con- 
ductor to  act  as  such.  It  may  be  again  noted  that  the  dining  car 
conductor  never  at  any  time  acted  in  that  capacity,  and  the  train 
all  the  time  he  was  on  it  was  therefore  without  a  brakeman.  How. 
then,  can  it  be  said  that  the  appellee  has  complied  with  the  Act  of 
1911  ?    The  wisdom  of  its  clear  provision  as  to  the  size  of  a  crew 

is  not  for  the  courts.  Their  duty  is  confined  to  enforcing  it  as  a 
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piece  of  l^slation  not  prohibited  by  the  Constitution.  Pennsyl- 
vania R.  Co.  V.  Ewing,  241  Pa.  681,  49  L.RA.(]Sr.S.)  977,  88 
Atl.  775,  Ann.  Cas.  1915B,  157. 

The  order  of  the  Superior  Court  is  reversed,  and  that  of  the 
Public  Service  Commission  is  affirmed,  all  costs  to  be  paid  by  the 
appellee. 

Note. — In  Public  Service  Commission  v.  Philadelphia  &  R.  R. 
Co.  (1918)  260  Pa.  327,  103  Atl.  725,  and  in  Public  Service  Com- 
mission v.  Central  R.  Co.  (1918)  260  Pa.  328,  103  Atl.  725,  similar 
action  was  taken  by  the  court. 


IliLINOIS  PUBLIC  UTILITIES  COMMISSION. 

RE  CENTRAL  ILLINOIS  LIGHT  COMPANY. 

[No.  7649.] 

Service  —  War  needs  —  Prefercnt^s, 

The  needs  of  the  war  must  be  given  precedence  over  those  of 
private  oonsumers  of  public  utility  service. 

[April  16,  1918.] 

Application  for  suspension  of  rules  19  and  31  of  the  Illi- 
nois Commission's  general  order  20,  establishing  standards  for 
gas  and  electric  service,  during  the  period  of  the  war;  special 
rules  established  as  specified  in  the  order. 

Shaw,  Commissioner:  On  January  10,  1918,  the  Central 
Illinois  Light  Company  filed  with  the  Commission  a  petition 
setting  forth  that  it  is  engaged  in  the  manufacture  and  distribu- 
tion of  gas  in  the  cities  of  Pekin  and  Peoria,  and  in  the  genera- 
tion and  distribution  of  electricity  in  Peoria,  South  Barton- 
ville,  Pekin,  East  Peoria,  Washington,  Eureka,  Metamora, 
Roanoke,  Averyville,  Peoria  Heights,  Princeville,  Monica,  Brim- 
iield,  Elmwocd,  Yates  City,  Douglas,  Maquon,  London  Mills, 
liapatee,  Middle  Grove,  Fairview,  Fiatt,  Cuba,  Farininp^ton, 
Eden,  Hanna  City,  and  Trivoli,  Illinois.  The  petitioner  repre- 
sents that  it  is  experiencing  great  difficulty  in  securing  the  neces- 
sary labor,  material,  and  station  equipment  to  keep  up  with  and 

meet  the  present  demands,  and  that  complaints  have  been  made 
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by  its  consumers  that  it  is  not  complying  with  rules  19  and  31 
of  the  Commission's  general  order  20.  The  petitioner  admits 
that  it  has  discouraged  the  extension  of  mains  for  gas  service, 
also  the  extension  of  electric  service,  and  represents  that  the 
present  demands  upon  its  capacity  are  such  as  to  make  it  almost 
impossible  to  meet  with  the  demands  of  prospective  private  con- 
sumers; that  its  plants  have  run  to  their  limit  in  boiler  and 
electric  generating  capacity. 

The  petition  further  sets  forth  that  in  East  Peoria,  Avery- 
ville,  and  South  Bartonville  are  located  certain  large  manufac- 
turing establishments,  which  are  increasing  their  capacity  and 
are  engaged  upon  work  for  the  United  States  government  in 
connection  with  its  prosecution  of  the  war ;  that  further  demands 
brought  about  by  the  manufacture  of  war  material  are  to  be 
anticipated;  and  that  negotiations  looking  towards  this  end  are 
at  present  in  progress.  The  petitioner  represents  that  it  has 
ordered  additional  equipment  for  its  plants,  which  it  has  great 
difficulty  in  securing,  and  it  is  at  the  present  time  impossible 
for  it  to  secure  any  electrical  generating  machinery,  and  that 
it  is  doing  all  in  its  power  to  conserve  and  preserve  its  forces 
for  the  purposes  above  indicated;  and  that  the  demands  of  pri- 
vate or  nonindustrial  customers,  while  not  in  each  instance 
involving  a  large  addition  to  its  load,  yet  their  demands  are  of 
such  a  character  that  in  the  a^regate  they  make  it  impossible 
to  meet  them. 

Statement  is  also  made  as  to  the  difficulties  in  securing  money 
and  the  equipment  necessary  for  additional  buildings  to  house 
the  additional  equipment.  The  petitioner  expressed  the  belief 
that  industrial  demands  under  the  present  circim^tances  should 
receive  first  consideration. 

Wherefore,  the  petitioner  concludes  that  it  is  justified  in  its 
petition  for  a  temporary  abrogation  of  the  aforesaid  rules  VJ 
and  31. 

The  hearing  of  this  case  was  consolidated  with  cases  7659 

and  7713  relating  respectively  to  similar  applications  on  behalf 

of  the  Springfield  Gas  &  Electric  Company  and  the  Quincy  Gas, 

Electric,  &  Heating  Company.     Hearing  in  these  consolidated 

cases  was  held  at  the  offices  of  the  Commission  in  Springfield  on 

February  13,  1918.  At  this  hearing  Frank  J.  Quinn,  Attorney, 
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appeared  on  behalf  of  the  Central  Illinois  Light  Company.  It 
appeared  that  the  city  of  Peoria  might  not  have  been  notified  of 
this  hearing  and  of  the  petitions  filed  herein,  and  by  direction  of 
the  Conunission  a  copy  of  the  testimony  was  furnishefd  to  the 
city  of  Peoria  and  the  city  advised  that  further  hearing  would 
be  held  if  it  wished  to  introduce  testimony  or  cross-examine  the 
witnesses  of  the  petitioner.  The  city  of  Peoria  by  its  corpora-  ' 
tion  council  notified  the  Commission  that  further  hearing  was 
desired,  and  such  further  hearing  was  held  on  March  12,  1918. 
At  this  hearing  the  appearances  for  the  petitioner  were  the 
same  as  previously,  and  R.  H.  Radley,  Corporation  Counsel, 
appeared  representing  the  city  of  Peoria. 

At  these  hearings  considerable  testimony  was  introduced  re- 
garding the  conditions  which  prevail  ip  Peoria  in  the  rendering 
of  electric  and  gas  service  by  the  petitioner.  It  appears  that  the 
situation  in  Peoria  is  quite  different  from  those  which  prevail 
in  Springfield  and  in  Quincy.  It  appears  that  Peoria,  to  an  ex- 
tent far  in  excess  of  other  communities  in  which  the  Commission 
has  considered  similar  petitions,  has  been  called  upon  through 
its  manufacturing  industries  to  supply  the  vital  needs  of  the 
government  in  the  prosecution  of  the  present  war.  .  These  in- 
dustries which  have  been  particularly  affected  by  the  demands 
of  the  war  are  engaged  in  the  manufacture  of  tractors,  steel 
products,  food  products,  and  similar  articles.  It  appears  that 
the  Central  Illinois  Light  Company,  prior  to  the  present  emer- 
gency, had  available  capacity  in  its  generating  stations,  and  dis- 
tribution systems,  which,  in  its  opinion,  was  capable  of  meeting 
the  anticipated  demands  for  its  service,  and  that,  in  accordance 
with  what  was  considered  at  that  time  good  operating  practice, 
it  had  planned  for  the  future  by  ordering  additional  boilers  and 
other  generating  equipment,  and  that  its  plans  in  general  con- 
templated the  extension  of  its  plant  and  system  to  meet  the  nor- 
mal growth  of  the  community  while  maintaining  an  adequate  re- 
serve to  insure  the  continuity  of  its  service.  However,  due  to 
the  imanticipated  growth  of  war  industries  in  Peoria,  the  re- 
quirements made  upon  the  city's  manufacturing  interests  have 
been  of  an  unprecedented  character,  and  these  requirements  were 
correspondingly  reflected  in  the  demands  which  these  industries 
made  upon  the  Central  Illinois  Light  Company  for  power  to  be 
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used  in  the  manufacture  of  their  products.  Information  is 
presented  in  the  record  showing  that,  from  the  standpoint  of 
its  boiler  capacity,  the  demands  upon  the  Central  Illinois  Light 
Company,  since  the  inception  of  the  war,  have  increased  by  ap- 
proximately 50  per  cent ;  and  that,  as  a  result  of  these  demands 
<  and  the  endeavors  of  the  company  to  meet  them,  the  system  has 

f  been  severely  taxed  and  in  some  cases  overtaxed  to  an  extent 

;  which  has  rendered  necessary  at  times  the  discontinuance  of 

"  certain  portions  of  the  service. 

It  appears  that  the  Central  Illinois  Light  Company  haa 
ordered  and  expects  to  obtain  additional  equipment  for  its  plant 
before  the  coming  winter;  but  that  such  equipment,  if  ob- 
tained, will  not  provide  sufficient  reserve  capacity  to  enable  it 
to  meet  adequately  the  demands  which  it  anticipates  for  its 
service.  Under  these  conditions  the  company  appears  to  be 
I  faced  by  the  necessity  of  either  refusing  to  supply  these  indus- 

I  tries  which  in  its  opinion  are  essential  for  the  prosecution  of  the 

war,  or  of  refusing  to  serve  lighting  consumers;  and  it  appears 
possible  that  in  either  event  a  discontinuance  of  certain  portions 
of  its  service  during  temporary  periods  of  heavy  load  may  prove 
necessary.  While  the  load  which  might  be  occasioned  by  addi- 
tional lighting  consumers  may  not  be  a  large  proportion  of  tiie 
company's  entire  capacity,  it  certainly  represents  a  large  propor- 
tion of  the  capacity  which  is  at  present  available  for  meeting  the 
situation.  We  are  therefore  squarely  faced  with  the  problem  of 
whether,  under  thes^  circumstances,  the  needs  of  the  war  shall 
be  given  precedence  over  the  needs  of  private  consumers  to  whom 
the  service  represents  only  physical  comforts,  which  in  most 
cases  may  be  provided  very  nearly  as  satisfactorily  by  other 
means. 

In  meeting  this  situation  there  are  several  possibilities  which 
present  themselves.  The  situation  might  be  relieved  through 
securing  additional  capacity  either  in  the  plant  of  the  Central 
Illinois  Light  Company,  or  from  foreign  sources  which  might  be 
brought  into  operation  to  assist  in  supplying  the  load.  Another 
means  for  meeting  the  situation  without  allowing  the  necessary 
manufacturing  industries  to  suffer  would  lie  in  the  discontinu- 
ance of  ^rvice  during  temporary  periods  when  necessary  to  the 
less  essential  portions  of  the  company's  load.  However,  with 
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these  measures  must  go  a  strict  retrenchment  against  the  taking 
on  of  service  to  additional  consumers,  which  would  simply  a^ra- 
vate  a  situation  which  is  already  serious.  Under  conditions 
such  as  exist  in  this  case  ordinary  patriotism  would  demand  that 
the  reasonable  requirements  looking  toward  the  successful  prose- 
cution of  the  war  should  receive  first  consideration,  and  that 
following  these  demands  the  service  required  for  private  con- 
sumers should  receive  attention.  In  adopting  this  policy  the 
Commission  is  governed  by  the  wishes  of  the  United  States  gov- 
ernment as  directly  evidenced  through  the  expressions  of  its 
agencies  organized  for  the  prosecution  of  the  war. 

The  Commission  having  considered  the  petition  herein,  all 
testimony  adduced,  and  all  representations  and  arguments  made^ 
and  being  fully  advised  in  the  premises,  finds  that  the  require- 
ments set  forth  in  the  order  hereinafter  are  just  and  reasonable 
requirements,  and  should  be  enforced  in  accordance  with  the 
provisions  thereof. 

It  is  therefore  ordered  that  the  Central  Illinois  Light  Com- 
pany shall  refuse  to  render  electric  service  to  additional  ooU' 
sumers  except  as  hereinafter  provided,  without  first  securing  the 
specific  approval  of  the  Commission,  and  shall  refuse  additional 
^rvice  to  existing  consumers  except  in  cases  where  the  maxi- 
mum demands  of  such  additional  service  will  be  less  than  10 
per  cent  of  the  maximum  demand  at  present  being  served ;  and 
further  provided  that  such  increases  to  the  amount  of  10  per 
cent  to  such  consumers  shall  not  be  furnished  at  times  more  fre- 
quent than  six  months.  The  Central  Illinois  Light  Company 
may  render  power  service,  including  incidental  lighting,  to  new 
consumers,  or  increase,  without  restriction,  the  service  rendered 
to  existing  consumers  (except  residences,  stores,  or  offices)  who 
are  in  classes  exempted  from  the  order  of  the  United  States 
Fuel  Administration  entitled  "Regulation  Providing  for  a  More 
Adequate  Supply  of  Fuel  for  Railroads,  Domestic  Consumers, 
Public  Utilities,  and  Other  Uses  Necessary  for  the  National 
Security,"  issued  January  17,  1918,  and  subsequent  modifica- 
tions and  explanations  thereof,  and  may  render  service  to  such 
other  consumers  as  shall  secure  from  the  United  States  Fuel  Ad- 
ministration, the  United  States  Food  Administration,  the  United 
States  Department  of  War,  or  the  United  States  Department  of 
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the  Navy,  a  statement  that  the  products  which  it  purposes  to 
manufacture  are  necessary  for  the  successful  prosecution  of  the 
war. 

This  portion  of  the  Commission's  order  shall  become  effective 
from  the  date  hereof,  and,  within  fifteen  days  from  the  date 
hereof,  the  Central  Illinois  Light  Company  shall  file  with  the 
Commission  rules  setting  forth  the  provisions  in  accordance  here- 
with. 

It  is  further  ordered  that  within  fifteen  days  from  the  date 
hereof,  the  Central  Illinois  Light  Company  shall  enter  into  nego- 
tiations with  other  utilities  rendering  service  within  10  miles 
of  its  circuits  or  whose  transmission  lines  pass  within  10  miles 
of  its  circuits,  with  a  view  of  securing  an  interconnection  agree- 
ment with  the  said  utilities  whereby  an  interchange  of  power 
may  be  effected;  that  the  Central  Illinois  Light  Company  shall 
furnish  the  Commission  with  copies  of  correspondence  in  which 
such  negotiations  are  undertaken ;  and,  further,  that  the  Central 
Illinois  Light  Company  shall  canvass  the  power  and  business 
lighting  consumers  which  it  serves,  with  a  view  of  ascertaining 
the  facts  regarding  any  private  systems  for  supplying  lifting  or 
power  which  may  be  available,  and  the  condition  of  such  systems 
as  to  their  serviceability  should  occasion  require,  lEind  that  the 
said  Central  Illinois  Light  Company  shall  furnish  the  Commis- 
sion with  a  summary  of  its  conclusions  regarding  such  systems. 

The  idea  of  the  Commission  in  meeting  this  present  situation 
is  to  bring  about  co-operation  between  the  petitioner  herein  and 
its  consumers  in  the  territories  involved  and  other  utilities,  to 
the  end  of  most  adequately  supplying  their  needs  and  the  needs 
of  the  United  States  government  under  the  existing  situation. 

It  is  further  ordered  that  the  CentraL  Illinois  Light  Company 
shall  require  a  deposit  from  prospective  consumers  of  gas  and 
electric  service  in  eases  where  the  rendering  of  such  service 
would  require  extensions  of  the  petitioners'  distribution  circuits 
or  gas  mains.  Such  deposit  shall  be  required  in  the  amount  of 
the  cost  of  such  construction,  and  such  cost  shall  not  include 
any  amount  for  distribution  transformers;  for  electric  service 
connection  of  ordinary  lengths  extending  from  the  pole  lines  or 
underground  conduits  to  the  consumers'  house  wiring;  for  gas 
service  connections  except  as  such  connections  have  been  regu- 
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larly  charged  for  heretofore ;  nor  for  consumers'  meters.  Service 
shall  be  rendered  to  any  consumer  complying  with  these  deposit 
conditions  (except  as  hereinabove  provided)  unless  an  individual 
case  is  of  such  a  character  that  it  appears  that  the  revenues  antici- 
pated from  the  extension  will  not  provide  at  the  expiration  of  five 
years  an  adequate  return  upon  its  cost. 

Repayment  of  the  deposits  collected  shall  be  made  in  monthly 
amounts  of  not  less  than  twenty-five  per  cent  of  the  net  bills  for 
service ;  in  the  case  of  extensions  for  electric  power  service  these 
monthly  repayments  shall  be  initiated  at  such  a  time  as  the  Com- 
mission may  hereafter  designate,  and  in  the  case  of  extensions 
for  electric  lighting  service  and  gas  service  such  monthly  pay- 
ments shall  be  initiated  with  the  first  bills  for  service  rendered. 
Consumers  of  power  service  with  incidental  lighting,  for  the 
purpose  of  the  rules  herein  prescribed,  shall  be  considered  as 
power  consumers. 

Interest  at  the  rate  of  five  per  cent  per  annum  shall  be  paid 
upon  thosie  portions  of  the  deposits  currently  held  by  the  peti- 
tioners which  are  in  excess  of  deposits  authorized  tinder  rules 
19  and  31  of  the  Commission's  general  order  20,  until  such  time 
as  the  repayments  sTiall  have  amounted  to  the  total  of  such 
excess  deposits.  In  computing  the  interest  due,  in  order  to  avoid 
the  complication  of  interest  computations  on  varying  amounts, 
such  interest,  after  repayments  have  been  started,  may  be  com- 
puted over  the  entire  remaining  period  upon  one  half  of  the 
gross  amount  which  is  to  be  repaid. 

Except  as  hereinabove  provided,  rules  19  and  31  of  the  Com- 
mission's general  order  20  shall  remain  in  full  force  and  effect. 

Neither  shall  the  previous  practices  of  the  petitioners  be 
altered  except  as  may  be  necessary  to  comply  with  this  order  of 
the  Commission. 

The  practices  of  the  petitioners  as  regards  the  repayment  of 
deposits  collected  for  construction  which  is  in  excess  of  the  free 
extension  defined  by  rules  19  and  31  shall  not  be  changed,  pro- 
vided that  ai^y  repayments  of  such  excess  deposits  in  accordance 
with  previous  practices  of  the  petitioners  need  not  be  initiat;ed 
until  the  deposits  represented  by  the  cost  of  the  free  extensions 
shall  have  been  entirely  repaid. 

In  case  additional  consumers  are  to  be  served  from  an  exten- 
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sion  which  has  been  made  under  these  rules,  and  for  which  a 
deposit  has  been  collected  in  excess  of  the  cost  of  a  free  extension 
as  defined  by  rules  19  and  31,  then  such  additional  consumers 
shall  each  be  required  to  make  a  deposit  in  the  amount  of  the 
cost  of  a  free  extension,  and  the  deposits  made  by  additional 
consumers  shall  immediately  be  paid  to  the  consumers  who  made 
the  original  deposit  and  applied  to  the  extinguishment  of  the 
same.  When  the  deposits  so  collected  from  such  additional  con- 
sumers shall  have  amounted  to  the  cost  of  the  extension  which 
was  in  excess  of  the  free  extension  as  provided  by  rules  19  and 
31,  then  no  further  deposits  shall  be  collected  from  additional 
consumers  desiring  service  from  this  extension. 

The  Commission  reserves  the  right  to  order  the  repayment  to 
consumers  of  the  then  existing  balances  of  deposits  collected 
representing  the  cost  of  the  free  extensions  as  defined  by  rules 
19  and  31,  at  such  time  as  the  Commission  may  hereafter  desig- 
nate. 

It  is  further  ordered  that  the  rules  and  regulations  established 
in  this  portion  of  the  order  shall  become  effective  five  days  from 
the  date  hereof,  and  that  within  thirty  days  from  the  date  hereof 
the  Central  Illinois  Light  Company  shall  file  with  the  Com- 
mission rules  governing  the  conditions  under  which  extensions 
to  their  service  and  facilities  will  be  made  during  the  period  of 
the  war,  and  governing  the  requirements  of  deposits,  the  repay- 
ment of  the  same,  and  the  payment  of  interest  upon  the  case, — 
all  in  accordance  with  the  order  hereinabove  set  forth. 

The  Commission  retains  jurisdiction  of  this  cause  for  the  pur- 
pose of  making  such  further  investigation  and  such  further 
orders  as  may  be  justified. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  16th 
day  of  April,  1918. 

Note— In  Be  Springfield  Gas  &  E.  Co.  Nos.  7659,  7713,  April 
16,  1918,  in  modifying  rules  19  and  31,  on  account  of  the  emer- 
gency produced  by  the  war.  Commissioner  Shaw  said :  "The  rules 
of  the  Commission  were  formulated  in  1914,  and  at  the  time  of 
their  adoption  and  under  the  general  conditions  which  then  existed, 
the  rules  appeared  to  reasonably  represent  requirements  with  whicli 
the  utilities  should  be  expected  to  conform,  in  the  extension  of  their 
service,  giving  due  consideration  to  the  cost  of  the  extensions,  the 
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revenues  which  might  be  anticipated  from  them,  and  the  operating 
expenses  and  fixed  charges  which  the  utilities  must  necessarily  meet 
in  rendering  utility  servico.  It  is  a  matter  of  common  knowledge 
that  since  that  time  conditions  have  been  materially  changed,  and 
the  methods  and  requirements  which  at  that  time  were  proper  must 
necessarily  be  revised  to  meet  the  changed  conditions.  This  condi- 
tion is  aggravated  by  the  difficulties  which  are  at  present  experienced 
in  obtaining  the  capital  necessary  to  finance  the  extensions.  This 
experience  has  been  so  general  in  every  line  of  business  that  an 
extended  discussion  is  imnecessary.^* 

In  Ee  Central  Illinois  Public  Service  Co.  Nos.  7734,  7735,  April 
29,  1918,  in  which  similar  action  was  taken  with  reference  to  the 
above  rules.  Commissioner  Shaw,  after  referring  to  the  scarcity  of 
capital  at  the  present  time  owing  to  emergency  war  conditions,  said: 
"This  scarcity  of  capital  is  more  serious  in  the  cases  of  public  utili- 
ties than  with  ordinary  business  enterprises,  due  to  the  fact  that 
utility  service  requires  a  much  larger  investment  per  dollar  of  reve- 
nue than  do  most  business  enterprises.  In  other  words,  the  *tum- 
over'  is  much  less  frequent." 

Modification  of  rules  19  and  31  was  also  permitted  in  Be  Illinois 
Northern  Utilities  Co.  Xo.  7756,  April  29,  1918. 

And  modification  of  nile  19,  establishing  standards  of  service  for 
gas  and  electric  utilities,  was  permitted  in  Ee  People's  Gaslight  & 
Coke  Co.  No.  7953,  April  17,  1918. 


INDIANA  SUPKBME  COURT. 

FAEMEBS'  &  MEECHAXTS'  CO-OPEEATIVE  TELEPHONE 

COMPANY 

V. 

BOSWELL  TELEPHONE  COMPANY. 
FEEDEEICK  McVICKEE  et  al. 

V. 

BOSWELL  TELEPHONE  COMPANY. 

[No8.  23,076,  23,087.] 

(—  Ind.  — ,  119  N.  E.  518.) 

Statutes  —  Validity  —  Stt^ciency  of  tiUe, 

1.  The  use  of  the  stfite  highways,  including  the  streets  of  munici- 
palities, by  public  utilities,  and  the  matter  of  license  for  such  use,  are 
so  inseparable  that  the  title  of  a  statute,  ''An  Act  Ck>nceming  Public 
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Utilities,"  may  properly  embrace  proTisions  for  the  granting  or  refusal 
of  sucli  licenses. 
Monopoly  and  competition  ^  Creation  of  monopoly  ^  Requiring  oer- 
tiflcate  to  enter  occupied  territory, 

2.  Section  97  of  the  Public  Utility  Act  of  Indiana,  forbidding  the 
grant  of  any  license,  permit,  or  franchise  to  any  public  utility  to  oper- 
ate in  a  mimicipality  where  there  is  in  operation  a  public  utility  en 
gaged  in  similar  serrice,  without  first  securing  a  certificate  of  conven- 
ience and  necessity,  does  not  create  a  monopoly  in  the  utility  granted 
the  first  franchise,  since  the  state  may  authorize  a  second  franchise  if. 
in  its  opinion,  public  welfare  requires  it. 

Con^Ututional  law  —  Privileges  and  intmunities, 

3.  Section  07  of  the  Indiana  Public  Utility  Act,  requiring  a  public 
utility  to  procure  a  certificate  of  public  convenience  before  entering 
occupied  territory,  does  not  deprive  such  utility  of  any  inalienable  right 
or  liberty  to  engage  in  a  lawful  business  or  to  hold  property ;  nor  does  it 
improperly  grant  privileges  or  immunities;  nor  is  it  repugnant  to  §§  1, 
21,  and  23  of  the  Bill  of  Rights. 

Constitutional  law  —  Due  process  —  Iniliana  statute, 

4.  Section  97  of  the  Indiana  Public  Utility  Act,  requiring  a  public 
utility  to  procure  a  certificate  of  convenience  before  entering  occupied 
territory,  is  not  repugnant  to  the  14th  Amendment  of  the  Federal  Con- 
stitution. 

Constitutional  law  ^  Impairment  of  contracts  —  Indiana  statute. 

5.  Section  97  of  the  Indiana  Public  Utility  Act,  requiring  a  public 
utility  to  procure  a  certificate  of  convenience  before  entering  occupied 
territory,  is  not  repugnant  to  §  10  of  article  1  of  the  Federal  Constitu- 
tion, since  contracts  made  or  franchises  granted  which  inTolve  the  state's 
welfare  are  made  subject  to  the  state's  police  power. 

Cottstitutional  law  ~  Impairment  of  conti'act  —  Surrend^  of  charter 
for  indeterminate  permits, 

6.  The  assertion  that  §  101  of  the  Indiana  Public  Utility  Act, 
authorizing  a  utility  to  surrender  its  franchise  and  take  an  indetermi- 
nate permit,  is  in  contravention  of  §  10  of  article  1  of  the  Federal  Con- 
stitution^ forbidding  the  impairment  of  contract  rights,  may  not  be 
made  by  a  party  whose  interests  are  only  those  of  a  proposed  competitor. 

Monopoly  and  competition  —  Failure  of  competing  company  to  pro- 
cure  certificate  —  Injunction, 

7.  An  operating  company  is  entitled  to  an  injunction  to  restrain 
the  entrance  into  the  field  of  a  competitor  which  has  failed  to  observe 
the  requirements  of  the  statute  relative  to  the  procuring  of  a  certificate 
of  public  convenience. 

Mimopoly  and  competition  —  Injunction  against  illegal  competition, 

8.  An  existing  telephone  company  is  entitled  to  further  equitable 
relief  where,  after  the  erection  of  a  competing  plant  in  a  town  has  been 
enjoined,  the  would-be  competitor  proceeds  to  erect  an  exchange  outside 
of,  but  near,  the  town  limits,  and  certain  individuals  within  the  town 
announce  their  intention  of  constructing  their  own  telephone  lines  from 
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their  residences  and  places  of  business  within  the  town  to  connect  with 
the  proposed  exchange. 
Injunction  —  To  prevent  illegal  construction  of  poles  and  wires, 

9.  Injunction  will  lie  at  the  suit  of  a  competing  company  to  prevent 
the  illegal  construction  of  poles  and  wires  which  are  to  remain  in  place 
for  an  indefinite  period,  thus  constituting  a  nuisance. 

(Spencer,  Ch.  J.,  dissents.) 

[May  16,  1918.] 

Appeal  from  decree  enjoining  Farmers  &  Merchants  Co-Oper- 
ative Telephone  Company  from  operating  without  procuring  cer- 
tificate of  public  convenience ;  aflSrmed. 

Appearances:  Burke  Walker,  Elmore  Barce,  Daniel  Fraser, 
and  Will  H.  Isham,  all  of  Fowler,  for  appellants ;  Charles  Valen- 
tine Mc Adams  and  Clyde  H.  Jones,  both  of  La  Fayette,  for  ap- 
pellee. 

Harvey,  J.,  delivered  the  opinion  of  the  court : 
By  order  of  this  court  the  above  causes  were  consolidated.  The 
l^oswell  Telephone  Company  was  granted,  in  1912,  by  the  town 
01  Boswell,  Indiana,  a  franchise  to  operate  a  telephone  exchange 
and  plant.  Thereunder  said  company  operated  in  the  streets  and 
alleys  of  said  town,  until  November,  1913,  when  the  company 
.surrendered  its  franchise  and  accepted  from  the  Public  Service 
Commission  of  Indiana  an  indeterminate  permit,  under  which  it 
is  still  operating.  The  telephone  system  of  the  company  extended 
into  territory  adjacent  to  said  town,  and  its  exchange  was,  and  is, 
connected  with  a  large  number  of  telephones  in  and  beyond  said 
town,  and  the  company  has  an  investment  of  about  $20,000  in 
said  plant. 

In  April,  1913,  the  Fanners'  &  Merchants'  Co-operative  Tele- 
phone Company  of  Boswell  was  incorporated,  and  applied  to  the 
town  for  a  franchise  to  use  its  streets  and  alleys.  The  town  board 
considered  the  form  of  such  franchise,  and  advertised  tliat  the 
application  for  same  would  be  heard  by  the  board  on  a  named 
date.  Thereupon  the  Boswell  Telephone  Company,  appellee,  ap- 
plied to  the  circuit  court  for  an  order  preventing  the  granting  of 
a  franchise  to  the  Farmers'  company;  the  petition  alleging  the 
foregoing  facts  and  that  the  Farmers'  company  had  not  applied  to 

the  Public  Service  Commission  for  a  certificate  of  public  conven- 
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ience  and  necessity,  justif  jdng  the  duplication  of  investment  in  a 
telephone  plant  in  Boswell,  and  alleging  that  the  granting  of  such 
franchise  would  result  in  such  duplication,  and  consequent  detri- 
ment to  the  plant  and  service  of  the  petitioner. 

The  Farmers'  company,  by  affidavit,  resisted  the  granting  of 
such  restraining  order,  alleging  that  the  Boswell  Telephone  Com- 
pany was  seeking  to  monopolize  the  telephone  business  in  said 
community ;  that  the  damage  threatened  to  the  Boswell  company 
was  merely  that  anticipated  from  prospective  competition;  that 
the  granting  of  such  order  would  restrain  trade  and  commerce, 
and  be  contrary  to  public  policy ;  that  the  Boswell  company  had 
its  remedy  at  law,  in  that  it  may  appejir  before  the  board  and  re- 
sist the  granting  of  said  franchise,  and  recover  damages  if  it  suf- 
fer injury  by  the  operation  of  the  Farmers'  company.  A  similar 
affidavit  was  filed  by  the  town. 

The  court  entered  an  order  restraining  the  granting  by  the 
town  of  a  franchise  to  the  Farmers'  company  until  the  Public 
Service  Commission  of  Indiana  should  first  grant  a  certificate  of 
necessity  therefor.  The  Farmers'  company  thereupon  demurred 
to  the  complaint  for  the  reason  that  (1)  the  court  had  no  jurisdic- 
tion of  the  subject-matter;  (2)  the  plaintiff  had  no  l^al  capacity 
to  sue;  and  (3)  the  complaint  did  not  state  facts  sufficient.  Said 
demurrer  was  overruled,  as  was  the  motion  to  dissolve  the  re- 
straining order.  Upon  its  election  not  to  amend,  a  permanent  in- 
junction was  entered,  with  judgment  against  the  defendant.  Er- 
ror is  assigned  upon  each  of  said  rulings. 

Appellant's  first  proposition  is  that  §  97  of  the  Public  Utility 
Act  (Bums^s  Anno.  Stat.  1914)  §  10,052t3,  is  unconstitutional. 
That  portion  of  said  section  here  involved  reads  as  follows :  ^*;No 
license,  permit  or  franchise  shall  be  granted  to  any  person,  copart- 
nership or  corporation  to  own,  operate,  manage  or  control  any 
plant  or  equipment  of  any  public  utility  in  any  municipality 
where  there  is  in  operation  a  public  utility  engaged  in  similar 
service  under  a  license,  franchise  or  permit  without  first  secur- 
ing from  the  Commission  a  declaration,  after  a  public  hearing  of 
all  parties  interested,  that  public  convenience  and  necessity  re- 
quire such  second    .    .    .    utility." 

[1]  The  first  reason  asserted  in  support  of  said  proposition  is 

that  the  title  of  the  act  is  not  sufficient  to  embrace  said  §  97,  in 
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that  the  title  is  "An  Act  Concerning  Public  Utilities,  Creating  a 
Public  Service  Commission,  Abolishing  the  Railroad  Commis- 
sion of  Indiana,  and  Conferring  the  Powers  of  the  Railroad  Com- 
mission on  the  Public  Service  Commission,"  whereas  §  97  de- 
prives municipalities  of  an  inherent  right  and  power  to  say,  in 
the  first  instance,  whether  a  franchise  shall  be  granted  which  will 
result  in  such  duplication  of  investment,  and  said  title  does  not 
refer  to,  or  purport  to  affect,  the  powers  of  cities  and  towns.  Ap- 
pellant argues  that  cities  and  towns  have  exclusive  control  of 
their  streets,  their  power  thereover  limited  only  by  necessity, 
and  that  this  power  cannot  be  destroyed  by  any  such  indirect 
legislation. 

This  proposition  overlooks  the  fundamental  point  that  the- 
streets  of  a  municipality  are  parts  of  the  general  highways  of  the 
state,  and,  as  such,  the  state  has  primary  control  thereover  when 
the  interests  of  the  public  are  concerned,  and  such  power  there- 
over as  municipalities  have,  when  the  interests  of  the  general 
public  are  involved,  are  granted  to  the  municipalities  by  the  state 
(Grand  Trunk  Western  R.  Co.  v.  South  Bend,  174  Ind.  203,  36 
L.R.A.(KS.)  850,  89  N.  E.  885,  91  N.  E.  809),  and  may  be 
withdrawn  by  the  state ;  in  effect,  an  agency  for  public  welfare  is 
thus  established  and  may  be  thus  ended  in  the  municipality.  Ap- 
pellant cites  to  its  said  proposition  Vandalia  R.  Co.  v.  State,  166 
Ind.  219,  117  Anu  St.  Rep.  370,  76  N.  E.  980.  This  decision 
liolds  that  a  city  or  town  cannot  of  its  own  will  deprive  itself,  by 
contract,  of  powers  delegated  to  it  for  public  welfare.  So  far  as 
it  touches  the  question,  this  decision  holds  that  as  to  streets  and 
alleys,  when  public  and  general  welfare  are  concerned,  the  power 
of  cities  and  towns  is  not  inherent,  but  is  conferred.  The  deci- 
sion in  Indiana  R.  Co.  v.  Calvert,  168  Ind.  321,  10  L.R.A. 
(KS.)  780,  80  N.  E.  961,  11  Ann.  Cas.  635,  cited  by  appellant, 
is  to  the  same  effect.  See  also  decisions  cited  to  this  point  in 
Winfield  v.  Public  Service  Commission,  —  Ind.  — ,  P.U.R. 
1918B,  747,  118  N.  E.  533;  Coverdale  v.  Edwards,  155  Ind. 
374,  380,  58  UT.  E.  495 ;  State  ex  rel.  Evansville  Independent 
Teleph.  Co.  v.  Stickelman,  182  Ind.  102,  106,  105  K  E.  777. 

The  use  of  the  state's  highways,  including  as  a  part  thereof 

the  streets  of  municipalities,  by  public  utilities,  and  the  matter 

of  license  to  so  use,  are  so  inseparable  that  "an  act  concerniii'^ 
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public  utilities"  may  properly  embrace  provisions  for  the  grant- 
ing or  refusal  of  such  licenses,  and  may  name  h,  new  agency  for 
the  consideration  of  and  action  upon  applications  therefor.  The 
title  of  said  act  embraces  the  subject-matter  of  §  97.  State  Pub- 
lic Utilities  Commission  v.  Monarch  Refrigerating  Co.  267  111. 
528,  P.U.R.1015D,  119,  108  K  E.  716,  Ann.  Cas.  1916A, 
028;  Illyes  v.  White  River  Light  &  P.  Co.  175  Ind.  118,  93  N. 
E.  €70 ;  Marion  County  v.  Scanlon,  178  Ind.  142,  98  N.  E.  801 ; 
Marion,  B.  &  E.  Traction  Co.  v.  Simmons,  180  Ind.  289,  102  N. 
E.  132;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  ChappeU,  183  Ind. 
141,  106  :Nr.  E.  403,  Ann.  Cas.  1918A,  627;  Re  Talbot,  58  Ind. 
App.  426,  108  K  E.  240;  Halstead  v.  Dean,  182  Ind.  446,  105 
X  E.  903 ;  Central  Plank  R.  Co.  v.  Hannaman,  22  Ind.  484. 

[2]  Section  97  does  not  create  a  monopoly  in  the  utility 
granted  the  first  franchise.  The  utility  holding  the  first  and  only 
franchise,  so  long  as  it  is  the  only  franchise,  is  practically,  and 
only  in  that  sense,  a  monopoly.  That  such  practical  monopoly 
may  exist,  see  Indianapolis  Cable  Street  R.  Co.  v.  Citizens  Street 
R.  Co.  127  Ind.  369,  388,  8  L.R.A.  539,  24  K  E.  1054,  26  N.  E. 
893;  City  R.  (^o.  v.  Citizens'  Street  R.  Co.  166  U.  S.  557,  41  L. 
ed.  1114,  17  Sup.  Ct.  Rep.  653.  But  the  utility  has  no  exclusive 
privilege  as  between  itself  and  the  public  welfare  or  interests. 
The  state  may  authorize  a  second.  If  the  state  determines  not  to 
grant  a  second,  it  is  not  because  the  first  is  exclusive,  but  because, 
in  the  state's  opinion,  public  welfare  will  not  be  served  by  the 
second.  Appellant  took  its  charter  from  the  state  and  asked  a 
franchise  from  the  town,  knowing  this  to  be  the  law.  Grand 
Trunk  Western  R.  Co.  v.  South  Bend,  174  Ind.  203,  214-223, 
36  L.RA.(X.S.)  850,  89  N.  E.  885,  91  N.  E.  809.  Therefore 
appellee's  rights  are  not  in  the  sense  claimed  a  monopoly. 

The  state  has  not  given  to  appellee,  as  appellant  asserts,  "an 
exclusive  monopoly  which  it  did  not  have  before,"  and  taken 
"from  appellant,  and  all  manner  of  persons  and  corporations,  a 
right  they  did  not  have  before  this  enactment,''  because  what- 
ever right  appellee  so  took,  and  whatever  right  appellant  thereto- 
fore had,  were  subject  to  regulation  by  the  state,  and  "the  mere 
fact  that  a  statute  or  ordinance,  which  may  reasonably  be  re- 
garded as  conducive  to  the  welfare  of  the  public,  regulates  a  trade 
or  business,  or  lays  some  burden  upon  it,  does  not  render  it  un- 
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constitutional."  Indiana  E.  Co.  v.  Calvert,  168  Ind.  321,  page 
332,  10  L.R.A.(N.S.)  780,  80  K  E.  961,  11  Ann.  Cas.  635. 

The  foregoing  explanation  of  the  relations  of  the  state,  munici- 
palities, and  public  utilities,  each  to  the  other,  and  their  respec- 
tive powers  and  rights,  assists  in  disposing  of  several  of  appel- 
lant's other  propositions,  to  wit,  while  the  general  assembly  shall 
not  grant  to  any  citizen,  or  class  of  citizens,  privileges  or  im- 
munities which,  upon  the  same  terms,  shall  not  equally  belong  to 
all  citizens,  the  assembly  may,  directly  or  indirectly,  for  the  pub- 
lic welfare,  grant  or  withhold  franchises  for  the  use  of  the  public 
highways,  and  in  thus  exercising  its  police  powers,  the  state  may 
make  discriminations  and  distinctions,  and  judge  of  the  reason- 
ableness thereof.  Consumers'  Gas  Trust  Co.  v.  Harless,  131  Ind. 
446,  15  L.R.A.  505,  29  N.  E.  1062 ;  Femer  v.  State,  151  Ind. 
247,  51  N.  E.  360;  State  v.  Hogreiver,  152  Ind.  652,  45  L.RA. 
504,  53  N.  E.  921 ;  Zumpfe  v.  Gentry,  153  Ind.  219,  54  N.  E. 
805;  Louisville  &  IST.  K.  Co.  v.  Garrett,  231  U.  S.  305,  58  L.  ed. 
229,  34  Sup.  Ct.  Rep.  48 ;  State  v.  Barrett,  172  Ind.  169,  87  N. 
E.  7;  Barrett  v.  Indiana,  229  U.  S.  27,  57  L.  ed.  1050,  33  Sup. 
Ct.  Rep.  692 ;  Chicago,  I.  &  St.  L.  R  Co.  v.  Railroad  Commis- 
sion, 173  Ind.  469,  87  K  E.  1030,  90  Is.  E.  1011 ;  Smith  v. 
Indianapolis  Street  R.  Co.  158  Ind.  425,  63  X.  E.  849;  Penn- 
sylvania Co.  V.  State,  142  Ind.  428,  41  K  E.  937. 

In  this  action  we  may  observe  that,  while  there  is  conflict  of 
authority  and  difference  of  judgment  as  to  whether  a  healthy 
apprehension  of  competition  will  insure  better  service  by  public 
utilities  than  will  be  produced  by  franchises  in  any  sense  or 
degi-ee  exclusive  (see  Central  ISTew  York  Teleph.  &  Teleg.  Co.  v. 
Averill,  199  N.  Y.  128,  32  L.R.A.(N.S.)  494,  139  Am.  St  Rep. 
878,  92  K  E.  206;  State  ex  rel.  Evansville  Independent  Teleph. 
Co.  v.  Stickelman,  182  Ind.  102,  107,  107  X.  E.  777),  such  ques- 
tions are  to  be  addressed  primarily  to  the  legislature,  or  to  its 
designated  tribunal ;  and  under  the  statute  now  being  considered 
each  such  situation  is  to  be  judged  in  view  of  its  peculiar  circum- 
stances, and  thus  the  responsibility  rests  with  the  legislature,  or 
the  Public  Service  Commission,  if  a  franchise  is  refused  to  a 
competitor,  to  so  supervise  and  regulate  the  existing  utility  as  to 
insure  the  public  welfare. 

[3]  In  view  of  the  state's  supervisory  power,  appellant  is  not 
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deprived  by  §  97  of  any  inalienable  right  or  liberty  to  engage  in, 
a  lav^-ful  business,  or  to  hold  property;  nor  is  any  such  right  or 
property  taken  from  it  without  compensation ;  nor  are  privileges 
or  immunities  improperly  granted.  The  exercise  of  the  state's 
police  power  by  the  provisions  of  §  97  is  not  repugnant  to  §  1,  or 
§  21,  or  §  23  of  the  Bill  of  Rights.  Townsend  v.  State,  147  Ind. 
624,  37  L.R.A.  294,  62  Am.  St.  Rep.  477,  47  N.  E.  19;  Selvage 
V.  Talbott,  175  Ind.  648,  33  L.R.A.(N.S.)  973,  95  N.  E.  114, 
Ann.  Cas.  1913C,  724,  and  cases  cited. 

[4]  For  the  same  reason  said  section  is  not  repugnant  to  the 
14th  Amendment  to  the  Federal  Constitution.  Chandler  Coal 
Co.  V.  Sams,  170  Ind.  623,  85  X.  E.  341 ;  Booth  v.  State,  179 
Ind.  405,  L.R.A.1915B,  420,  100  X.  E.  563,  Ann.  Cas.  1915D, 
987;  Hammer  v.  State,  173  Ind.  199,  24  L.R.A.(N.S.)  795,  140 
Am.  St.  Rep.  248,  89  X.  E.  850,  21  Ann.  Cas.  1034;  Parks  v. 
State,  159  Ind.  211,  59  L.R.A.  190,  64  X.  E.  862. 

[5]  Section  97  is  not  repugnant  to  §  10  of  article  1  of  the  Fed- 
eral Constitution.  It  has  been  firmly  settled  that  contracts  made 
or  franchises  granted,  which  involve  the  state's  welfare,  are  not, 
except  in  rare  instances,  such  contracts  that  the  exercise  of  the 
state's  police  power  regarding  the  subject-matter  thereof  is  an 
impairment  of  contract  rights.  Such  contracts  were  made  sub- 
ject to  the  state's  said  power.  Grand  Trunk  Western  R.  Co.  v. 
South  Bend,  174  Ind.  203,  36  L.R.A.(X.S.)  850,  89  X.  E.  885, 
91  X.  E.  809;  Indianapolis  v.  Xavin,  151  Ind  139,  41  L.K.A, 
337,  47  X.  E.  525,  51  X.  E.  80;  Butchers'  Union  S.  H.  &  L.  S. 
L.  Co.  V.  Crescent  City  L.  S.  L.  &  S.  H.  Co.  Ill  U.  S.  746,  28 
L.  ed.  585,  4  Sup.  Ot.  Rep.  652;  Stone  v.  Mississippi,  101  U.  S. 
814,  25  L.  ed.  1079;  Chicago,  B.  &  Q.  R.  Co.  v.  Xebraska,  170 
U.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct.  Rep.  513. 

[6]  Appellant  asserts  that  §  101  of  the  Public  SerAace  Com- 
mission Act  (Burns's  Anno.  Stat.  1914,  §  10,052x3)  is  in  con- 
travention of  §  10  of  article  1  of  the  Federal  Constitution,  in  that 
the  permission  thereby  granted  a  utility  to  surrender  its  franchise 
and  take  an  indeterminate  permit  tends  to  impair  and  restrict 
the  rights  of  appellant  to  have  the  Boswell  company  live  up  to  its 
contract  with  the  town.  Appellant  alleges  no  relation  of  any 
kind,  existing  or  prospective,  between  itself  and  the  Boswell  com- 
pany upon  which  appellant  bases  right  to  compel  the  Boswell 
P.U.k.ioiSB. 
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.company  to  retain  its  franchise.  Appellant  saya  tbat  "its  rights^ 
whatsoever  they  were,  in  respect  to  service  and  accommodation," 
etc.,  "is  a  contract,  the  obligations  of  which  are  protected  by  the 
constitutional  guaranty." 

The  decision  in  Westfield  Gras  &  Mill  Co.  v.  M^idenhall,  142 
Ind.  538,  41  N.  E.  1033,  cited  by  appellant,  has  no  application. 
There  the  plaintiff  sought  to  prevent  the  gas  company  from 
charging  a  rate  in  excess  of  that  provided  by  the  contract  between 
the  town  and  the  gas  company  for  the  benefit  of  gas  users,  in- 
cluding plaintiff.  The  decision  holds  that  the  contract  bound 
both  the  town  and  the  gas  company,  so  far  as  their  respective 
rights  and  the  rights  of  patrons  were  concerned.  But  the  decision 
does  not  hold  that  even  the  rates  involved  in  the  Westfield  con- 
tract, or  any  other  phase  of  the  contract  concerning  the  state's 
general  welfare,  are  beyond  the  state's  police  power.  If  the  facts 
here  otherwise  brought  this  case  within  the  purview  of  that  deci- 
sion, appellant  does  not  allege  that  it  stands  as  one  desiring  serv- 
ice of  the  Boswell  company  under  any  contract.  A  party  whose 
interests  are  as  remote  as  those  of  a  proposed  competitor  cannot, 
with  good  grace,  assert  that  its  rights  in  the  existing  franchise 
contract  are  such,  and  will  be  so  far  impaired,  that  the  statute 
should  be  held  unconstitutional.  Currier  v.  Elliott,  141  Ind. 
394,  39  N.  E.  554. 

[7]  Appellant  asserts  that,  at  most,  the  erection  of  a  duplicate 
telephone  plant  will  constitute  only  an  obstruction  of  highways, 
and  that  the  con^piaint  does  not  state  facts  sufficient,  because  the 
obstruction  of  a  public  street  is  an  indictable  offense*  and  neither 
a  private  citizen  nor  a  private  coi'poration  has  l^al  capacity  to 
sue  to  abate  such  a  nuisance.  This  does  not  fit  the  situation  pre- 
sented in  this  case. 

As  we  have  seen,  the  public  wdifare  requires  adequate  tele- 
phone service.  The  state  has  expressly  reserved  the  power  to  say 
whether  one  public  service  company,  in  actual  operation,  shall  be 
freed  of  competition  and  obliged  to  maintain  its  service,  or  shall 
be  subject  to  competition  in  the  interests  of  better  service.  Ex- 
cept for  this  public  interest,  the  existing  and  proposed  utility 
would  be  left  by  the  state  to  care  for  their  own  respective  inter- 
ests. Because  of  this  public  interest,  the  state  has  by  §  97  de- 
clared that  one  sucdi  company  in  operation  shall  not  be  subjected 

P.U.R.1918E. 
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to  competition  without  the  state's  consent.  This  is,  in  effect,  a 
prohibition  of  duplicate  use  of  the  streets  until  the  state  consents. 
Utilities  in  actual  operation  are  so  far  interested  in  their  ability 
to  maintain  adequate  service,  and  thus  discharge  their  obligations 
to  the  public,  that  they  are  deemed  proper  parties  to  proceedings 
before  the  Commission,  which  may  result  in  orders  indirectly  af- 
fecting their  ability  to  render  such  service,  and,  if  aggrieved  by 
an  order,  have  a  right  of  appeal. 

In  our  opinion  it  follows  that,  when  such  an  operating  utility 
alleges  that  another  such  utility  and  the  town  in  which  the  first 
operates  are  threatening  to  disregard  the  state's  reserve  power,  to 
ignore  the  state's  right  to  first  pass  upon  questions  of  the  state's 
welfare,  and  to  thus  indirectly  affect  the  complaining  utility's 
power  to  render  adequate  service,  the  latter  company  has  a  special 
interest,  and  may,  as  appellee  here  seeks  to  do,  secure  an  injunc- 
tion preventing  such  interference  until  the  state  has  expressed  its 
opinion  on  the  subject  Williams  v.  Citizens'  E.  Co.  130  Ind.  71, 
76,  15  L.R.A.  64,  30  Am.  St.  Rep.  201,  29  N.  E.  408;  City  R. 
Co.  V.  Citizens'  Street  R.  Co.  166  U.  S.  557,  41  L.  ed.  1114,  17^ 
Sup.  Ct  Rep^  653 ;  Indianapolis  Cable  Street  R.  Co.  v.  Citizens 
Street  R.  Co.  127  Ind.  369,  8  L.R.A.  539,  24  N.  E.  1054,  26  jST. 
E.  893. 

Under  the  circumstances  shown  by  the  complaint  a  remedy  for 
damages  is  neither  adequate  nor  efficient.  The  purpose  of  §  97 
is  not  alone  protection  to  an  operating  utility  from  money  loss, 
but  the  underlying  purpose  is  public  service,  which  should  not 
depend  upon  the  delays  and  uncertainties  of  an  action  for  dam- 
ages. Thatcher  v.  Humble,  67  Ind.  444,  449 ;  Denny  v.  Denny, 
113  Ind.  22,  14  N.  E,  593 ;  Alexander  v.  Johnson,  144  Ind.  82, 
41  K  E.  811;  Stauffer  v.  Cincinnati,  E.  &  M.  R.  Co.  33  Ind. 
App.  356,  70  X.  E.  543. 

We  find  no  error  in  cause  Xo.  23,087. 

[8]  The  original  complaint  in  cause  No.  23,076  of  those  here 

consolidated  alleges  that,  after  the  circuit  court  had  enjoined  the 

town  of  Boswell  from  granting  the  Farmers'  company  a  franchise 

to  erect  a  telephone  plant  in  the  town  of  Boswell,  duplicating 

that  of  plaintiff,  until  the  Farmers'  company  obtained  from  the 

Public  Service  Commission  of  Indiana  a  certificate  to  the  effect 

that  public  necessity  and  convenience  required  such  duplication, 
P.U.R.1918E. 
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said  Commission  refused  the  application  of  the  Farmers'  com- 
pany for  such  certificate,  and  that  thereupon  said  Farmers'  com- 
pany proceeded  to  erect  an  exchange  outside  of  and  near  the  ter- 
ritorial limits  of  said  town,  and  that  the  individuals  originally 
made  defendants  in  this  action,  and  who  reside  in  said  town,  gave 
out  and  stated  that  they  would  construct  their  own  telephone  lines 
from  their  residences  and  places  of  business  in  said  town  to  a 
point  outside  of  said  town  boundary,  and  that  said  Farmers' 
company  would  connect  the  same  with  said  exchange,  and  that  to 
accomplish  said  purpose  defendants  were  threatening  to  place 
poles  in  the  streets  of  said  town  and  extend  wires  thereon  to  said 
exchange;  that  thereby  said  Farmers'  company  is  preparing  to 
render  telephone  service  in  said  town,  notwithstanding  the  in- 
junction heretofore  entered,  and  in  disregard  of  the  order  of  the 
Public  Service  Commission ;  that  such  acts  will  interfere  with  the 
income  of  plaintiff  and  its  ability  to  render  service,  and  depre- 
ciate the  value  of  its  telephone  system,  to  petitioner's  irreparable 
injury. 

In  said  action  a  supplemental  complaint  was  filed,  making  ad- 
ditional individual  defendants,  alleging  that  said  additional  in- 
dividual defendants  had  joined  the  other  defendants  in  making 
said  preparations  and  threats ;  and  that  defendants  after  the  com- 
mencement of  this  action  did  in  the  night  enter  said  town,  and 
did  there  locate  and  install  telephones  in  their  respective  resi- 
dences, and  did  proceed  to  run  and  place  telephone  wires  and 
poles  within  the  corporate  limits  of  said  town,  over  and  across 
the  public  streets,  alleys,  and  grounds  of  said  to\ATi,  and  extend 
same  to  said  exchange  where  same  were  connected  for  telephone 
service,  and  said  defendants  are  now  "attempting"  to  operate 
their  said  telephone  system  within  said  town,  and  are  busily  en- 
gaged in  placing  other  poles  and  extending  wires  thereon  for  such 
purpose;  that  each  of  said  individual  defendants  knew  at  the 
time  of  said  threats  and  acts  that  said  Farmers'  company  had 
been  denied  a  license  to  operate  in  said  town ;  that  the  acts  of  de- 
fendants are  in  violation  of  laws  relating  to  such  matters. 

A  temporary  injunction  was  entered,  prohibiting  said  defend- 
ants from  placing  poles  or  wires  in  said  town  and  making  connec- 
tions with  said  exchange  after  the  date  of  said  order,  and  the 

Farmers'  company  prohibited  from,  after  said  date,  rendering 
P.U.R.1918E. 
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service  over  any  of  said  wires  in  said  town.  A  motion  to  dissolve 
and  a  demurrer  to  the  complaint  were  overruled.  Judgment  was 
rendered  on  the  demurrer  and  the  order  was  made  permanent. 
Each  ruling  of  the  court  is  assigned  as  error. 

The  facts  here  alleged  show  an  intent  to  ignore  the  spirit  and 
purpose  of  the  act  relating  to  a  duplication  of  such  sei'vice  (Public 
Utility  Act,  §  97 ;  Burns's  Anno.  Stat.  1914,  §  10,052t3)  and 
to  indirectly  accomplish  that  which  the  order  of  the  Commission, 
in  effect,  forbids.  The  preparations  described  are  for  rendering 
competitive  telephone  service  in  Boswell.  Though  the  statute 
and  the  Commission's  order  do  not  prohibit  the  erection  and 
operation  of  an  exchange  contiguous  to  the  town  boundaries,  both 
the  statute  and  the  order  do  prevent  the  rendering  of  telephone 
service  within  said  boundaries.  The  effect  upon  the  service  of 
the  Boswell  company  in  the  town  would  be  as  gi*eat  as  if  the  ex- 
change were  located  in  the  to^vn. 

The  circuit  court  had  jurisdiction  of  the  subject-matter  and  of 
the  parties ;  plaintiff's  special  interests  were  so  far  threatened  as 
to  justify  plaintiff  in  seeking  further  equitable  relief  against  the 
Farmers'  company.  Williams  v.  Citizens'  K.  Co.  130  Ind.  71, 
73,  15  L.R.A.  64,  30  Am.  St.  Rep.  201,  29  N.  E.  408;  Indian- 
apolis Cable  Street  E.  Co.  v.  Citizens'  Street  R.  Co.  127  Ind. 
869,  8  L.R.A.  539,  24  K  E.  1054,  26  N.  E.  893;  City  R.  Co.  v. 
Citizens'  Street  R.  Co.  166  U.  S.  557,  41  L.  ed.  1114,  17  Sup, 
Ct.  Rep.  653.  The  things  threatened  and  done  by  individual  de- 
fendants are  not  essentially  different  in  their  effect  upon  the  serv- 
ice of  the  Boswell  company ;  they  are  using  the  streets  of  the  town 
in  an  extraordinary  manner,  a  manner  which  is  unlawful  imless 
sanctioned  by  the  consent  of  the  state  and  the  town  (Williams  v. 
Citizens'  R.  Co.  supra ;  Coverdale  v.  Edwards,  155  Ind.  374,  383, 
58, N.  E.  495 ;  State  v.  Berdetta,  73  Ind.  185,  38  Am.  Rep.  117), 
a  manner  which  the  state,  in  effect,  has  refused,  to  their  knowl- 
edge, to  permit.  They  are  erecting  and  intend  to  operate  tele- 
phone equipment  in  said  town,  which  will  be  a  duplication  of  like 
equipment  and  service,  when,  as  held  by  the  Commission,  pub- 
lic needs  and  convenience  do  not  require  such  duplication.  State 
Public  Utilities  Commission  ex  reL  Pike  County  Teleph.  Co.  v. 
Noble,  275  111.  121,  P.tr.R.1917A,  520,  113  K  E.  910.    There 

must  be  a  limit  to  such  use.  State  ex  rel.  Evansville  Independent 
P.U.R.1918E. 
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Teleph.  Co.  v.  Stickelman,  182  Ind.  102,  107,  105  X.  E.  777. 
The  state,  by  the  statute  and  by  the  Commission's  order,  has  fixed 
this  limit  The  decision  in  State  Public  Utilities  Commission 
ex  rel.  Macon  County  Teleph.  Co.  v.  Bethany  Mut  Teleph.  Asso. 
270  HL  183,  P.U.E.1916A,  997,  110  N.  E.  334,  Ann.  Cas. 
1917B,  495,  has  no  application  here.  The  Illinois  statute,  as 
stated  in  said  decision,  "declares  it  to  be  lawful  to  construct, 
operate,  and  maintain  private  telephone  lines  from  house  to 
house,  and  grants  the  right,  as  against  the  public,  to  set  the  poles 
for  such  lines  in  the  public  streets,  highways,,  or  alleys.  The  pur- 
pose for  which  appellant,  the  Bethany  Mutual  Telephone 
iVssociation,  was  incorporated,  as  stated  in  its  application  for  in- 
corporation and  in  the  certificate  of  incorporation  issued  by  the 
secretary  of  state  was  ^to  be  for  the  private  use  of  the  members  of 
said  association  only,  for  the  purpose  of  telephonic  communica- 
tion between  them,  for  their  private  and  community  interests  and 
not  for  the  pecuniary  profit  of  any  person  or  persons  connected 
with  said  association,  and  not  for  the  profit  of  any  stockholder 
interested  as  owner  of  any  interest  in  said  corporation.'  ''  The 
proposed  use  of  the  poles  and  wires  so  placed  in  the  town  of  Bos- 
well,  and  of  the  connection  made  with  the  Farmers'  company 
exchange,  is  a  public  use,  and  is  within  the  jurisdiction  of  the 
state  Public  Service  Commission. 

[9]  The  allegations  of  the  petition  show  that  such  poles  and 
wires,  so  placed,  are  to  continue  in  place  for  an  indefinite  period, 
and  this  constitutes  a  nuisance.  Indiana  K.  Co.  v.  Calvert,  16S 
Ind.  321,  329, 10  L.K.A.(N,S.)  780,  80  N.  E.  961,  11  Ann.  Cas. 
035.  Such  nuisance,  as  shown  by  the  petition,  is  especially  hurt- 
ful to  the  petitioner.  The  application  for  relief  at  equity  as 
against  the  acts  of  the  individual  defendants  was  proper. 

No  error  appearing,  the  judgments  of  the  court  below  in  causes 
Xos.  23,076  and  23,087,  respectively,  are  affirmed. 

Note. — ^The  incorporation  in  a  statute  whose  subject,  as  ex- 
jn-essed  in  the  title,  is  the  regulation  of  public  service  corporations, 
of  a  provision  that  ^'public  service  corporations'*  shall  include  per- 
sons owning  a  water  system,  is  not  in  violation  of  the  requirement 
of  Ariz.  Const,  art.  4,  pt.  2,  §  13,  that  every  law  shall  embrace  but 
one  subject  and  matters  properly  connected  therewith,  which  subject 
.^hall  be  expressed  in  the  title.  Van  Dyke  v.  Geary  (1917)  244  TJ.  S. 
r,9,  61  L.  ed.  973,  37  Sup.  Ct.  Eep.  483. 
P.U.R.1918E. 
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BE  WASHINGTON,  BALTIMORE,  &  ANNAPOLIS  ELECTRIC 
RAILROAD  COMPANY  et  al. 

[Order  Nos.  4345,  4346;  Case  No.  1535.] 

Rates  —  Changes  in  existing  tariffs  —  Statutory  notice  —  War  polictj 
of  Federal  government. 

Permission  to  put  into  effect  radical  changes  in  the  existing 
tariffs  of  electric  railway  companies  on  less  than  statutory  notice  was 
denied  where  urgent  necessity  therefor  was  not  made  to  appear,  al- 
though the  applications  were  indorsed  by  the  Federal  government  pur- 
suant to  its  general  financial  policy  adopted  in  connection  with  its 
operation  of  the  steam  railroads  of  the  coimtry. 

.  [June  19,  1918.] 

Applications  of  the  Washington,  Baltimore,  &  Annapolis 
Electric  Railroad  Company  and  the  Maryland  Electric  Railways 
Company  for  permission  to  make  changes  in  their  respective 
tariff  schedules  on  less  than  statutory  notice ;  refused. 

By  the  Commission :  On  June  4,  1918,  the  above  companies 
filed  their  respective  applications  with  this  Commission  for 
special  permission  to  make  certain  radical  changes  in  their  exist- 
ing tariff  schedules  on  one  day's  notice,  but  not  later' than  June 
10,  1918. 

The  more  important  changes  proposed  by  the  Washington, 
Baltimore,  &  Annapolis  Electric  Railroad  Company  are  as  fol- 
lows: 

Increase  of  one-way  fares  to  3  cents  per  mile;  cancelation  of 
all  round-trip  fares,  except  that  the  company  will  sell  round-trip 
tickets  at  double  the  one-way  fare,  increase  of  10  per  cent  in  fares 
for  monthly  commutation  tickets;  cancelation  of  180-trip  quar- 
terly commutation  ticket  between  Baltimore  and  Naval  Academy 
Junction;  cancelation  of  50-trip  yearly  tickets;  cancelation  of 
special  car  and  special  chair  car  fares ;  increase  of  excess  baggaire 
charge  per  100  pounds  to  16f  per  cent  of  one-way  passenger  fare^ 
with  minimum  of  26  per  cent;  withdrawal  of  stop-over  privi- 
leges ;  cancelation  of  basing  rates  of  fare. 

The  changes  proposed  by  the  Maryland  Electric  Railways 

Company  (Annapolis  Short  Line)  are  substantially  as  follows: 
P.U.R.1918E. 
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Increase  of  one-way  fares  to  3  cents  per  mile;  cancelation  of 
all  round-trip  fares ;  increase  of  10  per  cent  in  fares  for  monthly 
commutation  tickets ;  increase  in  charges  for  special  train  service 
for  emergency  use  between  Baltimore  and  Annapolis ;  increase  in 
charge  for  movement  of  special  baggage  car;  cancelation  of  bas- 
ing rates  of  fare. 

On  the  date  of  the  filing  of  the  above  applications,  June  4, 
1918,  Edward  Chambers,  Director  of  the  Division  of  Traffic, 
United  States  Railroad  Administration,  W.  G.  McAdoo,  Director 
General,  wrote  the  Commission  a  letter  as  follows : 

"Reference  is  made  to  the  attached  copies  of  petitions  filed 
with  your  Commission  to-day  by  the  Washington,  Baltimore,  & 
Annapolis  Electric  Railroad  Company  and  the  Maryland  Elec- 
tric Railways  Company  for  permission  to  advance  their  local 
fares  between  Washington  and  Baltimore,  Baltimore  and  An- 
napolis, and  intermediate  stations. 

"The  purpose  of  this  petition  is  to  bring  the  local  fares  of  the 
companies  named  up  to  the  minimum  basic  rate  per  mile  author- 
ized by  the  Director  General  in  his  order  Xo.  28  of  May  2r>, 
1918,  for  roads  under  Federal  control  paralleling  the  electric 
lines  named  or  having  close  interchange  arrangements  with  such 
lines. 

"If  you  can  consistently  give  favorable  consideration  to  the 
conditions  before  you  enabling  the  electric  lines  to  increase  their 
fares  in  the  measure  therein  stated,  it  will  greatly  conduce  to  the 
interests  of  parallel  and  adjacent  administration  roads,  and  en- 
able them  to  obtain  the  full  benefit  of  the  increased  fares  con- 
templated by  the  Director  General's  order." 

The  petitions  of  the  two  companies  are  almost  identical  in 
form  and  phraseology,  and  this  and  the  above  letter  indicate  that 
their  filing  was  suggested  by  the  United  Statei^  Railroad  Admin- 
istration for  the  purpose  of  bringing  about  increases  in  rates 
charged  by  interurban  electric  railways  throughout  the  country 
where  they  are  in  competition  with  steam  railroads  which  have 
been  taken  over  by  the  Railroad  Administration. 

Thus  fijiding  these  applications  indorsed  by  the  Federal  gov- 
ernment pursuant  to  its  general  financial  policy  adopted  in  con 
iiection  with  its  operation  of  the  steam  railroads  of  the  country. 

this  Commission  would,  under  ordinary  circumstances,  be  strong- 
P.U.R.1918E. 
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ly  inclined  to  acquiesce  in  this  suggestion  of  the  Federal  govern- 
ment, just  as  it  has  heretofore  acquiesced  in  other  suggestions 
coming  from  the  government  in  connection  with  other  matters 
subject  to  our  jurisdiction. 

But  even  where  a  question  of  national  administrative  policy 
is  involved,  there  is  still  need  for  an  intelligent  balancing  of  the 
relative  convenience  and  inconvenience  respectively  which  may 
be  brought  about  by  any  order  which  this  Commission  is  required 
to  pass  pursuant  to  the  authority  conferred  upon  it  by  the  state 
legislature? 

Section  15  of  the  Public  Service  Conamission  Law  of  this  state 
provides  in  effect  that,  unless  the  Commission  otherwise  orders, 
no  change  shall  be  made  in  any  rate,  fare,  or  charge  which  shall 
have  been  filed  and  published  by  a  common  carrier  in  compliance 
with  the  requirements  of  said  act,  except  after  thirty  days'  notice 
to  the  Conamission  and  publication  for  thirty  days  as  required 
by  §  26  thereof;  §  15  further  providing  that  "the  Commission, 
for  good  cause  shown,  may  allow  changes  in  rates  without  Requir- 
ing the  thirty  days'  notice  and  publication  herein  provided  for, 
by  duly  filing  and  publishing  in  such  manner  as  it  may  direct, 
an  order  specifying  the  change  so  made  and  the  time  when  it 
shall  take  effect."  Thus  the  policy  of  the  legislature  is  clearly 
indicated  to  the  effect  that  in  general  the  public  shall  have  at 
least  thirty  days'  notice  of  proposed  increases  in  the  rates  and 
fares  to  be  charged  by  common  carriers,  subject  to  the  power  of 
this  Commission  to  authorize  such  increases  or  changes  on  less 
than  thirty  days'  notice,  where  this  Commission,  in  its  sound  dis- 
cretion, shall  decide  that  such  thirty  days'  notice  is  not  reason- 
ably required.  The  object  of  the  thirty  days'  notice  is  to  give 
the  public  an  opportunity  to  object  to  proposed  increases  in  rates 
and  fares,  and  thereby  enable  the  Commission  to  prohibit  the 
same  going  into  effect  where  they  would  be  excessive  or  unreason- 
able. Only  in  exceptional  cases  should  the  Commission  deprive 
the  public  of  this  opportunity  by  passing  an  order  permitting 
such  proposed  increases  to  become  immediately  effective. 

So  interpreting  this  provision  of  the  law,  the  Public  Service 
Commission  of  Maryland  has  always  been  most  loath  to  authorize 
material  increases  in  existing  rates  and  charges  on  less  than 

P.U.R.1918E. 
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statutory  notice,  unless  the  facts  of  the  case  showed  an  urgent 
necessity  therefor. 

The  petitions  of  both  the  carriers  in  this  case  contain  the 
following  clauses :  "It  is  hereby  certified  that  in  order  to  defray 
the  increased  cost  of  maintenance  and  operation  fairly  chargeable 
to  railway  operating  expenses,  and  also  to  pay  railway  tax  other 
than  war  tax,  net  rents  for  joint  facilities  and  equipment,  it  is 
necessary  to  increase  the  operating  revenues.  Since  the  fares  now 
effective  were  instituted,  the  cost  of  maintenance  and  operation 
of  the  lines  of  your  petitioner  have  advanced  to  an  unprecedented 
extent." 

However  convincing  these  statements  may  be  when  made  con- 
cerning interurban  electric  railways  generally  throughout  the 
United  States,  and  no  doubt  they  are  applicable  to  many  of  the 
same,  they  are  by  no  means  convincing  when  made  by  the  particu- 
lar carriers  whose  applications  are  here  involved. 

Since  the  filing  of  these  applications,  this  Commission  has  had 
its  auditor  make  an  examination  of  the  books  of  the  respective 
companies;  and  we  find  that,  while  it  is  true  as  stated  in  the 
petition  that  "the  cost  of  maintenance  and  operation  of  the  lines 
of  the  petitioners  have  advanced  to  an  unprecedented  extent,^^  it 
is  also  true  that  the  operating  revenues  of  both  these  companies 
have  likewise  advanced  to  an  unprecedented  extent,  far  outstrip- 
ping the  advance  in  operating  expenses,  and  yielding  incomes  to 
the  stockholders,  after  all  deductions  are  made,  far  in  excess  of 
those  heretofore  yielded.  This  net  result  in  both  instances  is  due 
largely  to  war  conditions,  and  it  would  seem  unreasonable  in  the 
extreme  to  give  the  stockholders  of  these  companies  the  full 
benefit  of  increased  operating  costs  due  to  war  conditions,  with- 
out paying  any  heed  whatsoever  to  the  proportionately  much 
greater  operating  receipts  due  likewise  to  war  conditions. 

In  the  case  of  the  Washington,  Baltimore,  &  Annapolis  Elec- 
tric Railway  Company,  which  runs  directly  to  Camp  Meade,  our 
auditor's  report  shows  that  its  railway  operating  revenues,  ex- 
penses, and  net  income,  after  all  deductions,  increased  slightly 
but  steadily  during  the  four  months  ending  April  30  in  the 
years  1914,  1915,  and  1916,  respectively,  but  that  much  greater 
increases  took  place  during  the  years  1917  and  1918.     During 

those  four  months  in  1917  the  company's  railway  operating 
P.U.RJOISE. 
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revenues  were  $314,987.88,  while  during  the  same  four  months 
in  1918  its  operating  revenues  were  $744,074.18.  During  those 
four  months  in  1915  the  company's  railway  operating  expenses 
were  $197,391.90,  some  $40,000  in  excess  of  those  for  the  same 
period  in  1916.  During  those  four  months  in  1918  the  com- 
pany's railway  operating  expenses  were  $851,779.78,  a  tremen- 
dous increase  over  the  expenses  for  the  same  four  months  in  1917. 
But,  while  the  net  income,  after  all  deductions,  wa&  hut 
$20,730.08  for  those  four  months  in  1915,  it  was  $260,352.70 
during  the  same  four  months  in  1918.  In  1917  (four  months)  the 
percentage  of  railway  operating  expenses  to  railway  operating 
revenues  was  62.66  per  cent,  while  for  the  same  four  months  in 
1918  the  percentage  was  but  47.28  per  cent.  A  letter  from  the 
company's  auditor  to  the  auditor  of  this  Commission  under  date 
June  12,  1918,  states  that  the  company  was  reorganized  in  1011 
and  commenced  to  pay  dividends  on  preferred  stock  at  the  rate  of 
6  per  cent  per  annum  in  1912,  such  dividends  having  been  paid  in 
full  to  date.  Common  dividends  were  started  in  the  fall  of  1917, 
6  per  cent  in  all  being  paid  on  account  of  that  year.  The  divi- 
dend for  the  first  quarter  of  the  year  1918  was  at  the  rate  of  2 
per  cent,  which  was  paid  on  April  15th.  ' 

In  the  case  of  the  Maryland  Electric.  Railways  Company, 
which  operates  between  Baltimore  and  Annapolis,  the  report  of 
our  auditor  shows  that  during  the  four  months  ending  April  30, 
1917,  the  company's  gross  revenue  from  operation  was  $72,- 
0G7.77,  while  during  the  four  months  ending  April  30,  1918,  its 
gross  revenue  from  operations  was  $142,059.50,  an  increase  of 
$69,991.73,  or  nearly  100  per  cent.  The  company's  operating 
expenses  for  the  four  months  ending  April  30,  1917,  were  $61,- 
976.93,  while  its  operating  expenses  during  the  four  months 
ending  April  30,  1918,  were  $90,908.13,  an  increase  of  $28,- 
931.20,  or  less  than  50  per  cent.  After  all  deductions  from  in- 
come, including  taxes  assignable  to  railway  operations,  the  com- 
pany is  shown  to  have  operated  at  a  deficit  of  $18,563.48  during 
the  four  months  ending  April  30,  1917,  while  during  the  four 
months  ending  April  30,  1918,  it  operated  with  a  net  income  of 
?18,128.23,  an  increase  of  $36,691.71  over  the  four  months  in 
the  preceding  year. 

In  all  cases  involving  the  rates,  fares,  rules,  and  regulations  of 
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common  carriers,  the  rights  and  convenience  of  the  general  pub- 
lic dependent  upon  them  for  transportation  facilities  must  be 
given  due  consideration.  To  what  extent  these  rights  and  con- 
veniences must  yield  to  the  judgment  of  the  United  States  Rail- 
road Administration  as  to  the  steps  reasonably  required  to  make 
its  handling  of  the  steam  railroads  of  the  country  financially 
profitable,  and  also  to  what  extent  the  receipts  of  the  steam  roads 
may  be  affected  adversely  by  an  ultimate  refusal  on  the  part  of 
this  Commission  to  permit  the  proposed  increases  by  these  par- 
ticular electric  railway  companies,  are  serious  and  important 
questions,  and  will  be  given  due  consideration  by  this  Commis- 
sion when  and  if  objections  are  hereafter  made  to  such  proposed 
increases. 

For  the  present  this  Commission  concludes  that  the  exigencies 
of  the  situation  are  not  such  as  to  require  it  to  assent  at  this  time 
to  such  changes  being  made  on  less  than  statutory  notice.  Orders 
will  be  passed  to  such  effect. 


MISSOURI  PUBMO  SERVICE  COMMISSIOX. 

KANSAS  CITY  EAILWAYS  COMPAXY 

V. 

KANSAS  CITY,  MISSOURI. 
[Case  No.  1465.] 

Constitntional  law  —  Impaimtent  of  contract  —  Franchise  rates, 

1.  The  jurisdiction  of  the  Missouri  Commission  to  regulate  the 
rates  of  a  street  railway  company  is  not  afltected  by  a  maximum  rate 
franchise  iontract  between  the  company  and  Kansas  City,  for  the  rea- 
son among  others  that  the  city  was  not  empowered  by  its  charter  to  fix 
an  irrevocable  rate,  and  for  the  further  reason  that  the  franchise  itself 
expressly  recognizes  the  power  of  control  and  regulation  by  the  state. 

Interstate    commerce  —  State    interference    with  —  Jurisdiction    of 
Comtnission, 

2.  Tlie  jurisdiction  which  the  Missouri  Commission  otherwise  pos- 
sesses to  raise  the  fare  of  a  street  railway  company  cannot  be  denied 
on  the  theory  that  such  action  will  indirectly  affect  and  therefore  in- 
terfere with  interstate  commerce. 

Bates  —  Street  railway  —  Plant  emergency   increase  —   Zones  — 
Transfer^, 

3.  The  Missouri  Commission,  in  providing  relief  from  emergency 
I*U.R.1918E. 
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war  conditions,  authorized  an  increase  in  street  railway  rates  from  5 
to  6  cents  in  a  city,  rather  than  the  establishment  of  a  zone  system 
or  a  charge  for  transfers. 

(Bean  and  Blaib,  Commissioners,  dissent.) 

[June  22,  1918.] 

Petition  for  an  increase  in  street  railway  fares ;  railway  com- 
pany authorized  to  increase  its  rate  of  fare  from  5  to  6  cents  for 
a  period  of  one  year  from  July  15,  1918. 

1.  The  Issv^. 

(1)  Company's  Petition, 

Busby,  Chairman:  On  February  14,  1918,  the  Kansas  City 
Railways  Company,  a  corporation  owning  and  operating  a  street 
railway  system  at  Kansas  City,  Missouri,  filed  its  petition  herein 
for  an  order  authorizing  it  to  increase  its  fares,  the  allegations 
of  which  petition,  omitting  formal  parts,  are  as  follows : 

"1.  It  is  the  owner  and  operator  of  the  reorganized  street  rail- 
way system  at  Kansas  Citj'^,  Missouri.  The  receivership  of  its 
predecessors,  the  plan  of  their  reorganization,  and  the  franchise 
under  which  it  is  operating,  are  matters  considered  in  proceedings 
heretofore  here  pending  (3  Mo.  P.  S.  C.  593,  P.U.R.1916E, 
544),  a  reference  to  which  is  now  made  as  is  fully  set  out  herein. 

"2.  The  franchise  is  of  mutual  advantage  to  the  public,  the 
city,  and  the  company,  including  bond  and  stockholders.  Under 
its  provisions,  the  property  was  dedicated  to  public  use  under 
terms  requiring,  first,  public  service,  and,  second,  a  return  of  6 
per  cent  upon  an  agreed  valuation.  Out  of  this  return,  interest 
was  required  to  be  paid  upon  an  approved  bonded  debt.  It  was 
prepared  with  care  upon  correct  tables  of  the  average  reasonable 
expense  and  revenue  on  the  basis  of  a  5-cent  passenger  fare. 
From  such  revenue  the  property,  under  normal  conditions,  is 
reasonably  certain  to  pay  all  necessary  expenses,  give  all  needful 
service,  pay  the  6  per  cent  return  output  of  which  the  bonded  in- 
terest would  be  met,  and  set  aside  a  substantial  surplus  so  that 
the  city  will,  to  that  extent,  become  an  equitable  part  owner. 
This  franchise  was  in  all  respects  complied  with,  and  met  with  so 
much  success  that  for  the  first  three  years  of  operation  thereun* 
der  first  class  street  car  service  satisfactory  to  the  public  was 
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rendered,  old  matured  debts  refunded,  and  large  sums  of  new 
money  raised  and  put  into  improvements.  In  addition  to  this, 
operating  and  fixed  charges  were  promptly  met,  and  there  was 
realized  a  surplus  from  income  agregating  over  $400,000  per 
year,  none  of  which  went  to  the  owners  of  the  property,  but  under 
§  27  inured  to  the  benefit  of  tiie  city. 

"3.  Early  in  1917,  war  was  declared  between  the  United 
States  and  Germany.  The  direct  result  thereof  was  an  extraor- 
dinary changed  condition,  resulting  in  such  a  largely  increased 
expense  for  material,  supplies,  labor,  financing,  and  taxes  as 
endangers  the  property  and  the  rights  of  the  public  under  the 
franchise.  For  the  year  ending  July  14,  1918,  solely  upon 
aecoimt  of  such  extraordinary  war  conditions,  there  will  be,  at 
present  prices,  which  instead  of  decreasing  will  be  hereafter  still 
further  increased,  an  additional  expense  over  the  previous  year 
of  over  $1,300,000 ;  of  this  the  increase  in  the  price  of  coal  alone 
will  be  $400,000,  that  of  oil  $100,000,  of  labor  $350,000,  and  the 
cost  of  money  more  than  3  per  cent  or  $260,000.  Besides  these, 
there  will  be  other  large  increases  in  the  cost  of  other  materials 
and  supplies  and  in  the  amount  of  taxes,  which,  as  yet,  have  not 
been  fixed  by  the  public  authorities.  All  of  the  said  increases 
are  of  such  extensive  and  extraordinary  nature  that  they  could 
not  in  1914  have  been  by  anyone  contemplated  or  reasonably  fore- 
seen. At  a  fare  limited  to  6  cents,  it  will  be  impossible,  as  long  as 
such  extraordinary  conditions  obtain,  to  give  to  the  city,  and  those 
interested  the  full  advantages  of  the  franchise  provisions  of  an 
up-to-date  street  railway  system  in  a  rapidly  and  constantly  grow- 
ing community,  make  the  additions  and  improvements  called 
for;  allow  the  company  to  earn,  at  the  legal  rate,  interest  upon 
the  money  invested,  and  meet  the  general  demands,  not  of  a 
franchise  nature,  for  contributions  for  or  towards  public  im- 
provements and  undertakings. 

"After  return  to  anything  like  pre-war  normal  conditions,  it 
will  again  be  possible  to  carry  out  the  entire  spirit  of  the  fran- 
chise with  the  passenger  revenue  based  upon  that  fare.  The  relief 
now  sought  is  therefore  temporary  in  nature,  to  continue  only  so 
long  as  the  Commission  shall  determine  to  be  necessary  to  meet 
the  present  abnormal  situation. 

"4.  The  franchise  expressly  provides  that  (a)  nothing  there- 
P.U.R.1918E. 
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in  ^shall  be  so  construed  to  take  away  or  abridge  any  power  now 
or  hereafter  possessed  by  the  state*  ...     to  supervise  or 
^^late  the  operation  of  the  property    .     .     . '  and  it  'may  at 
^^X  time  employ  any  power  it  has  for  that  purpose    .    .    . '  and 
fh)    for  its  submission  to  the  Commission  so  as  to  obtain  the  nec- 
^.sarjw'   certificate  'to  enable  the  company  to  perform  the  obliga- 
tions   and  exercise  the  rights  and  privileges  conferred  by'  it. 

^'To  the  end,  therefore,  <hat  neither  the  company  nor  public 
iaay  \ye  crippled  by  the  said  unforeseen  and  extraordinary  in- 
crea^^o  in  expense,  an  appeal  is  hereby  made  to  the  Commission  to 
iiialco  a  reasonable  increase  in  fares  upon  such  conditions  as  may 
l>e  fsti^jc  and  just  in  view  of  the  changed  conditions  aforesaid,  re- 
taixiiiag  control  and  supervision  of  any  additional  revenue  col- 
lected, to  the  end  that  it  shall  be  applied  solely  to  the  payment  of 
the  iix<reased  expense  hereinbefore  mentioned,  necessary  to  be 
pJiicl  "to  render  first-class  service." 

(2)  City's  Answer. 

^^ry^    ^fareh  7,  1918,  Kansas  City,  Missouri,  defendant,  filed  its 

iiu>ixvc>T  containing,  among  others,  the  following  allegations: 

**^  -      It  admits  that  the  franchise  is  of  mutual  advantage  to  the 

c^^y    £x^d  the  company,  including  the  bond  and  stockholders,  and 

^^^^"^11:55;  that  the  property  of  the  stockholders  was  dedicated  to  a 

P^^**^ic^  use,  but  denies  that  the  franchise  provided  for  a  fixed  ro- 

*^\^'^^   'for  a  fixed  period,  and  alleges  the  fact  to  be  that  under  §  .*> 

o      tli^  franchise  the  company  was  required  to  secure  first-class 

P^olici  modern  street  car  service,  and  that  it  was  to  give  sucli 

^"^^^oe  irrespective  of  the  fact  whether  the  company  received  its 

^P'^tifil  value  or  any  return  thereon;  and  that  the  return  thereon 

^^^H  limited  in  all  events  to  6  per  cent  tmtil  a  surplus  of  $6,300,- 

^^^    bad  been  earned;  and  that  whenever  6  per  cent  was  not 

^^^Ued  the  company  was  obliged  by  the  terms  of  the  franchise, 

^^"^d  particularly  by  the  terms  of  §  27  thereof,  to  wait  for  addi- 

^^onal  return  above  that  actually  made  until  future  years  when 

^^  should  be  made.     And  defendant  further  admits  that  undej- 

liomial  conditions  and  for  a  period  of  three  years  ending  July, 

1917,  it  did  earn  the  sum  of  $1,200,000  in  excess  of  said  6  per 

cent;  and  it  alleges  that  said  $1,200,000  is  being  and  should  be 
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held  by  the  company  to  satisfy  the  provisions  of  1[  3  of  §  27  of 
said  ordinance. 

"3.  Further  answering'  defendant  admits  that  war  was  de- 
clared in  1917  betw^een  the  United  States  and  Germany,  and  ad- 
mits that  there  has  been  an  increase  in  operating  expenses 
because  of  such  condition,  but  that  the  amount  thereof  will  not 
materially  affect  the  net  revenues  of  the  company;  and  denies 
that  its  expense  will  aggregate  any  such  sum  as  $1,300,000,  as 
alleged  in  ^  3  of  said  petition,  and  denies  that  the  amount  specifi- 
cally alleged  in  their  petition  for  particular  items  are  therein 
correctly  stated. 

"Further  answering  said  paragraph,  defendant  states  that 
complainant  will  receive  large  sums  as  additional  revenue  from 
the  sale  of  power  during  the  year  1918,  and  that  the  sum  will  be 
iipproximately  $300,000 ;  that  it  will,  during  the  year  1918,  col- 
lect from  the  Kansas  City  Light  &  Power  Company  a  sum  in 
excess  of  $300,000  for  power  sold  to  the  Kansas  City  Light  & 
Power  Company  between  February  15,  1916,  and  January  1,. 
1918;  and  that  it  will  receive  a  larger  increased  operating 
revenue  because  of  the  normal  growth  of  business  during  the 
year  1918,  and  that  said  increased  operating  revenue,  based  upon 
the  normal  growth  of  business,  will  be  approximately 
$300,000.    .    .    . 

"4,  And  defendant,  answering  ^  4  of  plaintiff's  petition,, 
denies  that  the  franchise  provisions  as  set  out  in  said  paragraph, 
are  stated  in  said  paragraph,  but  that  said  franchise  provisions 
referred  to  in  said  paragraph,  when  fully  set  out,  convey  a  dif- 
ferent meaning  than  as  set  out  in  plaintiflF's  petition,  to  wit^ 
that  portion  of  §  7  which  is  quoted,  when  fully  quoted  reads  as 
follows:  'Jfothing  in  this  ordinance  shall  be  so  construed  as  to 
take  away  or  abridge  any  power  now  or  hereafter  possessed  by 
the  state  or  city  to  supervise  and  regulate  the  operation  of  the 
property  .  .  .  and  the  state  or  the  city  may,  at  any  time, 
employ  any  power  it  has  for  that  purpose.    .    .    . ' 

"And  that  the  first  paragiaph  of  said  §  7,  above  quoted,  treat- 
ing of  the  same  subject,  states : 

"Said  Board  of  Control  is  charged  with  the  following  duties  ^ 

'(1)   To  supervise  and  direct  the  routing,  stopping,  and  schedule 

of  cars:     First,  in  accordance  with  any  ordinance  passed  fronL 
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time  to  time  by  the  city,  in  the  exercise  of  any  power  now  or 
hereafter  possessed  by  the  city  .  .  .  ;  second,  in  accordance 
with  any  order  or  direction  given  by  the  Public  Service  Commis- 
sion  of  the  state  in  the  exercise  of  any  superior  power  now  or 
hereafter  possessed  by  the  Public  Service  Commission.  .  .  . 
In  tte  event  the  Public  Service  Commission  has  such  superior 
po'weT,  its  orders  shall  be  complied  with.  In  the  event  it  docs 
not  have,  or  at  any  time  ceases  to  have,  such  power,  then  the 
city  shall  at  all  times  have  and  exercise  such  power.' 

^'And  defendant  states  that  the  city  possesses  the  superior 
po^'or,  and  that  the  Public  Service  Commission  does  not  possess 
the  i>cwer,  as  will  more  particularly  appear  in  subdivisions  II. 
and  III.  of  this  answer.  And  that  the  second  quotation  from 
the  f  x-anchise  provisions  in  said  paragraph  4  of  plaintiff's  pe- 
tition is  incorrect  in  that  it  did  not  convey  the  full  meaning  of 
said  section;  that  said  quotation  is  from  §  57  of  said  franchise, 
and  is  as  follows:  ^The  company,  deeming  it  to  be  to  its  interest, 
will  submit  a  copy  of  this  ordinance  to  the  State  Public  Serv- 
ice Commission,  and  apply  to  and  obtain  from  it  the  necessary 
certificates  to  enable  the  company  to  perform  the  obligations  and 
exercise  the  rights  and  privileges  conferred  by  this  ordinance.' 

"11. 

1.  Kansas  City,  Missouri,  is  a  municipal  corporation  or- 
ganised and  existing  under  and  by  virtue  of  §§  16  and  17  of 
article  9  of  the  Constitution  of  Missouri,  and  it  did  adopt,  in 
^^  manner  provided  by  the  Constitution,  a  charter  for  its  own 
government. 

2.  Defendant  further  states  that  the  Public  Service  Com- 
mission of  Missouri  has  no  jurisdiction  to  regulate  rates,  the 
Toutings  and  the  service  of  the  Kansas  City  Railways  Company 
^^  Kansas  City,  Missouri,  and  that  the  full  power  to  regulate 
8uch  rates,  routings,  and  service  is  vested  in  the  lawmaking  au- 
thorities of  Kansas  City,  Missouri. 

"3.  The  charter  of  Kansas  City,  Missouri,  adopted  by  the 
people  on  August  4,  1908,  becoming  effective  September  4, 
1908,  makes  provision  for  the  regulation  of  public  utilities, 

and  grants  the  power  to  the  legislative  authorities  of  the  city 
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to  make  franchise  contracts  with  public  service  corporations. 

"6.  That  §  20  of  article  12  of  the  Constitution  of  Missouri 
provides  as  follows:  *No  law  shall  be  passed  by  the  general  as- 
sembly granting  the  right  to  construct  and  operate  a  street  rail- 
road Avithin  any  city,  town,  village,  or  on  any  public  highway, 
without  fii'st  acquiring  the  consent  of  the  local  authorities  having 
control  of  the  street  or  highway  proposed  to  be  occupied  by  such 
street  railroad ;  and  the  franchises  so  granted  shall  not  be  trans- 
ferred without  similar  assent  first  obtained.' 

"7.  That  §  16  of  article  9  of  the  Constitution  of  Missouri 
provides  as  follows :    .    .    . 

"8.  That  §  3316  of  the  Revised  Statutes  of  Missouri  1909, 
provides:    .    .    . 

^^9.  That  under  and  by  virtue  of  the  various  powers  granted 
to  said  city  under  the  Constitution,  statutes,  and  charter,  the 
city  of  Kansas  City  did  make  and  enter  into  a  certain  franchise 
with  the  Kansas  City  Railways  Company,  which  said  franchise 
contract  was  adopted  by  the  people  on  the  7th  day  of  July,  1914. 
•     •     • 

"11.  Section  3  of  said  ordinance  provides : 

"^Section  3.  Both  parties  hereto  agi'ee  that  the  first  and  pri- 
mary purpose  of  the  making  of  this  contract  is  to  secure  to  the 
public  first-class  modern  street  car  service;  and,  after  that  pur 
pose  is  accomplished,  and  subordinate  thereto,  second,  to  secure 
for  the  company  its  capital  value  and  a  6  per  cent  return  thereon ; 
third,  the  participation  herein  provided  for  to  be  enjoyed  by  both 
parties  to  this  contract.  The  city  agrees  that,  subject  to  its  riehts 
to  secure  such  service,  it  will  not  require  the  company  to  do  any- 
thing that  will  impair  the  said  capital  value  or  return  thereon, 
or  materially  impair  the  enjoyment  of  the  rights  of  participation, 
in  accordance  with  this  contract.'     .     .    . 

"14.  Section    9    of    said    ordinance    provides    as    follows: 

"  ^TTntil  and  unless  fares  be  reduced  as  in  this  ordinance  pro- 
vided, the  company  shall  for  a  single  fare  of  5  cents  carry  each 
passenger  over  twelve  years  of  age,  and  for  a  single  fare  of  2^ 
cents,  to  be  paid  as  hereinafter  stated,  carry  each  passenger 
twelve  years  of  age  or  under,  from  starting  point  to  destination 

over  its  entire  system,  witliin  the  city,  including  all  extensions 
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additions  and  lines  therein;  provided,  that  children  under  eight 
years  of  age,  accompanied  by  a  person  paying  fare,  shall  be  per- 
mitted to  ride  free.    .    .    . 

"TJniversal  transfers  shall  be  granted  free  over  all  parts  of 
the  system  in  the  city. 

"'Such  transfers  shall  also  be  granted  over  all  parts  of  the 
system  in  Kansas  as  the  same  now  exist  or  may  be  hereafter 
extended  within  the  then  limits  of  Eosedale  and  Kansas  Citv, 
Kansas,  and  intermediiate  points,  so  long  as  the  company,  its 
representatives,  successors,  or  assigns,  shall,  directly  or  indirect- 
ly, control,  be  interested  in,  operate,  or  have  operating  traffic  or 
carrying  arrangements  with  the  company  or  companies  owning, 
operating,  or  controlling  the  said  lines  of  street  railway  in 
Kansas,  and  also  so  long  as  any  of  the  cars  of  either  the  Missouri 
or  Kansas  lines  shall  operate  over  any  of  the  tracks  of  the  />thev, 
and  the  company  shall  make  no  traffic  or  transfer  arrangements 
Avith  any  such  companies  operating  lines  hereafter  built  into 
liosedale  or  Kansas  City,  Kansas,  unless  such  companies  shall 
iiive like  traffic  and  transfer  privileges  over  their  lines;  provided, 
iiowever,  that  at  no  time  shall  the  rights  of  the  parties  hereto 
be  substantially  impaired  by  the  granting  of  intercity  transfers." 

"20.  Section  25  provides  for  an  agi-cod  value  of  property  in 
Afissouri  at  $25,648,806.56,  and  said  section  then  provides: 
^The  value  of  the  property  as  specified  herein  is  arrived  at  bv 
taking  into  consideration  the  value  of  all  existing  property  iii 
Missouri  on  May  31,  1913,  together  with  the  value  of  its  earn- 
ings for  the  fixed  period  of  existing  contracts  with  the  city,  as 
well  as  the  sum  total  of  money  actually  expended  from  time  to 
time  in  building  up  'said  properties,  and  the  amount  stipulated 
herein  is  a  compromise  between  the  company  and  the  city  of 
their  respective  calculations  concerning  said  propeiiy  values. 
If  the  value  of  the  properties  as  herein  fixed  be  the  subject  of 
investigation  or  inquiry  by  any  person  or  tribunal  authorized 
thereunder,  the  company  shall  have  always  the  right  to  asst^rt 
and  prove  all  matters  and  things  in  support  of  such  values  as 
fully  as  its  predecessors  might  have  done  on  said  May  31,  1013, 
^  provided  that  nothing  herein  shall  be  so  construed  that  the  valtie 

herein  stipulated  shall  be  increased/ 
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"21.  Section  26  states :  ^There  has  been  filed  in  said  clerk's 
office  (city  clerk)  a  reconcilement  of  said  values  .  .  .  -where- 
in it  is  agreed  that  such  depreciated  physical  value  of  all  prop- 
erty in  Missouri  and  Kansas,  May  31,  1912,  was  $22,500,000. 
The  agreed  apportionment  thereof  between  Missouri  and  Elansas 
is  in  the  ratio  of  84  per  cent  and  16  per  cent,  respectively,  there- 
by fixing  the  depreciated  physical  value  of  the  property  in  Mis- 
souri, exclusive  of  other  elements  of  value,  May  31,  1912,  at 
$18,900,000.' 

"And  between  that  date  and  May  31,  1913,  there  has  been 
added  to  the  property  value  in  Missouri,  $600,000,  making  the 
total  depreciated  value,  exclusive  of  other  elements  of  value  of 
the  physical  property  in  Missouri,  $19,500,000  as  of  May  31, 
1913. 

"22.  And  defendant  further  states  that  in  order  to  arrive  at 
the  agreed  capital  value  in  Missouri  there  was  added  to  physical 
value  thereof  the  sum  of  $6,300,000,  which  said  sum  of 
$6,300,000  represents  franchise  values,  good  will,  going  values, 
and  other  values  not  included  in  physical  value.  And  defendant 
states  that  no  such  value  did  in  fact  exist  above  the  said  physical 
value,  but  that  said  amount  of  $6,300,000  was  agreed  to  by  way 
of  compromise  and  adjustment,  and  that  its  only  basis  and  stand- 
ing as  a  value  in  law  depends  on  the  validity  of  the  franchise 
contract,  and  contains  no  elements  of  value  upon  which  complain- 
cint  would  be  permitted  by  any  court  or  Commission  to  earn  a 
return. 

"23.  Section  27  of  said  ordinance  provides: 

"  ^Out  of  each  year's  gross  earnings  of  the  company  in  Mis- 
souri there  shall  be  paid  for  and  on  account  of  the  property  there- 
in in  this  order : 

"  ^1.  All  expenses  of  management  and  operation,  including 
all  expenditures  needful  and  necessary,  to  put,  keep,  and  main- 
tain the  property,  and  every  part  thereof,  in  first-class  condition, 
and  provide  for  the  public  first-class  modem  street  car  service. 

"  ^All  taxes,  license  fees,  or  public  charges  and  special  assess- 
ments of  everj'  kind  and  character,  including  all  public  charges 
upon  or  for  earnings,  or  income. 

"  ^2.  To  the  company,  an  amount  equal  to  6  per  cent  per 
annum,  cumulative,  payable  semiannually,  upon  the  amount  of 
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the  capital  value  from  time  to  time  determined  and  certified  as 
lierein  provided.  By  the  word  "cumulative"  is  meant  that  if  the 
earnings  for  any  six  months  are  not  sufficient  to  pay  at  such  rate 
of  6  per  cent,  then  such  deficiency,  with  interest  thereon  at  the 
rate  of  G  per  cent,  shall  be  paid  from  future  earnings,  if  any, 
when  made. 

"  *3.  All  liabilities  for  personal  injuries  and  damages  to  prop- 
erty, including  claims  due  the  city  up  to  the  time  of  the  adop- 
tion of  this  contract,  whether  same  accrued  before,  during,  or 
after  the  receivership,  shall  be  paid  as  a  special  operating  ex- 
pense, subordinate  only  to  the  pajTuents  provided  for  in  fif  1 
and  2  of  this  section,  and  prior  to  any  participation  by  the  city 
or  company  in  net  income.  If  money  be  borrowed  to  pay  off 
such  liability,  then  the  sum  so  borrowed -and  paid,  with  interest 
at  the  rate  charged,  shall  be  paid  the  same  as  the  original  lia- 
bility. 

"  *4.  The  remainder  of  the  earnings,  which  is  here  denomi- 
nated surplus  income,  shall  be  credited  to  the  city  from  time  to 
time,  and  shall  be  used  by  the  company  to  pay  for  extensions 
liud  additions  to  the  property  until  the  sum  of  $6,300,000  is  so 
used.  Such  credits  to  the  city  shall  be*  made  upon  the  books  of 
the  company  and  evidenced  by  certificates,  executed  by  the 
president  of  the  company,  certified  to  by  the  board  of  control,  in 
form  to  be  approved  by  the  city  counselor,  and  delivered  to  the 
city  comptroller,  to  the  effect  that  the  city  is  the  owner  of  an 
equitable  interest  in  the  property  of  the  company  to  the  extent 
of  the  amount  of  surplus  so  used  (stating  the  total  amount 
thereof  so  used  to  .date)  subject  to  the  company's  right  to  capital 
value,  the  return  thereon  and  participation  as  defined  in  this 
ordinance.  No  part  of  said  sum  and  no  part  of  the  value  of 
any  additions  or  extensions  acquired  by  the  use  thereof  shall  be 
added  to  or  become  a  part  of  capital  value,  or  be  considered  as 
a  payment  in  reduction  thereof. 

"  *5.  When  said  surplus  income  to  the  amount  of  said  sum 
of  $6,300,000  shall  have  been  used  as  specified  in  ^  4  of  this 
section,  then  and  thereafter  the  surplus  income  shall  be  divided 
and  paid, — ^two  thirds  to  the  city  and  one  third  to  the  company. 
The  two  thirds  belonging  to  the  city  shall  be  credited  to  it  upon 
the  books  of  the  company,  and,  until  the  city  ordains,  in  manner 
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hereafter  in  this  clause  of  this  section  specified,  that  the  whole 
or  any  part  thereof  be  used  for  other  purposes,  it  shall  be  used 
cither  (a)  to  reduce  and  pay  off  capital  value,  or  (b)  to  the  pay- 
ment so  far  as  it  may  be  needed  of  the  cost  and  expense  of  ad- 
ditions and  extensions,  made  with  written  approval  of  the  city's 
directors,  to  the  property,  the  remainder,  if  any,  to  be  used  in 
reduction  of  capital  value,  and  as  and  when  so  used  it  also  shall 
be  evidenced  by  certificates  as  aforesaid. 

"  *The  city  expressly  reserves,  and  shall  have  the  continuing:: 
rights,  at  any  time  after  said  sum  of  $6,300,000  shall  have  been 
paid,  first,  by  ordinance,  to  reduce  fares  and  thereby  diminish 
the  amount  of  its  shares  of  surplus  income,  but  shall  not  so  exer- 
cise such  right  as  to  materially  impair  or  reduce  the  amount  of 
the  company's  share  below  the  amount  the  company  would  have 
received  if  the  rate  of  fare  had  not  been  reduced ;    .    .    . ' 

"24.  Section  29  provides  that  the  city  may  acquire  the  prop- 
erty in  three  methods  therein  set  out,  and  §  30  of  said  franchise 
provides : 

"  'Any  and  every  mortgage  shall  conform  and  be  subject  to 
the  provisions  of  this  ordinance.    .    .    . 

"  TEvery  mortgage  executed  by  the  company  must  be  express- 
ly made  subject  to  the  terms  and  provisions  of  this  ordinance, 
and  must,  before  the  same  shall  be  valid,  be  approved  by  the  city 
counselor  in  writing  indorsed  thereon.     .     .    . 

"  ^Should  the  company  go  into  bankruptcy  or  into  the  hands 
of  a  receiver,  or  the  property  be  sold  by  foreclosure  or  other- 
wise, the  interest  of  the  city  therein  ^hall  not  be  affected  or  sold, 
but  any  and  every  receiver,  trustee,  purchaser,  and  successor  of 
or  to  the  interest  and  rights  of  the  company  shall  be  bound  by 
this  contract,  and  recognize  the  interests  of  the  city  as  herein 
defined,  and  take  the  property  subject  to  the  same,  and  carry 
out  all  the  obligations  imposed  upon  the  company  by  this  ordi- 
nance.' 

"And  defendant  further  states  that  all  mortgages  of  the 
Kansas  City  Railways  Company  have  incorporated  in  them  the 
provisions  herein  stated,  and  all  said  mortgages  and  deeds  of 
trust  are  subject  to  inferior  liens  to  the  franchise  contract  exist- 
ing between  the  city  and  the  company.     .     .     . 

"Kansas  City  further  states  that  any  attempt  upon  the  part 
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^'f  the  Public  Service  Commission  to  change,  modify,  or  abrogate 
tte  provisionB  of  said  franchise  contract  would  be  in  excess  of 
the  power  of  the  Public  Service  Commission  of  Missouri,  and 
^^oiild  be  violative  of  the  Constitution  of  the  United  States  and 
the  rights  of  Kansas  City,  and  that  particularly  such  interfer- 
ence with  such  contract  would  be  in  violation  of  §  10  of  article 
J  of  the  Constitution  of  the  United  States,  which  provides: 
^o  state  shall    •      .    .    pass  any  law  impairing  the  obligations 

of  contracts.    .    .    •' 
"-:Vnd  in  violation  of  the  5th  Amendment  to  the  Constitution 

of  tile  United  States,  which  provides :    *No  person    .    ,    .    shall 

'^  tleprived  of  life,  liberty,  or  property  without  due  process  of 

law-/ 

''And  in  violation  of  the  llth  Amendment  to  the  Constitution 
of  tile  United  States,  which  provides:  \  .  .  Nor  shall  any 
fitate  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
^^  equal  protection  of  the  laws.' 

''And  Kansas  City  further  states  that  said  franchise  contract 
provides  and  reserves  many  rights  and  privileges  to  Kansas  City, 
)l^i;>cso\xTi,  as  heretofore  set  out,  and  that  all  of  said  rights  and 
privileges  constitute  valuable  property  of  Kansas  City. 

"III. 

^1.    Defendant,  further  answering,  states  that  the  Kansas  City 

A^ailways  Company  is  the  legal  successor  of  the  Metropolitan 

Street  Railway  Company,  Kansas  City  Elevated  Railway  Com- 

P^^y?  and  other  companies,  and  that  as  such  successor  it  has 

^<i^\uired  all  the  rights,  privileges,  and  fraiwhises  which  said 

railway  companies  had  formerly  acquired  under  franchise  ordi- 

iiances  from  the  city  of  Kansas  Cily,  Kansas,  and  the  city  of 

Rosedale,  Kansas. 

"2,  That  the  Metropolitan  Street  Railway  Company,  by  ordi- 
nance of  Kansas  City,  Kansas,  No.  5413,  approved  December 
19,  1902,  did  ^iter  into  a  franchise  contract  with  said  Kansas 
City,  Kansas,  and  did  accept  said  franchise  contract,  and  that 
said  franchise  contract  did  constitute  and  does  now  constitute 
a  valid  binding  franchise  contract  between  the  city  of  Kansas 
City,  Kansas,  and  the  Kansas  City  Railways  Company;  that 
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in  said  franchise  contract  it  is  provided  by"  §  16  thereof  that 
^said  company  may  collect  fjrom  any  person  riding  in  or  upon 
any  of  its  cars  running  between  two  points  on  any  of  its  lines  in 
said  city  a  fare  of  5  cents.' 

"3.  And  by  §  17  of  said  franchise  it  is  provided :  'Universal 
transfers  shall  be  granted  by  the  company  over  all  parts  of  its 
system  and  that  of  the  Kansas  City  Elevated  Railway  Com- 
pany, as  now  existing  or  hereafter  extended  in  Kansas  City, 
Kansas,  and  also  over  the  said  systems  in  Argentine  and  Rose- 
dale,  Kansas,  and  intermediate  points,  and  in  Kansas  City,  Mis- 
souri, including  the  Swope  park  line.    .    .    J 

"4.  And  by  §  34  of  said  franchise  it  is  provided  that  certain 
designated  oflScials  of  the  city  'shall  receive  free  transportation 
and  passes,  which  shall  be  good  for  a  ride  within  the  corporate 
limits  of  Kansas  City,  Kansas,  or  Kansas  City,  Missouri,  upon 
any  of  the  lines  of  the  Kansas  City  Railways  Company/ 

''5.  And  by  §  13  of  said  franchise  ordinance,  provision  for 
forfeiture  is  made  if  the  company  fails  to  keep  and  perform  the 
obligations  of  said  franchise. 

"6.  Defendant  further  states  that  on  the  same  date  an  ordi- 
nance identical  in  terms  was  granted  by  the  city  of  Kansas  City, 
Kansas,  and  accepted  by  the  company,  to  the  Kansas  City 
EleVfted  Railway  Company;  and  that  similar  franchise  provi- 
sions prevail  by  contract  with  the  city  of  Rosedale,  Kansas,  in 
relation  to  the  payment  of  fares  and  the  granting  of  transfers. 

"7.  Defendant  further  states  that  the  Kansas  City  Railways. 
Company  owns  and  operates  all  of  the  lines  of  street  railway  in 
Kansas  City,  Missouri,  in  Kansas  City,  Kansas,  and  within  the 
city  of  Rosedale,  Kansas,  and  extending  out  beyond  the  limits 
of  Kansas  City,  Kansas,  and  Rosedale,  Kansas,  in  the  state  of 
Kansas. 

"8.  Defendant  further  states  that  the  Kansas  City  Railways 
Company  maintains  and  operates  ten  lines  of  railway  having 
direct  through  service  between  Kansas  City,  Missouri,  and  points 
in  Kansas  City,  Kansas,  and  Rosedale,  Kansas ;  that  it  operates 
many  hundreds  of  cars  over  said  lines  daily,  and  carries  many 
thousands  of  passengers  over  said  lines  daily;  and  that  approxi- 
mately 23  per  cent  of  the  total  number  of  passengers  riding 

upon  the  cars  of  the  Street  Railway  Company  are  engaged  in 
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travel  between  the  state  of  Kansas  and  the  state  of  Missouri; 
that  it  does  now,  and  has  for  a  long  period  of  years  previous  to 
this  date,  maintained  and  operated  all  of  its  lines  in  Kansas 
City,  Missouri,  and  all  of  its  lines  in  Kansas  City,  Kansas,  and 
Rosedale,  Kansas,  as  one  complete  and  inseparable  system ;  that 
its  tracks,  power  houses,  and  physical  properties  are  so  located 
and  arranged  that  it  is  impracticable  for  it  to  conduct  its  busi- 
ness in  any  other  manner  than  by  running  these  through  con- 
necting lines  between  Kansas.  City,  Kansas,  and  Kansas  City, 
Missouri ;  and  that  any  attempt  to  confine  the  operations  of  its 
cars  to  one  state  would  be  impracticable  and  a  burden  upon  the 
property  and  upon  the  public.  And  it  would  be  impracticable 
and  a  burden  on  interstate  commerce  to  attempt  in  any  manner 
to  separate  the  interstate  traffic  from  the  intrastate  traffic. 

"9.  That  in  addition  to  the  ten  direct  lines  which  it  main- 
tains and  operates  between  Kansas  City,  Missouri,  and  Kansas 
City,  Kansas,  it  grants  universal  transfers  to  all  persons  paying 
fares  in  Kansas  City,  Missouri,  and  in  Kansas  City,  Kansas,  or 
in  Rosedale,  Kansas,  so  that  they  may  transfer  from  the  lines 
within  one  state  and  ride  for  the  same  fare  over  the  connecting 
lines  which  connect  the  two  states,  and  for  a  single  fare  of  5 
cents  paid  in  either  state  one  can  proceed  into  the  adjoining 
state. 

"10.  Defendant  further  states  that  by  the  franchise  contracts 
existing  with  Kansas  City,  ^Missouri,  and  Kansas  City,  Kansas, 
it  carries  the  interurban  cars  belonging  to  interurban  companies, 
and  originating  at  La^vrence,  Kansas,  and  other  cars  originating 
at  Leavenworth,  Kansas,  and  other  cars  originating  at  Zarab, 
Kansas,  and  other  cars  originating  at  Olathe,  in  the  state  of 
Kansas,  through  the  state  of  Kansas  and  into  the  state  of  Mis- 
souri,  and  through  the  city  of  Kansas  City,  Kansas,  and  into  the 
city  of  Kansas  City,  Missouri,  and  carries  said  cars  to  the  heart 
of  the  business  district  in  Kansas  City,  Missouri,  many  miles 
from  the  Kansas-Missouri  state  line. 

"11.  And  defendant  further  states  that  the  passengers  on 
said  Hnes  from  the  originating  points  thereof  remain  upon  said 
cars  until  they  reach  their  point  of  destination  in  Missouri,  and 
pay  to  the  Kansas  City  Railways  Company  a  fare  of  5  cents  for 
that  portion  of  the  ride  from  the  connecting  point  with  the 
P.U.R.1918E. 
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Kansas  City  Railways  Company  until  they  reach  their  destina- 
tion, and  for  said  5  cents  are  entitled  to  receive  a  transfer  whidi 
is  valid  to  carry  them  to  any  point  within  the  state  of  Missouri 
or  the  state  of  Kansas  on  the  lines  of  the  Kansas  City  Railways 
Company,  provided  no  loop  or  complete  circle  is  made.  And  that 
likewise  the  Kansas  City  Railways  Company  carries  freight 
and  express  originating  at  points  in  Kansas  to  points  of  destina- 
tit'R  in  Missouri,  in  the  manner  provided  in  §  16  of  the  Kansas 
City  Railways  Company  franchise  with  Kansas  City,  Missouri, 
as  hereinbefore  set  forth. 

'^12.  Defendant  further  states  that  this  method  of  conducting 
its  business  constitutes  interstate  commerce,  and  that  any  at- 
tempt on  the  part  of  the  Public  Service  Commission  of  Missouri 
or  the  Public  Utilities  Commission  of  Kansas  to  fix  or  regulate 
the  fare  to  be  chained  by  said  company,  and  to  regulate  the  char- 
acter, quantity,  and  quality  of  the  service,  would  be  an  attempt 
to  regulate  interstate  commerce,  and  a  burden  upon  interstate 
ctnumerce,  in  violation  of  §  8  of  article  1  of  the  Constitution 
of  the  United  States  which  provides : 

"  'That  Congress  shall  have  power  ...  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states,  and 
with  the  Indian  tribes ; 

"  *To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  forgoing  powers.     .     .     . ' 

•^Wherefore,  .  .  .  Kansas  City  prays  that  the  petition  of 
the  Kansas  City  Railways  Company  for  an  increased  fare  be 
disimissed/' 

The  evidence  was  heard  by  the  entire  Commission  on  April  29 
and  30,  and  on  May  9  and  10,  1918,  at  Kansas  City,  and  on 
^May  27,  1918,  at  Jefferson  City.  The  case  has  also  been  briefed 
and  argued  by  counsel  for  Kansas  City  and  for  the  company, 
and  now  comes  on  for  decision  upon  the  record  before  us. 

2.  Jurisdiction  of  Commission, 

[1]  Kansas  City  contends  that  under  the  powers  granted  by 
§  20  of  article  12,  and  §  16  of  article  9  of  the  state  Constitu- 
tion, and  by  §§  3316  and  9753  Mo.  Rev.  Stat  1909,  and  by  the 
charter  of  the  city  adopted  in  1908,  the  city  was  authorized  to 

and  did  cuter  into  a  franchise  agreement  with  the  railways  com- 
P.U.RJ918E. 
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pany  ^diereby  the  company  is  required  as  the  price  or  condition 
of  the  city's  consent  to  the  use  of  its  streets  to  carry  passengers 
at  fixed  rates  with  free  transfers  for  the  franchise  period  of 
thirty  years  from  July  7,  1914;  that  such  franchise  became  a 
binding  contract  for  thirty  years ;  and  that  the  state  could  not 
thereafter  during  such  term  change  the  provisions  of  the  fran- 
chise with  reference  to  fares,  without  impairing  the  obligation 
of  C(mtract  in  violation  of  the  Federal  and  state  Constitutions. 
Or,  stated  differently,  the  city  contends  that  the  state  by  such 
constitutional,  statutory,  and  charter  provisions  surrendered  its 
power,  and  authorized  the  city  and  company  to  irrevocably  tix 
such  rates  by  the  franchise  agreement,  so  that  the  power  of  the 
state  cannot  be  resumed  and  exercised  without  the  consent  of 
the  city  during  the  thirty-year  period  of  the  franchise. 

(1)  Section  20,  Article  12,  of  the  Constiiutioii. 

We  have  recently  held  in  two  reports,  Re  United  R.  Co.  of 
St.  Louis,  5  Mo.  P.  S.  C.  726,  P.U.K.1918B,  815,  and  6  Mo. 
P.  S.  C.  — ,  P.U.R.1918D,  392,  involving  the  power  of  the 
Commission  to  raise  the  franchise  rates  of  the  street  railway 
in  St  Louis,  that  the  fixing  of  such  rates  is  a  legislative  func- 
tion of  the  state  to  be  exercised  under  the  police  power  of  the 
state;  that  it  has  been  uniformly  held  that  the  surrender  of  the 
sovereign  power  of  the  state  to  regulate  rates  must  be  evidenceil 
by  dear  and  unmistakable  language,  and  that  when  §  20,  article 
12,  is  read  in  connection  with  §  1  of  article  4,  §  15  of  article  2, 
§  5  of  article  12,  §  14  of  article  12,  and  §  23  of  article  9,  of  the 
Constitution,  it  is  clear  that  there  was  no  intention  to  surren- 
der the  state's  power  to  regulate  rates,  as  such  power  is  clearly 
declared  and  reserved  in  the  state  by  such  other  provisions  of  the 
Constitution.  Said  §  20  of  article  12  is  copied  in  the  city's 
answer,  supra. 

Said  §  1  of  article  4  is  as  follows :  "The  legislative  power, 
snbject  to  the  limitations  herein  contained,  shall  be  vested  in 
a  Senate  and  House  of  Representatives,  to  be  styled,  *the  Gen- 
eral Assembly  of  the  State  of  Missouri.'  " 

Said  §  16  of  article  2  is  as  follows:  "That  no  .  .  .  law 
.  .  .  making  any  irrevocable  grant  of  special  privileges  or  ini- 
mnnities  can  be  passed  by  the  general  assembly." 

P.U.R.1918E. 
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Said  §  5  of  article  12  is  as  follows:  "The  exercise  of  tlie 
police  power  of  this  state  shall  never  be  abridged,  or  so  con- 
strued as  to  permit  corporations  to  conduct  their  business  in 
such  manner  as  to  infringe  the  equal  rights  of  individuals,  or 
the  general  well-being  of  the  state." 

Said  §  14  of  article  12  is  as  follows:  "Railways  heretofore 
constructed,  or  that  may  hereafter  be  constructed  in  this  state, 
are  hereby  declared  public  highways,  and  railroad  companies 
common  carriers.  The  general  assembly  shall  pass  laws  to  cor- 
rect abuses  and  prevent  discrimination  and  extortion  in  the 
rates  of  freight  and  passenger  tariffs  on  the  different  railroads  in 
this  state,  and  shall  from  time  to  time  pass  laws  establishing 
reasonable  maximum  rates  of  eharges  for  the  transportation  of 
passengers  and  freight  on  such  railroads,  and  enforce  all  such 
laws  by  adequate  penalties." 

Said  §  23  of  article  9  relates  alone  to  the  charter  of  the  city 
of  St  Louis.  Section  16  of  article  9  of  the  Constitution,  how- 
ever, under  which  the  charter  of  Kansas  City  was  adopted  in 
1908,  contains  the  same  provision  that  such  charter  shall  always 
be  in  harmony  with  and  subject  to  the  Constitution  and  laws 
of  the  state,  as  follows:  "Any  city  having  a  population  of 
more  than  100,000  inhabitants  may  frame  a  charter  for  its  own 
government,  consistent  with  and  subject  to  the  Constitution  and 
laws  of  this  state,  .  .  .  but  such  charter  shall  always  be  in 
harmony  with  and  subject  to  the  Constitution  and  laws  of  the 
state." 

We  held  in  the  St.  Louis  Case  that  to  construe  §  20,  article 

12,  of  the  Constitution,  as  authorizing  the  city  by  its  ordinance 

to  irrevocably  fi^s  the  rates  for  the  franchise  period,  would  be  to 

construe  said  section  as  in  conflict  with  the  other  provisions  of 

the  Constitution  above  mentioned,  which  reserve  the  legislative 

and  police  power  to  fix  rates  to  the  state,  and  provide  that  the 

charter  (and  necessarily  the  ordinances)   of  the  city  shall  al- 

M'ays  be  in  harmony  with  and  subject  to  the  Constitution  and 

laws  of  the  state,  and  that  the  only  harmonious  construction 

that  can  be  made  of  such  provisions  is  to  hold  that  §  20  of  article 

12,  when  construed  with  such  other  provisions,  either  does  not 

delegate  the  power  of  the  state  to  the  city  to  fix  rates,  or,  if  it 

does,  that  the  city  is  empowered  to  fix  or  agree  upon  such  rates 
P.U.R.1918E. 
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^%  until  such  time  as  the  state  in  the  exercise  of  its  superior 
^'^^er  may  elect  to  change  them. 

<s  ^^ht  our  construction  of  §  20,  article  12,  was  correct  in  the 

Z' Wiis  Case,  supra,  and  the  Knight  Case,  infra,  not  only  ap^ 

k   ^  from  the  many  decisions  cited  in  our  reports  therein,  but 

.,      ^ince  been  demonstrated  by.  two  decisions  of  the  supreme 

"^^  of  this  state.    State  ex  rel.  Sedalia  v.  Public  Service  Com- 

^IllSaiou  and  Fulton  v.  Public  Service  Commission,  as  yet  un- 

^ported.    While  §  20  of  article  12  was  not  directly  involved  in 

^hese  cases,  yet  we  think  that  the  reasoning  of  the  court  therein 

^boMTs   the  correctness  of  our  decision  in  the  St.  Louis  Case. 

Jn   the  Sedalia  Case,  the  city  contended  that  it  was  authorized 

h'  §    0239,  Mo.  Rev.  Stat.  1909,  to  fix  water  rates  by  franchise 

^^"ooixaent  with  the  company,  and  that  the  Commission  was  with- 

^^it    j>ower  to  raise  the  franchise  rate,  but  the  court  held  that 

iiadoi*    §  5^  article  12,  of  the  Constitution,  supra,  the  legislature 

^^*<i    not  authorize  the  city  to  barter  away  the  police  power  of 

tbe  st:3.te  to  regulate  rates.     Section  5  of  article  12  provides  that 

the     o:xercise  of  the  police  power  of  this  state  shall  never  be 

Ji>i'iclg^j  "  not  only  as  to  water  rates,  but  as  to  street  car  rates  as 

^^*1  ;    ^nd  the  decision  of  the  court  that  this  section  of  the  Consti- 

tMion    prohibited  the  legislature  from  authorizing  the  city  to 

e^cl\i^^  the  power  of  the  state  applies  to  the  franchise  rates  of 

^^^^t   railways  as  well  as  water  companies.    Hence,  our  holding 

^^  the  St.  Louis  and  Knight  Cases,  that  §  20  of  article  12  could 

^^t  \>e  construed  as  authorizing  the  cities  to  barter  away  the  police 

po^er  of  the  state  to  fix  rates,  without  construing  it  as  in  direct 

^OTvflict  with  §  5  of  article  12,  has  been  confirmed  by  the  supreme 

^o\iTt  of  the  state,  and  leaves  no  doubt  of  the  correctness  of  our 

decision.     The  court,  speaking  through  Graves,  Chief  Justice, 

said: 

*'This  court  has  held,  and  we  think  rightfully  so,  that  the  fixing 
of  reasonable  rates  for  services  to  be  rendered  to.  the  general  pub- 
lic (which  general  public  includes  municipal  corporations  as  well 
as  the  citizens  thereof)  is  an  exercise  of  the  sovereign  police  pow- 
er of  the  state.  Section  5,  art.  12,  of  the  Missouri  Constitution, 
reads:  'The  exercise  of  the  police  power  of  the  state  shall  never 
be  abridged,  or  so  construed  as  to  permit  corporations  to  conduct 

P.U.R.1918E. 
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tlicir  hiirtiiic.-^.s  in  such  manner  as  to  infrin^^e  the  equal  rights  of 
individuals,  or  the  general  well-being  of  the  state.' 

"Note  the  language,  ^The  exercise  of  the  police  power  of  the 
>  fate  shall  never  Ix;  abridged.'  Under  such  a  constitutional  re- 
ntrietion  the  legislature  would  be  powerless  to  enact  a  valid  law  by 
the  terms  of  which  the  rights  of  the  state  in  the  exercise  of  its 
Hovereign  police  power  in  the  fixing  of  reasonable  rates  for  public 
xfTvices  could  be  limited  or  abridged.  This  court  so  held  in 
Transbarger  v.  Chicago  &  A.  R.  Co.  250  Mo.  (L  c.)  55,  156  S- 
W.  «94.     .     .     . 

"Rome  of  us  thought  the  pronouncement  a  litte  broad  and  dis- 
sented, but  the  case  was  taken  to  the  United  States  Supreme 
(\mrt  and  there  affirmed.  Chicago  &  A.  R.  Co.  v.  Transbarger, 
L>:58  U.  S.  67,  59  L.  ed.  1204,  35  Sup.  Ct.  Rep.  678.     .     .     . 

"It  is,  however,  clear  that  under  our  §  5  of  article  12  of  the 
( Vmstitution  of  1875  (a  section  not  theretofore  found  in  our  Con- 
.^titution)  the  legislature  itself  cannot  abridge  the  police  power 
of  the  state.  Nor  can  it  authorize  a  municipal  corporation  to 
make  a  contract  abridging  or  limiting  such  police  power.    .     .    . 

"Under  it  the  sovereign  police  power  of  the  state  is  preserved 
intact  irrespective  of  contracts  with  reference  to  rates  for  public 
service.  Under  it  no  contract  as  to  rates  will  stand  as  against  the 
order  of  the  Public  Service  Commission  for  reasonable  rates, 
whether  such  reasonable  rates  be  lower  or  higher  than  the  con- 
tract rate.  Under  the  Constitution  and  the  Public  Service  Com- 
mission Act  the  Public  Service  Commission  (supen'ised  bv  the 
courts  as  to  the  reasonableness  of  rates)  is  exercising  tlie  police 
power  of  the  state  by  its  delegated  authority  from  the  legislature. 
Its  rates  therefore  constitutionally  and  legally  supersede  any  and 
all  contract  rates." 

The  identical  question  of  the  construction  of  §  20,  article  9,  of 
the  Constitution,  has  alv^o  recently  been  decided  by  this  Commis- 
sion in  a  Kansas  City  case, — Knight  v.  Harvey  ( Metropoli tiin 
Street  R,  Co.)  5  Mo.  P.  S.  C.  446,  P.U.R.191SB,  413.  The 
(Commission  was  called  upon  in  that  case  to  fix  the  rates  of  fare 
<  f  the  Kansas  City  Railways  Company  to  the  suburban  towns  of 
Indei)ondence,  Dodson,  Fairinount,  and  Maywtx)d.  The  railways 
i*ompany  in  that  case  contended  that  inasmuch  as  the  city  aiul 
i*ompany  had  entered  into  a  franchise  agreement  pursuant  to  § 
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20,  article  12,  of  the  Constitution,  whereby  the  company  was  en- 
titled to  receive  a  5-eent  fare  and  a  6  per  cent  return  upon  its  in- 
vestment within  the  city,  that  the  state,  acting  through  this  Com- 
mission, could  not  regulate  the  rate  of  fare  or  return  of  the  com- 
pany within  the  city,  and  could  not  therefore  consider  the  length 
(if  haul  or  revenues  of  the  company  within  the  city  as  a  basis  for 
detennining  the  rate  to  be  received  by  the  company  on  its  subur- 
l)an  traflfic  In  other  words,  the  railways  company  made  the  same 
claim  in  that  case  that  Kansas  City  is  now  making  in  this  case, 
that  an  irrevocable  franchise  agreement  had  been  entered  into  be- 
tween the  city  and  company  under  the  provisions  of  the  Constitu- 
tion whereby  the  state  was  excluded  from  exei-cising  its  sovereign 
power  to  regulate  the  rates  of  the  company  within  the  city  during 
the  term  of  the  franchise ;  but  after  a  careful  consideration  of  the 
decisions,  this  ConMuission  held:  "Said  §  20  of  article  12  should 
k  read  in  connection  with  §  1  of  article  5,  §  5  of  article  7,  and  § 
U  of  article  7,  of  the  Constitution ;  and  when  so  read  and  con- 
sidered, we  think  it  is  clear  that  there  was  no  intention  by  the 
provisions  of  §  20  to  surrender  to  the  cities  the  power  of  the  state 
to  fix  and  r^ulate  street  railway  fares  therein.  The  establish 
ment  of  such  rates  is  a  legislative  function  of  the  state,  which  is 
exercised  under  the  police  power  of  the  state,  and  the  power  is 
clearly  asserted  in  the  sections  cited.''  And  as  a  result  of  such  de- 
cision, we  reduced  the  company's  fare  to  the  Maywood  and  Fair- 
mount  districts  to  5  cents. 

We  also  quote  the  following  from  a  recent  article  in  the  Cen- 
tral Law  Journal  of  St.  Louis,  vol.  86,  p.  367,  approving  our  con- 
struction of  §  20,  article  12,  in  the  St.  Louis  Case.  The  editor, 
who  is  also  the  author  of  the  able  work  "Collier  on  Public  Serv- 
ice Companies,"  in  concluding  that  §  20  is  not  a  grant  of  power  to 
the  city  to  fix  rates,  but  merely  of  the  right  to  determine  whether 
a  street  railway  may  occupy  the  streets,  said :  "Does  such  a  con- 
stitutional provision  imply  a  l^islative  grant  to  a  city,  town,  vil- 
^««ge,  or  other  local  authority  to  exact  of  a  street  railway  con- 
tractual arrangements  in  regard  to  what  it  shall  charge  for  its 
service  to  the  public  ?  On  the  other  hand,  such  provision  might 
be  construed  to  mean  that,  regarding  a  street  railway  as  an  ob- 
struction to  travel  on  streets  or  highways  and  local  authorities 
being  bound  to  keep  them  free  from  obstruction,  the  question 
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whether  under  existing  conditions  obstruction  should  or  not  be 
permitted  is  left  to  the  judgment  of  the  local  authorities.  If 
this  satisfies  the  purpose  of  the  provision,  then  there  is  no  grant 
to  the  local  authorities  of  contractual  rights,  and  according  to  the 
United  States  Supreme  Court  there  must  be  a  clearly  authorized 
grant  of  contractual  power  or  the  grant  fails  in  this  regard. 

"The  all-wide  vesting  of  the  right  of  consent — ^not  in  a  particu- 
lar city  or  village,  but  generally,  in  local  authorities — seems  far 
from  conferring  contractual  power.  It  rather  seems  the  confer- 
ring on  local  tribunals  the  right  of  veto  against  the  obstruction  of 
hififliways  over  which  they  have  superintendence.     .     .     . 

"It  may  be  said  in  conclusion  that  the  purpose  in  chartering 
public  service  companies  is  to  serve  the  public,  and  it  ought  to 
require  specific  grant  of  authority  for  a  subordinate  department 
(city)  in  a  state  to  interfere  with  them  or  even  with  the  general 
public's  right  to  demand  service  from  an  incorporated  public 
utility  upon  reasonable  request  and  for  reasonable  compensation. 
These  subordinate  departments  (cities)  themselves  only  operate 
under  plainly  conferred  powers." 

In  the  case  of  Qninby  v.  Public  Service  Commission,  223  N.  Y. 
244,  L.R.A.— ,  — -,  P.IJ.R.1918D,  30,  119  K  E.  433,  the  New 
York  court  of  appeals  did  not  hold  that  the  city  had  the  power 
under  §  18,  article  3,  of  the  Constitution  of  New  York,  to  irrev- 
ocably fix  the  rate  of  fare  as  a  condition  of  its  consent  to  the  use 
of  the  streets.  After  setting  out*  the  contention  of  counsel  for 
the  city  of  Rochester,  that  the  city  had  the  power  under  the  Con- 
stitution to  irrevocably  fix  the  rates  and  exclude  the  power  of 
the  state,  the  court  expressly  declined  to  pass  upon  such  question 
in  the  following  language:  "It  is,  however,  unnecessary  and 
therefore  improper  to  decide  at  this  time  what  the  limits  of  legis- 
lative power  are  in  this  connection." 

It  conclusively  appears  from  the  above  and  the  many  deci- 
sions cited  in  our  reports  in  the  St  Louis  and  Knight  Cases,  that 
§  20  of  article  12  either  does  not  authorize  the  city  to  fix  rates,  or, 
if  it  does,  then  until  such  time  only  as  the  state  may  elect  to 
change  the  rates,  and  our  reports  in  such  cases  should  be  read 

herewith. 
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(2)  Section  3316,  Mo.  Rev.  Stai.  1909. 

Paragraph  3  of  §  3316  is  as  follows:  "Every  corporation 
formed  under  the  provisions  of  this  article  [street  railways] 
shall  have  power :    .    .    . 

"Third :  to  receive  and  collect  such  fares  for  the  transportation 
of  persons,  express  and  mails  as  may  be  provided  in  the  said  con- 
sent of  said  public  authorities  of  such  city,  town,  or  county,  given 
as  aforesaid." 

There  are  several  reasons  why  the  inviolability  of  the  franchise 
agreement  cannot  be  sustained  by  this  statute.  Under  the  con- 
struction of  §  5,  article  12,  of  the  Constitution  by  the  supreme 
court  in  the  Sedalia  Case,  supra,  it  was  not  within  the  power 
of  the  legislature  to  authorize  the  city  to  abridge  the  police 
power  of  the  state,  and  hence  the  city  was  not  empowered  by  § 
3316  to  fix  an  unrepealable  rate.  Any  rate  fixed  or  agreed  upon 
by  die  city  under  the  statute  was  subject  to  modification  by  the 
state. 

However,  even  though  the  city  may  have  been  authorized  form- 
erly by  §  3316  to  make  an  irrevocable  contract  as  to  rates,  it 
clearly  could  not  do  so  on  July  7,  1914,  as  such  a  statute  would 
be  in  direct  conflict  with  the  Public  Service  Commission  Law  of 
1913  and  repealed  by  the  later  act.  As  hereinafter  stated  §  47 
and  other  provisions  of  the  latter  act  authorize  the  Commission 
to  regulate  the  franchise  rates  of  street  railways  and  other  util- 
ities throughout  the  state,  so  that  any  prior  statute  empowering 
the  city  to  fix  an  unalterable  schedule  of  rates  would  necessarily 
be  in  conflict  with  and  repealed  by  the  latter  act.  State  ex  rel. 
Missouri  Southern  R.  Co.  v.  Public  Service  Commission,  259  Mo. 
"04, 168  S.  W.  1156 ;  State  ex  rel.  Rhodes  v.  Public  Service  Com- 
mission, 270  Mo.  547,  P.U.R.1917E,  315,  194  S.  W.  287;  State 
ex  rel  United  R.  Co.  v.  Public  Service  Commission,  270  Mo. 
n.  c)  444,  P.U.R.1917D,  752,  192  S.  W.  958,  198  S.  W.  872; 
i'awhuska  v.  Pawhuska  Oil  &  Gas  Co.  —  Okla.  — ,  P.U.R.1917F, 
(1.  c.)  232,  166  Pac.  1058 ;  Manitowoc  v.  Manitowoc  k  X.  Trac- 
tion Co.  145  Wis.  13,  140  Am.  St.  Rep.  1056,  129  X.  W.  925. 
Ill  the  Pawhuska  Case,  supra,  the  supreme  court  of  Oklahoma,  in 
iiolding  that  the  act  conferring  jurisdiction  on  the  state  Commis- 
sion repealed  a  prior  act  purporting  to  confer  jurisdiction  on  the 
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cities  of  the  first  class,  said :  "ConeeVledly  repeals  by  implication 
are  not  favored,  but  it  is  also  well  settled  that  the  legislature  may, 
within  constitutional  limitations,  express  its  will  in  any  form  it 
sees  fit,  and  a  repeal  is  eflfected  where  the  intent  to  repeal  is  clear- 
ly evidenced ;  and  where  two  statutes  cover  the  same  subject,  the 
statute  last  adopted  is  repugnant  to  and  irreconcilable  with  the 
provisions  covering  the  same  subject  in  the  first  statute,  the  latest 
expression  of  the  legislature  will  govern.  Where  the  conflict  is 
irreconcilable  on  the  subject  covered  by  both  statutes,  the  old 
law  is  repealed  by  implication  to  the  extent  of  the  repugnancy  but 
no  further.  The  two  statutes  under  consideration  cannot  stand, 
for  the  reason  that  the  power  to  regulate  the  rates  to  be  charged 
for  gas  by  the  Pawhuska  Oil  &  Gas  Company  cannot  exist  and  be 
exercised  by  the  city  of  Pawhuska  and  the  Corporation  Commis- 
sion at  the  same  time ;  and  it  was  clearly  the  intention  of  the  legis- 
lature that  the  Corporation  Commission  should  have  'supervi- 
sion  over  all  public  utilities,  with  power  to  fix  and  establish  rates.* 
The  act  conferring  such  jurisdiction  on  the  Corporation  Commis- 
sion is  repugnant  to  that  portion  of  §  593,  Rev.  Laws  of  Okla- 
homa 1910,  purporting  to  confer  such  authority  on  cities  of  the 
first  class,  and  said  §  593  is  repealed  to  that  extent.  It  is  proper, 
in  determining  the  intention  of  the  legislature  to  effect  repeals,  to 
take  into  consideration  the  established  policy  of  the  legislature 
as  disclosed  by  a  general  course  of  legislation.'' 

Furthermore,  even  if  §  3316  authorized  the  city  to  fix  rates,  it 
is  not  a  bar  to  the  jurisdiction  of  the  Commission  for  still  another 
reason.  In  fixing  or  agreeing  upon  rates  under  the  statute,  the 
city  would  act  merely  as  an  agent  or  subdivision  of  the  state,  so 
that  the  state  as  the  principal  could  thereafter  at  any  time  modify 
the  act  or  agreement  of  its  agent,  the  city,  with  or  without  the 
consent  of  the  city.  The  city  would  fix  or  agree  upon  the  rates 
under  the  authority  granted  by  its  principal,  the  state;  and  the 
agent,  of  course,  cannot  be  heard  to  object  if  its  principal  con- 
eludes  to  change  the  rate.  Worcester  v.  Worcester  Consol,  Street 
R.  Co.  196  U.  S.  539,  49  L.  ed.  591,  25  Sup.  Ct  Rep.  327 ;  Board 
of  Survey  v.  Bay  State  Street  R.  Co.  224  Mass.  463,  113  N.  E. 
273 ;  New  Orleans  v.  New  Orleans  Waterworks  Co.  142  U.  S.  79, 
?.5  L.  ed.  943,  12  Sup.  Ct.  Rep.  142;  North  Wildwood  v.  Public 

Utilities  Comrs.  88  N.  J.  L.  81,  P.U.R.1916B,  77,  95  Atl.  749; 
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Puget  Sound  Traction  Light  &  P.  Co.  v.  Reynolds,  244  TJ.  S.  674, 
W  L.  ed.  1325,  P.U.R.1917F,  57,  37  Sup.  Ct.  Rep.  706 ;  Re  Bay 
State  Rate  Case  (1916)  4  Ann.  Rep.  Mass.  P.  S.  C.  61,  P.XJ.R. 
^I'16F,  221.    In  the  Worcester  Case,  supi^a,  the  Supreme  Court  of 
^iie  United  States  held  : 
*'lt  may  be  assumed,  for  the  purpose  of  argument,  that  the  city 
of  l\'orcester  had  power,  under  the  legislation  of  the  state,  to  grant 
the  right  to  extend  the  location  of  the  railroad  company's  tracks 
^'pon  the  i-estrictions  or  conditions  already  mentioned.     It  may 
bIso  be  assumed,  but  only  for  the  purpose  of  the  argument,  that 
tlie  restrictions  or  conditions  contained  in  the  orders  or  decrees  of 
the  board  of  aldermen,  upon  their  acceptance  by  the  company,  be- 
came contracts  between  the  city  and  the  company. 

'The  question  then  arising  is  whether  the  legislature,  in  the 
exercise  of  its  general  l^islative  power,  could  abrogate  the  provi- 
woas  of  the  contract  between  the  city  and  the  railroad  company, 
•itli  the  assent  of  the  latter,  and  provide  another  and  a  different 
^^^tliOii  for  the  paving  and  repairing  of  the  streets  through  which 
^«e  tracks  of  the  railroad  company  were  laid  under  the  permit  of 
tlieir  extended  location.  We  have  no  doubt  that  the  legislature 
of  tlie  conunonwealth  had  that  power.  A  municipal  corporation 
IS  siiuply  a  political  subdivision  of  the  state,  and  exists  by  virtue 
ot  the  exercise  of  the  power  of  the  state  through  its  legislative  de- 
partment.   .    .    . 

*'If  these  restrictions  or  conditions  are  to  be  regarded  as  a  con- 

t'-act,  \ye  think  the  legislature  would  have  the  same  right  to  ter- 

i^iuate  it,  with  the  consent  of  the  railroad  company,  that  the  city 

Itself  would  have.     .     .     .     The  legislature  had  the  right  to 

wiodify  or  abrogate  the  conditions  on  which  the  locations  in  the 

streets  and  public  ways  had  been  granted,  after  such  conditions 

^ad  been  originally  imiK)sed  by  it." 

The  decision  in  Board  of  Sui-vey  v.  Bay  State  Street  R.  Co. 
224  Mass.  463,  113  X.  E.  273,  passes  upon  the  power  of  the  legis- 
lature later  to  alter,  directly  or  through  delegation  of  power  to  a 
Commission,  fai-e  provisions  which  had  been  inserted  in  a  fran- 
chise contract  pursuant  to  legislative  authorization.  The  Massa- 
chusetts court  held  that  the  sovereign  power  which  granted  to 
one  of  its  agents  authority  to  make  a  contract  with  a  street  rail- 
road corporation  might,  through  another  agent,  waive  or  modify 
P.L'.R.IOISE. 
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a  term  of  that  contract,  despite  the  objection  of  the  agent  through 
whom  the  contract  was  originally  perfected. 

(S)  Section  9753,  Mo.  Rev.  Stat.  1909. 

Said  §  9753  is  as  follows:  "It  shall  be  lawful  for  any  such 
city  in  such  charter,  or  by  amendment  thereof,  to  provide  for 
regulating  and  controlling  the  exercise  by  any  person  or  corpora- 
tion of  any  public  franchise  or  privilege  in  any  of  the  streets  or 
public  places  of  such  city,  whether  such  franchises  or  privileges 
have  been  granted  by  said  city  or  by  or  under  the  state  of  Mis- 
souri or  any  other  authority." 

All  of  the  grounds  above  stated  for  holding  that  the  inviolabil- 
ity of  the  franchise  cannot  be  sustained  by  §  3316  apply  witli 
equal  force  to  §  9753 ;  and  in  addition  thereto  it  has  been  held 
by  the  supreme  court  of  this  state  in  State  ex  rel.  Gamer  v.  Mis- 
souri &  K.  Teleph.  Co.  189  Mo.  (1.  c.)  101,  88  S.  W.  41,  that 
Kansas  City  was  not  authorized  by  this  section  of  the  statute  to 
fix  and  regulate  rates. 

(Ji.)   Charter  Provisions. 

By  the  charter  of  Kansas  City,  adopted  in  1908,  it  is  provided : 
"And  the  city  shall  have  power,  by  ordinance,  to  fix  and  regulate 
.  .  .  the  fare  to  be  charged  for  passengers  on  any  such  rail- 
road." 

In  holding  that  Kansas  City  was  not  authorized  by  §  16,  arti- 
cle 9,  of  the  Constitution  to  insert  in  its  charter  of  1889  a  clause 
similar  to  the  above,  empowering  it  to  regulate  rates,  the  supreme 
court  of  this  state  in  State  ex  rel.  Garaer  v.  Missouri  &  K. 
Teleph.  Co.  189  Mo.  83,  88  S.  W.  41,  supra,  said: 

"Section  16,  article  9,  of  our  Constitution  adopted  in  1875 
ordains:  *Any  city  having  a  population  of  more  than  100,000 
inhabitants  may  form  a  charter  for  its  own  government  consist- 
ent with  and  subject  to  the  Constitution  and  laws  of  this  state.' 
•    •    • 

"The  regulation  of  prices  to  be  charged  by  a  corporation  in- 
trusted with  a  franchise  of  a  public  utility  character  is  within 
the  sovereign  power  of  the  state  that  grants  the  franchise  or  that 
suffers  it  to  be  exercised  within  its  borders  .  .  .  but  it  is  not 
a  power  appertaining  to  the  government  of  the  city,  and  does  not 
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follow  as  an  incident  to  a  grant  of  power  to  frame  a  charter  for 
a  city  government.  The  authority  of  Kansas  City  to  insert  in 
its  charter  the  power  to  regulate  the  price  to  be  charged  for  tele- 
phone service  within  the  city  is  not  conferred  by  the  constitu- 
:ional  provision  above  quoted.'' 

And  in  holding  that  certain  provisions  of  the  charter  of  the 
city  of  St.  Lonis,  authorizing  the  city  to  regulate  rates  in  conflict 
with  the  Public  Service  Commission  Law,  were  void,  the  supreme 
court  of  this  state  in  the  recent  case  of  State  ex  rel.  United  R.  Co. 
V.  Public  Service  Commission,  270  Mo.  429,  P.U.R.1917D.  752. 
192  S.  W.  958,  198  S.  W.  872,  also  said :    "While  not  material  to 
the  validity  of  these  sections,  it  is  a  matter  of  historical  interest 
that  they  were  adopted  as  a  part  of  a  new  charter  of  the  city  of 
St.  Louis,  which  became  operative  about  two  years  after  the  enact- 
ment of  the  Public  Service  Act.    The  purpose  of  the  latter  was  to 
provide  a  uniform  system  throughout  the  state  for  the  regulation 
and  control  of  public  utilities,  and  to  create  and  establish  a  board 
clothed  with  ample  administrative  powers  to  investigate,  hear^ 
and  determine  all  matters  concerning  the  conduct  and  manag(»- 
ment  of  such  utilities,  whether  complaints  in  regard  thereto  were 
submitted  by  the  representatives  of  the  latter  or  their  patrons.    In 
thus  providing  by  a  state  law  a  means  whereby  all  questions  of  the 
character  referred  to  might  be  heard  and  determined,  it  was  evi- 
dently contemplated  by  the  legislature  that  local  regulations,  such 
as  municipal  charters  and  ordinances  adopted  for  a  like  purpose^ 
as  the  state  law,  should,  upon  the  enactment  of  the  latter  become 
thereby  superseded  or  abrogated,  or,  if  adopted  later  than  the 
state  law,  that  they  should  be  inoperative  and  void,  otherwise  con- 
fusion  and  the  consequent  defeat  of  the  purpose  of  the  statutes 
would  result  from  conflicts  of  authority  which  would  inevitably 
arise.     While  the  freeholders  in  certain  municipalities,  for  ex- 
ample, the  city  of  St.  Louis,  may,  under  the  express  authority  of 
the  Constitution  (§  16,  art.  9),  frame  and  adopt  a  charter  for 
their  government,  they  do  not  thereby  acquire  the  right  to  as- 
sume all  powers  the  state  may  exercise  within  its  limits,  but  only 
those  incident  to  it  as  a  municipality,  or  which  concern  matters  of 
purely  local  government. '^ 

And  furthermore  even  if  Kansas  City  had  been  authorized  to 
insert  a  clause  in  its  charter  empowering  it  to  contract  as  to  rates^ 
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it  cannot  be  claimed  that  it  did  so,  as  the  language  in  the  above 
clause  of  the  charter  is  unfitted  to  describe  the  power  to  contract, 
and  did  not  empower  the  city  to  contract  away  the  power  of  the 
stat«.  Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  TJ.  S.  (L 
c.)  274,  53  L.  ed.  183,  29  Sup.  Ct.  Eep.  50;  Milwaukee  Electric 
11.  &  Light  Co.  V.  Railroad  Commission,  238  TJ.  S.  (L  c.)  179,  59 
L.  ed.  1259,  P.U.E.1915D,  591,  35  Sup.  Ct.  Eep.  820. 

Hence  we  must  conclude  from  these  and  other  decisions  cited 
herein  that  Kansas  City  was  not  empowered  by  its  charter  to  fix 
an  irrevocable  rate. 

(5)  Franchise  BcUes. 

In  the  case  of  Quinby  v.  Public  Service  Commission,  23  N".  Y. 
244,  L.R,A.— ,  — ,  P.U.E.1918D,  30,  110  X.  E.  433,  the  Kew 
York  court  of  aj)peals  based  its  holding  that  the  Public  Service 
Commission  could  not  permit  an  increase  of  the  rate  prescribed 
in  the  franchise  solely  upon  the  ground  that  there  was  no  express 
provision  in  the  Public  Service  Commission  Act  of  that  state  em- 
2)owering  the  Commission  to  raise  the  rates  prescribed  in  a  fran- 
chise. 

While  w^e  do  not  agree  with  the  correctness  of  the  decision  in 
the  Quinby  Case,  which  was  by  a  divided  court,  two  of  the  judges 
dissenting,  yet,  the  decision  is  not  in  point  in  this  case,  as  it  can- 
not be  doubted,  in  view  of  the  enactments  and  course  of  legislation 
in  this  state,  that  it  was  the  intention  and  that  the  legislature  did 
confer  upon  this  Commission,  by  the  Act  of  1913,  the  power  to 
regulate  rates  prescribed  in  franchises,  as  well  as  other  rates.  In 
J  887  the  legislature  passed  the  first  enabling  act  (Laws  1887, 
p.  42,  §§  6408,  6409,  Mo.  Eev.  Stat.  1889).  This  act  gave  the 
cities  "exclusive  control"  over  streets,  and  power  "to  provide  for 
i-egulating  and  controlling  the  exercise  by  any  person  or  corpora- 
tion of  any  public  franchise  or  privilege  in  any  of  the  streets,'' 
<tc. ;  and  it  was  held  in  State  ex  rel.  Gamer  v.  Missouri  &  K. 
Teleph.  Co.  189  Mo.  83,  88  S.  W.  41,  supra,  that  such  an  act  did 
iu)t  gi*ant  the  cities  power  to  regulate  public  service  rates  as  above 
>tated.  This  decision  was  in  1905,  and  in  1907  the  legislature,  in 
nrder  to  meet  thtit  decision  and  confer  power  upon  the  cities  to 
iogulate  rates,  enacted  the  second  enabling  act  f§§  9568-9570, 
Tslo.  Eev.  Stat.  1909),  whereby  the  cities  were  expressly  granted 
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jjower  to  regulate  the  franchise  rates  and  other  rates  of  street 
raihroads  and  other  utilities,  and  then  the  legislature  in  §  139 
of  the  Act  of  1913  expressly  repealed  the  Act  of  1907,  enabling 
the  cities  to  regulate  rates,  and  conferred  such  power  of  regu- 
lation upon  this  Commission. 

Practically  all  of  the  street  railway,  telephone,  electric  light, 
gas  and  water  rates,  in  effect  in  this  state  at  the  time  of  the  pas- 
sage of  the  Act  of  1913,  had  been  prescribed  by  franchises,  and  it 
is  clear  from  the  provisions  of  the  two  acts  that  it  was  the  inten- 
tion of  the  legislature  to  withdraw  from  the  cities  the  power  that 
had  been  conferred  upon  them  in  1907  to  regulate  franchise  rates 
and  other  rates,  and  to  confer  such  power  upon  this  Conmiission. 
It  certainly  cannot  be  held  that  it  was  the  intention  of  the  legis- 
lature in  1913  to  repeal  the  Act  of  1907,  providing  for  the  regula- 
tion of  all  these  franchise  rates,  without  providing  some  other 
method  of  regulation,  without  convicting  the  legislature  of  a  high- 
ly improvident  act ;  and  this  cannot  be  done  when  the  Act  of  1907 
is  considered  in  connection  with  the  full  and  complete  provisions 
of  the  Act  of  1913  for  the  regulation  of  the  rates  of  street  rail- 
ways and  other  utilities.  The  Act  of  1907  expressly  mentions  the 
rates  of  utilities  operating  under  franchises,  and  it  should  be  read 
in  connection  with  the  Act  of  1913. 

(6)  Cmnviative  Provision. 

Paragraph  2  of  §  27  of  the  franchise  reads  as  follows : 

"Out  of  each  year's  gross  earnings  of  the  company  in  Missouri 
there  shall  be  paid  for  and  on  account  of  the  property  therein  in 
this  order :    .    .    . 

"2.  To  the  company,  an  amount  equal  to  6  per  cent  per  annum, 
cumulative,  payable  semiannually  upon  the  amount  of  the  capital 
value  from  time  to  time  determined  and  certified  as  herein  pro- 
vided. By  the  word  ^cumulative'  is  meant  that  if  the  earnings  for 
any  six  months  are  not  sufficient  to  pay  at  such  rate  of  6  per  cent, 
then  such  deficiency,  with  interest  thereon  at  the  rate  of  6  per 
c«it,  shall  be  paid  from  future  earnings,  if  any,  when  made." 

We  cannot  agree  to  the  contention  of  counsel  for  the  city  that, 
hy  reason  of  this  cumulative  provision  in  the  franchise,  the  com- 
pany should  be  required  to  wait  for  the  earnings  of  future  good 

years  to  recoup  the  losses  now  being  incurred.     The  purpose  of 
P.U.K.1018E. 
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the  provision  is  to  enable  the  company  to  recoup  any  deficiency  in 
its  rate  of  return  provided  in  the  franchise,  and  if  adhered  to  it 
would  simply  defer  the  collection  by  the  company  of  the  full  rate 
of  return  agreed  to  until  some  future  time. 

However,  this  Commission  is  not  so  much  concerned  in  this 
proceeding  with  the  agreed  rate  of  return,  as  it  is  in  securing 
adequate  street  car  service  for  the  public,  and  such  a  provision  in 
the  franchise  must  be  disregarded  in  the  interest  of  the  public 
welfare.  The  rule  that  such  a  provision  in  a  franchise  should  not 
be  permitted  to  stand  in  the  way  of  the  public  interest  is  well 
stated  by  the  supreme  court  of  Illinois  in  the  recent  case  of  Chica- 
go V.  O'Connell,  278  111.  591,  L.R.A.— ,  — ,  P.U.R.1917E  (1.  c.) 
742,  116  jST.  E.  210,  as  follows: 

"Appellees  contend,  however,  that  the  settlement  ordinances 
and  the  unification  ordinance,  having  been  accepted  and  acted 
upon  by  the  railway  companies,  constitute  binding  contracts  be- 
tween the  city  and  the  railway  companies,  and  that  their  obliga- 
tion cannot  be  impaired  by  any  act  of  the  legislature  or  by  any 
order  of  the  state  Public  Utilities  Commission.  Appellees'  con- 
tention is  undoubtedly  sound  so  far  as  the  contracts  relate  to  mat- 
ters which  do  not  affect  the  public  safety,  welfare,  comfort,  or  con- 
venience. Thus,  the  grant  of  the  right  to  the  railway  companies 
to  construct  and  operate  street  railways  in  the  city,  the  agi'eement 
to  divide  the  net  receipts  between  the  railway  companies  and  the 
city,  and  the  option  given  to  the  city  to  purchase  the  railway 
properties  at  a  certain  price,  are  all  matters  which  do  not  affect 
the  public  safety,  welfare,  comfort,  or  convenience,  because  it  is 
immaterial  to  the  public  what  person  or  corporation  operates  the 
street  railways,  or  what  disposition  is  made  of  the  profits,  and 
over  those  matters  neither  the  state  not  the  state  Public  Utilities 
Commission  has  any  control  by  virtue  of  the  police  power.  Xor 
has  the  Commission  by  the  order  here  complained  of  assumed  to 
exercise  control  over  any  such  matters.  The  order  requires  onlv 
such  things  to  be  done  by  the  railway  companies  as  will,  in  the 
judgment  of  the  Commission,  improve  the  service  furnished  the 
public ;  and  in  so  far  as  the  order  conflicts  with  the  ordinances 
concerning  such  matters,  the  order  of  the  Commission  supersedes 
and  sets  aside  the  provisions  of  the  ordinances,  but  does  not, 

within  the  meaning  of  the  constitutional  prohibition,  impair  the 
P.U.R.1918E. 
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obligation  of  any  contract,  because  the  city  had  no  power  to  con- 
tract away  any  of  the  police  powers  delegated  to  it  by  the  legisla- 
ture.   .    .    . 

"K  the  city  of  Chicago,  in  entering  into  the  contracts  with  the 
railway  companies,  has  seen  fit  to  make  its  option  to  purchase  the 
street  railway  system,  or  its  ri^t  to  a  certain  portion  of  the  net 
receipts  derived  from  the  operation  of  the  system,  or  any  other 
1  ights  reserved  to  it  by  the  ordinances,  dependent  upon  the  nonex- 
ercise  of  the  police  power  by  the  state,  it  cannot  be  heard  to  com- 
plain that  by  the  exercise  of  the  police  power  by  the  state,  through 
the  state  Public  Utilities  Commission,  it  will  lose  its  right  to 
those  benefits  reserved  to  it  by  the  ordinances." 

Adequate  street  car  service  is  essential  to  the  welfare  of  the 
public,  especially  the  masses  dependent  on  it  for  transportation, 
and  it  conclusively  appears  from  the  facts  before  us  that  anything 
like  reasonable  service  cannot  be  rendered  in  Kansas  City  under 
present  conditions  without  an  increase  in  the  revenue  of  the  com- 
pany. 

It  appears  among  other  facts,  infra,  that  the  present  wages  paid 
by  the  company  of  25  cents  to  33  cents  per  hour  (top  wages 
reached  in  five  years)  is  below  the  wages  now  paid  in  the  city  for 
common  labor,  and  is  inadequate  to  enable  the  company  to  secure 
sufficient  employees,  or  to  hold  the  old  employees  of  the  company, 
with  the  result  that  the  company  lost  160  of  its  traimnen  in  the 
month  of  April  alone.  Many  of  the  men  testified  that  they  can- 
not live  on  the  present  wages. 

It  also  appears  from  the  daily  reports  submitted  by  the  com- 
pany to  this  Commission  in  compliance  with  our  order  in  case 
Xo.  1417  (in  which  we  required  the  company  to  restore  the  **July 
schedule"  in  March,  1018),  that  the  service  is  now  short  of  what 
it  should  be,  and  is  getting  worse,  because  of  the  inability  of  the 
company  to  secure  and  hold  the  necessary  employees  under  its 
existing  wage  scale.  It  appears  that  the  revenue  of  the  company 
from  the  present  5-cent  fare  is  insufficient  to  enable  the  company 
to  inci-ease  the  wages  and  meet  other  largely  increased  and  in- 
creasing costs  of  coal,  supplies,  etc. ;  and  that  unless  relief  is  im- 
mediately granted  in  the  way  of  increased  revenue  there  is  cer- 
tain to  be  a  further  diminution  of  the  service  rendered  the  public. 

It  also  api)ears  from  the  evidence  that  the  company  has  obliga- 
P.U.R.1018E. 
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tions  to  the  amount  of  $6,259,000  maturing  on  July  1,  1918  (in 
addition  to  $425,000  short-tenn  debt  matured  and  maturing), 
and  that  unless  relief  is  promptly  granted  it  will  not  be  able  to 
refund  these  notes,  and  meet  its  other  obligations,  which  would 
result  in  bankruptcy  and  probably  receivership  for  the  company ; 
while  an  increase  in  fare  will  very  probably  enable  the  company 
to  secure  a  loan  from  the  Federal  War  Finance  Corporation,  or 
other  source,  remain  solvent,  and  render  reasonable  service  to 
the  public.  The  War  Finance  Corporation  issued  the  following 
statement  on  May  23  or  24,  1918,  urging  prompt  action  in  cases 
of  this  kind:  "The  directors  of  the  War  Finance  Corporation  do 
not  feel  that  they  ha\'e  any  authority  under  the  law  to  make  loans 
except  upon  adequate  security  as  required  by  the  act^  and  they  are 
convinced  that  the  inability  of  a  utility  to  earn  a  sum  at  least  suf- 
ficient to  pay  its  fixed  charges,  taxes,  maintenance,  and  repairs  is 
conclusive  evidence  of  the  inadequacy  of  its  own  obligation  as 
security.  ...  It  is  urged,  therefore,  that  the  proper  author- 
ities give  prompt  consideration  to  applications  made  by  public 
utilities  for  permission  to  increase  rates,  in  order  that  the  direc- 
tors of  the  War  Finance  Corporation  may  know  when  applications 
for  loans  are  presented  by  public  utility  corporations  whether  or 
not  they  will  be  able  to  give  adequate  security." 

Some  of  the  witnesses  in  the  case  have  suggested  that  it  would 
be  better  to  permit  the  company  to  go  into  the  hands  of  a  receiver 
than  to  raise  the  rate  of  fare,  but,  if  we  had  authority  to  do  this, 
it  would  not  be  to  the  best  interests  of  the  community,  as  we 
know  from  our  recent  experience  with  this  and  other  companies 
that  receivership  and  reorganization  are  exceedingly  costly  and 
wasteful  proceedings,  and  we  think  that  it  will  be  much  better 
for  the  public  to  grant  the  company  a  temporary  increase  of  fare, 
and  thus  enable  it  to  meet  its  obligations  and  unusual  costs  and 
expenses,  and  continue  to  render  service  to  the  community.  Be- 
sides, if  the  company  cannot  meet  its  obligations  and  render  serv- 
ice with  the  present  fare,  it  is  certain  that  a  receiver  could  not  do 
so. 

It  is  also  urged  that  we  are  empowered  by  §  47  of  the  Pul)lic 

Service  Commission  Law  to  fix  such  a  rate  only  as  will  provide  a 

reasonable  average  return,  taking  one  year  with  another,  upm 

the  value  of  the  property  used  in  the  public  service.  It  is  our  pur- 
P.U.RJOISE. 
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pose  to  follow  this  rule  in  fixing  the  rate,  and  since  the  company 
has  not  received  more  than  such  reasonable  average  return  in  the 
past,  and  will  not  receive  more  than  such  return  in  the  future  un- 
der the  rate  fixed  herein,  there  is  no  merit  in  the  contention. 

(7)  Not  cm  ImpairmerU  of  Contract. 

An  order  of  the  Commission  permitting  an  increase  of  the  rate 
prescribed  in  the  franchise  is  not  an  impairment  of  the  obligation 
of  the  contract  within  the  meaning  of  the  Federal  or  state  Consti- 
tutions. State  ex  rel.  Sedalia  v.  Public  Service  Commission, 
supra,  not  yet  reported ;  Woodbum  v.  Public  Service  Commis- 
sion, 82  Or.  114,  L.R.A.1917C,  98,  P.U.E.1917B  (I.e.)  972, 161 
Pac.  391,  Ann.  Cas.  1917E,  996;  Winfield  v.  Public  Service 
Commission,  —  Ind.  — ,  P.U.R.1918B  (L  c.)  752,  118  N.  E. 
531;  Re  West  Virginia  Central  Gas  Co.  (W.  Va.)  P.U.R.1918(^ 
(L  c.)  472.  In  the  Woodbum  Case,  supra,  the  supreme  court  of 
Oregon  said :  "If  the  franchise  is  deemed  to  be  a  contract  be- 
tween tiie  city  and  telephone  company,  then  the  mere  fact  that  it 
was  made  prior  to  the  enactment  of  the  public  utility  statute,  an«l 
before  the  state  attempted  to  regulate  the  rates,  does  not  debar  the 
state  from  increasing  the  rates  fixed  in  the  contract  between  the 
parties,  for  the  reason  that  the  law  wi'ote  into  it  a  stipulation  by 
the  city  that  the  state  could,  at  any  time,  exercise  its  police  power 
and  change  the  rates ;  and  therefore,  when  the  state  does  exercise 
its  police  power,  it  does  not  work  an  impairment  of  any  obliga- 
tion of  the  contract,  the  immediate  parties  to  the  franchise  must 
contract  with  reference  to  the  right  of  the  government  to  exercise 
its  inherent  authority.  The  governed  cannot,  by  contract,  fore- 
stall the  resuscitation  of  a  dormant  police  power  by  the  govern- 
ment; and  therefore,  unless  the  state  actually  devested  itself  of 
the  right  to  exercise  its  police  power,  the  agreement  by  which  the 
city  and  company  specified  the  rates  was  made  subject  to  the  right 
of  the  state  to  change  them."    (Citing  cases.) 

In  the  case  of  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska,  170  U.  S. 
57, 42  L.  ed.  948, 18  Sup.  Ct.  Rep.  513,  the  court  held :  "Usual- 
ly, where  a  contract,  not  contrary  to  public  policy,  has  been  en- 
tered into  between  parties  competent  to  contract,  it  is  not  within 
the  power  of  either  party  to  withdraw  from  its  terms  without  the 
consent  of  the  other;  and  the  obligation  of  such  a  contract  is  con- 
P.U.R.1918E. 
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stitutionallv  protected  from  hostile  legislation.  Where,  however, 
the  respective  parties  are  not  private  persons,  dealing  with  mat- 
ters and  things  in  which  the  public  has  no  concern,  but  are  persons 
or  corporations  whose  rights  and  powers  were  created  for  public 
purposes,  by  legislative  acts,  and  where  the  subject-matter  of  the 
contract  is  one  which  affects  the  safety  and  welfare  of  the  public, 
other  principles  apply.  Contracts  of  the  latter  description  are 
held  to  be  within  the  supervising  power  and  control  of  the  legis- 
lature when  exercised  to  protect  the  public  safety,  health,  and 
morals,  and  that  clause  of  the  Federal  Constitution  whidi  pro- 
tects contracts  from  legislative  action  cannot  in  every  case  be  suc- 
cessfully invoked.  The  presumption  is  that  when  such  contracts 
are  entered  into  it  is  with  the  knowledge  that  parties  cannot,  by 
making  agreements  on  subjects  involving  the  rights  of  the  public, 
withdraw  such  subjects  from  the  police  power  of  the  legislature.^' 

(8)  Jurisdiction  Recognized  by  Franchise. 

The  franchise  ordinance  was  enacted  Jime  15,  1914,  and  rati- 
fied at  an  election  July  7, 1914,  after  the  Public  Service  Commis- 
sion Law  became  effective  on  April  15,  1913 ;  and  we  think  that 
under  the  decisions,  supra,  the  franchise  was  necessarily  granted 
subject  to  the  right  of  this  Commission  to  regulate  the  rates  luider 
the  provisions  of  the  Public  Service  Commission  Act.  Besides 
the  franchise  itself  expressly  recognizes  the  power  of  control  and 
regulation  by  the  state,  and  there  can  be  no  serious  doubt  of  our 
jurisdiction  in  this  case. 

Section  57  of  the  franchise  provides  that  the  necessary  certifi- 
cate of  convenience  and  necessity  be  obtained  from  this  Commis- 
sion, in  order  to  entitle  the  company  to  exercise  the  franchise,  and 
pursuant  thereto  the  company  filed  Case  No.  810,  3  ilo.  P.  S.  C. 
593,  P.U.R.1916E,  544,  and  obtained  an  order  granting  such  .cer- 
tificate under  the  provisions  of  the  Public  Service  Conunissiou 
Act ;  and  subsection  1  and  the  last  paragraph  of  subsection  7  of  § 
7  of  the  franchise  provides  as  follows: 

"Said  board  of  control  is  charged  with  the  following  duties : 

"(1)  To  supervise  and  direct  the  routing,  stopping,  and  sched- 
ules of  cars ;  first,  in  accordance  with  any  ordinance  passed  from 
time  to  time,  by  the  city,  in  the  exercise  of  any  power  now  or  here- 
after possessed  by  the  city,  to  prescribe,  regulate,  or  control  the 
P.U.R.1018E. 
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routing;  stopping,  or  schedules  of  ears ;  second,  in  accordance  with 
any  order  or  direction  given  by  the  Public  Service  Commission  of 
the  state  in  the  exercise  of  any  superior  power  now  or  hereafter 
possessed  by  the  Public  Service  Commission  to  supei-vise,  direct, 
or  control  the  routing,  stopping,  or  schedules  of  cars. 

"In  the  event  the  Public  Service  Commission  has  such  su- 
perior power,  its  orders  shall  be  complied  with.  In  the  event  it 
does  not  have,  or  at  any  time  ceases  to  have,  such  power,  then  the 
city  shall,  at  all  times,  have  and  exercise  such  power. 

"(7)  .  .  .  Xothing  in  this  ordinance  shall  be  so  construed 
as  to  take  away  or  abridge  any  power  now  or  hereafter  possessed 
by  the  state  or  city  to  supervise  and  regulate  the  operation  of  the 
property,  including  the  routing,  stopping,  and  scheduling  of  cars, 
80  as  to  secure  for  the  public  the  best  possible  service  and  accom- 
modation ;  and  the  state  or  the  city  may,  at  any  time,  employ  any 
power  it  has  for  that  purpose,  independently  of  any  action  by  the 
city's  directors  or  by  tlie  board  of  control." 

Even  though  Kansas  City  had  been  empowered  by  the  Const  i- 
tution,  statutes,  or  charter,  supra,  to  fix  or  agree  upon  an  irrevoca- 
ble rate,  it  did  not  do  so,  but  fixed  or  contracted  for  the  5-cent 
fare  subject  to  the  same  right  and  power  of  the  state  to  raise  or 
lower  the  I'ate  as  the  state  would  possess  were  no  fare  limitations 
contained  in  the  franchise.  In  a  recent  case  in  point,  Ee  Union 
R.  Co.  P.U.R.1918C  (1.  c.)  401,  the  Public  Service  Commis^ 
sion  of  New  York,  First  District,  said : 

**The  contract  further  provides :  .  .  .  The  rate  of  fare  for 
any  passenger  upon  the  railway  hereby  authorized  shall  not  exceed 
five  (5)  cents,  and  the  company  shall  not  charge  any  passenger 
more  than  five  (5)  cents  for  one  continuous  ride  from  any  point 
on  its  road,  or  on  any  road,  line,  or  branch  operated  by  it  or  un- 
der its  control,  to  any  other  point  thereof,  or  any  connecting 
branch  thereof,  within  the  limits  of  the  city.'  The  franchise  con- 
tract also  contains  the  following  provision : 

"  'This  grant  is  also  upon  the  further  and  express  condition 
that  the  provisions  of  the  Railroad  Law  pertinent  thereto  shall  be 
strictly  complied  with  by  the  company.' 

"Unlike  the  franchise  contract  construed  in  Re  New  York  k  X. 

S.  Traction  Co.  P.U.R.1918A,  893,  decided  by  this  Commission 
P.U.R.1918E, 
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on  January  10,  1918,  the  franchise  contains  the  following  provi- 
sion, in  its  34:th  paragraph : 

"  'Section  3.  Nothing  in  this  contract  shall  be  construed  as  in 
any  way  limiting  the  present  or  future  jurisdiction  of  the  Public 
Service  Commission  imder  the  laws  of  the  state  of  New  York.' 

"The  company  and  the  city  may  thus  be  deemed  to  have  con- 
tracted for  the  maintenance  of  a  5-cent  fare,  subject  to  the  same 
right  and  power  of  the  Commission  to  increase  or  lower  the  rate, 
upon  a  proper  showing  of  facts,  as  the  Conunission  would  possess 
were  no  fare  limitations  contained  in  the  franchise  contract.  It 
is  of  course  competent  for  the  city  to  so  frame  the  terms  of  its 
constitutional  consent  as  to  interpose  no  barriers  to  an  increase  or 
lowering  of  the  5-cent  fare,  whenever  the  Commission  finds  that 
the  facts  require  it.  The  city  has  obviously  framed  with  such  a 
purpose  in  view  the  present  contract,  and  it  is  to  be  distinguished 
:n  effect  from  those  containing  no  such  proviso.  If  the  city  and 
the  company  wish  to  enter  into  a  covenant  .  .  .  subject  to  the 
right  of  the  legislature,  directly  or  through  a  Conmiission,  to  fix 
a  different  rate  if  the  facts  are  found  to  demand  it,  they  have  no 
difficulty  in  finding  language  suitable  to  make  that  intent  clear." 

The  city  must  not  only  be  authorized  to  contract  away  the  pow- 
er of  the  state,  but  it  must  in  fact  do  so  by  clear  and  unmistakable 
language  before  it  can  be  held  that  the  power  of  the  state  is  ex- 
ciuded.  Case  note,  L.E.A,1915C,  268,  And  instead  of  the  pow- 
er of  the  state  being  contracted  away,  it  was  expressly  reserv^ed  in 
the  above  provisions  of  the  Kansas  City  franchise. 

The  reservation  in  the  franchise  of  power  to  the  state  to  "super* 
vise  and  regulate  the  operation  of  the  property,  etc.,  so  as  to  se- 
cure for  the  public  the  best  possible  service,'^  carries  with  it  the 
power  and  duty  of  the  state  to  fix  rates  for  the  service.  The  Com- 
mission should  not  have  the  power  to  compel  service  without  the 
power  to  fix  rates  necessary  to  provide  the  service.  State  ex  rel. 
Missouri  Southern  R.  Co.  v.  Public  Service  Commission,  259  Mo. 
722,  168  S.  W.  1156 ;  State  ex  rel.  Rhodes  v.  Public  Service  Com- 
mission, 270  Mo.  547,  P.U.R.1917E,  315,  194  S.  W.  287, 

(9)  Interstate  Commerce. 

[2]  Section  138  of  the  Public  Service  Commission  Law  pro- 
vides :  "Neither  this  act  nor  any  provision  thereof,  except  when 
P.U.K.1918E. 
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specifically  so  stated,  shall  apply  to  or  be  construed  to  apply  to 
commerce  with  foreign  nations  or  commerce  among  the  several 
states  of  this  Union,  except  in  so  far  as  the  same  may  be  per- 
mitted under  the  provisions  of  the  Constitution  of  the  United 
States  and  the  acts  of  Congress." 

The  material  provisions  of  the  Kansas  City,  Missouri,  fran- 
chise with  reference  to  fares  and  transfers,  are: 

"Section  9.  Until  and  unless  fares  be  reduced  as  in  this  ordi- 
nance provided,  the  company  shall  for  a  single  fare  of  5  cents 
carry  each  passenger  over  twelve  years  of  age,  and  for  a  single 
fare  of  21  cents,  to  be  paid  as  hereinafter  stated,  carry  each  pas- 
senger twelve  years  of  age  or  under,  from  starting  point  to  desti- 
nation, over  its  entire  system,  within  the  city,  including  all  ex- 
tensions, additions,  and  lines  therein;  provided  that  children 
under  eight  years  of  age,  accompanied  by  a  person  paying  fare, 
sihall  be  pennitted  to  ride  free.    .    .     . 

"Universal  transfers  shall  be  granted  free  over  all  parts  of  the 
system  in  the  city. 

**Such  transfers  shall  also  be  granted  over  all  parts  of  the  sys- 
tem in  Kansas  as  the  same  now  exist  or  may  be  hereafter  ex- 
tended within  the  then  limits  of  Eosedale  and  Kansas  City, 
Kansas,  and  intermediate  points,  so  long  as  the  company,  its 
representatives,  successors,  or  assigns  shall,  directly  or  indin^ctly, 
control,  be  interested  in,  operate  or  have  operating  traffic  or  carry- 
ing arrangements  with  the  company  or  companies  owning,  operat- 
ing, or  controlling  the  said  lines  of  street  railway  in  Kansas,  and 
also  so  long  as  any  of  the  cars  of  either  the  Missouri  or  Kansas 
lines  shall  operate  over  any  of  the  tracks  of  the  other,  and  the  com- 
pany shall  make  no  traffic  or  transfer  arrangements  with  any  such 
companies  operating  lines  hereiafter  built  into  Rosedale  or  Kansas 
City,  Kansas,  unless  such  companies  shall  give  like  traffic  and 
transfer  privileges  over  their  lines,  provided,  however,  that  at  no 
time  shall  the  rights  of  the  parties  hereto  be  substantially  im- 
paired by  the  granting  of  intercity  transfers. 

"All  such  transfers  shall  be  from  the  points  at  which  the  pas- 
senger enters  the  car  to  any  other  point  on  the  entire  system,  as 
aforesaid. 

"Tlie  city  shall  at  all  times  have  the  right  by  ordinance  to  dis- 
continue, regulate,  and  control  such  intercity  transfers,  in  any 
P.U.R.1918E.  15 
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manner  that  will  not  reduce  the  company's  return  on  capital 
value.    ..." 

The  material  provisions  of  the  Kansas  City,  Kansas,  franchise 
with  reference  to  fares  and  transfers  are: 

"Section  16.  Said  company  may  collect  from  any  person  rid- 
ing in  or  upon  any  of  its  cars  running  between  two  points  on  any 
of  its  lines  in  said  city  a  fare  of  5  cents ;  provided,  that  if  the  fares 
upon  any  of  the  street  railway  lines  now  owned  or  operated  or 
hereafter  acquired  by  the  grantee  are  at  any  time  reduced  in 
Kansas  City,  Missouri,  to  a  less  sum  than  5  cents,  they  shall  at 
the  same  time  be  reduced  to  a  like  amount  on  all  of  its  linjes  in 
this  city. 

"Section  17.  Universal  transfers  shall  be  granted  by  the  com- 
pany over  all  parts  of  its  system  and  that  of  the  Kansas  City  Ele- 
vated Railway  Company  as  now  existing  or  hereafter  extended 
in  Kansas  City,  Kansas,  and  also  over  the  said  systems  in  Argen- 
tine and  Eosedale,  Kansas,  and  intermediate  points,  and  in 
Kansas  City,  Missouri,  including  the  Swope  park  line.    .    .     .'^ 

It  appears  from  the  evidence  that  the  total  Missouri  business  of 
tlie  company  is  about  86  per  cent  of  the  whole,  and  that  of  Kansas, 
about  14  per  cent  of  the  whole.  That  of  the  Missouri  transporta- 
tion business  about  13.8  per  cent  is  interstate  and  86.2  per  cent  is 
intrastate.  That  of  the  Missouri  gi'oss  business  12.24:  per  cent  is^ 
interstate  and  87.76  per  cent  is  intrastate. 

The  city  counselor  contends  that  the  company  is  engaged  in 
interstate  commerce,  and  that  we  cannot  permit  an  increase  of  the 
5-cent  fare  provided  for  in  the  Missouri  franchise,  without  inter- 
fering with  interstate  commerce  in  violation  of  article  1,  §  8,  of 
the  Constitution  of  the  United  States,  and  of  the  Federal  Act  to. 
Regulate  Commerce,  as  well  as  §  138  of  the  Public  Service  Com- 
mission Law,  supra. 

The  contention  of  counsel  for  the  company  is  as  follows  : 

"N^either  the  Missouri  nor  Kansas  franchises  undertake  to  fix 
rates  of  fare,  except  intrastate.  Each  respective  franchise  pro- 
vides a  rate  for  carriage  within  the  respective  city. 

"We  then  have  franchise  provisions  from  two  cities,  each  fix- 
ing the  rate  for  carriage  in  the  respective  city.  There  are  provi-^ 
flions  separate  and  apart  from  the  fare  provision  with  respect 

to  transfers.  These  provide  that  the  transfer  shall  carry  with  it 
P.U.R.1918E. 
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tb^  jprivilege  of  riding  from  one  city  into  the  other.  But  tiiis 
la^jr^y  means  that  for  whatever  fare  is  charged  for  carriage  with- 
in. I;l3e  city  as  an  incident  thereof  shall  be  given  a  transfer.  The 
poixxt  is  that  the  transfer  provision  does  not  fix  the  rate.  If  the 
Co>ixxinission  changes  the  rate  for  the  intrastate  carriage,  the 
traoa^sf er  provision  is  left  in  full  force  and  eif ect,  and  is  not  in  any 
yiSkjr     altered  thereby. 

^^The  situation  presented,  therefore,  is  one  purely  of  intra- 
state rate ;  and  the  question  is,  Does  the  fact  that  the  change  of  the 
mtrcLfitate  rate  may  indirectly  aifect  an  interstate  rate  because  of 
8ej>a.x^te  and  different  provisions  and  conditions  prevent  the  state 
frorrx   fixing  the  intrastate  rate?     This  is  the  identical  question 
repoa^tedly  decided  by  the  Supreme  Court  of  the  United  States 
and  ^aborately  gone  over  in  the  Minnesota  Kate  Cases  (Simpson 
T.   Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.E.A.(N.S.) 
11  SI ,  33  Sup.  Ct.  Kep.  729,  Ann.  Cas.  1916A,  18. 

*^Il;  is  not  asked  that  the  Commission  regulate  interstate  rates, 
-111  the  complainant  asks  is  that  the  rate  of  carriage  within  the 
5tato  of  Missouri  be  fixed.  The  matter  of  a  transfer,  good  into  the 
state  of  Kansas  without  additional  charge,  takes  care  of  itself  by 
reason  of  independent  provisions  of  the  franchise,  of  which  no 
iiaodification  is  asked. 

**The  full  power  of  the  Commission  to  fix  intrastate  rates 
caruiot  be  abridged  or  taken  away  by  anything  the  city  has  done, 
^^  can  do,  by  reason  of  franchise  provisions  relative  to  inter- 
^^te  rates.    The  contention  to  the  contrary  by  the  city  leads  to 
tne   a1>surd  conclusion  that  the  city  possesses  power  over  inter- 
state   xates  not  possessed  by  the  state;  and  also  that  the  city 
^^11   destroy  the  power  of  the  state  to  r^ulate  even  intrastate 
Tates.      The  contention  is  that  the  state  is  prohibited  from  fix- 
1^  an  intrastate  rate  by  the  Federal  Constitution,  but  that  the 
^^^y  is  not,  and  that  the  city,  by  its  control  over  interstate  rates, 
destroys  the  power  of  the  state  over  intrastate  rates.     Such  con- 
tention also  residts  in  the  conclusion  that  while  the  city  cannot 
^iiist  the  state  fix  a  rate  within  its  own  boundaries,  yet  it  can 
as  against  the  state  fix  the  rate  in  another  city,  not  within  the 
state ;  in  other  words,  that  while  Kansas  City,  Missouri,  cannot 
^^slate  upon  this  question  for  Kansas  City,  Missouri,  it  can 
legislate  for  Kansas  City,  Kansas.    The  answer  to  the  whole  con- 
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tention  is  that  the  whole  question  of  intrastate  rates  resides  with- 
in the  Commission,  and  this  power  is  not  to  be  denied  because 
its  exercise  may  indirectly  aifect  rates  of  carriage  elsewhere,  be- 
cause of  the  existence  of  independent  considerations." 

Passing  by  the  doubtful  right  of  the  city  to  raise  this  ques- 
tion, it  is  clear,  we  think,  that  inasmuch  as  our  order  herein  only 
fixes  the  maximum  intrastate  rate  for  the  transportation  of  adult 
passengers  within  the  state  of  Missouri,  it  is  not  an  interference 
with  interstate  commerce,  or  repugnant  to  §  8,  article  1,  of  the 
I'^ederal  Constitution,  or  to  the  Federal  Act  to  Regulate  Interstate 
Commerce.  The  decision  of  the  Supreme  Court  of  the  United 
States  in  the  Minnesota  Rate  Cases,  supra,  is  directly  in  point, 
and  no  further  citation  of  authority  is  necessary  on  this  ques- 
tion. 

In  that  case  the  state  of  Minnesota  fixed  railway  rates,  passen- 
ger and  freight,  for  all  intrastate  carriag-e.  The  railroads  con^ 
tended  that  the  condition  was  such  that,  while  the  rates  fixed 
directly  applied  to  intrastate  carriage,  yet  their  inevitable  and 
necessary  effect  was  to  change  the  control  of  interstate  rates. 
This  was  because  of  the  following  facts  assumed  by  the  court 
to  be  accurate: 

There  were  near  the  border  of  Minnesota,  in  other  states,  many 
commercial  centers  in  close  proximity  to  similar  centers  within 
Minnesota.  By  the  economic  law  of  rate  making,  the  rates  from 
and  to  all  of  these  commercial  centers,  whether  within  or  with- 
out Minnesota,  to  points  within  Minnesota,  had  to  be  the  same. 
It  followed  that  if  the  intrastate  rate  from  one  of  these  points 
within  Minnesota  to  any  other  point  in  Minnesota  (the  intrastate 
rate)  were  changed,  then  the  interstate  rate  from  the  correspond- 
ing point  without  ilinncsota  to  the  same  point  in  Minnesota  (the 
interstate  rate)  would  likewise  have  to  be  changed.  This  was  be- 
cause of  the  economic  requirement  that  the  two  rates  must  coin- 
cide, otherwise  the  unfavored  commercial  center  could  not  com- 
pete with  the  corresponding  favored  center,  and  the  former  would 
be  destroyed.  This  was  not  mere  theory,  but  was  stated  to  be 
correct  by  the  court,  and  the  existence  of  the  necessity  was 
proved  by  the  fact  that  when  the  railroads  did  put  in  the 
intrastate  rate  they   accordingly   reconciled   the  corresponding 

interstate  rate. 
P.U.R.1018E. 
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Moreover  the  condition  was  such  by  reason  of  apportionment 
of  terminal  charges  as  distinguished  from  carrying  charges,  that 
the  intrastate  rate  could  not  be  changed  without  affecting  the 
interstate  rate.  Again  the  sum  of  local  rates,  as  fixed  by  ad- 
joining states,  was  less  than  the  through  interstate  rate  and  it  was 
urged  that  this  affected  the  interstate  rate. 

There  were  other  conditions  as  outlined  in  the  opinion,  which 
demonstrated  that  the  fixing  of  the  intrastate  rate  necessarily, 
and  as  a  result  thereof,  changed  the  interstate  rate. 

The  Supreme  Court  of  the  United  States  held,  however,  that 
the  state  had  plenary  power  to  fix  intrastate  rates,  which  had 
been  recognized  and  exercised  long  before  the  Federal  govern- 
ment undertook  to  regulate  interstate  rates;  that  while  the 
state  could  not  impose  a  direct  burden  upon  interstate  commerce, 
yet  it  could  regulate  intrastate  rates,  notwithstanding  that  tin* 
indirect  effect  of  such  regulation  was  to  cause  changes  in  intei*- 
state  rates. 

We  are  therefore  of  the  opinion  that  we  have  the  jurisdiction, 
and  that  it  is  our  duty  under  the  law,  to  grant  such  relief 
to  the  company  as  may  be  necessary  imder  the  evidence. 

3.   Valuation,  Revemies,  and  Expenses. 
(1)  General. 

The  company  serves  the  cities  of  Kansas  City,  Missouri,  Inde- 
pendence, Missouri,  portions  of  Jackson  county  Missouri,  Kan- 
sas City,  Ktinsas,  and  Rosedale,  Kansas.  It  operates  247.7*.> 
miles  of  tracjk  in  Missouri  and  66.13  miles  in  Kansas,  a  total  of 
313.92  miles.  It  owns  714  motor-passenger  cars,  and  operates  a 
maximum  of  about  650  cars  during  weekdays.  During  the  cal 
endar  year  of  1917,  the  company  transported  135,720,452  reve- 
nue passengers  and  68,1)04,697  transfer  passengers,  or  a  total  of 
204,625,149  passengers, 

(2)   Capitalization, 

The  bonds,  notes,  injury,  and  damage  certificates  and  stock 

outstanding     aggregate     $29,479,012,      consisting     of     Ix^nds 

$28,253,300,   notes   $425,000,    injury  and   damage   certificates 

$700,712,  and  common  stock  $100,000  as  follows: 
P.U.R.1918E. 
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LIST  OF  BONDS  AND  NOTES. 
Bonds  Issued: 

First  mortgage  5%  gold  bonds — original  .issue  due  July  7, 

1»44    $22,802,400 

First  mortgage  6%  issued  Jan.  6  1917,  due  July  7,  1944 1,219,600 

$24,022,000 
Second  mortgage — sinking  fund  gold  bonds — series  "A"  due 

July  7,  1944  $4,291,000 

Second  mortgage — sinking  fund  gold  bonds — series 

«B"  due  July  7,  1944  1,000,000 

5,291,000 

$29,313,000 
Bonds  Authorized  but  Not  Issued ; 

First  mortgage  5%  gold  bonds   $500,000 

First  mortgage  6^  gold  lK>nds  62,000 

First  mortgage  6%  gold  bonds  authorized  Nov.  27, 

1917    1,042,000 

1,604,400 

Total  bonds  authorized   $30,917,400 

Bonds  autliorized  but  not  issued 1,604,400 

Total  bonds  issued   $29,313,000 

Bonds  Issued  as  Collateral  Security: 

First  mortgage  bonds  6%  issued  as  collateral  se- 
curing 3  year,  5^%  notes   ($6,259,000)  $6,885,000 
Jan.    1,   1917 — first  mortgage   6%    issued   as   col- 
lateral securing  2  year  6%  notes  ($1,000,000)..     1,219,600 

8,104,600 

Bonds  bearing  interest $21,208,400 

Notes  Ijearing  interest  3  year,  6^%  secured  gold 
notes  due  July  1,  1918,  secured  by  $6,885,000  1st 
mortgage  5%  gold  bonds    $6,259,000 

Two  year  6%  secured  gold  notes  due  Dec.  1,  1919, 

secured  by  $1,219,600  first  mortgage  6%  bonds..     1,000,000 

7,259,000 

Total  interest  bearing  bonds  and  notes $28,467,400 

Less  sinking  fund  interest  bearing  securities 214,100 

$28,253,300 
Deferred  injury  and  damage  certificates  6%  due  July  7,  1944         700,712 

Total  interest  bearing  long  term  debt  $28,954,012 

DATA  REGARDING  PROPOSED  REFUNDING  OF  $6,259,000. 
Notes  Due  July  1,  1918. 
Two  year  6%  collateral  gold  notes  required  to  retire 

$6,259,000  3  year  51%  notes  @  $95 $6,588,421 

Collateral  required   for  this  new  issue  of  $6,588,421 

consists  of  6%  gold  1st  mortgage  bonds  @  $121.96 $8,035,238 

First  mortgage  gold  bonds  5%  now  issued  as  collateral  to  51% 
3  year  notes,  $6,259,000  @  $1.10 6,885,000 

Additional  bonds  required  to  make  change $1,150,238 

Authorized   11/27/17    $2,262,000 

I.ess  issued  12/5/17 1,219,600 

1,042,400 

Additional  authority  requested  $107,838 

P.U.R.1918E. 
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^CKEASE  IN  ANNUAL  FIXED  CHARGES  DUE  TO  PROPOSED  RE- 
FUNDING AS  ABOVE. 
^is(x>unt  on  $6,259,000.    Notes  @  $95  allocated  over  2 

y./ears $329,421 

J^'«count  allocated  over  one  year  $164,710 

-increased  interest  for  vear  due  to  new  issue: 

6%    on  new  issue  $6,588,421    $395,306.26 

oi9c    on  old  issue  $6,259,000  344,245.00 

51,060 

•^tlditional  requirements  on  fixed  charges  for  year  beginning  July 
1,    1918    $216,770 

STATEMENT  OF  SHORT  TERM  DEBT. 
December  31,  1917. 
5J%  note  dated  February  15,  1918,  to  First  National  Bank  of  Kan- 

saa    City,  Missouri,  due  May  16,  1918  $50,000 

5i^r  note  dated  February  15,  1918,  to  New  England  National  Bank 

of  Kansas  City,  Mo.,  due  May  16,  1918  60,000 

6%  note   dated  February  15,  1918,  to  Southwest  National  Bank  of 

Commerce  of  Kansas  City,  Mo.,  due  June  15,  1918 25,000 

6%  note    dated  April  16,  1918,  to  First  National  Bank  of  Kansas 

^  Cit  V.    Alo.,  due  Jv^  15,  1918 60,000 

6%  note    <iated  April  16,  1918,  to  New  England  National  Bank  of 

..J^»^««t«    City,  Mo.,  due  July  15,  1918   60,000 

5i%  note  dated  December  17,  1917,  to  Southwest  National  Bank  of 

J^***>*»ierce  of  Kansas  City,  Mo.,  due  April  16,  1918 I  25,000 

Tv!^***®     dated  December  22,  1917,  to  Continental  k  Commercial 

irust  &  Savings  Bank  of  Chicago,  Illinois,  due  on  demand 176,000 

$425,000 

.     '^■"■■^lif^mentf  have  not  as  yet  been  completed  to  renew  this  note,  but  it 
"  P»"ol>ah>l«  that  it  will  be  renewed  for  ninety  days  at  6%. 

•^*^^      ix)tal  funded  debt  and  short-term  debt   on  the  entire 
prop€M-ty  is  $28,678,300.     Of  this  amount  counsel  for  the  com- 
V^^y    ixx  their  brief,  page  20,  assigned  $24,663,338,  or  86  per 
cent    to    ^Missouri.     They  divided  this  in  turn  between  interstate 
and    intrastate  business,  12.24  per  cent  and  87.76  per  cent  re- 
spectively,  thereby  assigning  $3,018,792.57  to  interstate  and 
$31,64:4,^545,43  to  intrastate  business.     Counsel  for  the  com- 
p*^y  *il>pear  to  be  in  error  in  assigning  86  per  cent  of  the  funded 
ana.    alxo^t-term  debt  on  the  entire  property  to  Missouri.     The 
evideiio^  sho^vs  that  about   84  per  cent  of  the  vahie  of  the 
prop<?^|.y  is  in  Missouri.    City's  exhibit  "L,*'  page  8,  shows  that 
the  system  capital  value  as  of  March  31,  1918,  was  $35,260,524, 
^^  the  Missouri  capital  value  as  of  same  date  was  $29,870,068, 
or  o^.^-  p^y  cent  of  the  total.     Hence,  assigning  84.7  per  cent 
of   %2 8, 676,300,  the  total  funded  and  short-term  debt  to  Mis- 
^^^i>    we  have  $24,290,520;  and  assigning  87.76  to  Missouri 
iJ^^J-aatate  business,  we  have  $21,317,360. 
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The  total  bonded  debt  on  the  entire  property  will  l>e  increased 
abont  $1,150,000  to  refund  maturities  in  July,  lOlS.  Three 
year  5^  per  cent  notes  amounting  to  $6,259,000  mature  July 
1,  1918.  The  short-term  debt,  maturing  and  matured,  amounts 
to  $425,000. 

(3)   Yaluation. 

In  the  reorganization  case,  !N'o.  810,  Re  Kansas  City  R.  Co. 
3  Mo.  P.  S.  C.  654,  P.TJ.E.1916E,  544,  this  Commission  said: 

^^Summarizing,  the  evidence  is  to  the  effect  that  the  outstand- 
ing stock  of  the  railway,  light,  and  holding  companies  is 
$19,022,930,  and  the  total  funded  debt  of  these  companies  is 
$28,700,000,  making  a  total  capitalization,  not  including  judg- 
ments, unsecured  claims,  etc.,  of  $47,722,930 ;  that  the  original 
cost  to  the  date  May  31,  1913,  excluding  bond  discount  and  cost 
of  superseded  property  is  $26,672,000;  that  the  cash  invest- 
ment to  May  31,  1912,  is  $34,298,000,  and  including  an  amount 
estimated  for  the  We^tport  company  is  $36,168,000;  that  the 
estimate  of  the  cost  of  reproduction  new  as  of  the  date  May  31, 
1913,  excluding  estimated  bond  discount,  is  $28,420,000,  and 
the  estimate  of  the  cost  of  reproduction  new  less  depreciation  to 
a  present  condition  of  approximately  80  per  cent  is  $22,115,000, 
and  that  the  engineers  Ash  and  Kealy  Agreed  on  the  depreciated 
physical  value  of  $22,500,000. 

"Considering  all  the  evidence  as  to  value  and  all  the  elements 
of  value,  taking  into  consideration  all  the  requirements  of  §  62 
of  the  Public  Service  Commission  Law,  and  considering  that 
this  street  railway  system  is  in  successful  operation,  we  find  that 
the  fair  value  of  the  property  involved  in  this  case  which  is  the 
street  railway  part  of  the  interrelated  railway  light  and  heating 
properties,  is  sufficient  under  the  provisions  of  §  62,  supra,  to 
warrant  the  capitalization  of  $28,000,000  as  of  the  date  of  May 
31,  1913,  in  addition  to  capitalization  of  any  sum  or  s\mas  paid 
in  cash." 

In  case  No.  810,  Commissioner  Kennish  wrote  a  dissenting 
opinion,  in  which  he  found  the  value  of  the  company's  property 
as  of  May  31,  1913,  to  be  $25,000,000. 
P.U.R.1918B. 
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O^pital  additions  to  property  have  since  been  made  under 
tke  scrutiny  and  with  the  approval  of  the  board  of  control.  These 
additions  amount  to$4,739,399.61,  since  May  31,  1913.  Adding 
tkis  amount  to  $28,420,000,  the  estimated  cost  of  reproduction 
as  of  ilay  31,  1913,  we  have  $33,159,400  as  of  March  31,  1918 ; 
or  fi<Jding  $4,739,400  to  $22,500,000,  the  agreed  depreciated 
valxxc*  of  the  physical  property,  we  have  a  '*bare  bones"  value 
of  ^f>7,239,400  as  of  March  31,  1918.  If  the  $4,739,400  is 
adclo'ci  to  the  value  found  by  Commissioner  Kennish  in  case 
So.  .e>10,  we  have  a  value  of  $29,739,400  as  of  March  31,  1918. 
Tlk^  company  claims  an  actual  capital  value  as  of  March  31, 
19X3,    of  $35,260,524.27. 

^iVll  of  the  above  figures  relate  to  the  system  as  a  whole,  and 
cor  or  all  property  in  Kansas  and  Missouri.  Of  the  total  capital 
TaUxes  of  $35,260,524.27  as  of  March  31,  1918,  $29,879,068,  or 
^^-'7  per  cent,  was  Missouri  capital  value  and  $5,381,455,  or  15.3 
V^^  cent,  was  Kansas  capital  value.  Applying  84.7  per  cent  to 
**-iT,^39,400,  we  obtain  $23,072,000,  the  'Tjare  bones"  value  of 
vue  Missouri  portion  of  the  company's  property  as  of  March 
^^7  1918. 

T^nrning  now  to  the  city  counselor's  brief,  page  43,  we  note 
that  I  25  of  the  franchise  fixed  the  capital  value  of  the  com- 
pany's property  in  Missouri  at  $25,648,806.56  as  of  May  31, 
l^^lo.    This  amount  was  made  up  as  follows: 

l\v8ical  structural  value    (depreciated )    $16,066,127.11 

Carrying  charges    (interest  during  construction)    1,181,039.03 

Bond  discount   753,832.96 

Property  added  May  31,  1912,  to  May  31,  1913 600,(K»0.00 

Intangible  ( franchise  value)    6,148,806.56 

$25,648,806.56 
Deduct  bond  discount  and  intangibles   6,902,639.52 

$18,746,167.04 
CapiUl  additions,  May  31,  1013,  to  March  81,  1018 4,230,262.00 

$22,976,429.04 

—say  $23,000,000  in  round  numbers,  which  checks  the  "bare 
bones"  value  as  shown  above. 

The  city  estimates  the  capital  value  of  the  Missouri  property 
as  of  March  31,  1918,  as  follows: 

P.UJU918fi. 
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Book  value  of   $29,879/)C» 

Less: 

Bond  discount   $745,524 

Physical  value  of  unused  property $447,824 

Less     4.44%     bond     discount      (included 

above)   on  $401,997.03   17,848 

429,976 

Intangible  value    $6,060,217 

Depreciation  from  May  31,  1912,  to  July 

7,  1914  $1,338,913 

Less  4.44%  bond  discount  on  $1,201,896.79        53,365  1,285,548      8,511.625 

Deduced  capital  value  as  of  March  31,  1918 .* $21,367,803 

The  testimony  shows  that  rentals  from  property  not  used  in 
transportation  service  is  included  in  the  gross  revenue,  and  that 
the  return  from  this  class  of  property  just  about  balances  the 
expense  of  carrying  said  property.  Not  having  the  exact  revenue 
from  this  class  of  property,  we  will  include  the  value  of  the 
property  and  the  expense  and  revenue  connected  with  same  in 
our  calculations.  The  amounts  involved  are  not  sufficient  to 
have  any  vital  effect  on  a  conclusion  based  on  Calculations  either 
including  or  excluding  this  class  of  property. 

We  doubt  the  advisability  of  deducting  $1,285,548  to  cover 
accrued  estimated  theoretical  depreciation  from  May  31,  1912^ 
to  July  7,  1914.  The  property  as  a  whole  is  in  good  operating 
condition;  and  has  heretofore  been  heavily  depreciated  (about 
20  per  cent).  Hence,  adding  the  nonused  property,  amounting 
to  $429,976  and  $1,285,548,  which  was  deducted  to  cover  esti- 
mated accrued  depreciation  from  May  31,  1912,  to  July  7,  1914, 
to  $21,367,803,  we  have  $23,083,327,  which  checks  the  "bare 
bones"  value  of  $23,000,000,  as  shown  above. 

A  further  check  on  the  amount  is  obtained  by  taking  the 
physical  structural  value  of  the  Missouri  property  of  $21,915,563, 
shown  on  the  city's  exhibit  I.,  and  adding  $1,167,765  to  cover 
carrying  charges  (interest  during  construction).  The  sum  of 
these  two  amounts  equals  $23,083,328.  This  "bare  bones"  value 
of  $23,000,000  is  $6,879,068  less  than  the  book  value  of  the 
Missouri  property;  and  the  $6,879,068  exceeds  the  $6,148,806 
allowance  that  the  city  claims,  in  its  brief,  was  made  to  cover 
franchise  value. 

(Ji^)  Estimated  Gross  Earnings  for  1918. 
In  estimating  the  gross  earnings  for  1918^  the  company  used 
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the  gross  earnings  for  the  calendar  year  of  1917,  with  the  ex- 
ception of  the  month  of  August,  during  which  there  was  a  strike. 
The  passenger  earnings  for  the  first  seven  months  of  1917  showed 
an  increase  over  a  similar  period  of  1916  of  4.62  per  cent.  The 
passenger  earnings  for  August,  1916,  were  $574,223.57,  and 
had  there  been  no  strike  during  August,  1917,  the  earnings  would 
have  been  104.62  per  cent  of  those  of  August,  1916,  or 
$600,752.70,  which  amount  the  company  used  instead  of  the 
actual  passenger  earnings  for  that  month,  aggregating  $420,- 
020.22,  which  were  ignored. 

The  total  passenger  earnings  for  January,  February,  and  the 
first  twenty-seven  days  of  March,  1918,  were  96.16  per  cent  of 
those  during  a  similar  period  of  1917,  and  the  company  as- 
sumed that  the  same  proportion  would  be  maintained  through- 
out the  balance  of  the  calendar  year  of  19JL8.  On  this  basis,  the 
passenger  earnings  for  the  calendar  year  of  1918  would  amount 
to  $6,652,800.29,  assuming  that  the  service  would  be  continu- 
ous. Beginning  on  March  28th  and  ending  on  April  3d,  the 
street  car  service  was  interrupted  by  a  sympathetic  strike. 
Therefore,  in  order  to  arrive  at  the  passenger,  earnings  for  the 
calendar  year  of  1918,  the  company  made  a  deduction  from  the 
passenger  earnings  during  a  similar  period  of  1917,  amounting 
to  $109,203.06,  and  estimated  the  corrected  passenger  earnings 
at  $6,543,597.23. 

The  company  estimated  that  all  revenue  from  sources  other 
than  street  car  advertising  and  power  sales  for  the  calendar  year 
of  1918  would  be  the  same  as  they  were  during  the  calendar 
year  of  1917.  During  1917,  energy  was  sold  to  the  Kansas 
City  Li^t  &  Power  Company  at  a  flat  rate  of  1  cent  per  kilo- 
watt hour.  The  company  estimated  the  1918  revenue  from  sales 
of  energy  to  the  light  company  on  the  basis  of  the  recommenda- 
tion of  the  engineer  of  this  Commission,  which  provides  for  a 
primary  charge  of  $15  per  kilowatt  per  year  of  maximiun  de- 
mand, and  a  secondary  charge  of  1.1455  cents  per  kilowatt  hour. 
This  estimate  of  1918  revenue  has  been  based  upon  the  total 
nmnber  of  kilowatt  hours  sold  to  the  light  company  during  the 
calendar  year  of  1917.  The  sale  of  energy  to  the  Kansas  City, 
Clay  County,  &  St.  Joseph  Eailway  Company  is  made  under  a 
contract  which  provides  for  an  increase  in  rates  depending 
P.UJR.1918E. 
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upon  the  increase  in  cost  of  fuel.  The  estimate  of  the  1918 
revenue  was  based  upon  1917  rate,  plus  an  increase  by  reason  of 
the  increased  cost  of  fuel,  making  a  corrected  rate  of  1.383  cents 
per  kilowatt  hour.  This 'rate  was  applied  to  the  1917  sales. 
Beginning  January  1,  1918,  a  new  rate  was  made  to  the  Kansas 
City  Western  Railway  Company.  The  rate  for  alternating  cur- 
rent consists  of  a  primary  charge  of  $16  per  kilowatt  per  year 
based  on  a  maximum  demand  of  1,000  kilowatts,  and  a  seconda- 
ry charge  of  1.2  cents  per  kilowatt  hour.  The  primary  charge 
for  direct  current  is  $27  per  kilowatt  per  year  based  on  a  maxi- 
mum demand  of  150  kilowatts  and  a  secondary  charge  of  1.4 
cents  per  kilowatt  hour.  These  new  rates  were  applied  to  the 
kilowatt  hours  sold  to  that  company  during  the  calendar  year 
of  1917.  All  other  power  sold  has  been  assumed  to  be  the  same 
for  1918  as  it  was  during  1917. 

Summarizing  the  foregoing,  the  company's  estimate  of  its 
gross  earnings  for  the  calendar  year  of  1918  is  as  follows: 


5' 


Passenger   earnings    $6,543,597.23 

Car  privileges    44.345.34 

Power  sales    1,533,399.68 

Miscellaneous  earnings   117,103.03 

Gross  earnings    $8,238,445.28 

The  city  introduced  exhibit  "T,"  which  shows  that  the  passen- 
ger earnings  for  the  first  twenty-three  days  of  May,  1917,  ex- 
ceeded those  for  the  same  period  of  1918  by  $662.22;  and  that 
if  the  earnings  of  Sunday,  May  6,  1917,  which  were  abnonnal 
on  account  of  the  visit  of  the  French  Commission,  and  tlie 
corresponding  Sunday  of  1918,  were  excluded,  the  May,  1918, 
earnings  exceed  those  of  1917.  The  city  claims  that  the  pas- 
senger earnings  for  the  calendar  year  of  1918  will  amount  to 
$6,744,514.85,  which  amount  exceeds  the  actual  passeuger 
earnings  for  the  calendar  year  of  1917  by  $6,777.81. 

The  company  conceded  "for  the  purpose  of  argument'*  that 
the  1918  passenger  earnings  would  equal  those  of  1917.  Sum- 
marizing on  this  basis,  the  company's  estimate  of  the  gross  earn- 
ings for  the  calendar  year  of  1918  is  as  follows: 

PjiRscfiffer  earnings    $6,737,737.04 

Car    privileges    44.34.J.34 

Power  bales 1,533,390.08 

MisceHaneous  earnings 117^03.0:; 

$8,432,685.00 
P.U.R.1918E. 
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The  city's  estimate  of  the  gi'oss  earnings  for  the  calendar  year 
of  1918  is  as  follows: 

Pasaenffer  earnings    $6 J44,514.8.) 

Car  pnvileges 50.345.34 

Power  sales   1,533,390.IKS 

Miscellaneous  earnings   117,103.03 

$8,445,362.00 

(5)  Estimated  Operating  Expenses  for  1918. 

Under  §  28  of  the  franchise  ordinance,  the  company  is  re- 
quired to  set  aside  as  a  reserve  at  least  16  per  cent  of  its  gross 
earnings  for  the  previous  fiscal  period  to  cover  maintenance, 
repairs,  renewals,  and  depreciation.  The  company  estimates  tho 
amount  to  be  spent  upon  maintenance  of  way  and  structures, 
equipment,  power  houses,  and  substations  for  the  calendar  year 
of  1018  at  16  per  cent  of  $8,005,955.37,  which  is  the  gi'oss  earn- 
ings for  the  calendar  year  of  1917.  Sixteen  per  cent  of 
$8,005,955.37  amoimts  to  $1,280,952.86,  which  is  $30,560.62 
less  than  the  actual  amount  spent  during  the  calendar  year  of 

1917.  For  the  purposes  of  this  estimate,  the  company  assumed 
that  an  amount  equal  to  that  spent  in  1917  for  maintenance  of 
equipment,  power  houses,   and  substations  would  be  spent   in 

1918,  and  $30,560.62  less  than  the  amount  expended  in  main- 
tenance of  way  and  structures  during  the  calendar  year  of  1917. 

In  estimating  the  cost  of  power  for  the  calendar  yeai*  of 
1918,  the  company  used  the  costs  of  November  and  December, 
1917,  and  January  and  February,  1918,  as  a  basis.  The  aver- 
age switchboard  cost  of  power  during  this  period,  exclusive  of 
such  items  of  cost  as  are  covered  elsewhere,  in  accordance  with 
§  28  of  the  franchise  ordinance,  was  0.9698  cents  per  kilowatt 
hour.  This  rate  applied  to  the  1917  output  of  236,675,574 
kilowatt  hours  gives  an  estimated  power  cost  for  the  calendar 
year  of  1918  of  $2,295,281.46. 

On  April  1,  1918,  when  the  government  order  prohibiting  the 
importation  of  Illinois  coal  to  the  Kansas  City  district  went  into 
effect,  the  company  was  purchasing  coal  f.  o.  b.  Kansas  City  fi'om 
the  Springfield  district  at  $2.85  per  ton.  Under  the  new  rul- 
ing the  company  will  be  required  to  get  all  of  its  coal  from  dis- 
tricts other  than  those  mentioned  in  the  order  of  the  Fuel  Ad- 
ministrator. In  order  to  operate  the  plant,  about  75  per  cent 
P.U.R.1918E. 
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of  the  coal  purchased  must  be  screenings,  the  remainder  being 
mine  run.  The  company  estimates  that  all  of  the  screenings  re- 
quired must  be  secured  from  the  Kansas  fields,  the  government 
price  being  $3.80  f.  o.  b.  Kansas  City.  The  balance  of  the 
coal,  25  per  cent,  can  probably  l)e  secured  from  the  Missouri 
fields,  the  government  price  being  $4  f.  o.  b.  Kansas  City.  Dur- 
ing the  months  of  IS'ovember,  1917,  to  February,  1918,  inclusive, 
there  was  consumed  137,885  tons  of  coal  at  a  total  cost  of 
$449,755,  the  average  cost  per  ton  being  $3.26.  Assuming  that 
the  company  could  have  secured  75  per  cent  of  the  total  coal 
consumed  during  these  months  from  the  Kansas  fields  at  $3.80 
per  ton,  and  the  balance,  25  per  cent,  from  the  Missouri  fields 
at  $4  per  ton,  the  average  cost  of  the  coal  during  the  period  in 
question  would  have  been  $3.85  per  ton,  an  increase  of  59  cents 
per  ton  over  the  actual  cost  of  the  coal  used  in  the  computations 
before  referred  to.  During  the  months  of  April  to  December, 
inclusive,  1917,  there  was  consumed  293,276  tons  of  coal,  which, 
at  the  increased  rate  of  59  cents  per  ton,  will  mean  an  increase 
in  operating  costs  during  the  calendar  year  1918  of  $173,032.84. 
During  the  months  of  January,  February,  and  March,  1918, 
101,732  tons  of  coal  were  consumed  at  a  total  cost  of  $344,090.08, 
being  at  the  average  rate  of  $3.38  per  ton,  which  is  an  increase 
of  12  cents  per  ton  over  that  used  in  the  calculations  herein- 
before mentioned,  giving  a  total  increased  cost  of  coal  for  the 
three  months  of  1918  of  $12,207.84. 

Between  the  months  of  November,  1917,  and  February,  1918, 
inclusive,  there  was  consumed  103,659  barrels  of  fuel  oil  at  a 
cost  of  $216,963,  being  at  the  average  rate  of  $2.09  per  barrel. 
During  the  month  of  March,  1918,  the  average  cost  of  fuel 
oil  was  $2.47  per  barrel,  an  increase  of  38  cents  per  barrel  over 
the  average  price  used  during  the  four  months  used  as  a  basis* 
Applying  this  increase  to  the  consumption  of  fuel  oil  in  1917 
between  the  months  of  April  and  December,  inclusive,  223,204 
barrels,  gives  an  increased  cost  for  fuel  oil  for  that  period  of 
$84,817.52.  During  the  months  of  January,  February,  and 
March,  1918,  there  was  consumed  68,588  barrels  of  fuel  oil  at  a 
cost  of  $154,472.89,  being  at  the  average  rate  of  $2.25  per  barrel, 
which  is  an  increase  of  16  cents  per  barrel  over  the  average  rate 

obtaining  in  the  four  months  used  as  a  basis.  Applying  this  in- 
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Digitized  by  LjOOQIC 


KANSAS  CITY  R.  CO.  v.  KANSAS  CITY.  23 ) 

crease  to  the  total  number  of  barrels  consximed,  68,588,  gives 
an  increased  cost  of  fuel  oil  of  $10,969.28.  Adding  the  total 
switchboard  cost,  $2,295,281.46,  to  the  increase  in  the  cost  of 
coal,  $185,240.68,  and  to  the  increase  in  the  cost  of  fuel  oil, 
$95,786.80,  gives  a  total  estimated  switchboard  cost  for  the  cal- 
endar year  of  1918,  exclusive  of  the  maintenance  costs  before 
mentioned,  of  $2,576,308.94. 

This  Commission,  in  case  No.  1417,  directed  the  company  to 
restore  what  was  known  as  the  "July  schedules.''  The  company 
claims  that  it  has  complied  with  the  Commission's  order  in  so 
far  as  circumstances  and  conditions  have  permitted.  The  com- 
pany's estimate  of  the  cost  of  conducting  transportation  for  the 
calendar  year  of  1918  is  based  upon  the  montJis  of  Sept^nber, 
October,  November,  and  December,  1917,  and  January  and 
February  of  1918.  From  the  total  cost  of  conducting  transpor- 
tation during  these  months,  as  shown  by  Interstate  Commerce 
Commission  accounts  Nos.  63  to  78,  inclusive,  the  company 
deducted  the  expenditures  for  the  wages  of  trainmen,  account 
No.  64,  including  the  payment  made  in  November,  1917,  cov- 
ering the  accrued  increase  in  wages  applicable  to  the  period 
from  August  16th  to  August  81,  1917;  the  total  sum  so  de- 
termined is  $227,500.27.  In  fixing  the  estimated  expense  of  the 
same  items  for  1918,  the  net  six  months'  expenditures  thus  de- 
termined were  doubled,  giving  the  total  expense  $555,000.54. 

Between  the  months  of  September,  1917,  and  February,  1918, 
there  were  1,292,926  car  hours  operated  at  a  trainmen's  cost  of 
$776,893.48,  giving  an  average  cost  of  60.09  cents  per  car  hour. 
Between  the  months  of  January  and  June,  1917,  during  which 
period  the  so-called  "July  schedules"  were  in  operation,  there 
were  1,393,121  car  hours  operated,  averaging  7,697  car  hours 
per  day.  Using  this  as  a  basis,  it  is  estimated  that  the  total  car 
hours  to  be  operated  during  the  calendar  year  of  1918  conforiii- 
ing  with  the  "July  schedules,"  would  amount  to  2,809,405. 
Using  the  average  cost  of  trainmen's  wages,  60.09  cents,  during 
the  period  used  as  a  basis,  would  give  a  total  cost  chargeable  to 
account  64  of  $1,688,171.46. 

In  considering  the  item  "conducting  transportation,"  the  com- 
pany's estimate  was  based  upon  the  full  "July  schedule"  for 
the  entire  year.     On  account  of  the  shortage  in  service  during 
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the  first  four  months  of  the  year  1918,  there  slionld  be  a  pro- 
portionate deduction  from  the  company's  estimate.  The  city 
exhibit  "R"  shows  this  shortage  to  have  been  93,308  car  hours 
for  that  period,  which  amount,  taken  at  60.09  cents  per  car  hour, 
gives  $56,008.77  to  be  deducted,  making  the  adjusted  transpor- 
tation cost  $2,257,981.23,  assuming  that  the  "July  schedule'' 
will  be  operated  the  balance  of  the  year. 

Section  2  of  the  agreement  made  between  the  company  and 
its  employees,  entered  into  Noveml>er  12,  1917,  provides  a& 
follows:  "Conductors  and  motormen  who  have  been  in  the 
company's  service  for  a  period  of  one  (1)  year  and  up  to  five 
(5)  years  shall  receive,  free  of  charge,  one  (1)  suit  of  uniform 
clothing  each  year,  to  consist  of  cap,  coat,  vest  and  trousers.  All 
conductors  and  motormen  who  have  been  in  the  company's  serv-- 
ice  for  a  period  of  five  (5)  years  and  over  shall  receive  from 
the  company,  free  of  charge,  two  (2)  suits  of  uniform  clothing^ 
each  year ;  suits  to  consist  of  summer  and  winter  cap,  coat,  vest 
and  trousers,  to  become  operative  at  the  spring  inspection." 

There  are  1,520  men  entitled  this  spring  to  receive  one  suit 
and  cap,  the  cost  of  both  being  $28.50,  making  a  total  expendi- 
ture of  $43,320.     The  company  estimates  that   there  will  be- 
S68  men  entitled  to  winter  uniform  and  cap  at  a  cost  of  $31.75,. 
amounting  in  total  to  $27,559.     The  company's  estimate  of  the- 
total  transportation  expense  for  1918  is  the  cost  of  conducting 
transportation,  exclusive  of  account  64  (555,000.54),  the  esti 
mated  amount  of  account  64  when  operating  under  the  "Jub 
schedules"  ($1,686,171.46),  and  the  cost  of  uniforms  ($70,879)^ 
a  total  of  $2,314,050.     The  contract  which  the  company  has 
with  its  employees  expires  in  August  of  this  year.     Just  what 
demands  the  employees  will  make  upon  the  company  are  un- 
known at  this  time. 

Traffic  expense  has  been  estimated  by  the  company  to  be  the 
same  for  the  calendar  year  of  1918  as  it  Avas  during  a  similar 
period  of  1917. 

In  arriving  at  the  general  and  miscellaneous  expenses,  exclu- 
sive of  injuries  and  damages,  for  the  year  1918,  the  company 
took  the  four  months  ending  December  31,  1916,  and  compared 
them  with  the  similar  period  of  1917,  from  which  latter  period 

was  deducted  the  sum  of  $91,900.87,  representing  August,  1917^ 
r.u.R.ioiSE. 
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strike  expense,  charged  during  the  months  in  question.  After 
this  elimination  it  was  found  that  the  four  months  of  1917  showed 
an  increase  over  the  same  period  of  1916  of  17.2  per  cent.  The 
total  expenditures  to  general  and  miscellaneous  accounts,  exclu- 
sive of  injuries  and  damages,  for  the  calendar  year  of  1917, 
were  $40;}, 525. 7 5 ;  and  the  company  therefore  assumed  that  the 
expenses  under  this  head  for  the  year  1918  would  increase  1  7.2 
per  cent,  making  a  total  of  $472,9;)2.18.  The  compju..  is 
carrying  a  larger  amount  of  insurance  this  year  than  in  former 
years,  the  increased  cost  being  f$5,000.  Including  this  amount, 
the  total  estimated  expenditures  under  general  and  miscellaneous 
accounts  for  the  year  1918  will  be  $477,9;52.18,  which  is 
$38,994.30  less  than  the  amount  expended  in  the  calendar  year 
of  1917, 

The  company  estimates  injury  and  damage  expense  for  the 
calendar  year  of  1918  on  the  basis  of  its  experience  during  the 
eighteen  months  ending  ilarch  31,  1918.  During  this  period, 
injury  and  damage  expense  amounted  to  5.35  per  cent  of  the 
gross  earnings.  It  is  estimated  by  the  company  that  taxes  of  all 
kinds  will  show  an  increase  in  1918  over  1917  of  $31,944.21 ; 
and  the  company  is  now  setting  up  a  monthly  accrual,  which  at 
the  end  of  the  year  will  total  the  sum  of  $531,000.  This  esti- 
mate does  not  include  any  amount  upon  accoimt  of  income  tax, 
cither  Federal  or  state.  The  company  takes  the  position  that 
the  city  has  a  substantial  interest  in  the  earnings  of  the  company, 
and  that  therefore  they  are  not  taxable.  This,  however,  is  a 
di^^puted  point,  and  as  yet  has  not  been  decided  by  the  Federal 
authorities. 

In  estimating  the  amount  necessary  to  be  paid  in  satisfaction 
of  old  injury  and  damage  claims  prior  to  July  8,  1914,  the 
company  took  the  actual  expenditures  during  the  calendar  year 
1017  and  added  thereto  the  sum  of  $25,355.10.  This  latter  item 
represents  the  payment  of  a  large  judgment  in  April  of  1918, 
and,  as  no  large  judgments  were  liquidated  in  1917,  the  com- 
pany assumed  that  this  amount  would  be  in  excess  of  .any  other 
claims  paid.  In  the  item  "injuries  and  danaages,"  prior  to 
•fnly  8,  1914,  the  company  shows  $80,868.52,  which  the  city 
claims  should  be  deducted  from  operating  expenses.  The  city 
states  that  previous  to  July  1,  1917,  there  was  earned  and  set 

Kl'.R.lOlSE.  30 


Digitized  by  LjOOQIC 


242  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

aside  as  provided  by  §  27,  paragraph  3,  of  the  francnise,  the 
sum  of  $200,000  to  take  care  of  these  old  injury  and  damage 
claims  which  were  at  that  time  liquidated,  and  the  company, 
having  already  earned  the  money  for  this  purpose,  should  not 
now  be  permitted  to  again  earn  it  and  charge  it  to  operating 
expense. 

The  fixed  charges  have  been  assumed  by  the  company  as  the 
total  amount  paid  during  1917,  together  with  certain  additional 
charges.  The  company  has  outstanding  three  year  5§  per  cent 
notes  in  the  siun  of  $6^59,000,  which  become  due  July  1,  1918, 
at  which  time,  from  the  most  favorable  terms  so  far  offered,  it 
is  estimated  that  this  money  will  cost  approximately  9  per  cent ; 
thus  increasing  interest  charges  $109,532.50  for  the  last  six 
months  of  1918.  The  company  states  that,  in  order  to  complete 
improvements  now  under  way  or  under  contract,  it  will  also  be 
necessary  for  it  to  borrow  the  sum  of  $500,000.  In  arriving 
at  the  total  fixed  charges,  it  has  been  assumed  that  this  money 
will  also  cost  9  per  cent.  There  is  also  outstanding  $425,000 
in  short-term  notes  expiring  at  different  dates  up  to  July  1,  1918. 
When,  and  as  these  notes  fall  due,  they  will  be  renewed  until 
July  1,  1918,  at  6  per  cent,  upon  which  date  they  will  be  re- 
tired either  by  the  issuance  of  bonds  or  by  renewing  the  notes, 
in  either  of  which  events  the  cost,  including  discounts,  is  esti- 
mated at  9  per  cent. 

The  city  claims  that  the  total  operating  expense  for  the  calen- 
dar year  will  amount  to  $7,500,286.11.  This  amount  is  ob- 
tained by  deducting  $56,068.77  from  the  item,  "conducting 
transportation/'  and  the  $80,868.52  charged  in  the  item,  "in- 
juries and  damages  prior  to  July  8,  1914,"  from  the  company's 
estimate  of  total  operating  expense  for  the  calendar  year  of  1918. 
Deducting  $7,560,286.11  from  $8,445,363.90,  we  have  $885,- 
076.29  net  earnings,  and  adding  thereto  $22,754.86,  "miscellane- 
ous earnings"  gives  $907,851.65,  which  is  the  city's  estimate  of 
the  1918  net  income,  after  providing  for  maintenance  and  de- 
preciation. 

Considering  the  item  of  "interest,"  the  city  claims  that  itg 
exhibit  "S"  shows  that  $13,507.50  should  be  deducted  from  in- 
terest charges  in  the  compam^s  exhibit  18-B,  and  that  an  exami- 
nation of  exhibit  "S"  also  shows  that  $31,480.59,  "interest  notes 
P.U.R.1918E. 
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payable"  (company's  exhibit  18-B),  should  also  be  deducted, 
making  a  total  deduction  of  $44,997.09,  giving  corrected  "deduc- 
tions^' of  $1,761,618.83,  instead  of  $1,806,615.92,  as  estimated 
by  tlie  company.  (Company's  exhibit  18-B.)  The  city's  exhibit 
"S''  shows  the  interest  on  bonds,  notes,  and  injury  and  damage 
certificates  to  be  $1,731,920.  This  amount  plus  bond  discount, 
$28,592.63,  and  miscellaneous  taxes,  $1,106.20,  equals  $1,761,- 
018.8^  corrected  "deductions"  as  shown  above. 

The  city's  exhibit  "H"  shows  $697,778.46  of  property  in 
Missouri  and  Kansas  not  used  in  the  service.  The  company  is 
paying  interest  on  approximately  80  per  cent  of  its  combined 
franchise  capital  value,  and  therefore  the  city  contends  that  80 
per  cent  of  this  unused  property,  or  $558,222.76,  is  represented 
by  interest  debt,  whiich  at  6  per  cent  amounts  to  $33,493.37; 
which,  taken  from  corrected  "deductions"  of  $1,761,618.83, 
gives  corrected  "deductions"  of  $1,728,125.46,  and  imder  item 
^'available  for  return  on  investment  and  city  surphis"  there 
would  be  a  deficit  of  $820,293.81,  instead  of  $1,242,639.18, 
shown  by  the  company.  Exhibit  "L,"  submitted  by  Mr.  E.  P. 
Woods,  city  member  board  of  control,  shows  that  this  deficit 
would  be  $992,254. 

A.  summary  of  the  company's  and  the  city's  estimate  of  revenue 

and  c^^penses  for  the  calendar  year  of  1918  is  shown  in  table  I. 
J*.U.R,1918B. 
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TABLE  L 
SUMMARY  OF  EVIDENCE  RELATIVE  TO  EARNINGS  AND  OPERAT- 
ING EXPENSES  FOR  1918. 
fhe  evidence  relatire  to  eaxninss  and  operating  expenses  can  best  be  com- 
pared by  tabulation,  which  follows: 


1       Company 
wicome  Statement  for  1918.  |  Exhibit  18-B. 

Citv  ExhibiU 
and  Brief. 

$6,744,514.85 

50,345.34 

1,533,399.68 

117,103.03 

I'assen^er  earnings   

$6,543,507.23 

44,345.34 

1,533,399.68 

117,103.03 

I-'owi*r  sales 

M'\scellaneoiis  earnings  .... 

Gross  earnings 

MaVktenance: 

Wa^  and  structuree  .*.. 

"PU  iiinniAnt 

$8,238,445.28 

$713,600.62 

389,009.49 

178,342.75 

2,576,308.94 

2,314,050.00 

7,492.29 

477,932.18 

428,318.61 

$8,445,362.90 

$713,600.62 

389,009.49 

178,342.75 

2,576,308.94 

2,257,981.25 

7,492.29 

477,932.18 

428,318.61 

Power 

Power — operating    

Conducting  transportation. . 
Traffic 

(leneral  and  miscellaneous. . 
Injuries  and  damages 

Operating  expenses   . . . 
Taxes    

$7,085,054.88 
531,300.00 

80,868.52 

$7,028,986.11 
531,300.00 

Injuries  and  damages  prior 
to  July  3,  1914 

Total  opei  ating  expenses 
Xet  earniugs    

$7,697,223.40 

641,221.88 

22,754.86 

$7,560,286.11 

885,076.79 

22,764.86 

MiscelJaueous  earnings  .... 

Nut  income  .....•••.. 

$563,976.74 

$1,745,427.50 

28,592.63 

31,489.59 

1,106.20 

907,831.65 
Citv  Exhibit 

DedurtijDS. 

City  Exhibit 

'Tar." 

Bond  interest 

^      $1,731,920.00 
28,592.03 

1,106.20 

$1,698,426.63 

Bond  discount 

28,592.63 

Interest  notes  payable  . . 
Miscellaneoufj  taxes 

1,106.20 

Total     

$1,806,615.92 

1,242,639.18 

1 1,034,499.37 
2,115,600.00 

1,551,623.26 

$1,761,618.83 
853,787.18 

$l,728,12.j.4(*; 

Deficit  under  operating  ex- 
penses and  fixed  charges . . 

Deficit  under  operating  ex- 
penses and  fixed  charges. . 

6%  interest  on  capital  value 

Deficit  imder  operating  ex- 
penses and  6%  on  capital 
value     

820,293.81 

1  After  making  corrections  conceded  by  Colonel  Kealy. 

In  figuring  the  probable  deficit  for  the  calendar  year  of  1918, 
no  allowance  has  been  made  for  an  increase  in  wages.  The  evi- 
dence shows  that  the  present  wage  of  25  cent€  to  33  cents  per 
hour  (top  wage  reached  in  five  years)  is  below  the  rates  paid 
in  this  community  for  common  labor.  The  company  states  that 
present  wages  are  inadequate  to  secure  sufficient  men;  and  are 
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not  adequate  to  hold  the  old  men.  The  company  lost  160  train- 
men in  April.  Many  of  the  trainmen  testified  that  they  cannot 
live  on  the  present  wage.  An  increase  of  1  cent  an  hour  to  the 
wages  of  employees  receiving  less  than  $1,800  will  add  about 
$105,000" per  annum  to  the  pay  roll. 

Summarizing  the  evidence  as  to  the  estimated  system  deficit 
under  fixed  charges  for  the  calendar  year,  we  have: 

Colonel  Kealy    $1,242,639.18  (ex.   18-B) 

<'(>lonel  Kealy's  corrected  estimate     1,034,490.37  (companv  brief  11) 

Mr.  WoodH   ' 092,264.00  (city  evidence  and  exhibit) 

J>y  deduction   853,787.1 8  { city  brief  55 ) 

C ity    820,293.81  (city  brief  55) 

The  methods  of  arriving  at  these  figures  have  been  explained, 
and  need  no  further  discussion. 

The  Commission's  estimate  of  the  1918  system  deficit  under 

iixed  cluH^et  is  $860,564.99.     The  details  of  this  estimate  are 

shown  in  table  II. 

TABLE  II. 

COMMISSION'S  ESTIMATE  OF  1918  SYSTEM  DEFICIT. 

Income  Statement  for  1018. 

Passenger  earnings    $6,7.17 ,737.tU 

Car  privileges   r)0.34r>.:u 

Power  sales  l,r):};].3!ii».(5S 

MisceUaneouB  earnings   1 1 7,103.0.'! 


Gross  earnings    $8,438,586.00 

Maintenance : 

Way  and  structures  $71 3,600.62 

Equipment 381>,00!).4!» 

Power    178.342.7") 

Power — operating     2,r)7(i,.>()8.1)4 

Conducting  transportation    2,2r»7,981.2:J 

Traffic 7,41)2.21) 

Oeoeral  and  miscellaneous   477,932.1s 

Injuries  and  damages   428,31 8.01 


Operating  expenses    $7,028,986.1 1 

Tax«8     531,300.00 

Injuries  and  damages  prior  to  July  8,  1014, 


Total  operating  expenses   $7,560,286.1 1 

Net  eamings   * 878,208.08 

Miscellaneous  earnings  22,704.8(> 

Net  income   $901,063.84 

Deductions : 

Bond  interest    $1,731,020.00 

Bond  discount 28,.'>02.6:j 

Intere-it  notes  payable  

Mi^ccll-jiiL'ous  taxes    1,106.20 


ToUl    $1,761,618.83 

>yiitem  deficit  under  fixed  charges   860,564.09 

P.UJL1918E. 
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The  estimated  net  income  of  $901,053.84,  amounts  to  3.3 
per  cent  on  $27,239,000,  the  "bare  bones"  value  of  the  system ; 
or  2.56  per  cent  on  $35,260,524,  the  system  capital  value  as 
shown  by  the  city's  exhibit  "I.'' 

Referring  to  table  I.,  it  will  be  noted  that  the  city  estimates 
that  the  system  net  income  for  the  calendar  year  of  1918  will 
be  $907,831.65. 

It  is  therefore  apparent  that  the  company  will  have  a  substan- 
tial deficit  at  the  end  of  this  year,  unless  it  obtains  an  increase 
in  rates. 

(6)  Methods  of  Providing  Additional  Revenue. 

In  Case  No.  1457,  in  Re  United  R.  Co.  5  Mo.  P.  S.  C.  726, 
P.U.R.1918B,  815,  this  Commission  estimated  that  an  increase 
in  adult  fares  from  5  to  6  cents  would  result  in  a  decrease  of 
3  per  cent  in  the  adult  passenger  traffic  of  the  calendar  year  of 
1917;  and  used  the  number  of  adult  passengers  so  obtained  as  a 
basis  for  estimating  the  1918  revenue  from  a  6-cent  fare.  It 
was  assumed  that  the  half-fare  passengers  for  1918  would  equal 
those  of  1917.  Proceeding  on  the  same  basis  in  this  case,  we 
estimate  that  the  probable  increase  in  system  revenue  resulting 
from  an  increase  of  adult  fares  to  6  cents  will  amount  to 
$1,114,549.90  per  annum.  The  details  of  this  estimate  are 
shown  in  table  III. 

TABLE  III. 


Actual  1917  (System) 

Bate  of 
Pare. 

Kstiniaied  1S16  (System) 

Increased 
Revenue. 

Revenuo 
Passengers. 

I^asseiiKer 
Revenues. 

Revenue 
PaftHengers. 

Passenger 
RevenupH. 

16.787.787.04 

U 

180.286.067 
1,404.919 

17.817,164.02 
85.122.98 

185.720.452 

181,690.986 

17.862.287.00 

I1.U4.549.96 
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(7)  Division  of  Figures  between  Missouri  and  Ka^isas,  and  into 
Interstate  and  Intrastate  Business. 

The  company  states  that  the  division  between  states  is  in  ac- 
cordance with  the  method  tried  out  and  tested  for  many  years 
and  that  has  been  approved  by  both  cities.  Tranj^portation 
revenue  is  divided  as  follows :  "All  lines  running  solely  in  one 
state  have  their  revenues  credited  in  that  state;  interstate  lines 
have  their  revenue  credited  to  the  state  where  collected,  reading 
l)ein^  taken  at  the  state  line.  While  an  intercity  passenger 
boarding  and  paying  fare  in  one  state  has  his  fare  credited  to 
that  state;  although  he  rides  a  part  of  the  way  into  the  other 
state,  yet  the  flow  of  travel  being  equal  in  the  two  directions,  his 
fare  is  balanced  by  the  passenger  paying  fare  in  the  other  state 
and  riding  into  the  one.  Other  revenue  is  credited  where  it  is 
earned.  Operating  expenses  that  are  localized  are  charged  where 
incurred.  Overhead  is  prorated  on  revenue.  .  .  .  The  entire 
plan  has  been  carefully  worked  out  through  a  course  of  years, 
and  has  been  formally  declared  by  the  interested  parties,  the 
cities,  and  company  to  be  fair  and  correct." 

The  results  of  this  division  are  shown  on  companys'  exhibits 
4  and  5. 
r.u.R.ioisB. 
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Exhibit  5  relates  to  the  Kansas  property,  and  hence  is  not 

vn  in  this  report. 

The  city  claims  that  the  company's  exhibit  4  is  subject  to 
certain  adjustments.  By  taking  84  per  cent  of  the  fixed  charges 
sho^ni  by  the  company  for  the  three  months'  period  and  the  six 
mouths'  period  ending  March  31,  1918,  and  December  31,  1917, 
respectively  (exhibit  No.  3),  for  the  Missouri  fixed  charges  for 
the  nine  months'  period,  and  subtracting  therefrom  the  net  in- 
come for  tlte  same  periods  for  Missouri  (company's  exhibit  Xo. 
4),  the  city  estimates  the  Missouri  deficit  to  be  $447,920  below 
operating  expenses  and  fixed  charges.  From  this  deficit,  the 
city  contends  that  there  should  be  deducted  $107,000  on  account 
of  the  increased  power  rate  from  the  Kansas  City  Light  & 
Power  Company,  accruing  prior  to  January  1,  1918,  and  also 
the  increased  rate  since  January  1,  1918,  to  March  31,  1918, 
which  amounts  to  approximately  $93,000,  or  $200,000  in  all. 
Ill©  city  claims  that  there  should  be  a  further  deduction  of 
$17,640  for  interest  paid  on  that  portion  of  the  injury  and 
damage  certificates  which  the  company  would  not  have  issued  if 
the  $500,000  cash  paid  out  in  dividends  had  been  applied  on 
these  injury  and  damage  claims  as  provided  in  the  franchise 
The  city  contends  that  interest  paid  on  unused  property  amount- 
Jiig  to  $22,391  should  be  deducted.  During  this  period  there" 
was  a  strike  loss  of  $270,000,  of  which  the  Missouri  apportion- 
nient  would  be  84  per  cent  or  $226,800.  The  city  contends  that 
this  amount  should  be  deducted  from  operating  expenses. 

Taking  into  consideration  the  items  enumerated  above,  the 
^'ity  claims  that  under  nonnal  conditions  the  surplus  over  operat- 
ing expenses  and  fixed  charges  for  this  period  is  $18,911  for  the 
nine  months  of  the  fiscal  year  from  July  1,  1917,  to  March  31, 
1918,  for  the  Missouri  property.  To  the  net  income  of  $531,- 
'^62.40  for  nine  months  ending  March  31,  1918  (exhibit  4),  we 
aW  these  items  called  to  our  attention  by  the  city  counselor  in 
his  brief,  consisting  of  $200,000  for  increased  power  receipts, 
$226,800  to  cover  Missouri  portion  of  the  strike  expense,  obtain- 
ing a  corrected  net  income  for  the  nine  months'  period  of  $958,- 

^62,40.    This  indicates  a  net  return  of  5^  per  cent  per  annum 
P.U.R.1918E. 
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on  the  '"bare  bones"  value  of  $23,000,000  for  all  the  Missouri 
property.  Based  on  $29,879,068,  the  capital  value  in  Missouri 
as  shown  on  page  8  of  the  city's  exhibit  "L,''  the  return  is  about 
4.3  per  cent  after  making  corrections  outlined  above. 

The  company  states  that  of  the  total  business  originating  in 
Missouri,  during  a  period  of  several  years,  10  to  15  per  cent  has 
been  interstate.  The  company  made  a  recent  check  extending 
over  five  typical  days,  during  a  period  of  typical  earnings  and 
typical  weather;  and  claims  that  this  check  shows  typical  traffic 
conditions,  so  far  as  traffic  between  states  is  concerned.  The 
check  shows  that  of  the  total  Missouri  transportation  business, 
13.8  per  cent  is  interstate  and  86.2  per  cent  is  intrastate;  and  of 
the  total  Missouri  gross  business  (power  and  transportation) 
12.24  per  cent  is  interstate  and  87.76  per  cent  is  intrastate. 

The  company  claims  that  the  average  cost  of  hauling  interstate 
passengers  is  equal  to  the  average  cost  of  hauling  intrastate  pas- 
sengers. This  claim  is  based  upon  the  fact  that  there  is  little,  if 
any,  diflFerence  in  the  average  length  of  haul,  that  passengers  ride 
in  the  same  cars,  manned  by  the  same  men,  paid  the  same  wages, 
and  are  carried  over  the  same  tracks,  maintained  at  the  same  ex- 
pense. 

The  evidence  shows  that  the  total  Missouri  business  is  about 
86  per  cent  of  the  whole,  and  that  of  Kansas  about  14  per  cent ; 
of  the  Missouri  transportation  business  about  13.8  per  cent  is  in- 
terstate and  86.2  per  cent  intrastate;  of  the  Missouri  gross  busi- 
ness 12.24  per  cent  is  interstate  and  87.76  per  cent  is  intrastate. 

Evidence  introduced  by  the  company  shows  that  the  investment 
and  fixed  charges  of  the  property  in  each  state  for  interstate  and 
intrastate  business,  respectively,  is  in  the  same  ratio  as  that  borne 
by  the  interstate  to  the  intrastate  gross  business,  so  that  it  is  pos- 
sible  to  divide  between  interstate  and  intrastate  business  the  in- 
come, operating  expense,  and  fixed  charges,  including  interest. 

This  division  between  intrastate  and  interstate  business  in  Mis- 
souri is  shown  on  the  companys'  exhibits  29-A  and  29-B,  which 
follows : 
P.U.R.191SB. 
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Exhibits  29-A  and  29-B  show  that  for  the  three  months  end- 
ing  March  31, 1918,  the  Missouri  intrastate  business  was  operated 
at  a  loss  of  $12,803.50  below  actual  operating  expenses,  and  that 
the  fixed  charges  upon  the  property  devoted  to  such  Missouri  in- 
trastate business  during  said  period  was  $298,940.39.    Therefore, 
during  this  period,  on  Missouri  intrastate  business  the  company 
accumulated  a  deficit  of  $311,743.89  less  than  interest  and  bond 
discount,   and  a  deficit  of  $474,102.59   for  the  nine  months' 
jjeriod  ending  March  31,  1918.     Exhibits  29-A  and  29-B  are 
subject  to  the  same  corrections  that  the  city  claims  should  apply 
to  exhibits  3  and  4.    The  $200,000  for  increased  power  receipts 
should  all  be  credited  to  Missouri  intrastate  earnings,  of  the  $17,- 
C40  for  interest  paid  on  a  portion  of  the  injury ;  and  damage  cer- 
tificates, 87.76  per  cent,  or  $15,841,  should  be  credited  to  Mis- 
souri intrastate  earnings :  and  of  the  $226,800  for  the  Missouri 
portion  of  the  strike  expense,  87.76  per  cent,  or  $199,040,  should 
be  credited  to  Missouri  intrastate  earnings.     The  sum  of  these 
items  amount  to  $414,861,  which  amount  applied  to  the  deficit 
of  $474,102.59  for  the  nine  months'  period  ending  March  31, 
1918  (company^s  exhibits  3  and  4),  givcL  a  deficit  under  operat- 
ing expenses  and  fixed  charges  for  the  nine  months'  period  ending 
March  31,  1918,  of  $59,221.59  on  the  Missouri  intrastate  busi- 
ness.  Taking  the  net  income  of  $411,878.13  for  the  nine  months' 
period  ending  March  31,  1918,  as  shown  by  company's  exhibit 
29-A,  and  adding  thereto  $200,000  for  incieased  power  receipts 
and  $199,040  to  cover  strike  expense,  we  get  a  corrected  net  in- 
come of  $711,918.13  for  the  nine  months'  period.     This  amount 
indicates  a  return  of  about  4.7  per  cent  on  $20,184,000,  the  "bare 
bones''  value  of  the  property  assignable  to  Missouri  intrastate 


(8)  Jackson  Cownty  Business. 

Evidence  iatroduced  by  the  company  shows  that  the  business 
in  Jackson  county  outside  of  Kansas  City,  Missouri,  is  about  3 
per  cent  of  the  total  Missouri  business  and  that  the  cost  of  opera- 
tion for  such  outside  business  bears  about  the  same  relation  to  in- 
come from  that  business  that  the  total  investment  and  operating 
<^t  of  the  entire  Missouri  business  bears  to  the  entire  illssouri 
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income.  It  therefore  appears  that  the  inclusion  of  this  business 
in  the  total  does  not  change  the  rates,  and  for  the  purposes  of  this 
case  may  be  disregarded. 

(9)  1918  Deficit  on  Missouri  Intrastate  Badness. 

The  system  deficit  for  the  calendar  year  of  1918  has  been  esti- 
mated as  follows: 

City     $820^93^1  (table    I.) 

The  Commission   860^64.99  (taUe  D.) 

The  company  1,034,499^7  (table    L) 

The   company    1,242,639.18  (table    1.) 

Referring  now  to  the  Commission's  estimate  of  $860,564.99, 
say  $860,000  in  round  numbers,  under  the  evidence  86  per  cent 
of  this  deficit,  or  $739,000  in  round  numbers,  must  be  ascribed  to 
Missouri  business,  intra  and  inter  state.  The  total  Missouri  busi- 
ness is  then  apportioned  12.24  per  cent  to  interstate  and  87.76 
per  cent  to  intrastate.  Taking  87.76  per  cent  of  $739,000,  we 
have  an  estimated  deficit  of  $648,546  on  the  Missouri  intrastate 
business,  below  operating  expenses  and  interest  charges  for  the 
calendar  year  of  1918.  This  deficit  for  the  Missouri  intrastate 
business  does  not  make  an  allowance  for  contingencies,  or  for  an 
increase  in  wages. 

The  Commission  has  estimated  (table  III.)  that  an  increase  of 
the  adult  fare  from  5  to  6  cents  would  increase  the  system  revenue 
$1,114,549.96  per  annum.  Assigning  86  per  cent  of  this  amount, 
or  $958,512.97,  to  Missouri,  and  then  assigning  87.76  per  cent  of 
$958,512.97,  or  $841,190.98,  to  Missouri  intrastate  business,  it 
will  be  observed  that  an  increase  of  1  cent  in  the  adult  fares  will 
pay  the  Missouri  intrastate  operating  expenses  and  interest,  and 
provide  some  margin  to  cover  an  increase  in  wages. 

-t.  Conclusions, 

From  a  careful  consideration  of  all  the  evidence  in  this  case, 
we  conclude  that  the  Kansas  City  Railways  Company  is  entitled 
to  immediate  relief,  by  an  increase  in  revenue.  An  increase  of 
the  adult  fare  from  5  to  6  cents  will  pay  operating  expenses  and 
interest,  and  leave  a  margin  for  some  increase  in  wages,  and  thus 
enable  the  company  to  render  service. 


P.U.R.3918E. 


Digitized  by  LjOOQIC 


KANSAS  CITY  R.  CO.  v.  KANSAS  CITY.  255 

This  Commission  has  never  made  a  formal  valuation  of  the 
property  of  the  Kansas  City  Railways  company.  In  case  Xo. 
610,  under  the  evidence,  the  Commission  did  conclude  that  the 
value  was  sufficient 'under  the  provision  of  §  62  of  the  Public 
Service  Commission  Law  to  wari'ant  the  capitalization  of  the  sys- 
tem at  $28,000,000  as  of  the  date  May  31,  1913,  in  addition  to 
capitalization  of  any  sum  or  sums  paid  in  cash.  A  valuation  at 
that  time  for  rate-making  purposes  might  not  have  equaled  $28,- 
000,000. 

We  have  shown  that  the  "bare  bones"  value  of  the  Missouri 
property  is  about  $23,000,000.  If  this  amount  87.76  per  cent,  or 
$20,184,800,  is  the  "bare  bones"  value  of  the  Missouri  intrastate 
property.  This  is  the  lowest  figure  that  can  be  deduced  from  the 
evidence.  For  rate-making  purposes  it  would  be  necessary  to  add 
something  to  the  "bare  bones''  value  to  cover  the  intangible  value 
of  the  property.  The  capital  value  of  the  Missouri  property,  as 
shown  on  page  5  of  the  cit/s  exhibit  "L,''  is  $29,879,068.  Of  this 
amount  87.76  per  cent,  or  $26,221,870,  is  assignable  to  Missouri 
intrastate  property.  In  table  II.  we  show  our  estimate  of  the 
system  net  income  for  the  calendar  year  of  1918  to  be  $901,- 
053.84,  of  this  amount  86  per  cent,  or  $774,906.30,  is  assignable 
to  Missouri ;  and  87.76  per  cent  of  $774,906.30,  or  $680,057.77, 
is  assignable  to  Missouri  intrastate  business.  This  indicates  a 
probable  return  of  about  3.4  per  cent  on  $20,184,000,  the  "bare 
bones"  value  of  the  property  assignable  to  Missouri  intrastate 
business  for  the  calendar  year  of  1918. 

[8]  We  therefore  conclude  from  the  evidence  before  us  that  the 
maximum  rate  of  5  cents,  chargeable  by  the  company  for  transport- 
ing adult  intrastate  passengers  within  the  limits  of  Kansas  City, 
Missouri,  is  insufficient  to  yield  reasonable  compensation  for  the 
service  rendered,  and  is  imjust  and  unreasonable ;  and,  having  duo 
regard,  among  other  things,  to  a  reasonable  average  return  upon 
the  value  of  the  company's  property  actually  used  in  the  public 
service,  and  to  the  necessity  of  making  reservation  out  of  income 
for  surplus  and  contingenpics,  the  company  will  be  permitted  to 
hereafter  charge  for  the  period  fixed  in  the  order,  as  just  and  rea- 
sonable maximum  rates  for  the  service  performed,  a  fare  of  6 
cents  for  transporting  adult  intrastate  passengers,  and  the  pres- 
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cnt  fare  of  2^  cents  for  children,  within  the  limits  of  Kansas  City, 
Missouri. 

AVe  estimate  that  an  incrase  of  the  Missouri  intrastate  adult- 
fare  to  6  cents  will  increase  the  revenue  $841,1^0.98,  which 
amount  added  to  $680,057.77,  shown  above,  will  make  the 
estimated  net  income  $1,521,248.76  on  the  Missouri  intrastate 
business.  This  amounts  to  a  6  per  cent  return  on  about  $25,000,- 
000,  without  allowance  for  contingencies  or  an  increase  in  wages. 

The  zone  system  of  rates  is  considered  by  some  to  be  more  equi- 
table than  the  flat  rate,  in  that  the  fare  in  the  former  instance  is 
approximately  proportional  to  the  distance  traveled.  However, 
taking  the  community  as  a  whole,  it  is  very  doubtful  if  the  zone 
system  of  fares  would  be  desirable.  It  would  entail  considerable 
adjustment  of  real  estate  values,  change  in  living  conditions,  con- 
gestion in  the  inner  zone,  and  additional  expense  on  the  part  of 
the  company. 

A  charge  for  transfers  will  not  raise  sufficient  revenue,  and  it  is 
considered  advisable  to  retain  the  imiversal  free  transfer  priv- 
ilege. 

The  company  will  be  required  to  issue  coupon  books  or  metal 
discs  for  the  convenience  of  the  public,  without  change  of  rate,  to 
avoid  delay  and  confusion  arising  from  making  change.  The 
Commission  will  require  the  company  to  submit  monthly  state- 
ments setting  forth  full  information  upon  revenue  and  exf>ense 
during  the  montli,  for  the  purpose  of  closely  controlling  the  sit- 
uation for  the  benefit  of  the  general  public. 

The  Commission  will  reserve  full  jurisdiction  of  every  phase 
of  this  case,  and  will  reserve  the  right  to  modify  any  order  en- 
tered herein,  including  the  rate  of  fare  herein  allowed,  whenever 
changed  conditions  shall  justify. 

An  order  will  be  entered  in  conformity  with  the  views  herein 
expressed. 

Simpson,  C,  and  Flad,  C.  concur. 

I. 

Bean,  Oommissioner,  dissenting:    The  Kansas  City  Railways 

Company  presented  its  application  to  increase  the  fares  char^:ed 

for  carrying  passengers  at  Kansas  City,  above  the  rates  named  by 
P.U.R.ioisE. 
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the  franchise  granted  to  it  by  the  city  of  Kansas  City,  and  the  case 
has  been  duly  heard  by  the  Commission.     The  maximum  fares 
to  be  charged  by  the  railway  company  as  prescribed  in  §  9  of  the 
franchise  ordinance  are :    ''Until  and  unless  fares  be  reduced  as 
in  this  ordinance  provided,  the  company  shall  for  a  single  fare  of 
•>  cents  carry  each  passenger  over  twelve  years  of  age,  and  for  a 
sing-lo  fare  of  2^  cents,  to  be  paid  as  hereinafter  stated,  carry  each 
passenger  twelve  years  of  age  or  under,  from  starting  point  to  des- 
tiaatiion,  over  its  entire  system,  within  the  city,  including  all  ex- 
tensions, additions,  and  lines  therein;  provided  that  children 
"nclor  eight  years  of  age,  accompanied  by  a  person  paying  fare,* 
shall    l)e  permitted  to  ride  fi-ee." 

I  s.xn  unable  to  assent  to  the  views  expressed  by  the  majority  of 
the  CITommission  that  the  railway  company  and  the  city  have 
agro^<3,  under  tlie  terms  of  the  franchise,  that  the  maximum  fares 
nai:rxc3<i  in  the  franchise  may  be  increased  by  the  Commission  after 
«ai^s^  shown.  There  is  no  provision  in  the  franchise  authorizing 
this  Commission  to  increase  rates  above  those  named  therein. 
Iho  xnaximum  rates  named  in  the  franchise  were  not  to  be  ex- 
ce(*<ic*ci  during  the  life  of  the  franchise,  which  is  specifically  and 
flc^^fl^.  ge^  forth  in  the  franchise. 

^li^  city  of  Kansas  City,  in  granting  a  franchise  to  the  Kansas 

^^^y    ^Railways  Company  to  construct  and  operate  a  street  rail- 

^^^y  xipon  its  streets  upon  the  terms  and  conditions  set  forth  there- 

^y  ixi eluding  as  one  of  the  conditions  thereof  the  maximum  farea 

to   oo   charged  by  the  company,  was  in  the  exercise  of  a  right 

P^^ted  to  it  by  the  Constitution  of  the  state ;  the  legislature  was 

^thont  power  to  increase  the  fares  named  in  said  franchise,  or 

^  ^tithorize  the  Commission  to  increase  such  fares  as  have  been 

fixed  in  the  franchise ;  hence,  it  follows  that  this  case  should  be 

dismissed.    Mo.  Const.  §  20,  art.  12. 

-My  views  upon  the  construction  of  the  foregoing  section  of  the 
Constitution  of  the  state  as  applied  to  the  question  at  issue  in 
tnia  case  are  set  forth  in  the  dissenting  reports  as  filed  on  the  2i{ 
^^y  of  March,  1918,  and  on  the  11th  day  of  May,  1918,  in  the 
case  of  Re  United  R.  Co.  5  Mo.  P.  S.  C.  726,  P.U.R.1918B,  815, 
^^- 1457,  and  reference  is  here  made  to  same. 

The  case  of  State  ex  p©L  Sedalia  v.  Public  Service  Conunis- 
P-^'H.IOISE.  17 
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sion,  decided  by  our  supreme  court  on  the  4th  day  of  Juue,  1918^ 
is  in  no  way  in  point  here.  In  that  case  the  court  held  that  the 
legislature  could  not  authorize  a  city  to  make  an  inviolable  con- 
tract  for  rates  for  water  service  because  of  §  6  of  article  12  of  the 
Constitution  of  this  state,  which  is  as  follows :  "The  exercise  of 
the  police  power  of  the  state  shall  never  be  abridged,  or  so  con- 
strued as  to  permit  corporations  to  conduct  their  business  in  such 
manner  as  to  infringe  the  equal  rights  of  individuals,  or  the  gen- 
eral  well-being  of  the  state." 

The  foregoing  section  of  the  Constitution  is  a  limitation  upon 
the  power  of  the  legislature,  and  does  not  provide  that  the  police 
power  may  not  be  limited,  and  is  not  to  be  limited  by  other  pro- 
visions of  the  same  Constitution. 

The  police  powers  of  the  state  were  referred  to  by  Chief  Jus- 
tice Taney  in  the  License  Cases,  5  How.  583,  12  L.  ed.  291,  as- 
"nothing  more  or  less  than  the  powers  of  government  inherent  in 
every  sovereignty  .  •  •  that  is  to  say,  .  .  •  the  power  to. 
govern  men  and  things." 

The  Constitution  of  this  state  contains  many  limitations  upon 
the  police  power  as  defined  above,  and  also  within  the  meaning  of 
limitations  of  the  police  power  as  specified  by  Freund's  Police 
Power,  page  13,  ^  18,  as  follows: 

*The  constitutional  limitations  upon  police  legislation  are  part- 
ly specific  and  partly  general.  The  principal  specific  limitations- 
are  directed  against  legislation  establishing  a  religion  or  for- 
bidding its  free  exercise,  abridging  the  freedom  of  speech  and 
press,  and  assembly,  restraining  the  right  to  keep  and  bear  arms,, 
and  authorizing  unseasonable  searches  and  seizures.  Retroactive 
legislation  is  restrained  by  the  prohibition  of  ex  post  facto  laws^ 
and  of  laws  impairing  the  obligation  of  contracts,  and  the  power 
of  eminent  domain  is  restrained  by  the  requirement  of  com- 
pensation. 

"It  is  clear  that  a  vast  field  of  legislative  power  is  not  within 

these  restraints.     If  the  Constitutions  were  narrowly  construed 

they  would  furnish  no  safeguard  against  laws  restraining  the- 

freedom  of  occupation,  and  of  migration  and  settlement  within 

the  state,  prohibiting  organized  associations,  or  limiting  the  pow- 
P.U.R.1918E. 
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er  of  individuals  to  acquire  or  dispose  of  property  or  to  make 
contracts." 

The  city  of  Kansas  City  derived  the  right  to  grant  a  street 
railway  franchise  and  to  fix  the  terms  and  conditions  thereof 
directly  from  the  Constitution  of  the  state.  While  it  is  true  that 
§  20  of  artcle  12  of  the  Constitution  does  not  use  the  word  ^'fares'' 
or  "rates,"  the  constitutional  grant  obviously  embraces  the  power 
to  control  the  franchise  to  use  the  streets  and  to  fix  the  terms  and 
conditions  of  the  operation  of  street  railways.  The  fare  to  be 
charged  is  one  of  the  main  incidents  of  the  operation  of  a  street 
railway. 

The  Kansas  City  Railway  Company  could  not  operate  its  rail- 
way upon  the  streets  of  the  city  without  the  consent  of  the  city. 
The  fares  as  prescribed  by  the  city  in  the  franchise  as  one  of  the 
conditions  of  the  operation  of  the  railway  were  within  the  control 
of  the  city  in  the  exercise  of  the  right  given  under  the  Constitu- 
tion to  the  city  to  convey  its  consent  to  the  use  of  its  streets  by  a 
street  railway. 

The  foregoing  construction  of  §  20  of  article  12  of  the  Consti- 
tution seems  to  have  been  approved  by  counsel  for  the  applicant 
at  the  time  the  application  was  made  to  the  Commission  for  per- 
mission to  operate  under  the  franchise  (3  Mo.  P.  S.  C.  593, 
P.U.R.1916E,  644),  as  appears  from  the  following  quotation 
from  pages  44  and  54  of  the  printed  brief  of  counsel  for  the  com- 
pany in  that  proceeding. 

"First:  As  to  the  constitutional  provision  delegating  to  the 
city  the  question  of  street  car  franchises. 

"1.  The  Missouri  Constitution,  article  12,  §  20,  provides: 

"Sec.  20.  Street  railroad,  franchise,  how  granted  and  trans- 
ferred.— ^No  law  shall  be  passed  by  the  general  assembly  granting 
the  right  to  construct  and  operate  a  sti'eet  railroad  within  any  city, 
town,  village,  or  on  any  public  highway,  without  first  acquiring 
the  consent  of  the  local  authorities  having  control  of  the  street  or 
highway  proposed  to  be  occupied  by  such  street  railroad ;  and  the 
franchises  so  granted  shall  not  be  transferred  without  similar  as- 
sent first  obtained." 

"This  section,  as  hereinafter  shown,  regardless  of  all  attempts 
at  legislation,  delegates  to  the  municipality  the  eritire  question 
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of  the  character  and  nature  of  a  street  railroad  franchise.  The 
power  is  that  of  the  state,  which  can  alone  be  delegated  by  it. 
Its  most  solemn  and  direct  voice  is  always  in  constitutional  form. 
The  usual  recipient  of  the  delegated  power  is  the  legislature.  The 
power  can,  however,  be  delegated  to  others.  Here  the  delegation 
is  directly  to  the  municipality.  The  power  is  therefore  taken 
away  from  the  legislature.    .    .    • 

"It  is  therefore  respectfully  submitted  that  by  virtue  of  article 
12,  §  20,  of  the  Constitution  alone  the  question  of  what  terms  and 
conditions  shall  be  contained  in  a  municipal  franchise  is  for  the 
city  alone,  and  the  state  cannot  interfere  therewith." 

II. 

Even  though  the  Commission  has  the  authority  to  increase 
fares  above  those  named  in  the  franchise,  upon  the  finding  of 
facts  as  to  revenues  and  expenses  as  set  forth  in  the  report  of  the 
majority  herein,  the  fares  should  not  be  increased  above  the  rates 
now  in  force.  The  agreement  set  forth  in  the  franchise  as  to  the 
fares  to  be  charged  was  evidently  entered  into  in  good  faith  be- 
tween the  city  as  representing  the  public  at  Kansas  City  and  the 
company.  It  must  be  assumed  that  the  fares  named  in  the  fran- 
chise were  deemed  to  be  reasonable  and  just  as  maximimi  fares 
by  all  parties  to  the  franchise  for  the  period  of  the  franchise,  be- 
cause it  so  specified  therein.  The  parties  to  the  franchise  undoubt- 
edly had  in  mind  that  operating  costs  would  vary  at  intervals 
during  the  life  of  the  fraueliiso,  and  that  the  net  increase  from 
the  maximum  fares  provided  would  vary,  and  it  was  accordingly 
provided  in  §  27  of  the  franchise  (subsection  2)  that,  if  the 
earnings  for  any  six  months'  period  were  insufficient  to  pay  the 
rate  of  return  agreed  upon,  that  such  deficiency,  with  interest 
thereon,  shall  be  paid  from  future  earnings,  if  any,  when  made. 
A  summary  of  the  earnings  of  the  railway  company  under  the 
new  franchise  prior  to  the  1st  day  of  July,  1917,  is  contained  in 
the  brief  of  counsel  for  the  city,  as  follows:  "By  the  provisions 
of  a  most  liberal  franchise  granted  by  Kansas  City  to  complain- 
ant in  July,  1914,  this  company  was  enabled  to  take  its  railway 
system  out  of  the  bankniptcy  court,  finance  the  property,  and 
P.U.R.1918B. 
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place  it  upon  an  earning  basis.    During  the  three  years  previous 
^0  July  1,  1917,  its  eai'nings  on  the  Missouri  property  were  suf- 
Scient  to  pay  all  operating  expenses,  allowing  16  per  cent  of  its 
gi'oss  income  for  maintenance,  depreciation,  renewals,  and  re- 
pairs, to  allow  a  6  per  cent  return  upon  the  Missouri  capital  value, 
^d  in  addition  to  accumulate  a  surplus  of  $1,235,384.    Of  this 
surplixs  $936,797  was  under  §  27  of  the  franchise  for  the  pay- 
Jnent  of  Missouri  injury  and  damage  claims  originating  prior  to 
July   8,  1914,  and  thereafter  reduced  to  final  judgment  or  com- 
promised, $200,000  was  set  aside  as  a  sufficient  fund  to  meet  tlu' 
remainder  of  these  claims  when  liquidated,  and  the  remainder, 
$9^,o89  under  §  27  of  the  franchise,  went  to  city  surplus  and 
toward  amortizing  the  $6,148,800.56  allowed  as  intangibles  under 
the  ^v^aluation  of  the  Missouri  property.    Out  of  the  $936,795  for 
<jld  injuries  and  damages,  the  company  paid  out  approximately 
^351,^00  in  cash,  and  issued  certificates  of  indebtedness  for  ap- 
proxiimately  $584,991  bearing  6  per  cent  interest,  thereby  retain- 
ing tliis  $570,000  in  the  company.    By  so  doing,  the  company  had 
casia    Si  vailable  with  which  to  pay  $500,000  dividends,  without  be- 
^ng  cioxnpelled  to  go  outside  to  borrow  money  either  for  this  pur- 
pose,    ^^Y  for  the  purpose  of  making  required  addition  to  capital 

^  «^  capitalization  of  the  company  is  represented  by  bonds 
amaxixiting  to  $28,253,300,  notes  $425,000,  injury  and  damage 
certificate  $700,712,  and  common  stock  $100,000.  The  interest 
on  boxKlg  of  the  company  for  the  year  193  8  will  amount  to  $1,731,- 
92v>,    ^1^  shown  by  the  table  set  out  in  the  majority  report  herein. 

^"t  i3  evident  that  operating  costs  have  increased  because  of  con- 
ditioxfca  brought  about  by  the  war,  and  I  am  not  unmindful  of  the 
Ttieint;^  of  adequate  street  car  service  at  Kansas  City,  or  of  the  dil- 
ficui-ti^g  Qf  maintaining  such  service  under  present  conditions. 
'P*^  <l\iestion  here,  in  a  large  measure,  is  whether  the  burden  of 
the  xnereased  cost  should  be  shared  by  the  company  or  placed  en- 
tirely xipon  the  public    The  interest  charges  of  the  company  are 
not  operating  expenses,  as  that  term  is  used  in  accounting.    To 
ff^^t  an  ijicrease  of  rates  to  pay  interest  on  the  excessive  issue  of 
^^ds  is  to  put  a  premium  on  improper  capitalization.    The  rail- 
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way  remains  in  possession  of  all  tlie  valuable  rights  granted  to  it 
by  the  city  under  the  franchise,  and  should  not  be  permitted  to 
increase  the  fares  made  upon  a  showing  made  for  the  primary 
purpose  of  paying  interest  upon  its  unduly  large  bonded  indebted- 
ness. The  makers  of  the  franchise  evidently  contemplated  that 
an  undue  portion  of  the  capital  invested  in  the  railway  properties 
was  in  the  form  of  interest  bearing  bonds,  secured  by  mortgages, 
and  as  a  protection  against  the  contingency  which  has  developed 
in  this  case,  the  franchise  provides : 

"Section  30,  page  35 :  *Any  and  every  mortgage  shall  conform 
and  be  subject  to  the  provisions  of  this  ordinance.^ 

"Same  section,  page  36:  'Every  mortgage  executed  by  the 
company  must  be  expressly  made  subject  to  the  terms  and  provi- 
sions of  this  ordinance,  and  must,  before  the  same  shall  be  valid, 
be  approved  by  the  city  counselor  in  writing  indorsed  thereon/ 

"Same  section,  same  page:  'If  such  mortgage  conforms,  and 
is  expressly  made  subject,  to  the  terms  of  this  ordinance,  it  shall 
be  mandatory  upon  the  city  counselor  to  approve  the  same.' 

"Section  27,  page  33:  'All  the  terms,  conditions,  and  cove- 
nants in  this  contract  contained  shall  be  construed  as  covenants 
running  with  the  property  in  whatsoever  manner  the  same  may 
be  mortgaged,  sold,  transferred,  or  conveyed/ 

"It  is  also  provided  in  ^  2,  §  27,  page  31 :  'To  the  company, 
an  amount  equal  to  6  per  cent  per  annum,  cumulative,  payable 
semiannually,  upon  the  amount  of  the  capital  value  from  time  to 
time  determined  and  certified  as  herein  provided.  By  the  word 
"cumulative''  is  meant  that  if  the  eaimiugs  for  any  six  months  are 
not  sufficient  to  pay  at  such  rate  of  6  per  cent,  then  such  defici- 
ency, mith  interest  thereon  at  the  rate  of  6  per  cent,  shall  be  paid 
from  future  earnings,  if  any,  when  made/  '' 

Thus,  it  appears  that,  under  the  provisions  of  the  franchise  and 

the  mortgages  made  in  accordance  therewith,  the  right  to  receive 

interest  in  annual  instalments  was  subordinate  to  the  dutv  of 

the  company  to  give  service  at  the  rates  named  in  the  franchise. 

The  franchise  taken  as  a  whole  bears  out  the  contention  of  the 

city  that  it  was  contemplated  that  the  burden  of  lean  years  shonld 

not  be  saddled  upon  the  public.  The  Pnblic  Service  Commission 
P.U.R.1918E. 
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iaw  likewise,  in  setting  np  a  standard  for  reasonable  rates,  con- 
templates an  average  return.    Public  Service  Commission  Law, 
§47. 

Jncreasing  the  fares  charged  by  the  company  for  adult  passen- 

geirs    from  5  cents  to  6  cents,  as  proposed,  will  yield  additional 

aimxial  revenue  for  the  company  from  its  entire  business  of  $1,- 

314>S49.     Of  the  foregoing  sum  $841,190  is  estimated  as  the 

amount  to  be  derived  by  the  increase  of  fares  from  the  intrastate 

biisiixess  in  this  state. 

-A^^s  shown  by  the  finding  in  the  report  of  the  majority  of  the 
ConxuDiission  herein,  the  company  will  have  a  net  income  for  the 
ye^BL:Mr  1918  under  the  rates  now  in  force  from  its  entire  business  of 
$^0:1^^053.84.  It  is  also  estimated  that  the  net  income  received  by 
th^  o?ompany  for  a  period  of  nine  months  ending  the  Slst  day  of 
ilti.x*<:5.1ij  1918,  from  the  intrastate  business  in  this  state,  amounted 
to-   ^-m,918.13. 

Iti  was  also  estimated  that  probable  increases  in  wages  to  be 
niacin  to  the  employees  of  1  cent  an  hour  would  diminish  to  fore- 
g^^ixx^  net  income  from  the  entire  business  in  approximately  $106,- 
OOO     ^annually. 

I't  appears  that  the  company  owns  property  in  excess  of  $400,- 
^^^  in  value  which  is  not  used  and  useful  in  conducting  a  street" 
rai  XX- ay.  Scant  effort  has  been  made  to  dispose  of  it  to  obtain 
^^*^^*^^3y  to  pay  interest  charges  to  tide  over  the  present  emergency. 
1^^  <iuty  of  the  company  is  to  use  every  effort  to  meet  the  situa- 
^^^^^^  A'om  the  assets  at  hand  before  calling  upon  the  public  to  pay 
liiglx^r  fares. 

^^^lile  the  foregoing  sums  shown  as  the  net  income  to  the  com- 
P^^^^'"  are  not  the  full  percentage  of  return  as  fixed  in  the  fran- 
caas^^  there  is  no  indication  that  the  present  rates  fixed  will  not 
yi^ld  such  return  as  an  average  over  a  period  of  years.  Adequate 
^^^^"^^  ice  by  the  company  at  reasonable  rates  to  the  public  is  neces- 
saTy  f^j.  the  present  activities  of  the  communities  served  by  the 
coxtxj>any  and  for  the  future  growth  and  prosperity  of  such  com- 
^"^^i^iities.  Advantage  should  not  be  taken  of  the  necessities  of 
lao  public  to  charge  higher  rates  during  this  emergency. 

The  rates  now  in  force  will  yield  the  company  substantial  sums 
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annually  above  operating  expenses,  as  shown,  and  it  is  my  view- 
that  the  company  should  be  satisfied  with  the  same  under  the 
present  unusual  conditions. 

For  the  reasons  set  out  herein,  I  hold  that  the  report  and  order 
of  the  majority  of  the  Commission  herein  are  unlawful  and  un- 
just, and  I  dissent  to  the  same. 

Blair,  Commissioner,  dissenting:  It  is  not  necessary  to  review 
the  issues  or  the  facts  in  this  case  at  any  length  for  the  purpose 
of  this  separate  report.  I  base  my  conclusions  in  this  case  square- 
ly upon  what  I  believe  to  be  the  proper  construction  to  be  place.  . 
by  the  Commission  upon  §  20  of  article  12  of  the  Constitution  of 
this  state,  and  the  construction  placed  upon  that  section  by  our 
supreme  court  in  the  case  of  St.  Louis  &  M.  Kiver  R.  Co.  v.  Kirk- 
wood,  159  Mo.  1.  c.  252,  53  L.RA.  300,  60  S.  W.  110.  I  do  not 
believe  it  could  serve  any  good  purpose,  and  would  only  add  un- 
necessarily to  the  length  of  reports  already  long  enough,  to  re- 
state my  views  here  at  length.  It  suffices  to  say  that  my  position 
is  clearly  stated  in  the  separate  report  of  Bean,  Commissioner, 
and  my  separate  concurrence  therein,  in  Re  United  R.  Co.  5  Mo. 
P.  S.  C.  726,  P.U.R.1918B,  1.  c.  840  and  844.  The  same  ques- 
tion was  involved  in  the  St.  Louis  Case  as  in  the  present  case.  I 
still  adhere  to  the  views  then  expressed. 

Since  the  decision  in  the  St.  Louis  Case,  our  supreme  court  on 
June  4,  1918,  handed  down  its  decision  in  the  case  of  State  ex 
rel.  Sedalia  v.  Public  Service  Commission,  wherein  the  power  of 
the  Commission  to  change  rates  for  water  service  fixed  by  fran- 
chise was  upheld.  No  constitutional  provision  similar  to  §  20, 
article  12,  was  involved  in  that  case,  and,  in  my  opinion,  that 
case  throws  no  light  whatever  upon  the  question  here  involved. 

However,  if  it  be  true  that  the  jurisdiction  of  the  Commission 
to  change  the  rate  of  fare  fixed  in  the  franchise  of  the  Kansas 
City  Railways  Company  is  recognized  in  the  franchise  itself,  as 
suggested  in  the  majority  report,  then  indeed  §  20  of  article  12 
of  the  Constitution  cannot  now  be  successfully  invoked  by  the 
city  against  the  exercise  of  the  jurisdiction  so  recognized.  But 
the  language  of  the  franchise  is  not  susceptible  of  such  construc- 
tion.   By  subsection  1  of  §  7  the  board  of  control  is  charged  with 
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^Aeduty  "to  supervise  and  direct  the  routing,  stopping,  and  sched- 

^''^  of  cars;     .     .    .     second,  in  accordance  with  any  order  or 

^^^ection  given  by  the  Public  Service  Commission  of  the  state  ^ 

^^  the  exercise  of  any  superior  power  now  or  hereafter  possessed 

HT  the  Public  Service  Commission  to  supervise,  direct,  or  con- 

^^ol  the  routing,  stopping,  or  schedules  of  cars." 

That  this  subsection  is  not  a  grant  of  such  power  or  a  recogni- 
tion  o£  the  present  existence  of  such  power,  and  only  a  provision 
^ffc'cd\'o  in  the  event  that  the  Commission  be  held  to  have  such 
P^^er,  is  clearly  shown  by  the  2d  paragraph  of  the  same  subsec- 
tion, to  Avit :  "In  the  event  the  Public  Service  Commission  has 
sncli  S1.1  j>erior  power,  its  orders  shall  be  complied  with.  In  the 
event  i  t  does  not  have,  or  at  any  time  ceases  to  have,  such  power, 
then  the    cjity  shall,  at  all  times,  have  and  exercise  such  power/' 

Coi-ilcl   language  be  clearer  to  express  the  intention  of  the  city 
to  ding-  -^Q  every  vestige  of  power  it  possessed  imder  the  law  to  ex- 
cmsG    a,l>solute  control  over  the  routing,  stopping,  and  schedules 
01  cairs  ^      The  ordinance  contemplated  only  a  reduction  of  fares, 
and  tKu-t  only  in  the  manner  and  under  the  plan  provided  in  the 
OT^inaiioe.     All  this  subsection  means  is  that  both  the  city  and 
the  company  agree  that  they  will  obey  the  law  in  reference  to 
tbe  po  weT  of  control  over  the  specific  matters,  whatever  the  courts 
declare   that  law  to  be.     If  the  city  has  been  granted  the  power 
-ond^r  §  20  of  article  12  of  the  Constitution  to  fix  the  rate  of  fare 
as  ^  part  and  as  the  price  of  its  consent  required  before  the  com- 
pany could  be  authorized  to  build  and  operate  its  lines  of  rail- 
toad  over  the  streets  of  the  city,  is  it  reasonable  to  say  that  the 
city  has  parted  with  this  right  by  agreeii^  Aat  the  Public  Service 
Conamission  may  exercise  control  in  the  routing,  stopping,  and 
schedules  of  cars,  if  it  lias  that  power?    The  same  is  true  with 
xefcretice  to  the  quotation  in  the  majority  report  from  the  last 
parajr^aph  of  §  7  of  the  franchise  ordinance.     That  paragraph 
does  Hot  attempt  to  confer  any  powers  upon  the  Commission  not 
already  possessed  by  it.    To  whatever  eortent  those  powers  might 
"^  Wld  to  go,  the  franchise  ordinance  should  not  be  construed  as 
^^  attempt  to  take  them  away  or  to  abridge  them. 

The  Xew  York  Public  Service  Commission  in  the  case  of  Ke 
^^ion  R.  Co,  P.U.R.1918C,  »98,  apparently  construed  the  provi- 
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sion,  '^Nothing  in  this  contract  shall  be  construed  as  in  any  way 
limiting  the  present  or  future  jurisdiction  of  the  Public  Service 
Commission  under  the  laws  of  the  state  of  New  York,"  as  giving 
the  C!oinmission  of  that  state  the  power  to  increase  or  lower  the 
rate  provided  by  that  particular  franchise  for  carriage  of  passen- 
gers. It  will  be  observed  that  the  language  referred  to  is  general^ 
and  can  Ic^cally  be  applied  to  all  the  provisions  of  the  franchise, 
including,  of  course,  the  provisions  in  relation  to  the  rate  of  fare 
to  be  charged,  and  did  not  limit  the  recognition  to  matters  of 
service,  as  is  the  case  in  the  franchise  ordinance  now  before  us. 
Aside  from  all  this,  however,  and  with  all  due  respect  to  the  able 
Xew  York  Public  Service  Commission,  its  expression  of  opinion 
vn  that  proposition  is  purely  obiter.  No  such  question  was  in- 
^'olved  in  the  case  then  before  that  Commission.  It  was  then 
merely  deciding  whether  or  not  it  should  grant  a  certificate  of 
convenience  and  necessity  to  the  street  car  company  to  operate 
under  its  franchise.  The  effect  of  the  stipulation  in  the  franchise, 
that  the  rate  of  fare  should  never  exceed  5  cents,  was  in  no  way 
an  issue  in  the  proceedings  then  before  that  Commission. 

I  cannot  escape  the  conclusion  that  the  Commission  does  not 
possess  the  power  to  change  the  rate  of  fare  fixed  by  the  franchise 
granted  by  the  city  to  the  Kansas  City  Eailways  Company,  and 
it  therefore  follows  that  the  application  of  the  company  should  be 
dismissed. 


XBW  JERSEY  BOARD  OF  PUBLIC  UTHirTY  COMMISSIONERS. 

BE  ATLANTIC  COAST  ELECTRIC  LIGHT  COMPANY. 

Discrimination  —  Interest  an  deposit. 

1.  Discrimination  by  the  payment  of  6  per  cent  on  deposits  of  old 
customers  and  4  per  cent  on  those  of  new  may  be  voluntarily  removed 
by  advancing  the  rates  to  6  per  cent  in  all  cases,  but  cannot  be  removed 
by  lowering  the  rate  to  4  per  cent,  without  permission  of  the  Commis- 
sion. 

l*aytnen$  —  Deposits  —  Bate  of  interest, 

2.  A  company  which  receives  large  sums  of  money  as  deposits 
from  consiuners  as  security  for  the  payment  of  their  bills  should  pay 
interest  therecm  at  a  rate  equal  to  that  which  it  pays  for  money  bor- 
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towed  from  the  bank,  rather  than  at  the  rate  which  the  banks  allow 
depositors. 
-^Wnent  —  Jurisdiction  of  Commission  —  Interest  on  deposits, 

3.  The  New  Jersey  Commission,  by  virtue  of  its  general  rate-making 
power,  has  authority  to  fix  a  reasonable  rate  of  interest  on  deposits  of 
public  utility  consumers  as  a  security  for  the  prompt  payment  of  bills. 

[June  18,  1918.] 

CoMrisAiNT  as  to  interest  allowed  on  customer's  deposits: 
interest  at  5  per  cent  recomin^ded. 

Appearances :  Durand,  Ivins,  &  Carton  for  the  Company. 

By  the  Commission:  Complaint  was  made  to  the  Board  by 
A.  E.  Kraybill  to  the  effect  that  he  deposited  with  the  Atlantic 
Coast  Electric  Light  Company  the  sum  of  $10  as  a  guaranty  for 
the  payment  of  hills  that  a  receipt  was  given  for  this  deposit, 
and  that  the  company  stated  that  at  the  expiration  of  the  contract, 
if  the  bills  were  paid  promptly,  interest  on  the  deposit  would  be 
allowed  at  the  rate  of  4  per  cent  It  was  alleged  that  interest  on 
a  ptevious  deposit  was  at  the  rate  of  6  per  cent,  and  was  con- 
tended that  4  per  cent  is  an  insuiBScient  rate. 

The  complaint  was  referred  to  the  Board's  inspector,  who  re- 
ported that  the  complainant  had  moved  from  one  residence  to 
another,  canceled  his  old  contract,  and  signed  a  new  one,  and  that 
a  new  rule  adopted  by  the  company  provides  that  but  4  per  cent 
should  he  allowed  on  deposits.     It  was  further  reported  that  the 
companyg  representative  stated  that  "on  all  other  old  deposits 
the  old  rate  of  interest  would  stand,  and  that  only  on  new  deposits 
would  the  rate  be  reduced."    Criticizing  this  rule,  the  inspector 
stated  that  "there  does  not  appear  to  be  any  difference  in  the 
i^ights  of  an  old  customer  and  of  a  new  customer  with  respect  t^^ 
the  amount  of  interest  their  money  should  earn."    The  inspector 
^^^ccttmnended  that  the  company  adopt  a  rule  which  would  be 
tmiform  in  effect  for  all  customers  who  have  made  deposits  to 
secure  the  prompt  payment  of  bills. 

A  copy  of  this  report  was  sent  to  the  company.  In  reply  tlie 
c<Miipany  stated  that  Mr.  Kraybill  at  his  new  residence  was  con- 
sidered a  new  customer,  and  that  the  4  per  cent  interest  rate  was 
applied;  that  it  agreed  there  did  not  appear  to  be  any  difference 
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in  the  rights  of  an  old  and  new  customer  with  respect  to  the 
amount  of  interest  tlieir  money  should  earn. 

The  company  submitted  a  copy  of  a  notice  to  be  sent  to  its 
customers,  reading  as  follows :  **  Your  attention  is  hereby  directed 
to  the  fact  that  after  June  1,  1918,  the  rate  of  interest  paid  to 
consumers  by  this  company  will  be  4  per  cent 

"Will  thank  you  to  return  your  present  receipt  of  deposit  to 
our  commercial  office,  726  Cookman  avenue,  Asbury  Park,  on  or 
about  the  date  named,  in  order  that  we  may  issue  a  new  certifi- 
cate and  at  the  same  time  pay  you  the  accrued  interest  on  said 
deposit." 

[1]  On  receipt  of  this  the  Board  directed  its  secretary  to  in- 
form the  company  that  it  would  not  be  satisfactory  to  the  Board 
for  the  company  to  remove  the  discrimination  by  reducing  the 
interest  rate  allowed  to  old  customers,  that  the  discrimination 
might  be  removed  by  making  a  6  per  cent  rate  to  all,  but  that  if 
the  company  was  unwilling  to  do  this  a  hearing  would  be  afford- 
ed on  the  question  of  what  would  be  a  reasonable  rate  of  interest 
to  allow. 

The  company  objected  to  allowing  more  than  4  per  cent,  and 
asked  for  a  hearing,  which  was  held. 

At  the  hearing  testimony  was  given  to  the  effect  that  none  of 
the  customers  of  the  company  except  Mr.  Kraybill  had^  been 
for  some  time  allowed  more  than  4  per  cent  interest  on  their  de- 
posits. It  appeared,  however^  that  the  interest  rate  was  changed 
arbitrarily  by  the  company,  and  that  no  notice  was  given  to 
this  Board.  In  our  opinion  the  company  acted  improperly  in 
thus  changing  the  rate,  and  notice  of  intention  to  change  it 
should  have  been  filed  with  the  Board. 

It  appears  that  the  company  requires  deposits  not  only  from 
'hose  without  established  credit,  or  who  fail  to  give  reasonable 
£^aranties  of  payment,  but  that  all  nonproperty  owners  niust 
make  deposits  before  service  is  afforded.  It  is  contended  in  sup- 
port of  this  practice,  "that  the  territory  supplied  is  principally 
seaside  resorts,  with  a  greatly  increased  population  and  a  cor- 
responding increase  of  business  during  the  supwner  months,  the 
much  larger  part  of  the  company's  customers  being  summer  cus- 
tomers for  a  period  of  about  four  months.  The  summer  custo- 
r.u.R.ioisE. 
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mers  are  a  changing,  shifting  population,  many  of  them  being 
tenants  only,  with  a  doubtful  or  no  financial  responsibility ;  and 
the  company  found  it  necessary  many  years  ago,  after  an  experi- 
^ce  for  some  years,  in  which  they  lost  money  in  bad  debts,  to 
adopt  a  rule  requiring  nonproperty  owners  to  make  a  deposit,  to 
^ure  payment  for  current  supplied." 

[2]   The  Board  recognizes  that  at  seasonal  resorts  conditions 
<liffer  from  those  pertaining  to  places  where  the  greater  part 
^f  the  population  maintain  their  residences  throughout  the  year, 
^t  may  be  that  the  rule  which  requires  deposits  by  all  nonprop- 
^^'^y  owners  as  a  condition  of  supplying  service  is  reasonable  in 
^^  of  the  conditions  under  which  the  company  operates.     The 
•^Ord  before  the  Board  is  not  sufficient  to  decide  this  question. 
It  is  clear,  however,  that  a  rule  such  as  the  company  has  adopted 
results  in  the  accumulation  by  it  of  considerable  sums  of  money 
available  for  use  before  service  is  afforded  and  many  of  the  ex- 
penses incidental  thereto  have  been  incurred.     This  is  a  dis- 
tiuct   advantage  to  the  company,  and  a  disadvantage  to  those 
who  for  the  time  being  part  with  their  money  without  receiving 
^rvice  equal  to  its  value.     The  company  does  not  deny  that  in- 
terest should  be  allowed,  but  claims  that  as  the  highest  grade 
^i  interest  paid  by  any  banking  institution  in  the  county  is 
^  per  cent,  it  is  not  reasonable  to  expect  it  to  pay  more.    It  was 
testified  at  the  hearing  that  the  company  borrows  money  for  use 
in  its  business  at  5  per  cent.     It  seems  to  the  Board  that  the 
rate  of  interest  a  bank  may  allow  to  willing  depositors  on  money 
which  it  loans  at  a  profit  should  not  be  accepted  without  limita- 
tion, as  the  rate  a  public  utility  should  allow  on  deposits  not 
made  voluntarily,  but  as  a  condition  of  supplying  service. 

The  total  operating  revenues  of  the  Atlantic  Coast  Electric 
Light  Company  for  the  year  1917,  as  shown  by  its  report  to 
this  Board,  were  $231,599.71;  operating  expenses,  including 
taxes,  $201,548.49.  The  lowest  sum  on  deposit  at  any  time  dur- 
ing the  year  was  $9,281.50  in  the  month  of  February.  In 
August  this  sum  had  increased  to  $26,578.00.  Surely,  when  the 
company  obtains  in  advance  from  its  customers  so  material  ^ 
part  of  the  cost  of  supplying  service,  it  is  not  unreas  iiiable  for 

it  to  pay  interest  at  a  rate  equal  to  that  it  pays  for  money  bor- 
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rowed  from  the  bank,  which  appears  to  be  5  per  cent.  The 
Board  recommends  that  this  rate  be  allowed.  If  the  Board  is 
notified  by  July  1st  next  that  this  recommendation  will  be 
adopted,  no  further  action  will  be  taken ;  otherwise  an  order  will 
issue. 

[3]  It  is  contended  by  the  counsel  for  the  company  that  this 
Board  has  not  the  power  to  fix  the  rate  of  interest  to  be  paid  by 
the  company  on  customers'  deposits. 

The  Public  Utilities  Act,  chap.  195,  Pamph.  Laws  1911, 
gives  the  Board  power  (c)  "after  hearing,  upon  notice,  by  order 
in  writing,  to  fix  just  and  reasonable  individual  rates,  joint  rates, 
tolls,  charges  or  schedules  thereof,  as  well  as  commutation,  mile- 
age and  other  special  rates  which  shall  be  imposed,  observed  and 
followed  thereafter  by  any  public  utility  as  herein  defined,  when- 
ever the  Board  shall  determine  any  existing  individual  rate, 
joint  rate,  toll,  charge  or  schedule  thereof  or  commutation,  mile- 
age or  other  special  rate  to  be  unjust,  unreasonable,  insufiicient  or 
unjustly  discriminatory  or  preferential."  The  act  also  empowers 
the  Board  to  (e)  "fix  just  and  reasonable  standards,  classifica- 
tions, regulations,  practices,  measurements  or  service  to  be  fur- 
nished, imposed,  observed  and  followed  thereafter  by  any  public 
'  utility  as  herein  defined." 

Ample  authority  is  given  the  Board  by  the  provisions  of  the 
statute  quoted  to  fix  a  reasonable  rate  of  interest  to  be  allowed 
on  deposits  exacted  by  a  public  utility  of  its  customers. 

Dated  June  18,  1918. 

Board  of  Public  Utility  Commissioners,  Ealph  W.  E.  Donges, 
President,  John  W.  Slocum,  and  Alfred  S.  March,  Commission- 
ers. 

Note. — ^Payment. 

In  Re  Big  Timber  HoDie  Teleph.  Co.  Docket  No.  654,  Report  and 
Order  No.  229,  March  9,  1918,  the  Montana  Commission  said:  "The 
company  complains  of  its  inability  in  many  instances  to  collect  for 
long-distance  toll  charges  transmitted  from  both  city  and  country 
stations.  Every  subscriber  is  responsible  for  toll  charges  incurred 
at  his  station.  Should  he  not  desire  to  be  personally  responsible  for 
such  charges,  he  should  ascertain  from  the  central  ofiBce  operator  the 
amount  due  and  collect  the  same  from  the  p^rty  putting  in  the  call.'' 
P.U.IL1918E. 
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In  Ee  Peru  (Ind.)  No.  3815,  June  1,  1918,  a  municipal  electric 
plani;  was  permitted  to  charge  a  minimum  rate  of  65  cents  per 
mon.'ttL  for  domestic  and  commercial  lighting  if  bills  are  not  paid 
witliiii  ten  days  after  bill  is  rendered,  instead  of  at  the  regular  mini- 
mirm   charge  of  50  cents  per  month. 

Tn    American  Fork  v.  Utah  Power  &  Light  Co.  Case  No.  16,  June 
10,    1 018,  the  Utah  Commission  said :  *^'e  are  in  accord  with  other 
*%to     Commissions  in  approving  the  principle  of  allowing  a  prompt 
pa.v irxGnt  discount." 

Txx  Oates  v.  Coalport  Light,  Heat  &  P.  Co.  Complaint  Docket  No. 
16^3,  May  7,  1918,  Ainey,  chairman  of  the  Pennsylvania  Commis- 
ision^,  said:  **It  will  be  observed  that  a  wide  latitude  under  the  law 
is  alloA^ed  utility  companies  in  the  formulation  of  their  rules.  A  rule 
reqxiix^ing  deposits  to  secure  future  payments  comes  within  the  right 
of  "th^  utility.  Tlicy  are  not  compelled  to  make  such  rules,  but  on 
the  ot:lier  hand  they  have  the  right  so  to  do,  and  there  is  nothing  in 
the  a.<:?t  giving  theui  this  right  which  compels  them  to  distinguish 
betT%-^^n  patrons  who  are  financially  responsible  and  those  who  are 
^ot-  Jn  this  connection,  however,  it  may  be  well  to  point  out  that 
the  I^^blic  Service  Commission  has  never  held  that  a  utility  com- 
pany :inay  not  make  a  rule  with  respect  to  -deposits  distinguishing 
bet^^-e^n  those  who  are  financially  responsible  and  those  who  are  not. 
I^  f  a.c*t  many  of  the  utility  companies  of  the  state  have  such  a  dif- 
fererx-tiating  deposit  rule.''  It  was  held  that  a  deposit  of  $6  to 
^^^^i"^  the  prompt  pajnnaent  of  electric  bills  was  unreasonable,  and 
that   ^1^  deposit  of  $3  was  suflBcient. 

,  In     Storer  v.  Pomona  Vallev  Teleph.  &  Teleg.  Union  (Cal.)  De- 

cisioTx     No.  5321,  Case  No.  1185,  April  17,  1918,  a  telephone  com- 

pariv     xvas  required  to  return  to  a  consumer  a  deposit  of  $3.50  re- 

^vxiar^d   to  assure  service  for  one  year,  where  it  appeared  that  the 

e«rvio^  was  taken  for  a  period  of  nineteen  days  less  than  one  year, 

*^^     "fcliat  the  rental  balance  for  the  whole  year  was  offered  and 

accepted  by  the  utility;  and  the  fact  that  the  utility  subsequently 

Tetaiixed  such  balance  was  held  to  be  immaterial.     In  the  opinion 

of  tho    Commission  the  defendant's  refusal  to  return  the  amount  of 

the  deposit  was  not,  in  view  of  the  circumstances,  in  keeping  with 

*^^  spirit  and  purpose  of  the  rule  permitting  the  charge  and  pro- 

v\ding  for  its  proper  return  to  the  subscriber. 

P.^-H.ioiSE. 
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VIRGINIA  STATE  CORPORATION  COMMISSION. 

COMMONWEALTH  OF  VIBGINIA 

V. 

McFADDIN  TELEPHONE  COMPANY. 
[Case  No.  632.] 

Electricity  —  Interference  between  high  tension  and  telephone  Une^ 

The  Virginia  CommiBsiou  will  require,  as  occasion  may  arise,  8uclt 
reconstruction  of  telephone  lines  as  will  enable  power  companies  to 
exist  and  operate  without  being  forced  to  bear  excessive  financial 
burdens,  it  being  a  matter  for  determination  in  each  case  what  part  of 
the  expense  of  changing  from  grounded  to  metallic  lines  shall  be  bome^ 
by  power  companies. 

[June   12,    1918.] 

Complaint  as  to  inadequate  telephone  service;  sustained. 
Company  ordered  to  construct  metallic  circuit  between  the  towns 
of  Lebanon  and  Honaker  and  to  make  other  improvements  in 
equipments  and  service. 

Forward,  Commissioner :  This  proceeding  is  a  complaint  of 
a  deficient  and  inadequate  service  rendered  in  the  operation  of 
its  telephone  lines  in  the  counties  of  Eussell  and  Washington  by 
the  defendant,  which  is  a  public  service  corporation  duly  char- 
tered under  the  laws  of  this  state,  and  granted  a  franchise  by  the 
board  of  supervisors  of  the  county  of  Russell  in  November,  1913. 

The  Commission's  engineer  has  inspected  the  lines  and  in- 
vestigated complaints  on  the  ground ;  public  hearings  have  been 
held  before  the  Commission  in  Eichmond,  and  considerable  testi- 
mony was  presented  as  to  the  nature  of  the  service  giv^i  by  the 
company  to  its  patrons,  together  with  arguments  of  counsel. 
Naturally  there  was  some  conflict  of  opinion.  The  situation  as 
presented  by  the  witnesses  is  common  to  rural  communities  where 
telephone  service  has' had  a  small  beginning  and  has  been  gradual- 
ly developed.  It  is  simply  this, — that  the  service  given  by  the 
company  is  inadequate  for  the  demands  of  that  part  of  a  prosper- 
ous and  progressive  community  desiring  and  needing  modern 
methods  of  communication,  although,  perhaps,  satisfying  tho-^e 

citizens  to  whose  business  prompt  and  efficient  service  is  not  es- 
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seutial  and  who  prefer  low  rates  and  slow  service  to  an  adequate 
^^te  and  good  service. 

It  is  very  clear  that  the  rental  rates  charged  by  the  McFaddin 
^lephone  Compan/  are  inadequate  for  the  maintenance  ami 
^sary  extensions  of  a  telephone  service  properly  taking  care 
^   ^he  needs  of  the  conununity.     Its  income  is  far  below  the 
/    ^^  per  telephone  in  this  state,  and  the  Avonder  is  that  it 
^  been  able  to  exist  at  all  under  the  circiunstances.    It  is  quite 
erlclemt  that  the  services  of  members  of  one  family  have  not  bee»i 
counted  in  the  expenses  of  operation,  and*  that  insufficient  allow- 
ance has  been  made  for  the  costs  of  maintenance  and  to  cover 
depreciation,  obsolescence  and  extensions,  not  to  mention  a  proper 
I'etum  upon  the  investment. 

Evidence  presented  before  the  Commission  in  behalf  of  the 
defendant  is  to  the  effect  that  a  power  company  has  constructed 
a  high-tension  line  along  the  public  road  between  the  towns  of 
I^banon  and  Honaker  in  the  county  of  Kussell,  for  the  pur- 
pose of  supplying  electric  current  to  the  Lebanon  Light  Company 
to  light  the  streets,  homes,  and  business  places  of  the  county 
s^t.  This  high-tension  line  will,  when  current  is  turned  on, 
destroy  the  efficiency  of  the  grounded  telephone  wire  of  the  Mc- 
Faddin Telephone  Company  along  the  same  roadway  and  con- 
necting the  two  towns  mentioned;  and  it  is  claimed  in  behalf 
of  the  defendant  that  the  real  motive  for  the  complaint  made  by 
^G  board  of  supervisors  in  this  case  is  to  force  the  McFaddin 
Telephone  Company  to  construct  a  metallic  line  which  would 
^ot  be  injured  by  its  proximity  to  the  high-tension  system.  It 
^s  stated  that,  if  such  action  is  not  taken,  the  power  company, 
0^  the  light  company,  would  be  liable  for  the  damages  suffered 
*^y  the  grounded  telephone  system. 

On  this  question  we  find  cases  in  which  differing  conclusions 

^^  reached.    In  an  (pinion  by  the  Iowa  Board  of  Eailroad  Coni- 

^sioners,  in  a  general  case  in  regard  to  electrical  interference 

^tween  transmission,  telephone,  and  telegraph  lines   (P.U.R. 

I^ITB,  p.  800),  it  was  held : 

"A  telephone  or  a  telegraph  cc«npany,  because  of  prior  oc- 
cupancy, does  not  have  a  right  in  the  highway  superior  to  that 
of  a  company  facilitating  ordinary  travel.  But  a  telephone  or. 
?.U.B.1918E.  18 
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telegraph  company  having  prior  occupancy  does  have  a  right  in 
the  highway  superior  to  that  of  another  telephone  or  electric 
company  exercising  an  equal  or  similar  franchise.  This  supe- 
riority does  not  go  to  the  extent  of  giving  an  exclusive  right 
to  the  first  company.  But  this  superiority  does  carry  with  it 
the  right  to  be  protected  from  unreasonable  interference  by  the 
latter  company.  A  telephone  or  telegraph  company,  having  been 
the  first  to  build  its  line  in  a  given  public  highway  or  along  a 
certain  private  right  of  way,  is  entitled  to  continue  the  usual, 
ordinary  operation  of  its  plant  in  that  location  without  any  inter- 
ference of  a  substantial  character  from  any  transmission  line 
constructed  at  a  later  date  in  close  proximity  to  its  said  line. 

".  .  .  It  is  of  prime  importance  that  these  electric  com- 
panies should  co-operate  with  each  other  in  reducing  the  inter- 
ference; and  it  will  be  our  purpose  to  enable,  if  possible,  both 
classes  of  companies  to  occupy  the  public  highways  in  common. 
The  telephone  companies  should  move  to  the  opposite  side  of  the 
road  where  necessary  to  make  room  for  the  proper  construc- 
tion of  a  transmission  line;  and  ordinarily  a  telephone  line  on 
a  grounded  circuit  should  be  made  metallic,  and  proper  trans- 
positions should  be  installed.  If  it  be  found  necessary  to  make 
the  grounded  circuit  telephone  line  metallic  for  part  or  all  of  its 
length  in  order  to  remove  the  interference ;  and  to  install  proper 
transposition  to  render  the  telephone  service  reasonably  satis- 
factory ;  then  the  cost  of  removal,  transposition,  and  making  me- 
f^illic  shall  be  borne  by  the  transmission  line  company.  .  .  . 
If,  as  is  frequently  the  case,  the  telephone  line  is  in  a  dilapidated, 
worn-out  condition,  poles  rotted,  insulators  gone,  etc.,  no  part  of 
the  cost  of  rehabilitating  the  line  should  be  borne  by  the  trans- 
mission line  company.  That  is  an  expense  which  must  be  met 
by  the  telephone  company  in  all  cases." 

A  condition  similar  to  that  presented  in  this  case  is  decided  by 
the  Missouri  Public  Service  Commission  in  the  case  of  Re  Ca- 
ruthersville  &  K.  Electric  Light  &  P.  Co.  P.U.R.1917C,  1012,  in 
which  the  opinion  says:  "If  not  already  inadequate,  certainlv 
it  would  seem  that  the  telephone  company  could  not  long  aiford 
to  depend  on  a  grounded  line  for  communication  between  two 
places  with  the  population  and  importance  of  Caruthersville  and 
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^^Jiyti.     These  rural  grounded  lines  may  be  all  right  at  the 
present  time,  but  with  the  rapid  strides  in  progress  that  will 
^'^tue  in  this  vicinity,  and  the  consequent  demand  for  up-to-date 
^invice,  it  cannot  be  predicted  that  these  lines  would  not,,  in  the 
^^tural  course  of  events,  soon  be  made  metallic.    If  the  cost  of 
^uis  improvement  is  charged  against  the  transmission  line  com- 
pany, the  net  result  is  a  considerable  economic  gain  to  the  tele- 
phone company.     This  gain  is  immediate  and  may  equal  the 
cost  of  the  change.     If  not  immediately  required  it  would.be 
<iifficult  to  determine  in  advance  the  interest  payment  on  the 
proper  capital  expenditure  which  the  applicant  should  bear." 

In  the  case  of  Re  Lincoln  Teleg.  &  Teleph.  Co.  P.U.R.1915D, 
^^7,  the  Nebraska  State  Railway  Commission  said:     "The  in- 
^^^llation  of  a  metallic  system,  it  will  be  seen  from  the  above,  is 
^  ^^cal  step  in  the  development  of  a  telephone  plant,  and  may 
^  i'endered  imperative  by  changing  physical  conditions.    While 
/7-^anded  plants  are  still  very  generally  in  use,  they  are  rapidly 
beiiig  replaced  with  metallic  equipment,  as  it  is  recognized  by 
exj>eiqenced  telephone  men  that,  when  a  grounded  plant  has 
teen   in  service  for  from  eight  to  twelve  years  and  reconstruction 
l)^<5oxne8  necessary,  sound  economy  and  the  public  service  demand 
the  snbstitution  of  metallic  equipment.    The  public  is  gradually 
d^rnanding  a  higher  standard  of  service,   and  telephone  men 
understand  that  sooner  or  later  the  patrons  of  any  company 
^^11    demand  metallic  service.     To  .replace  a  grounded  plant, 
therefore,  with  a  grounded  plant  when  it  is  reasonably  certain 
that    the  better  equipment  will  be  demanded  in  the  course  of 
titne,  is  poor  economy,  both  from  the  standpoint  of  the  company 
^^d  the  public.    It  is  exceedingly  unwise  when  the  physical  con- 
ditions become  such  that  it  is  impossible  to  operate  the  ground 
P^ant  satisfactorily.     The  increasing  use  of  electricity  for  light, 
^^at,  and  power  makes  the  future  of  any  grounded  plant  more  or 
^^s  uncertain  and  precarious.     It  would  appear,  therefore,  that 
ordinary  business  foresight  should  prompt  a  company  to  antici- 
pate the  changing  over  of  its  plant  from  a  grounded  to  a  me- 
tallic basis,  and  that  it  should  plan,  and  should  be  permitted  to 
niake  such  change  at  the  time  most  advantageous  for  it.'' 

In  the  matter  of  the  application  of  the  Farmers  and  Mer- 
P.U.R.1018E. 
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chants  Telephone  Company  of  Alnja  for  increase  in  rates  (appli- 
cation 'No.  2891)  the  Nebraska  State  Kailway  Commission  re- 
quired the  grounded  circuits  between  Alma  and  Republican  City 
to  be  changed  to  metallic 

Interference  with  existing  grounded  telephone  circuits  by 
high-power  transmission  lines  will  necessarily  become  an  increas- 
ing problem  as  time  goes  by  and  as  electric  power  continues  to 
be  developed.  It  is  highly  desiriable  for  the  good  of  the  whole 
community  that  power  companies  be  encouraged,  with  due  re- 
gard always  to  the  existing  prior  rights  of  the  telephone  enter- 
prises. This  Commission  expects  to  pursue  a  policy  accordingly, 
and  will  require  as  occasion  may  arise  such  reconstruction  of 
telephone  lines  as  will  enable  power  companies  to  exist  and 
operate  without  being  forced  to  bear  excessive  financial  burdens. 
It  will  be  a  matter  for  determination  in  each  individual  case  as 
to  that  part  of  the  expense  of  changes  from  grounded  to  metallic 
lines  to  be  bonie  by  power  companies.  Under  such  circum- 
stances the  Commission  is  of  opinion  that  in  this  instance  the 
McFaddin  Telephone  Company  should  be  required  to  construct  a 
metallic  circuit  between  the  towns  of  Lebanon  and  Honaker. 
The  amount  to  be  paid  by  the  Appalachian  Power  Company,  or 
the  Lebanon  Light  Company,  to  the  ilcFaddin  Telephone  Com- 
pany in  this  instance  has  been  agi*eed  upon  between  tho  parties. 

[After  setting  out  the  terms  of  the  agreement  in  full  the  opin- 
ion continues:] 

It  was  admitted  by  the  defendant  that  its  local  service  in  the 
towns  of  Lebanon  and  Honaker  is  unsatisfactory,  and  it  was 
agreed  at  the  hearing  that  the  company  would  rebuild  its  switch- 
boards and  put  in  metallic  circuits  to  serve  its  subscribers  in  those 
towns.  It  was  also  admitted  that  the  present  grounded  wire 
service  between  Lebanon  and  Honaker  is  unsatisfactory,  espe- 
cially because  there  are  on  this  line  certain  local  subscribers  whose 
use  of  the  system  interferes  with  connections  between  towns, 
and  the  defendant  expressed  a  willingness  to  construct  a  gronnded 
line  free  of  intermediate  subscribers. 

The  company  claims  in  its  answer  that  it  is  receiving  the 
highest  rate  for  telephone  service  that  its  patrons  are  willing 
to  pay,  and  that  if  it  were  forced  to  rebuild  its  lines  it  would 
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"^  »na]>]e  to  secure  enough  revenue  to  even  maintain  its  system, 
^^ill  Ic^s  to  secure  a  reasonable  rate  on  the  increased  investment. 
^be  Commission  thinks  this  a  mistaken  idea.     The  telephone 
ooce  installed  is  practically  a  necessity  of  life,  and  very  rarely 
^*'  it    discarded  even   when  rates  are  increased.     As   already 
stated,     the  income  of  the  McFaddin  Telephone  Company  per 
t^iephone  operated  is  so  much  lower  than  the  average  in  this 
^tate  tlxat  a  substantial  increase  in  charges  would  not  constitute 
^  uax-oasonable  burden  upon  the  subscribers.    It  is  clearly  the 
*^^  I>olicy  for  the  state  throu^  this  Commission  to  encourage 
ID  ev^xry  possible  way  the  construction  and  maintenance  of  ade- 
quate   t:^lephone  service,  which  contributes  so  much  to  the  pros- 
P®"^>       <jonvenience,  social  intercourse,  and  happiness  of  any 
conrnx-oxxity. 

Th^    CDonmiisflion,  therefore,  is  entering  an  order  requiring  the 

oonstinx<5tion  of  a  metallic  circuit,   free  of  intermediate  sub- 

scnbex"^^  between  the  towns  of  Lebanon  and  Honaker,  and  the 

mstalla^^jQii  gj^^  operation  of  metallic  circuits,  the  installation 

of  a  rk^ vv  switchboard  at  Lebanon,  and  repairs  to  the  switchboard 

^*  -^^ixaker,  so  as  to  give  reasonably  satisfactory  service,  and 

^^^l    X'ocj'uire  Vegular  reports  to  the  Commission  by  the  company 

as  "to    tXxe  progress  of  this  work.     The  Commission  indicates  its 

willxxig-i^egs^  upon  application  of  the  McFaddin  Telephone  Com- 

pa^y,     ^^  admit  for  filing  and  put  into  force  a  revised  rate 

8Ciied.\Tl^  which  will  be  reasonable  and  sufficient. 

^aarrx^tt,  Chairman,  and  Rhea,  CcMumissioner,  concur. 


WASHINGTON  SUPREME  COURT. 

STATE  EX  REL.  TACOMA  RAILWAY  &  POWER  COMPANY 

V. 

^XJBLIC  SERVICE  COMMISSION  OF  WASHINGTON. 

(_  Wash.  —,  172  Pa<s.  890.) 

[No.  14,706.] 

Botes  ^^  Power  of  Commission  —  Change  in  franchise  provision. 

1.  The  Pnblic  Service  CommiBsion  Law  of  Washington  does  not, 
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either  by  its  terms  or  by  necessary  implication,  confer  power  npon  the 
Public  Service  Commission  to  modify  or  abrogate  franchise  provisions 
requiring  a  street  railway  company  to  pave  between  its  tracks  and  1 
foot  on  either  side,  to  contribute  to  the  cost  of  bridges,  to  pay  a  certain 
percentage  of  its  gross  earnings  to  the  city,  and  to  permit  certain  officers 
or  employees  of  the  city  to  be  transported  free,  which  provision  had 
previously  been  imposed  by  the  city  when  granting  the  franchise  to  the 
company  under  an  express  authorization  of  the  legislature,  although  the 
income  of  the  company  is  not  sufficient  to  pay  a  reasonable  return  upon 
the  value  of  the  property  devoted  to  the  public  service  and  to  provide 
an  adequate  and  sufficient  service. 
Rates  —  Potoer  of  Commission  —  To  change  statutory  m4iximum.  rates, 
2.  The  Washington  Public  Service  Commission  has  no  power  to 
authorize  a  street  railway  company  to  charge  more  than  5  cents  for 
one  continuous  ride  within  the  corporate  limits  of  any  city  or  town, 
notwithstanding  the  income  of  the  company  is  not  sufficient  to  pay  a 
reasonable  return  upon  its  property  and  provide  adequate  and  sufficient 
service,  since  the  express  provision  in  §  25  of  the  act,  that  no  street 
railway  company  shall  charge  more  than  6  cents  for  such  a  ride,  cannot 
be  considered  abrogated  by  the  provision  in  §  53  of  the  law,  giving  the 
'  Commission  power  to  determine  just,  reasonable,  and  sufficient  rates,  or 
§  9  of  the  act,  which  provides  among  other  things  that  all  charges  for 
any  service  rendered  shall  be  just,  fair,  reasonable  and  sufficient,  and 
that  every  common  carrier  must  provide  safe,  adequate,  and  sufficient 
service. 

[April  27,  1918.] 

Original  application  on  the  relation  of  the  Tacoma  Rail- 
way &  Power  Company  for  a  writ  of  mandate  directed  to  the 
Public  Service  Commission  compelling  it  to  relieve  the  petitioner 
from  certain  franchise  provisions  or  to  direct  that  a  fare  greater 
than  5  cents  be  charged;  writ  denied. 

Appearances :  James  B.  Howe,  of  Seattle,  and  F.  D.  Oakley, 
of  Tacoma,  for  relator ;  W.  V.  Tanner,  Attorney  General,  Hance 
H.  Cleland,  Assistant  Attorney  General,  U.  E.  Harmon,  Frank 
M.  Carnahan,  and  Lyle  &  Henderson,  all  of  Tacoma,  Hugh  M. 
Caldwell,  of  Seattle,  D.  W.  Featherkile,  of  Bellingham,  J.  M. 
Qeraghty,  of  Spokane,  and  Fitch,  Jacobs  &  Arntson,  of  Tacoma^ 
for  respondents. 

Main,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  original  application  in  this  court  for  a  writ  of  man- 
date directed  to  the  Public  Service  Commission.    The  petitioner, 
the  Tacoma  Railway  &  Power  Company,  is  a  corporation,  and  is 
now,  and  has  been  for  a  number  of  years  last  past,  engaged  in 
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operating  a  street  railway  system  in  the  city  of  Tacoma  under 
certain  franchises  granted  by  that  city.  In  May,  1917,  J.  E. 
Bloomberg  and  others  filed  a  complaint  with  the  Public  Service 
Commission  claiming  that  the  service  given  by  the  street  car 
company  upon  certain  streets  was  inadequate,  and  not  sulBcient, 
and  asking  that  the  company  be  required  to  give  an  adequate  and 
sufficient  sersdce.  This  complaint  was  answered  by  the  company, 
and  a  hearing  was  had  before  the  Commission.  After  the  hear- 
ing the  Commission  found  that  the  service  complained  of  was 
inadequate  and  insufficient,  but  declined  to  order  that  the  service 
be  improved,  because  the  income  of  the  company  was  not  suffi- 
cient to  pay  a  reasonable  return  on  the  value  of  the  property 
devoted  to  the  public  sei^ice  unless  the  company  could  be  re- 
Ueved  of  certain  franchise  provisions  or  be  permitted  to  charge  a 
fare  of  more  than  5  cents  for  one  continuous  ride  within  the 
corporate  limits  of  the  city.  The  majority  of  the  Commission 
was  of  "the  opinion  that  it  had  no  power  either  to  relieve  from 
the  franchise  provisions  complained  of,  or  to  authorize  a  fare  of 
more  than  5  cents  per  passenger  within  the  corporate  limits  of 
the  city.  The  Commission  thereupon  declined  to  order  an  ade- 
quate and  sufficient  service,  and  dismissed  the  cause.  For  the 
purppse  of  this  case  the  findings  of  the  Commission  must  be  ac- 
cepted as  true,  since  the  evidence  upon  which  the  findings  are 
based  is  not  before  us. 

Whether  the  writ  prayed  for  should  be  issued  depends  upon 
whether  the  Public  Service  Commission,  under  the  authority  con- 
ferred upon  it  by  the  Public  Service  Commission  Law,  has  the 
ri^t  to  relieve  from  franchise  provisions  or  direct  that  a  fare 
greater  than  5  cents  may  be  charged.  If  it  has  such  power,  the 
action  of  the  Commission  in  dismissing  the  complaint  for  want 
of  jurisdiction  was  erroneous,  and  the  writ  prayed  for  should 
issue.  If  the  Commission  has  not  been  given  power  by  the  Pub- 
lic Service  Commission  Law  to  either  modify  franchise  provisions 
or  increase  the  fare  to  more  than  5  cents,  the  writ  prayed  for 
should  be  denied.  The  franchise  provisions  ciMnplained  of  arc 
those  requiring  the  street  car  company,  the  petitioner,  to  pave  be- 
tween its  tracks  and  1  foot  on  either  side,  to  contribute  to  the 

cost  of  bridges,  to  pay  a  certain  percentage  of  its  gross  earn- 
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ings  to  the  city,  and  to  permit  certain  officers  or  employees  of 
the  city  free  transportation.  The  franchises  containing  these 
provisions  were  all  granted  prior  to  the  passage  of  the  Public 
Service  Commission  Law. 

[1]  The  first  question  is  whether  the  Public  Service  Com- 
mission is  authorized  by  the  statute  to  relieve  from  the  franchise 
provisions  complained  of  when  the  income  of  the  company  is  not 
sufficient  to  pay  a  reasonable  return  upon  the  value  of  the  prop- 
erty devoted  to  the  public  service  and  provide  an  adequate  and 
sufficient  service.  In  1890  the  legislature  passed  what  is  com- 
monly called  the  Enabling  Act,  relating  to  cities.  Section  5, 
subd.  9,  of  this  act  (Rem.  Code,  §  7507),  contains  the  follow- 
ing grant  of  power :  "To  authorize  or  prohibit  the  locating  and 
constructing  of  any  railroad  or  street  railroad  in  any  street,  alley, 
or  public  place  in  such  city,  and  to  prescribe  the  terms  and  con- 
ditions upon  which  any  such  railroad  or  street  railroad  shall  be 
located  or  constructed " 

In  pursuance  of  the  authority  granted  by  this  section,  the 
city  of  Tacoma  granted  franchises  and  placed  the  conditions 
therein  above  referred  to.  With  these  conditions  the  franchises 
were  accepted. 

As  we  understand  the  argument,  it  is  not  claimed  that  these 
franchise  provisions  are  illegal  or  void,  or  that  the  city  did  not 
have  the  power  to  impose  such  conditions  when  it  granted  the 
franchises.  It  is  claimed,  however,  that,  this  being  a  matter 
within  the  police  power,  the  state  had  a  right  in  the  exercise  of 
that  power  by  a  subsequent  statute  to  confer  upon  the  Public 
Service  Conmiission  the  right  to  abrogate  franchise  provisions, 
and  did  in  fact  in  the  Public  Service  Commission  Law  confer 
that  power  upon  the  Public  Service  Commission.  It  will  be 
noted  that  the  section  of  the  statute  quoted  expressly  empowers 
cities  of  the  first  class  to  regulate  and  control  the  use  of  its  streets 
and  to  authorize  or  prohibit  the  use  of  its  streets,  and  to  pre- 
scribe the  "terms  and  conditions  upon  which  any  such  railroad 
or  street  railroad  shall  be  located  or  constructed."  Here  is  a 
clear  and  specific  grant  by  the  state  to  the  city  to  impose  terms 
and  conditions  upon  which  any  of  its  streets  may  be  used  by  a 

street  railroad.     In  Tacoma  li.  &  Power  Co.  v.  Tacoma,  79 
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Wash.  508,  140  Pac.  565,  it  was  held  that  by  this  statute  the 
legislature  intended  to,  and  did,  vest  the  city  with  the  whole  of  the 
state's  police  power  touching  the  subject-matter ;  the  subject-mat- 
ter being  the  right  to  impose  terms  and  conditions  upcm  a  rail- 
road or  street  railroad  as  a  condition  pr^^dent  to  the  location  or 
construction  of  any  such  railroad  or  street  railroad  upon  a  city 
street  or  streets.  It  was  there  said :  "The  statute  quoted,  Eem. 
&  Bal.  Code,  §  7507,  subd.  7  (P.  C.  77,  §  83),  expressly  empow- 
ers, cities  of  the  first  class  to  regulate  and  control  the  use  of 
streets,  and  to  ^authorize  or  prohibit'  the  use  of  electricity  at,  in, 
or  upon  any  of  the  streets,  ^and  to  prescribe  the  terms  and  condi- 
tions upon  which  the  same  may  be  used,  and  to  regulate  the  use 
thereof.'  Broader  language  could  hardly  be  used.  It  is  obvious 
that  the  legislature  intended  to,  and  did,  vest  the  city  with  the 
whole  of  the  state's  police  power  touching  the  subject-matter,'' — 
citing  authorities. 

To  the  same  effect  see  State  ex  rel.  Tacoma  v.  Sunset  Teleph. 
&  Tel^.  Co.  86  Wash.  309,  L.R.A.1917F,  1178,  P.U.R.1915F, 
947, 150  Pac.  427. 

In  Cleveland  v.  Cleveland  City  R.  Co.  194  U.  S.  517,  48  L.  ed. 
1102,  24  Sup.  Ct.  Eep.  756,  the  court  had  occasion  to  construe  a 
section  of  the  Revised  Statutes  of  the  state  of  Ohio  which  author- 
ised cities  "to  fix  the  terms  and- conditions  upon  which  such 
.  .  .  railways  may  be  constructed,  operated,  extended,  and 
consolidated;"  and  it  was  there  held  that  this  statute  was  an  ex- 
press authorization  to  the  city  to  impose  conditions  when  grant- 
ing a  franchise. 

The  question  then  arises  whether  the  Public  Service  Commis- 
sion Law,  either  by  its  terms  or  by  necessary  implication,  at- 
tenpted  to  confer  power  upon  the  Public  Service  Commission 
to  modify  or  abrogate  franchise  provisions  which  had  previously 
been  imposed  by  the  city  when  granting  the  franchises  under 
the  express  authorization  of  the  legislature.  Section  53  of  the 
PnbUc  SeiTice  Commission  Law  (Laws  1911,  page  571,  chap. 
117)  is  as  follows : 

'^Whenever  the  Commission  shall  find,  after  a  hearing  had  up- 
on its  own  motion  or  upon  complaint,  as  herein  provided,  that 
the  rates,  fares  or  charges  demanded,  exacted,  diarged  or  col- 
lected by  any  common  carrier  for  the  transportation  of  persons 
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or  property  within  the  state  or  in  connection  therewith,  or  that 
the  regulations  or  practices  of  such  common  carrier  affecting 
such  rates  are  unjust,  unreasonable,  unjustly  discriminatory,  or 
unduly  preferential,  or  in  any  wise  in  violation  of  the  provisions 
of  law,  or  that  such  rates,  fares  or  charges  are  insufficient  to 
yield  a  ireasonable  compensation  for  the  service  rendered,  the 
Commission  shall  determine  the  just,  reasonable  or  siifficient 
rates,  fares  or  charges,  regulations  or  practices  to  be  thereafter 
observed  and  enforced  and  shall  fix  the  same  by  order  as  herein- 
after provided. 

"Whenever  the  Commission  shall  find,  after  snch  hearing,  that 
the  rules,  regulations,  practices,  equipment,  appliances,  facilities 
or  service  of  any  such  common  carrier  in  respect  to  the  transpor- 
tation of  persons  or  property  are  unjust,  unreasonable,  unsafe, 
improper,  inadequate  or  insuflScient,  the  Commission  shall  deter- 
mine the  just,  reasonable,  safe,  adequate,  sufficient  and  proper 
rules,  regulations,  practices,  equipment,  appliances,  facilities  or 
service  to  be  observed,  furnished,  constructed  or  enforced  and 
be  used  in  the  transportation  of  persons  and  property  by  such 
common  carrier,  and  fix  the  same  by  its  order  or  rule  as  herein- 
after provided." 

If  the  law  confers  power  upon  the  Commission  to  modify  or 
abrogate  franchise  provisions,  it  must  be  found  in  this  secti9n. 
A  critical  examination  of  the  language  used  will  disclose  that 
there  is  there  conferred  upon  the  Commission  the  power  to  deal 
with  the  questions  of  safety,  eflSciency,  rates,  and  quality  of  serv- 
ice. In  other  words,  speaking  generally,  the  statute  confers  up- 
on the  Commission  power  to  deal  with  the  subject  of  rates  and 
seiTice.  There  is  nothing  in  this  section  which  either  expressly 
or  by  necessary  implication  confers  power  upon  the  Public  Serv- 
ice Commission  to  deal  with  the  question  of  franchises  or  to 
modify  any  of  the  terms  or  conditions  that  may  have  previously 
been  imposed  therein.  The  law  will  be  searched  in  vain  for  any 
provision  which  confers  such  power  upon  the  Comjnission.  The 
riffht  to  deal  with  the  question  of  rates  and  service  is  an  entirely 
dilYerent  matter  from  the  right  to  grant  franchises  or  abrogate 
the  provisions  thereof.  The  franchises  in  question  having  been 
granted  under  the  clear  and  express  authority  of  a  statute  en- 
acted long  prior  to  the  Public  Service  Commission  Law,  it  seems 

P.U.RJ918E. 
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plain  that  it  was  not  the  intent  of  the  latter  law  to  grant  power 
to  the  Commission  to  abrogate  franchise  provisions.  Had  the 
legislature  desired  to  confer  this  power  npon  the  Commission, 
it  would  have  been  easy  to  have  said  so  in  such  language  as 
would  have  made  the  intent  plain.  The  history  of  the  legisla- 
tion, however,  is  such  as  to  indicate  an  affirmative  intention  on 
the  part  of  the  legislature  not  to  confer  such  power  upon  the 
Public  Service  Commission. 

The  first  bill  introduced  in  the  legislature  in  1911  for  the  pur- 
pose of  extending  the  scope  of  the  previous  Bailroad  Commis- 
sion Law  was  Senate  Bill  No.  102.  This  contained  a  provision 
which  oonferred  upon  the  Commission  "power  and  authority  to 
grant,  modify,  revoke,  and  generally  regulate  the  terms  and  pro- 
visions of  such  permit,  license,  or  franchise.  .  .  .^'  Neither 
this  provision  nor  any  similar  provision  appears  in  the  law  which 
was  enacted  by  the  legislature  and  which  is  known  as  the  Pub- 
lic Service  Commission  Law  above  referred  to.  Had  the  legis- 
lature intended  that  the  Conmiission  should  have  power  to  deal 
with  franchises  in  cities  or  abrogate  provisions  of  franchises 
which  had  previously  been  amended  by  the  cities,  there  certain- 
ly would  have  been  embodied  in  the  law  as  passed  some  provi- 
sion relating  to  that  subject-matter.  As  already  stated,  the  sub- 
ject-matter of  granting  franchises  and  imposing  conditions 
therein  and  the  subject-matter  of  rates  and  service  are  entirely 
different.  Whether  the  Icaislature  has  the  power  to  confer  upon 
the  Public  Service  Commission  the  right  to  abrogate  the  condi- 
tions in  franchises  to  street  railroad  companies  which  had  been 
granted  prior  to  the  passage  of  the  Public  Service  Commission 
Law  is  a  question  not  before  ns  at  this  time,  and  we  neither  ex- 
press nor  intimate  any  opinion  thereon. 

[2]  The  other  question  to  be  determined  npon  this  applica- 
tion is:  Does  the  Public  Service  Commission  have  the  power  to 
increase  the  fare  which  the  petitioner  may  charge  within  the  city 
limits  of  Tacoma  to  more  than  6  cents;  since,  as  found  by  the 
Commission,  the  income  of  the  petitioner  is  not  sufficient  to  pay 
a  reasonable  return  upon  the  value  of  the  property  devoted  to 
the  public  service,  and  provide  an  adequate  and  sufficient  serv- 
ice? This  question,  like  the  one  previously  considered,  involves 
1>.U.R.1918E. 
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a  consideration  of  the  power  conferred  upon  the  Commission  by 
the  Public  Service  Commission  Law.  In  Laws  of  1905,  chap. 
81,  the  legislature  passed  what  was  known  as  the  Railroad  Com- 
mission Act.  This  law  applied  to  railroads  and  express  com- 
panies. It  did  not  include  street  railroad  companies.  In  1907 
the  legislature  passed  an  act  (Laws  1907,  chap.  226)  amending 
the  previous  act  relating  to  railroads  and  express  companies. 
By  this  amended  act  street  railroad  companies  were  not  included 
within  its  provisions.  In  1911  the  legislature  passed  what  is 
known  as  the  Public  Service  Commission  Law  (Laws  1911, 
chap.  117).  This  law  was  much  more  oompi*ebensive  than  the 
previous  statute,  and  brought  within  its  provisione  public  utili- 
ties which  had  not  been  included  within  the  earlier  enactments, 
among  them  street  railroad  companies.  Section  9  of  this  latter 
act  provides,  among  other  things,  that  all  chaises  for  any  serv- 
ice rendered  in  the  transportation  of  persons  or  property  by  any 
common  carrier  "shall  be  just,  fair,  reasonable,  and  sufficient,'' 
and  also  that  every  conmaon  carrier  shall  construct,  furnish,  main- 
tain, and  provide  safe,  "adequate  and  sufficient  service"  to  enable 
it  to  expeditiously  and  safely  transport  all  persons  offered  or  re- 
ceived by  it  for  transportation.  Section  25  of  the  act  is  as  follows : 
"IsTo  street  railroad  company  shall  charge,  demand  or  collect  more 
than  5  cents  for  one  continuous  ride  within  the  corporate  limits 
of  any  city  or  town.    .    .    .'' 

As  already  pointed  out,  §  53,  above  quoted,  is  the  one  which 
confers  power  upon  the  Commission  to  regulate  service  and  rates. 

Section  112,  which  is  the  last  section  of  the  act,  provides  that, 
in  so  far  as  it  embraces  the  same  subject-matter,  the  act  shall 
be  construed  as  a  continuation  of  chapter  81  of  the  Laws  of  1905 
(the  Railroad  Commission  Law)  and  the  acts  amendatory  there- 
of and  supplementary  thereto. 

The  petitioner  contends  that,  since  its  income  is  not  sufficient 
to  pay  a  reasonable  return  upon  the  value  of  the  property  used 
in  the  public  service  and  furnish  an  adequate  and  sufficient  serv- 
ice, the  Commission  has  the  power  under  §  53  to  increase  the 
rate  to  more  than  5  cents,  even  though  that  limitation  is  pro- 
vided in  §  25  of  the  statute  itself,  a  poii;ion  of  which  is  above 

quoted.  It  is  a  familiar  canon  of  construction  that  the  different 
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sections  or  provisions  of  the  same  statute  should  be  so  construed 
as  to  harmonize  and  give  effect  to  each ;  but  if  there  is  an  irrec- 
oncilable conflict  the  subsequent  one  prevails.     The  argument 
here  is  that  there  is  an  irreconcilable  conflict  between  §  25,  which 
limits  the  fare  to  5  cents,  and  §  53,  which  confers  upon  the  Com- 
mission power  to  deal  with  the  question  of  rates  and  service.     If 
§  53  abrogates  §  25  of  the  same  act,  it  must  be  by  implication 
only,  as  it  is  not  expressly  so  done.    It  is  also  a  well-settled  rule 
of  construction  that  repeals  by  implication  are  not  favored.     It 
is  true  by  §  9  of  the  act  there  is  imposed  upon  the  carrier  the 
.  duty    to  provide  adequate  and  suiBcient  service.     The  various 
sections  referred  to  should  be  harmonized,  if  possible,  rather 
than  holding  that  one  section  of  the  act  was  intended  to  repeal 
by  implication  a  prior  section.    It  is  a  matter  of  common  tnowl- 
rfge  that  at  least  up  to  the  time  this  statute  was  passed  the  eco- 
nomic judgment  of  society  was  that  the  maximum  fare  to  be 
charged  by  a  street  railroad  company  for  one  continuous  ride 
within  the  corporate  limits  of  a  city  was  5  cents.     It  is  also  a 
fact  generally  known,  but  possibly  one  of  which  the  court  would 
not  be  justified  in  taking  judicial  knowledge,  that  most  all  street 
railroad  franchises  contain  such  a  limitation.    When  the  Act  of 
1^11    was  passed,  as  already  stated,  street  railroad  companies 
had  not  been  subject  to  regulation  by  the  laws  passed  prior  to 
tliat  time.    That  act  extended  the  previous  Railroad  Commission 
Aet  to  include  street  railroad  companies  and  other  public  utili- 
ties, and  at  the  same  time  embodied  in  §  25  an  express  mandate 
^f  the  legislature  that  no  street  railroad  company  should  charge, 
demand,  or  collect  more  than  5  cents  for  one  continuous  ride 
^vithin  the  corporate  limits  of  any  city  or  town.    It  was  evident- 
ly not  the  thought  of  the  legislature  that  by  §  53  there  was  con- 
ferred upon  the  Public  Seiwice  Commission  power  to  abrogate 
this  express  declaration.     The  Commission  undoubtedly  has  the 
po^ver  to  regulate  rates,  so  long  as  it  does  not  exceed  the  limit 
of  5  cents,  and  to  require  an  adequate  and  sufficient  service  within 
this  limitation,  having  due  regard  to  the  right  of  the  company 
to  earn  a  reasonable  return  upon  the  value  of  the  property  de- 
voted to  the  public  use.     Giving  the  statute  such  a  construction 
harmonizes  its  various  provisions,  and,  as  we  think,  declares  the 
P.U.R.1018E 
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plain  intent  of  the  legislature.  The  case  of  State  ex  rel.  Great 
Xorthern  R.  Co.  v.  Railroad  Commission,  52  Wash.  33, 100  Pac. 
184,  does  not  authorize  or  direct  a  different  conclusion.  In  that 
case  it  was  held  that  the  maximum  rate  acts  passed  by  the  legis- 
latures of  1893  and  1897  were  repealed  by  necessary  implica- 
tion by  the  subsequent  Railroad  Commission  Act  passed  in  1905 
and  the  Amendatory  Act  of  1907.  There  the  court  was  evident- 
ly of  the  opinion  that  the  later  act  superseded  all  prior  acts  on 
the  matter  in  hand,  and  comprised  the  sole  system  of  legislation 
on  the  subject  of  rates.  But  the  situation  as  it  appeared  in  that 
case  is  not  the  same  as  in  the  present  case.  Here,  as  has  been 
pointed  out,  when  the  street  railroads  were  first  made  subject  to 
the  jurisdiction  of  the  Public  Service  Commission,  there  was  an 
express  provision  in  the  same  act  which  provided  that  no  street 
railroad  company  should  charge  more  than  5  cents.  It  cannot, 
therefore,  be  held  that  it  was  the  intention  of  the  legislature,  by 
continuing  in  §  63  substantially  the  same  provisions  that  had 
been  embodied  in  the  prior  law  relating  to  railroad  and  express 
companies,  and  making  such  provisions  applicable  to  all  public 
utilities  brought  within  the  provisions  of  the  law,  to  thereby 
grant  to  the  Public  Service  Commission  the  right  to  fix  a  rate 
in  excess  of  5  cents  and  disregard  the  provision  in  §  25,  limiting 
the  rate  to  that  sum.  The  Missouri  cases  (State  ex  rel.  Missouri 
Southern  R  Co.  v.  Public  Service  Commission,  259  Mo.  704,  168 
S.  W.  1156,  and  State  ex  rel.  Rhodes  v.  Public  Service  Com- 
mission, 270  Mo.  547,  P.U.R.1917E,  315,  194  S.  W.  287)  are, 
in  their  facts,  substantially  like  the  case  of  State  ex  rel.  Great 
Northern  R.  Co.  v.  Railroad  Commission,  supra. 

The  case  of  People  ex  rel.  Ulster  &  D.  R.  Co.  v.  Public  Serv- 
ice Commission,  171  App.  Div.  607,  P.U.R.1916E,  243,  156  N. 
Y.  Supp.  1065,  and  218  K  Y.  643,  112  i!f.  E.  1071,  is  also  dis- 
tinguishable. In  the  state  of  New  York  there  was  what  was 
known  as  the  Railroad  Law  (Consol.  Laws,  chap.  49),  and  also 
the  Public  Service  Commissions  Law  (Consol.  Laws,  chap.  48). 
These  were  each  revised  and  amended  by  the  legislature  in  1910, 
the  Railroad  Law  declaring  that  the  power  of  railroad  corpora- 
tions was  subject  to  the  limitations  and  requirements  of  thePub- 

lic  Service  Commissions  Law.    The  section  of  the  law  relatin-:  . 
P.U.R.1918E. 
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the  question  of  rates  of  fare  was  also  made  subject  to  the  pro- 
\-isions  of  the  Public  Service  Commissions  Law.  While  the  court 
in  that  case  considered  the  Railroad  Law  and  the  Public  Serv- 
ice Commissions  Law  as  one,  and  held  that  the  Public  Service 
Commission  was  not  bound  by  the  maximum  rates  fixed  in  the 
Railroad  Law,  the  provisions  referred  to  in  the  Eailroad  Law 
making  it  subject  to  the  provisions  of  the  Public  Service  Com- 
missions Law  do  not  make  the  case  applicable  to  the  facts  here 
presented.  Had  the  legislature  of  this  state  intended  that  the 
Public  Service  Commission  might  authorize  the  charge  by  a 
street  railroad  company  of  a  greater  fare  than  5  cents,  it  would 
have  been  easy,  when  fixing  the  5-cent  maximum,  as  it  appears  in 
§  25,  to  have  added  the  provision  that  a  greater  rate  might  be 
charged  when  authorized  by  the  Commission  upon  a  proper  show- 
ing of  the  necessity  therefor.  This  is  substantially  what  the  Xew 
York  statute  does. 

It  is  there  expressly  provided  in  §  49  of  the  Amendatory  Act 
of  1911  that,  whenever  the  Commission  shall  be  of  the  opinion 
that  the  maximum  rates  coUetced  or  charged  are  insufficient  to 
yield  reasonable  compensation  for  the  service  rendered  and  are 
unjust  and  unreasonable,  the  Commission  shall  determine  and 
prescribe  the  reasonable  and  just  rates  to  be  thereafter  observed 
and  enforced  as  the  maximum  to  be  charged. 

It  is  doubtless  true  that  the  Public  Service  Commissions  Law 
is  remedial  legislation,  and  should  be  given  a  liberal  construc- 
tion for  the  purpose  of  carrying  out  the  will  of  the  legislature, 
as  was  pointed  out  in  State  ex  rel.  Railroad  Commission  v.  Great 
Northern  R.  Co.  68  Wash.  257,  123  Pac.  8 ;  but  the  rule  author- 
izing a  liberal  construction  does  not  mean  that  the  court  shall 
write  conditions  or  provisos  into  the  statute  where  the  legisla- 
ture has  placed  none,  or  write  out  of  the  act  a  section  which  the 
legislature  has  placed  there,  when  the  various  sections  of  the 
statute  are  not  in  irreconcilable  conflict  and  may  be  harmonized. 
If,  as  found  by  the  Commission,  tiie  revenue  of  the  petitioner 
based  upon  a  5-cent  fare  is  not  sufficient  to  provide  an  adequate 
and  sufficient  service,  and  at  the  same  time  afford  a  reasonable 

and  proper  income  to  the  petitioner,  the  remedy  is  with  the  legis- 
P.U.R.1918E. 
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lative  branch  of  the  government,  and  not  with  the  court.    It  is 
the  duty  of  the  court  to  construe  the  law  as  it  finds  it. 
The  writ  will  be  denied. 

Ellis,  Ch.  J.,  and  Mount,  Parker,  Fullerton,  Holcomb,  Web- 
ster, and  Chadwick,  J  J.,  concur. 

Note.— In  State  ex  rel.  EUertsen  t.  Home  Teleph.  &  Teleg.  Co. 
(1918)  —  Wash.  — ,  172  Pac.  899,  the  Washmgton  supreme  court 
lield  that  conceding  that  the  Public  Utilities  Law  gave  the  Commis- 
sion the  power  to  alter  franchise  rates,  nevertheless  the  utility  must 
observe  such  franchise  rates  until  the  Commission  has  acted. 


OAUFORNIA  RAIIiBOAD  COMMISSIOX. 

PALO  ALTO  GAS  COMPANY 

V. 

PACIFIC  GAS  &  ELECTRIC  COMPANY. 

[Decision  No.  5344;  Case  No.  1144.] 

Reparation  —  Jurisdiction  of  ContminMon. 

1,-  The  California  Commission  has  jurisdiction  to  award  reparation 

under  §  71  of  the  Public  Utilities  Act,  although  the  rate  complained 

of  has  not  yet  actually  been  paid,  and  is  one  that  has  not  been  eetab- 

lished  by  the  Commission,  but  by  contract. 

Separation  —  JuristUction  of  ComtnisMon  —  Number  of  complainants. 

2.  The  California  Commission  has  jurisdiction  to  award  reparation 
although  the  complaint  is  made  by  a  single  person,  rather  than  by 
twenty-flve  consumers. 

Limitation  of  actions  *-  Separation  —  BigtU  and  remedy. 

3.  The  rule  that  a  party  who  has  induced  another  to  refrain  from 
instituting  a  suit  or  purnuing  a  remedy  until  his  right  is  lost  will  be 
estopped  from  iuter|)08ing  the  defense  of  the  Statute  of  Limitations  is 
inapplicable  to  the  California  Statute  of  Limitations  with  reference 
to  reparation  claims,  since  the  two-year  period  prescribed  by  the  latter 
statute  bars  the  right  itself,  rather  than  the  remedy. 

[April  29,  1918.] 

Motion  to  dismiss  for  lack  of  jurisdiction  complaint  demand- 
ing reparation  for  excessive  charges  for  gas;  dc^nied. 

Appearances:  Louis  Oneal  and  William  F.  James  for  Palo 

Alto  Gas  Company;  C.  P.  Cutten  for  Pacific  Gas  &  Electric 

Company. 
r.U.R.]918E. 
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Thelen  and  Devlin,  Commissioners:  This  is  a  motion  to 
dismiss  the  complaint  by  reason  of  alleged  absence  of  jurisdic- 
tion to  award  reparation. 

The  complaint  herein  was  filed  on  September  8,  1917.  It 
alleges,  in  effect,  that  Palo  Alto  Gas  Company,  hereinafter  at 
times  referred  to  as  the  Palo  Alto  company,  and  Pacific  Gas  & 
Electric  Company,  hereinafter  at  times  referred  to  as  the  Pa- 
cific company,  are  both  public  utilities  engaged  in  the  business 
of  selling  gas;  that  the  Palo  Alto  company  is  a  consumer  and 
patron  of  the  Pacific  company,  and  now  purchases,  and  for  more 
than  two  years  last  past  has  purchased,  gas  from  the  Pacific 
company  for  sale  by  the  Palo  Alto  company  to  the  inhabitants 
of  the  city  of  Palo  Alto  and  its  vicinity;  that  the  Pacific  com- 
pany threatens  to  compel  the  Palo  Alto  company  to  pay  60  cents 
per  thousand  cubic  feet  for  all  gas  sold  by  the  Pacific  company 
to  the  Palo  Alto  company  and  sold  by  the  latter  company  to  its 
customers  for  more  than  two  years  last  past ;  and  that  said  rate 
of  60  cents  per  1,000  cubic  feet  of  said  gas  was  and  is  excessive, 
unreasonable,  and  unfair.  The  Palo  Alto  company  asks  the 
Railroad  Commission  to  fix  a  just  and  reasonable  rate  to  be  paid 
by  the  Palo  Alto  company  to  the  Pacific  company  and  to  order 
the  Pacific  company  to  make  reparation  to  the  Palo  Alto  com- 
pany for  the  excessive  charges  of  the  past  and  for  further  re- 
lief. 

The  answer  alleges  that  the  Palo  Alto  company  ceased  to  be 
a  customer  of  the  Pacific  company  on  September  22,  1917,  on 
which  day  the  possession  and  operation  of  the  Palo  Alto  com- 
pany's gas  system  were  transferred  to  the  cily  of  Palo  Alto; 
denies  that  said  rate  of  60  cents  per  1,000  cubic  feet  of  gas 
was  or  is  excessive,  unreasonable,  or  unfair ;  alleges  that  all  gas 
sold  by  the  Pacific  company  to  the  Palo  Alto  company  was  sold 
under  a  contract  dated  March  18,  1905,  a  copy  whereof  is  at- 
tached to  the  answer  as  exhibit  "A ;"  alleges  that  all  gas  bought 
by  the  Palo  Alto  company  prior  to  March  31,  1913,  was  paid 
ior  at  the  price  specified  in  said  contract,  but  that  from  April 
1,  1913,  to  date  the  Palo  Alto  company  has  paid  to  the  Pacific 
company  only  54  cents  per  1,000  cubic  feet  of  gas  instead  of  60 

<;ents  per  1,000  cubic  feet  of  gas  claimed  by  the  Pacific  company 
P.U.R.1918E.  19 
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to  be  due  under  said  contract;  and  alleges  that  the  Palo  Alto 
company  now  owes  to  the  Pacific  company  the  sum  of  $10,609 
on  account  of  gas  so  sold  by  the  Pacific  company  to  the  Palo 
Alto  company.  The  answer  sets  forth  a  number  of  jurisdiction- 
al defenses,  all  of  which,  however,  the  Pacific  company  express- 
ly withdrew  at  the  hearing  herein  except  the  defense  that  the 
Eailroad  Commission  has  no  jurisdiction  to  award  reparation 
on  the  facts  of  this  case. 

The  Palo  Alto  company  being  no  longer  a  customer  of  the 
Pacific  company,  the  issue  in  this  proceeding  is  reduced  to  the 
question  of  reparation. 

Public  hearings  were  held  in  San  Francisco  on  January  3 
and  4,  1918.  After  evidence  bearing  on  the  issue  of  reparation 
had  been  presented,  the  Pacific  company  made  its  motion  to  dis- 
miss, urging  that  the  Eailroad  Commission  has  no  jurisdiction, 
on  the  facts  of  this  proceeding,  to  award  any  reparation.  The 
parties  asked  for  and  were  granted  permission  to  file  briefs  on 
this  motion.  The  briefs  have  been  filed  and  a  decision  may  now 
be  made  on  said  motion. 

The  Pacific  company  bases  its  motion  on  the  following  propo- 
sitions : 

1.  That  the  Eailroad  Commission's  power  to  award  reparation 
is  limited  to  cases  in  which  the  alleged  unreasonable  or  excessive 
rate  was  theretofore  actually  paid  in  full  by  the  consumer. 

2.  That  the  Eailroad  Commission  has  no  power,  in  any  event^ 
to  award  reparation  unless  the  Commission  has  first  affirmatively 
established  a  rate  and  the  public  utility  later  charges  a  rate 
higher  than  the  rate  thus  established. 

3.  That  the  Eailroad  Commission  has  no  power  to  grant  rep- 
aration in  a  case  in  which  the  rate  was  originally  established 
by  a  contract,  imless  the  rate  had  theretofore  been  changed  by 
agreement  of  the  parties  or  act  of  the  Commission. 

4.  That  the  issue  of  reparation  cannot  be  raised  unless  at  least 
twenty-five  consumers  join  in  the  complaint. 

6.  That,  in  any  event,  the  Eailroad  Commission  can  award 
reparation  only  as  to  rates  paid  or  charges  made  within  two 
years  prior  to  the  filing  of  the  complaint. 

We  shall  consider  these  points  in  order. 

P.U.R.1918E. 
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1.  Actiuil  Prior  Payment  of  Alleged  Excessive  Bate. 

[1]  Th^  complaint  herein  was  filed  in  reliance  on  §  71  of 
the  Public  Utilities  Act,  reading  as  follows : 

"(a)  When  complaint  has  been  m-ade  to  the  Commission  con- 
cerning any  rate,  fare,  toll,  rental  or  charge  for  any  product  or 
commodity  furnished  or  service  performed  by  any  public  utility, 
and  the  Commission  has  found,  after  investigation,  that  tHe 
public  utility  has  charged  an  excessive  or  discriminatory  amount 
for  such  product,  commodity  or  service,  the  Commission  may 
order  that  the  public  utility  make  due  reparation  to  the  com- 
plainant therefor,  witii  interest  from  the  date  of  collection; 
provided,  no  discrimination  will  result  from  such  reparation. 

(fe)  If  the  public  utility  does  not  comply  with  the  order  for 
the  payment  of  reparation  within  the  time  specified  in  such 
order,  suit  may  be  instituted  in  any  court  of  competent  juris- 
diction to  recover  the  same.  All  complaints  concerning  exces- 
sive or  discriminatory  charges  shall  be  filed  with  the  Commis- 
sion within  two  years  from  the  time  the  cause  of  action  accrues, 
and  the  petition  for  the  enforcement  of  the  order  shall  be  filed 
in  the  court  within  one  year  from  the  date  of  the  order  of  the 
Commission.  The  remedy  in  tjiis  section  provided  shaD  be 
cumulative  and  in  addition  to  any  other  remedy  or  remedies  in 
this  act  provided  in  case  of  failure  of  a  public  utility  to  obey 
an  order  or  decision  of  the  Commission."  [Stat  1911,  Ex.  Sess. 
p.  59.] 

Defendant  urges  that  under  the  language  of  this  section  rep- 
aration can  be  awarded  only  in  cases  in  which  the  excessive 
or  discriminatory  charge  concerning  which  complaint  is  made 
has  first  actually  been  paid  by  the  consumer.  Defendant  draws 
attention,  in  this  connection,  to  the  fact  that  in  the  present  case, 
while  the  defendant  has  continuously  claimed  60  cents  per  1,000 
cubic  feet  of  gas,  the  Palo  Alto  company,  subsequent  to  April 
1,  1913,  has  paid  only  54  cents. 

Defendant  relies  in  this  connection  on  Paine  Lumber  Co.  v. 

Chicago  &  N.  W.  K.  Co.  13  Wis.  E.  C.  633,  in  which  case  it 

was  held  that  the  Railroad  Commission  of  Wisconsin  has  no 

jurisdiction  to  award  reparation  unless  the  charge  claimed  to 

be  excessive  has  first  been  paid  by  the  consumer.     The  case  is 
P.U.R.1918E. 
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not  persuasive  here,  for  the  reason  that  the  Wisconsin  statute 
provided  that  the  Commission  might  award  reparation  only  in 
cases  where  the  charge  complained  of  had  actually  been 
"exacted."  Section  71  of  the  Public  Utilities  Act  applies  where 
an  excessive  or  discriminatory  amount  has  been  "charged." 
Section  71  does  not  require  that  the  excessive  or  discriminatory 
amount  shall  actually  have  been  exacted  or  paid. 

To  require  a  customer  who  has  been  charged  an  excessive 
or  discriminatory  rate  to  first  pay  the  charge  before  he  can 
apply  to  the  Railroad  Commission  for  relief  would  seem  to  be 
an  unnecessary  and  useless  burden  which  the  statute  will  not 
be  assumed  to  intend  unless  clearly  required  by  its  language, 
which  is  not  the  case  here. 

The  reference  in  §  71  to  the  payment  of  interest  by  the 
utility  refers  to  cases  in  which  the  excessive  or  discriminatory 
charge  was  paid. 

i.  Necessity  for  Prior  Establishment  of  Rate  by  Railroad  Comr 

mission. 

The  defendant  next  urges  that  the  Railroad  Commission  has 
no  jurisdiction  to  award  reparation  unless  the  Commission  has 
first  established  a  rate  and  the  public  utility  thereafter  charges 
an  amount  higher  than  the  rate  thus  established. 

This  contention  finds  no  support  in  the  language  of  §  71. 

It  has  been  the  uniform  practice  of  the  Railroad  Commission 
to  award  reparation  in  appropriate  cases  entirely  irrespective 
of  whether  the  charge  complained  of  had  theretofore  been  es- 
tablished by  the  Commission.  The  most  recent  cases  in  which 
this  Commission  awarded  reparation  in  cases  in  which  the 
charge  complained  of  had  merely  been  filed  with  the  Commis- 
sion and  had  not  been  established  by  the  Commission  are :  Phoenix 
Mill.  Co.  V.  Southern  P.  Co.  P.U.R.1917F,  969  (abstract)  Case 
No.  1061,  decided  on  September  8,  1917;  Pacific  Portland 
Cement  Co.  v.  Tidewater  Southern  R.  Co.  Case  Jfo.  1129,  de- 
cided on  October  29,  1917.  City  Street  Improv.  Co.  v.  Southern 
P.  Co.  P.U.R.1918B,  1003  (abstract)  Case  No.  1122,  decided 
on  December  6,  1917. 

As  is  well  known,  the  Interstate  Commerce  Commission  fol- 

P.U.R.1918E. 
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lows  the  same  practice  under  a  reparation  statute  very  similar 
to  §  71  of  the  Public  Utilities  Act. 

Dedfendant  bases  its  contention  in  this  respect,  not  on  any 
langaage  in  §  71,  but  on  a  number  of  decisions  by  other  state 
railroad  or  Public  Utility  Commissions  holding  that  they  have 
no  poAvex  to  award  reparation  under  statutes  which  limit  their 
jurisdiction  to  the  establishment  of  rates  for  the  future.  Charles- 
worlii  V.  Omro  Electric  Li^t  Co.  16  Wis.  R  C.  28,  P.U.E. 
1915B,    1;   Ehodes-Burford  Home  Furnishing  Co.   v.   Union 
Electric  Light  &  P.  Co.  2  Mo.  P.  S.  C.  656,  P.U.R1916B,  645. 
These  decisions  do  not  apply  here,  for  the  reason  that  §  71 
very  clearly  shows  that  it  is  intended  to  apply  to  excessive  or 
discriminatory  charges  irrespective  of  whether  the  rate  was  es- 
tablished by  the  Railroad  Commission  or  merely  filed  by  the 
utility.     Under  the  provisions  of  §§  22  and  28,  article  12,  Cali- 
fomia   state  Constitution,  the  power  of  the  legislature  to  enact 
§  7l  cannot  reasonably  be  questioned.    Pacific  Teleph.  &  Teleg. 
^^'  v^.    Hailroad  Commission,  166  Cal.  640,  50  L.K.A.(N.S.) 
^^  i37  Pac.  1119,  Ann.  Cas.  1916C,  822. 

^^^     instances  to  which  the  defendant  would  limit  the  au- 
thority    of  the  Railroad  Commission  to  award  reparation  are 
cases    of   "illegal"  rates  as  to  which  recovery  would  lie  in  court 
^ithon-t    any  proceeding  before  the  Railroad  Commission.     We 
do  not;  so  read  §  71. 

S.  Rate  Established  by  Contract 

"^^f  ^mdant  next  urges  that  the  Railroad  Commission  has  no 

Au^oirit^  to  award  reparation  herein,  for  the  reason  that  the 

^t^  "^'a^  originally  established  by  contract. 

^  ^^f  ^ndant  does  not  question  the  jurisdiction  of  the  Commis- 

%^oxi  -to   alter  or  modify  a  contract  rate  established  by  a  public 

.  'wtuity,  tut  does  challenge  the  power  of  the  Commission  to  award 

te^aration  in  such  a  case  as  long  as  the  rate  remains  unchanged 

M  act  of  the  parties  or  the  Commission. 

^e  do  not  find  anything  in  §  71  thus  limiting  the  jurisdic- 
tion of  the  Commission.  An  excessive  or  discriminatory  rate 
may  as  well  be  established  by  contract  as  by  filing  by  the 
public  utility  without  contract.  We  do  not  agree  in  this  re- 
spect with  the  decision  of  the  Public  Utilities  Commission  of 
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Idaho  in  Taylor  v.  Northwest  Light  &  Water  Co.  P.U.R.1916A, 
372. 

Attention  should  also  be  directed  to  the  fact  that  the  contract 
in  this  instance  expired  on  June  1^  1915,  and  that  the  contract 
was  not  renewed  or  extended.  The  contract  was  entered  into  on 
March  18,  1905,  between  United  Gas  &  Electric  Company  and 
Palo  Alto  Gas  Company,  and  was  limited  to  a  term  of  ten  years 
"from  and  after  the  date  when  the  gas  company  shall  commence 
delivery  of  gas  to  the  consumer,"  whidi  date  was  June  1,  1905. 
The  Pacific  company  is  the  successor  of  United  Gas  &  Electric 
Company  under  this  contract.  At  the  time  the  contract  expired, 
a  controversy  existed  between  the  parties  as  to  the  rate  to  be  paid 
and  other  matters  and  the  contract  was  not  renewed  or  extended. 
With  reference  to  the  rate,  the  Palo  Alto  company  paid  54  cents 
per  1,000  cubic  feet  continuously  after  the  expiration  of  the 
contract,  although  the  contract  provided  for  one  half  of  the  rate 
charged  by  the  Palo  Alto  company  to  its  consumers,  which  rate 
was  $1.20  per  1,000  cubic  feet.  With  reference  to  the  quality 
of  the  gas,  the  contract  provided  that  the  gas  should  contain 
600  B.T.U.,  but  the  gas  actually  delivered  for  some  time  prior 
to  the  expiration  of  the  contract,  as  testified  to  by  complainant, 
contained  approximately  between  500  and  525  B.T.U.  With 
reference  to  the  pressure,  the  contract  provided  for  a  pressure 
between  30  and  80  pounds,  whereas  the  actual  pressure  was 
frequently  less. 

-4.  Claim  for  Reparation  by  Less  than  Twenty -five  Consumers. 

[2]  Relying  on  §  60  of  the  Public  Utilities  Act,  defendant 
urges  that  the  Railroad  Commission  has  no  jurisdiction  to  enter- 
tain a  claim  for  reparation  unless  made  by  twenty-five  consiun- 
ers. 

Section  60  provides  in  part  that  "no  complaint  shall  be  enter- 
tained by  the  Commission,  except  upon  its  own  motion,  as  to 
the  reasonableness  of  any  rates  or  charges  of  any  gas,  electrical, 
water,  or  telephone  corporation,  unless  the  same  be  signed  by 
the  mayor  or  the  president  or  chairman  of  its  board  of  trustees 
or  a  majority  of  the  council.  Commission,  or  other  legislative 
body  of  the  city  and  county,  or  city  or  town,  if  any,  within  which 
the  alleg-ed  violation  occurred,  or  not  less  than  twenty-five  con- 
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Humers  or  purchasers,  or  prospective  consumers  or  purchasers, 
of  such  gas,  electricity,  water,  or  telephone  service." 

Section  71  specifically  refers  to  the  "complainant*'  in  repara- 
tion cases,  and  seems  clearly  to  contemplate  that  a  complaint 
for  reparation  may  be  filed  by  a  single  complaint.  We  believe 
that  the  specific  provisions  of  §  71,  refeiTing  to  reparation,  must 
he  construed  to  prevail  over  the  general  provisions  of  §  60,  and 
that  an  individual  consumer  who  has  been  compelled  to  pay  an 
excessive  or  discriminatory  rate  is  not  to  be  denied  relief  merely 
because  he  cannot  induce  twenty-four  other  consimiers  to  join 
him  in  a  reparation  complaint,  or  induce  the  Kailroad  Commis- 
sion to  institute  an  investigation  on  its  own  motion. 

6.  StatiUe  of  Limitations. 

[3]  Defendant  finally  urges  that  if  the  Eailroad  Commission 
has  jurisdiction  to  award  reparation,  this  power  can  be  exercised 
only  with  reference  to  charges  as  to  which  the  cause  of  action 
arose  within  two  years  prior  to  the  filing  of  the  complaint  The 
complaint  herein  was  filed  on  September  8,  1917. 

Section  71  (&)  of  the  Public  Utilities  Act  reads  in  part  as 
follows:  "All  complaints  concerning  excessive  or  discrimina- 
tory charges  shall  be  filed  with  the  Commission  within  two  years 
from  the  time  the  cause  of  action  accrues,  and  the  petition  for 
the  enforcement  of  the  order  shall  be  filed  in  the  court  within 
one  year  from  the  date  of  the  order  of  the  Commission." 

The  Palo  Alto  company  asks  reparation  back  to  April  1,  1913. 
The  company  seeks  to  avoid  the  two-year  limitation  by  a  reliance 
on  the  general  rule  of  equity,  that  where  a  party  is  induced  to 
refrain  from  instituting  suit  or  pursuing  a  remedy  until  his 
right  is  lost,  the  party  through  whose  act  or  inducement  the 
remedy  has  been  barred  will  be  estopped  from  setting  up  or 
urging  as  a  defense  the  bar  of  the  Statute  of  Limitations  and  by 
testimony  tending  to  show  that  the  Palo  Alto  company  was  in- 
duced by  acts  of  the  Pacific  company  to  refrain  from  earlier 
filing  a  complaint  with  this  Commission. 

We  deem  it  unnecessary  to  consider  the  testimony  in  this 
regard ;  for  while  this  principle  is  applicable  to  estop  a  defend- 
ant from  urging  the  bar  of  the  statute  where  the  statute  goes 

sunply  to  the  remedy,  we  do  not  understand  that  it  applies  to 
p.u.rAoise. 
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revest  jurisdiction  in  a  tribunal  when  by  lapse  of  time  the  right 
itself  has  terminated. 

The  question  whether  the  two-year  period  mentioned  in  §  71 
(b)  goes  merely  to  the  remedy,  or  whether  it  is  a  condition  of 
the  right  itself,  was  carefully  considered  by  this  Commission  in 
James  Mills  Sacramento  Valley  Orchard  &  Citrus  Fruit  Co.  v. 
Southern  P.  Co.  9  Cal.  R.  C.  80.  In  this  case,  which  involved 
a  claim  for  reparation  on  shipments  of  fruit  trees,  neither  de- 
fendant railroad  pleaded  the  bar  of  the  statute,  and  one  of 
the  railroads  expressed  a  willingness  to  waive  the  defense  if  it 
could  legally  do  so.  This  Commission  held  that  the  two-year 
provision  in  §  71  goes  to  the  right,  and  not  the  remedy,  and 
that  the  defense  cannot  be  waived.  The  decision  was  based 
largely  on  the  decision  of  the  Supreme  Court  of  the  United 
States  in  A.  J.  Phillips  Co.  v.  Grand  Trunk  Wefltem  R.  Co. 
236  U.  S.  662,  59  L.  ed.  774,  35  Sup.  Ct.  Eep.  444,  construing 
a  similar  provision  in  the  Interstate  Commerce  Act.  At  page 
83,  this  Commissicm  said: 

"It  is  true  that  this  legal  bar  was  not  pleaded  as  a  defense 

by  either  of  the  defendants,  and  that  the  Santa  Fe  has  impliedly 

expressed  its  willingness  to  waive  this  defense,  if  it  can  legally 

do  so.    We  are  of  the  opinion,  however,  that  the  provision  of  the 

Public  Utilities  Act  above  quoted  is  further  distinguishable  from 

the  ordinary  Statute  of  Limitations  to  the  extent  that  it  need 

not  be  affirmatively  pleaded  and  cannot  be  waived  in  a  case  of 

this  kind  by  a  carrier.    The  reasoning  of  the  Supreme  Court  of 

the  United  States  in  the  case  of  A.  J.  Phillips  Co.  v.  Grand 

Trunk  Western  R.  Co.  supra,  is  no  less  binding  on  us  than  it  is 

convincing.     The  court  was,  it  is  true,  construing  the  Federal 

statute,  which  might  be  considered  as  being  somewhat  stronger 

than  ours,  as  that  statute  provides  that  ^all  complaints  for  the 

recovery  of  damages  shall  be  filed  with  the  Commission  within 

two  years  from  the  time  the  cause  of  action  accrues,  cund  not 

after/    The  court  decides  the  question  partly  on  the  strength 

of  this  phrase,  but  its  reasoning  is  such  as  to  apply  just  as 

strongly  to  the  present  case,  and  we  feel  that  we  cannot  explain 

our  position  better  than  by  quoting  the  following  language  of 

Justice  Lamar  (p.  667).     'Under  such  a  statute  the  lapse  of 

time  not  only  bars  the  remedy  but  destroys  the  liability  (Finn 
P.U.R,1918E. 
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V.  United  States,  123  U.  S.  227,  232,  31  L.  ed.  128,  8  Sup.  Ct. 
Kep.  82)  whether  complaint  is  filed  with  the  Commission,  or 
suit  is  brought  in  a  court  of  competent  jurisdiction.  This  will 
more  distinctly  appear  by  considering  the  requirements  of  uni- 
formity which,  in  this,  as  in  so  many  other  instances,  must  be 
borne  in  mim\  in  construing  the  Commerce  Act  The  obligation 
of  the  carrier  to  adhere  to  the  legal  rate,  to  refund  only  what 
is  permitted  by  law,  and  to  treat  all  shippers  alike,  would  have 
made  it  illegal  for  the  carriers,  either  by  silence  or  by  express 
waiver,  to  preserve  to  the  Phillips  company  a  right  of  action 
which  the  statute  required  should  be  asserted  within  a  fixed  peri- 
od. ..  .  To  permit  a  railroad  company  to  plead  the  Statute  of 
Limitations  as  against  some  and  to  waive  it  as  against  others 
woidd  be  to  prefer  soms  and  discriminate  against  others  in  viola- 
tion of  the  terms  of  the  Commerce  Act,  which  forbids  all  devices 
by  which  such  results  may  be  accomplished.  The  prohibitions  of 
the  statute  against  unjust  discrimination  relate  not  only  to  in- 
equality  of  charges  and  inequality  of  facilities,  but  also  to  the 
giving  of  preference  by  means  of  consent  judgments  or  the  waiv- 
er of  defenses  open  to  the  carrier.  The  railroad  company  there- 
fore was  bound  to  claim  the  benefit  of  the  statute  here  and  could 
do  so  here  by  general  demurrer.  For  when  it  appeared  that  the 
complaint  had  not  been  filed  within  the  time  required  by  the  stat- 
ute, it  was  evident,  as  a  matter  of  law,  that  the  plaintiff  had  no 
cause  of  action.'  " 

To  the  same  effect  see  Eason  v.  Beaumont  Land  &  Water  Co. 
10  Cal.  E.  C.  686. 

We  conclude  that  in  so  far  as  the  jurisdiction  of  the  Railroad 
Commission  under  the  provisions  of  §  71  of  the  Public  Utilities 
Act  is  concerned,  the  Pacific  company  could  not  voluntarily 
waive  the  two-year  provision,  and  hence  could  not  be  deemed  es- 
topped by  conduct  on  its  part  from  pleading  this  defense. 

We  conclude  that  the  Railroad  Conunission  has  jurisdiction 
to  consider  the  isdue  of  reparation  in  this  proceeding,  but  only 
as  to  causes  of  action  which  may  have  accrued  on  and  subsequent 
to  September  8,  1915.  The  motion  to  dismiss  must  accordingly 
be  denied. 

Note. — ^Where  in  an  action  broiight  pursuant  to  the  statute  in 
effect  prior  to  the  Act  of  April  18,  1913  (103  Ohio  Laws,  p.  804), 
P.U.R.1918E 
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by  a  railroad  company  to  set  aside  abd  vacate  an  order  of  the  Public 
Utilities  Commission,  the  order  was  suspended  by  the  court  and  bond 
given  by  the  plaintiff  company,  and  after  such  order  of  suspension 
the  company  collected  the  rate  in  effect  prior  to  the  order  of  the  Com- 
mission, the  charge  made,  under  such  circumstances,  does  not  fur- 
nish the  basis  of  a  complaint  to  the  Public  Utilities  Commission 
under  §  679,  General  Code.  If  the  charge  is  unlawful,  the  remedy, 
of  the  shipper  is  by  action  in  a  court  of  competent  jurisdiction 
against  the  company  on  its  liability  to  refund  the  excess  charged 
above  the  amount  finally  determined  that  it  was  authorized  to  collect. 
Taylor-Williams  Coal  Co.  v.  Public  Utilities  Commission  (1918)  — 
Ohio  St.  — ,  119  N.  E.  459. 


KENTUCKY  RAIIiROAD  COMMISSION. 

W.  B.  CARVELL  &  COMPANY 

V. 

WESTERN  UNION  TELEGRAPH  COMPANY. 

Service  —  Jurisdiction  of  the  Commission, 

The  Kentucky  Commission  has  no  jurisdiction  over  complaints 
against  the  service  of  telephone  and  telegraph  companies. 

[February  16,  1918.] 

Complaint  against  the  Western  Union  Telegraph  Company; 
dismissed. 

By  the  Commission:  On  December  2,  1917,  W.  B.  Carvell 
&  Company,  AUensville,  Kentucky,  filed  a  complaint  before  the 
Kentucky  Eailroad  Commission,  alleging  that  they  had  a  very 
important  telegram  to  wire  on  December  1,  1917,  in  the  interest 
of  the  Bed  Cross ;  that  they  went  to  the  office  of  the  Christian- 
Todd  Telephone  Company  to  send  said  message  at  9  o'clock 
p.  M. ;  that  they  called  the  Western  Union  Telegraph  Company 
at  Bussellville,  Kentucky,  and  were  informed  that  the  office 
was  closed.  Complainants  were  informed  that  the  office  would  be 
open  for  business  between  8  and  9  o'clock  on  Sunday  morning, 
and  on  this  inf orniation  called  the  c^ce  at  8 :  80  a.  m.  on  Sun- 
day morning,  and  were  advised  that  the  Western  Union  operator 
was  not  in  the  city,  but  had  gone  to  Louisville;  that  the  com- 
plainant was  therefore  compelled  to  notify  the  local  telephone 
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company  at  AUensville  that  the  message  must  be  wired  at  the 
earliest  possible  moment,  and  that  after  a  long  time  the  local 
operator  got  Nashville,  Teimessee,  and  gave  that  office  the  mes- 


Similar  complaints  having  heretofore  been  filed  by  the  city 
of  Franklin  and  other  points,  alleging  similar  services  and  prac- 
tices, the  Kentucky  Kailroad  Commission  filed  a  complaint 
against  the  telephone  and  telegraph  companies,  and  certified  the 
records  in  all  these  complaints  to  the  attorney  general,  who  ad- 
vised the  Commission  that  imder  the  present  law  it  had  no 
authority  to  remedy  the  complaints. 

For  the  reasons  recited  above  the  complaint  is  dismissed. 

Note. — Jurisdiction  of  Commissions  over  service. 

The  California  Eailroad  Commission  has  no  jurisdiction  over 
water  service  to  consumers  residing  within  the  boundaries  of  an  irri- 
gation district,  but  has  such  jurisdiction  if  the  district  sells  water 
to  consumers  residing  outside  of  its  boundaries.  Re  Happy  Valley 
Land  &  Water  Co.  Decision  No.  4771,  Application  No.  3236,  Oct.  20, 
1917. 

In  Be  Addison  Gas  &  Power  Co.  Case  No.  6281,  Feb.  28,  1918, 
Irvine,  Commissioner  of  the  New  York  Commission,  Second  Dis- 
trict, said  that,  assuming  that  the  Commission  had  the  power  to 
regulate  the  rates  of  a  foreign  producing  company  for  service  sup- 
plied to  a  domestic  distributing  company,  it  could  not  compel  the 
foreign  company  to  supply  service  at  wholesale  to  the  local  company. 

A  conviction  for  violating  a  city  ordinance  requiring  local  street 
railway  cars  to  run  to  a  given  point  on  the  main-line  track  is  illegal^ 
since  the  power  to  make  such  a  requirement  rests  exclusively  witli 
the  Kansas  Public  Utilities  Commission.  Ex  parte  Wright  (1918) 
102  Kan.  329, 170  Pac.  28. 

The  complaint  of  residents  of  a  village  to  require  an  electric  com- 
pany to  furnish  lighting  service  was  dismissed  without  prejudice,  for 
lack  of  jurisdiction,  where  it  appeared  that  the  utility  had  not,  after 
proper  notice  by  the  village  authorities,  refused  to  render  the  de- 
sired service.  Hubbard  v.  PubUc  Service  Co.  (111.)  No.  6896,  Dec. 
5,  1917. 

It  is  not  within  the  duty  or  province  of  the  Maine  Commission  to 
prescribe  the  method  to  be  employed  by  a  telephone  company  in 
placing  its  system  in  the  operating  condition  necessary  to  insure 
practical  service  to  its  subscribers,  but  to  approve  or  disapprove  of 
the  result.    Smith  v.  Nash  Teleph.  Co.  F.  C.  123,  Nov.  1, 1917. 
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INDIANA  PUBIilC  SBRVIOB  OOMMISSION. 

CITY  OF  PBINCBTON 

v. 

PRINCETON  LIGHT  &  POWER  COMPANY. 

[No.  1443.] 

Valuation  —  War  prices  —  Basis  —  Propriety. 

1.  The  Indiana  Commission  will  not  use  war  prioes  for  labor  and 
materials  in  determining  the  value  of  utility  plant  for  rate-making  pur- 
poses. 

Valuation  —  Overhead  expenses  —  Baid  out  of  operating  eoopenses  — 
Bifect, 

2.  The  Indiana  Commission  reduced  the  allowance  for  overhead 
ezp^ises  made  by  its  engineering  staff  in  an  electric  valuation  com- 
puted on  the  basis  of  12  per  cent  of  the  value  of  the  property  exclusive 
of  lands,  materials,  and  supplies,  from  $9,810  to  $2,810,  where  it  ap- 
peared that  a  large  portion  of  the  items  usually  included  in  overhead 
charges  were  paid  out  of  earnings. 

Valtuition  —  Electric  —  Working  capital  —  Basis, 

3.  An  allowance  of  $1,500,  in  addition  to  the  amount  of  materials 
and  supplies,  is  sufficient  for  working  capital  in  a  rate  valuation  for 
an  electric  utility  rendering  its  bills-  monthly  and  having  a  pay  roll  of 
about  $1,000  for  such  period. 

Valuation  —  Going  value  —  Early  losses  and  expenses  hy  Iniilding 
business  paid  out  of  earnings, 

4.  The  addition  for  going  value  in  a  rate  case  should  not  be  for  a 
large  sum,  where  the  utility  has  been  fully  compensated  for  all  early 
losses,  and  practically  the  entire  cost  of  building  up  its  business  and 
bringing  its  property  to  the  present  state  of  efficiency  has  been  paid  out 
of  earnings. 

Depreciation  —  Electric  plant  —  Allou?ance. 

6.  An  annual  allowance  of  3  per  cent  of  the  present  physical  value 
of  an  electric  plant  exclusive  of  lands,  working  capital,  materials,  and 
supplies,  with  3  per  cent  on  subsequent  plant  additions,  was  made  for 
depreciation,  in  a  rate  proceeding. 

Return  —  Electric  —  Excess  —  Reduction  —  War  —  Effect. 

6.  The  Indiana  Conunission  refused  to  reduce  the  rates  of  an  elec- 
tric utility  which  had  accumulated  a  surplus  of  $75,000  and  built  a 
large  portion  of  its  plant,  valued  at  $120,000,  out  of  earnings,  and  whose 
operations  in  1917  showed  excess  earnings  of  more  than  $1,000  above 
a  return  of  7  per  cent  and  a  3  per  cent  allowance  for  depreciation, 
where  it  appeared  probable  that  the  increase  in  operating  expenses  dur- 
ing the  era  of  war  prices  would  absorb  the  excess  earnings. 
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Service  —  Electric  —  Street  lighting  —  Compliance  toith  ordinance  — 
J^otcer  of  Commission. 

7.  The  Indiana  Commission  has  no  power  to  order  a  utility  to 
make  changes  in  its  street  lighting  system  to  comply  with  a  municipal 
ordinance,  since  under  the  statute  its  authority  is  limited  to  a  determi- 
nation of  whether  the  requirements  imposed  by  the  city  in  the  exercise 
of  its  primary  right  of  selection  as  to  the  character  of  the  service 
•re  unreasonablo. 

[March  16,  1018.] 

PETmoN  by  the  City  of  Princeton  asking  that  the  rates  of  the 
Princeton  Light  &  Power  Company  be  decreased  and  that  it  be 
required  to  change  its  street  lamps  to  comply  with  a  plan  fixed 
by  the  petitioner,  with  cross  petition  of  the  utility  for  permis- 
sion to  increase  its  rates;  rate  petitions  both  denied;  terms  of 
street  lighting  ordinance  declared  valid ;  rate  value  of  plant  fixed 
at  $120,000. 

By  the  Commission:  Petitioner  filed  its  petition  on  April  16;, 
1916,  in  which  it  alleges  that  the  respondent  is  a  public  utility 
engaged  in  the  manufacture  and  distributicm  of  electricity  and 
electric  current  for  the  purpose  of  f umishing  light  and  power  to 
said  city  of  Princeton;  that  said  respondent  also  operates  a  hot 
water  heating  hystem  in  said  cily. 

Said  petitioner  further  allies  thai  the  rates  charged  said  city 
and  the  inhabitants  thereof  for  light  and  power  by  said  utility 
are  unreasonable,  excessive,  discriminatory,  and  unjust ;  that  tkv> 
contract  of  said  city  with  said  re«j>oiident  for  furnishing  light 
Md  power  to  said  city  and  the  inh».bitant3  thereof  expired  on 
June  1,  1914, 

Said  petition  also  alleges : 

''5.  That  the  lights  now  used  by  said  utility  for  lighting  the 
streets,  alleys,  and  public  places  in  said  cily  are  old,  antiquated, 
expensive  to  keep  in  repair,  and  inefficient,  and  that  lights  oi.  s 
more  modem  type  and  style  would  be  more  efficient,  and  would 
be  less  expensive  to  keep  in  repair,  and  would  materially  lessen 
the  cost  to  said  city  for  lighting  its  streets,  alleys,  and  public 
places. 

"6.  That  there  are  now  used  by  said  utility  in  lighting  'the 

streets  and  alleys  in  said  city  eighty-nine  street  arc  lights  of  the 

pendent  or  aerial  type,  and  a  number  of  incandescent  lights  of 
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various  types  and  candle  power,  and  that  such  lights  could  and 
should  be  replaced  by  the  following  type  and  candle-power  lights, 
namely:  Ninety-one  (91)  nitrogen  filled,  metallic  filament 
tungsten  incandescent  electric  series  lamps,  having  a  candle 
power  of  250,  operating  upon  a  series  6.6  amperes  alternating 
current,  at  twenty-six  volts  at  a  frequency  of  sixty  (60)  cycles 
per  second.  Such  lamps  shall  be  mounted  either  of  the  pendent 
or  bracket  type  of  suspension.  The  pendent  or  aerial  type  shall 
be  mounted  in  a  fixture  especially  designed  for  street  lighting 
service,  substantially  built  of  neat  appearance,  and  equipped 
with  an  external  concentric  reflector  of  steel  over  all  diameter  of  . 
20  inches  and  fire  enameled  in  white  upon  the  under  or  reflect- 
ing surface.  Said  lamps  shall  be  equipped  with  a  prismatic  glass 
refractor  outer  diffusing  globe,  and  such  outer  globe  shall  be  so 
constructed  and  so  fitted  to  the  fixture  as  to  render  the  same  in- 
sect proof  and  as  nearly  dust  proof  as  possible ;  and  twenty-nine 
(29)  lamps,  conforming  to  the  forgoing  specifications  for  said 
ninety-one  (91)  lamps,  except  that  no  prismatic  glass  refractor 
diffusing  globe  shall  be  required;  the  fixtures  for  these  lamps 
should  be  of  the  bracket  type;  and  fifteen  (15)  lamps,  conform- 
ing to  the  forgoing  specifications  for  said  ninety-one  (91) 
lamps,  except  that  said  fifteen  (15)  lamps  should  be  sixty  (60) 
candle  power  instead  of  250  candle  power  operating  upon  a  series 
of  6.5  amperes  alternating  current  6.3  volts,  and  except  that  no 
prismatic  glass  refractor  diffusing  globe  should  be  required. 
The  fixtures  for  these  lamps  should  be  of  the  bracket  type;  and 
such  additional  lamps  of  the  type  and  style  as  may  from  time 
to  time  be  required ;  that  if  said  lights  now  used  were  changed 
and  replaced  by  lights  as  herein  described  the  same  would  fur- 
nish a  more  efficient  system  of  light  at  a  greatly  reduced  cost  to 
said  city. 

"7.  That  the  posts  and  fixtures  of  the  twelve  cluster  lights 
around  and  about  the  public  square  in  said  city  are  not  the  prop- 
erty of  and  are  not  furnished  by  said  utility,  but  that  said  util- 
ity furnishes  the  electric  current  for  said  lights,  and  charges 
said  city  five  (5)  cents  per  kilowatt  hour  for  same;  that  such 
charge  is  unreasonable,  excessive,  and  unjust." 

The  petitioner  asked  that,  after  due  hearing  and  investiga- 
tion, an  order  be  made  requiring  and  commanding  said  utility 
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to  make  its  service  more  eflScient  by  changing  and  replacing  its 
lights  as  stated  in  its  petition ;  that  the  said  respondent's  system 
for  furnishing  light  and  power  be  valued  independently  and 
apart  from  said  system  for  furnishing  hot  water  for  heating  pur- 
poses; and  that  reasonable  compensation,  rates,  and  charges  be 
fixed  by  this  Commission  for  furnishing  light  and  power  by  said 
utility  to  said  city  and  the  inhabitants  thereof. 

The  Commission  caused  a  valuation  of  respondent's  property 
to  be  made  and  filed.    Both  parties  filed  exceptions  to  the  same. 

On  March  12,  1916,  said  city  filed  its  supplemental  petition 
allying  that  the  conmoion  coimcil  had  adopted  an  ordinance  with 
reference  to  the  requirements  of  the  lighting  of  its  streets  by 
respondent. 

On  May  11,  1916,  respondent  filed  what  it  calls  a  complaint 
4igainst  the  petitioner,  attacking  the  said  ordinance. 

On  May  15,  16,  17,  18,  and  22  a  hearing  was  held  in  said 
matter  and  the  evidence  heard. 

On  October  13,  1916,  petitioner  filed  an  additional  supple- 
mental petition  setting  forth  a  copy  of  an  ordinance  passed  by 
said  city  with  reference  to  the  lighting  of  its  said  streets. 

On  October  17,  1916,  respondent  filed  an  additional  complaint 
against  petitioner  in  which  it  attacked  the  said  ordinance  as  be- 
ing unreasonable.  This  complaint  is  very  long,  and  sets  out 
in  many  details  the  reasons  it  claims  said  ordinance  is  unreason- 
able. 

A  further  hearing  was  held  in  said  case  at  Princeton,  Indiana, 
on  January  16  and  17,  1917. 

On  May  21,  1917,  the  respondent  filed  what  it  denominates 
its  further  cross  complaint,  in  which  it  alleges  that  its  operating 
expenses  have  gi'own  at  a  very  rapid  rate  since  this  proceeding 
was  instituted,  and  that  such  increased  expenses  will  result  in 
requiring  respondent  to  operate  its  plant  at  a  loss,  if  its  rates  for 
electric  service  are  not  increased. 

This,  cause  was  set  for  a  further  hearing  at  the  rooms  of  the 
Oommission  on  February  28,  1918,  at  10  o'clock  a.  m.  The 
parties  were  represented  by  counsel  at  this  hearing. 

Section  110  of  the  Shively-Spencer  Utility  Commission  Act 
provides  that  %Yerj  municipal  council  shall  have  power,  (a) 
to  determine  by  contract,  ordinance  or  otherwise  the  quality  and 
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character  of  each  kind  of  product  or  service  to  be  furnished  or 
rendered  by  any  public  utility  furnishing  any  product  of  serv- 
ice within  said  municipality  and  all  other  terms  and  conditions 
not  inconsistent  with  this  act  upon  which  such  public  utility  may 
be  permitted  to  occupy  the  streets,  highways  or  other  public 
property  within  such  municipality,  and  such  contract,  ordi- 
nance or  other  determination  of  such  municipality  shall  be  in 
force  and  prima  facie  reasonable.  Upon  complaint  made  by 
such  public  utility  or  by  any  qualified  complainant  as  provided 
in  §  57  the  Commission  shall  set  a  hearing  as  provided  in 
§§  67  to  71  and  if  it  shall  find  such  contract,*  ordinance  or  other 
determination  to  be  unreasonable,  such  contract,  ordinance  or 
other  determination  shall  be  void,  (b)  To  require  of  any  public 
utility  by  ordinance  or  otherwise  such  additions  and  extensions 
to  its  physical  plant  within  said  municipality  as  shall  be  reason- 
able and  necessary  in  the  interest  of  the  public,  and  to  designate 
the  location  and  nature  of  all  such  additions  and  extensions,  the 
time  within  which  they  must  be  completed,  and  all  conditions  un- 
der which  they  must  be  constructed  subject  to  review  by  the 
Commission  as  provided  in  subdivision  (a)  of  this  section.'* 
[4  Burns's  Anno.  Stat.  1914,  p.  889.] 

In  view  of  the  large  discretionary  power  vested  in  municipal 
councils  under  the  above  law,  the  Commission  cannot  say  under 
the  evidence  that  any  of  the  provisions  of  said  ordinance  pro- 
viding for  the  change  of  said  street  lighting  system  are  unreason- 
able. The  Commission  therefore  finds  that  the  terms  and  con- 
ditions of  said  ordinance  are  not  unreasonable. 

[1]  In  fixing  the  value  of  the  Princeton  Light  &  Power  Com- 
pany's plant  the  Commission  has  encountered  some  difficulties 
in  properly  apportioning  certain  property  of  said  company 
which  is  used  for  both  lighting  and  power  and  heating  purposes. 

The  staff's  engineers  and  those  of  the  respondent  do  not  agree 
on  what  portion  of  that  part  of  the  plant  which  is  used  in  sup- 
plying electrie  current  and  heat  should  be  apportioned  to  the 
electric  plant  and  what  portion  to  the  heating  plant,  although 
the  difference  is  not  very  great. 

There  was  also  an  appraisement  made  by  Mr.  Watts,  an  en* 

gineer  for  petitioner.  A  summary  of  their  respective  appraise- 
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ments  of  that  part  of  the  plant  used  to  furnish  electricity  is  as 
follows : 


Cost  of   Re- 
production. 


Present 
Value. 


Staff's  valuation    

Petitioner's  engineer's  valuation   . 
Respondent's  engineer's  valuation 


$137,540 
134,839 
138,660 


$103,802 

90,556 

125,281 


The  above  is  an  appraisal  of  the  property  which  the  staff's 
engineers  apportion  to  the  electric  plant.  The  respondent's  en- 
gineers make  a  different  apportionment,  which  they  appraise  at 
$145,807  as  cost  of  reproduction,  with  a  present  value  of 
$128,400.  Taking  the  apportionment  of  property  made  by  the 
staff  to  the  electric  plant,  it  is  thus  seen  that  the  figures  of  the 
staff  and  of  the  respondent's  engineers  on  the  cost  of  reproduc- 
tion are  almost  identical,  while  the  figures  of  Mr.  Watts  are  less 
than  $4,000  below  those  of  the  respondent's  engineers. 

There  is,  however,  a  wide  variation  in  the  amounts  the  proper- 
ty is  depreciated.  Mr.  Watts  places  the  present  value  at  $90,556, 
the  respondent's  engineer  puts  it  at  $125,281,  and  the  staff  put 
it  at  $103,892. 

The  appraisement  of  the  staff  was  made  as  of  July  1,  1915. 
At  the  last  hearing  the  chief  engineer  of  the  Commission  testi- 
fied that  an  appraisement  as  of  January  1,  1918,  would  be  about 
$20,000  higher  than  the  appraisement  made  in  1915,  based  on 
the  same  property,  and  using  a  five-year  average  of  prices. 
However,  there  should  be  deducted  from  this  increase  the 
amount  charged  off  as  depreciation  on  said  plant  between  said 
dates,  of  $11,000,  making  the  net  increase  in  value  $9,000. 

The  Commission  will  not  use  present  abnormally  high  prices 
in  determining  the  value  of  a  plant  for  rate-making  purposes. 
Taking  the  present  value  of  this  plant  as  fixed  by  the  Commis- 
sion's engineers  July  1,  1915,  of  $103,892,  and  adding  the  ad- 
ditional $9,000  increase  in  value  from  the  latter  date  to  Jan- 
uary 1,  1918,  makes  the  total  value  as  fixed  by  the  staff  at 
$112,892.  There  have  been  additions  made  to  this  plant  since 
July  1,  1915,  as  shown  by  the  supplemental  audit,  amounting 
to  $8,632.74.    These  figures  make  a  total  value  of  $121,524.74. 

[2]  Included    in   the   foregoing   valuation    is   the   sum    ol 
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$9,810,  being  12  per  cent  on  the  valuation  of  the  property  fixed 
by  the  staff,  excluding  land,  material,  and  supplies.  Said  val- 
uation also  includes  $7,236  for  material  and  supplies. 

In  a  statement  signed  by  Mr.  R.  K".  Pari'ett,  of  this  company, 
it  is  stated  that  "a  large  amount  of  labor  has  been  charged  to 
operation  that  should  have  been  capital  charges.  No  salary  has 
been  charged  to  capital.  .  .  .  No  organization  expense  was 
charged  to  capitaL" 

There  was  no  proof  that  all  so-called  overhead  charges  had  not 
been  paid  out  of  operating-expense  accounts.  It  thus  appears 
from  the  above  admission  that  a  large  portion  of  overhead 
charges  was  so  paid  out  of  operating  account 

There  was  no  proof  in  this  case  as  to  the  actual  amount  of 
overhead  expenses.  '  In  the  case  of  Moritz  v.  Edison  Electric 
Illuminating  Co.  P.U.E.1917A,  pages  364,  380,  the  Public 
Service  Commission  of  the  First  District  of  New  York  say: 
"Allowances  for  overheads  must  not  be  imaginary  or  speculative, 
or  without  proof  by  the  utility  that  it  is  clearly  entitled  to  them. 
They  cannot  be  allowed  merely  on  the  assumption  that  an  item 
of  overhead  or  something  else  like  it  must  have  been  incurred  in 
the  construction  of  its  plant  and  property." 

The  same  Commission  in  the  case  of  Hermann  v.  Newtown  Gas 
Co.  P.U.E.1916D,  page  842,  say:  "As  regards  other  overhead 
expenses,  allowances  should  be  based  on  actual  expenditures,  and 
not  on  theories  as  to  what  such  expenses  might  be." 

On  the  authority  of  the  above  cases  the  Commission  would  be 
justified  in  making  a  large  reduction  in  this  12  per  cent  for  over- 
heads. 

The  evidence  in  this  case  shows  that,  in  addition  to  large  re- 
turns received  by  the  stockholders  of  the  Princeton  Light  &  Pow- 
er Company,  a  large  part  of  what  are  usually  included  in  over^ 
head  charges  was  paid  out  of  earnings. 

In  the  case  of  Charlesworth  v.  Omro  Electric  Light  Co. 
P.TJ.R.1915B,  page  9,  the  Wisconsin  Commission  use  the  fol- 
lowing language :  "As  it  is  clearly  unreasonable  to  allow  expendi- 
tures in  both  capital  and  operating  accounts,  some  method  must 
be  adopted  by  which  duplication  can  be  avoided." 

In  the  case  of  Des  Moines  Gas  Co.  v.  Des  Moines,  238  TJ.  S. 
166,  59  L.  ed.  1250,  P.U.K.1015T),  577,  35  Sup.  Ct.  Rep.  811, 
P.U.R.1918E. 
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the  Supreme  Court,  in  speaking  of  certain  expenditui'es  which 
are  usually  appraised  as  a  part  of  the  capitalization  of  a  utility 
plant,  say :  "For  aught  that  appears  in  this  record  these  expenses 
may  have  been  already  compensated  in  rates  charged  and  collected 
imder  former  ordinances.'' 

Here  is  the  clear  implication  by  the  United  States  Supreme 
Court  that,  if  expenditures  have  been  compensated  out  of  rates 
charged,  there  should  be  no  capitalization  of  such  charges. 

In  view  of  the  foregoing  authorities  and  facts,  and  of  the  fact 
that  a  large  portion  of  this  plant  was  built  up  out  of  earnings 
of  the  company,  12  per  cent  for  overhead  charges  in  this  case 
is  too  large.  There  should  be  a  reduction  of  $7,000  in  this  item, 
making  the  total  valuation  after  said  deduction  $114,524.74. 

[3]  It  appears  that  the  pay  roll  of  oflScers  and  employees  is 
about  $1,000  per  month.  As  bills  are  rendered  monthly,  an 
allowance  of  $1,600  for  working  capital,  in  addition  to  the 
amount  of  materials  and  supplies  of  $7,286,  making  $8,736  for 
working  capital  is  sufficient 

[4]  There  should  not  be  a  large  sum  added  for  going  value 
in  this  case.  This  company  has  been  fully  compensated  for  all 
early  losses,  if  any.  Practically  the  entire  cost  of  building  up 
the  business  of  this  company,  as  well  as  the  cost  of  bringing  its 
property  up  to  its  present  state  of  efficiency,  has  been  paid  for 
out  of  earnings.  At  least  there  was  no  evidence  that  they  were 
not  so  paid.  In  the  Richmond  Water  Case  this  Commission 
used  the  following  language,  which  is  appropriate  here:  "In  this 
particular  case  all  labor  and  money  expended  in  securing  the 
business  has  been  paid  for  by  the  public.  Whatever  money  was 
expended  for  labor,  or  for  anything  else  in  building  up  the  busi- 
ness of  the  waterworks,  was  paid  for  out  of  money  earned  by  the 
plant,  and  it  was  charged  as  operating  expenses.  The  water- 
works exacted  a  rate  that  yielded  satisfactory  returns  on  the  in- 
vestment, accumulated  a  very  handsome  profit,  and  yet  left  a 
sum  sufficient  to  pay  all  operating  expenses,  including  the  money 
expended  in  developing  and  securing  the  business.  As  the  public 
has  once  paid  this  entire  expense,  we  see  no  reason  why  it  should 
now  be  added  to  capital  account  in  the  form  of  going  value." 

The  total  value  of  said  electric  plant  as  a  going  concern  used 
P.U.R.1918E. 
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and  useful  for  the  convenience  of  the  public,  including  working 
capital,  we  fix  at  $120,000  for  rate-making  purposes. 

Operating  Expenses. 

There  has  been  a  very  large  increase  in  the  operating  expenses 
of  the  Princeton  Light  &  Power  Company  within  the  last  two 
years.  This  increase  is  particularly  large  in  the  cost  of  coal. 
The  cost  of  this  product  has  increased  within  said  period  more 
than  150  per  cent.  The  operating  expenses  of  this  electric  util- 
ity for  the  year  1917,  as  shown  in  the  annual  report  of  said  com- 
pany, are  as  follows : 

Power  expense   $19,991.92 

Distribution  expense 1,613.40 

Consumption  expense   1,069.12 

Commercial  expense   1,534.50 

General  expense  8,361.82 

Undistributed  expense   1,503.64 

The  above  amounts  are  based  on  an  apportionment  of  one 
fifth  of  joint  operating  expenses  of  the  electric  light  and  heat 
plants  to  the  heating  plant  and  four  fifths  to  the  electric  plant. 
The  Commission  is  of  the  opinion  that  this  is  not  a  fair  division 
and  that  said  expenses  should  be  apportioned  one  fourth  to  the 
heating  plant  and  three  fourths  to  the  electric  plant.  The  officers 
of  this  company  admitted  to  the  accountants  that  the  latter  ap- 
portionment is  a  fair  one. 

Making  proper  corrections  reduces  the  amount  for  power  to 
be  charged  to  the  electric  plant  $18,742.42  and  the  amount  under 
the  head  of  distribution  to  $1,512.54.  We  have  allowed  all  of 
the  next  item  under  the  head  of  consumption  to  be  charged  to 
the  electric  plant,  although  a  part  of  the  amount  is  probably 
chargeable  to  the  heat  plant.  The  proper  amount  of  commercial 
expense  to  be  charged  against  the  electric  plant,  after  making 
the  proper  apportionment  to  the  two  plants,  is  $1,439.56.  Un- 
der the  head  of  "General  Expense"  is  included  an  item  of 
$2,559.50  for  public  service  commission  expenses.  The  annual 
report  of  this  company  for  1917  shows  that  it  actually  paid  out 
for  public  service  commission  expenses  only  $80.42.  These  ex- 
penses probably  will  not  average  in  the  future  more  than  $100 
yearly.     Consequently  $2,459.50  should  be  deducted  from  the 

item  of  $8,301.82,  leaving  the  proper  amoimt  for  general  ex- 
P.U.R.1918E. 
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pense  of  $5,902.32.  Correcting  the  apportionment  of  this  ex- 
pense, we  have  $5,533.41  to  be  apportioned  to  the  electric  plant. 

Under  the  head  of  "Undistributed  Expense"  said  company 
has  included  an  annual  charge  of  $1,200  for  injuries  and  dam- 
ages. The  total  amount  paid  out  on  damage  claims  for  the  last 
two  years  as  shown  by  the  annual  reports  of  this  company  is 
$571,  or  an  average  of  less  than  $300.  The  Commission,  there- 
fore, will  only  allow  $300,  instead  of  $1,200,  as  claimed  by  the 
company  for  this  expense.  After  making  the  proper  correction 
and  apportionment  for  undistributed  expense,  we  have  the  sum 
of  $565.92,  which  should  be  charged  against  the  electric  plant. 

The  correct  amounts  for  operating  expenses  are  as  follows: 

Power  expense  $18,742.42 

Distribution   expense    1,512.54 

Consumption  expense  1,069.12 

Commercial  expense   1,438.56 

General  expense ^ 5,533.41 

Undistributed  expense   565.92 

Making  a  total  of  operating  expense  of $28,861.97 

To  1^  apportioned  to  the  electric  plant. 

The  taxes  of  this  company  have  been  greatly  increased  in  the 
last  two  years.  It  will  take  about  $2,700  to  take  care  of  the 
taxes  on  the  electric  plant  for  the  year  1918. 

Depreciaiion. 

[5]  The  Commission  is  of  the  opinion  that  3  per  cent  of  the 
present  physical  value  of  this  plant,  deducting  the  value  of  lands 
and  the  value  of  materials  and  supplies  and  working  capital,  with 
3  per  cent  on  additions  hereafter  made  to  this  plant,  will  pro- 
vide an  adequate  depreciation  fund,  and  the  said  Princeton 
Light  &  Power  Company  is  hereby  ordered  to  conform  its  depre- 
ciation account  to  said  rates.  The  present  depreciation  allow- 
ance will  therefore  be  $3,060. 

[6]  This  company  is  entitled  to  earn  the  following  sums: 

Operating  expenses  $28,861.97 

3%  depreciation  on  $102,000   3,060.00 

Taxes    2,700.00 

Return  of  7%  on  $120,000  8,400.00 

Total    $43,021.97 

The    operating    revenue    from    this    plant    for    1917    was 
$43,173.51. 
r.u.R.ioisE. 
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The  nonoperating  reyenue  of  this  company  for  1917  was 
$2,125.24.  At  least  $1,500  of  this  revenue  should  be  charged 
to  the  electric  plant,  making  its  total  revenues  for  1917, 
$44,673.51. 

Deducting  the  $43,021.67  leaves  excess  earnings  for  1917  of 
$1,651.84. 

During  the  first  three  months  of  the  year  1917  this  ocwnpany 
had  the  benefit  of  a  low-priced  coal  contract,  which  expired  April 
1,  1917.  The  increased  cost  of  coal  which  this  company  will  be 
compelled  to  bear  during  the  year  1918,  and  so  long  as  present 
prices  prevail,  will  probably  amount  to  enough  to  absorb  these 
excess  earnings,  together  with  the  profits  from  any  increased 
earnings  which  may  accrue  to  this  company  because  of  increased 
business. 

At  the  time  this  proceeding  was  begun  the  Princeton  Li^t  & 
Power  Company  was  earning  much  more  than  a  fair  return  on 
the  fair  value  of  its  property.  This  company  has  built  a  large 
portion  of  its  plant  out  of  earnings,  and  in  addition  has  accu- 
mulated a  surplus  of  more  than  $75,000.  Owing  to  the  very 
great  increase  in  costs  of  operation  this  company  is,  at  the  pres- 
ent time,  not  receiving  excessive  earnings. 

[7]  The  city  of  Princeton  in  its  petition  asks  the  Commis- 
sion to  order  the  changes  made  in  its  street  lighting  system  as 
provided  in  the  ordinance  passed  by  the  common  council  of  said 
city.  The  Commission  has  no  power  to  do  this.  The  city  has 
the  autJiority  to  determine  the  kind  and  character  of  service  it 
desires,  and  the  only  authority  of  this  Commission  in  such  cases 
is  to  determine  whether  the  requirement  made  by  the  city  is 
imreasonable.  The  Commission  holds  that  the  provisions  of  said 
.  ordinance  with  reference  to  the  change  in  the  street  lighting  of 
said  city  is  not  unreasonable.  If  the  company  refuses  to  comply 
with  the  provisions  of  this  ordinance,  the  city^s  redress  must  be 
sought  in  the  courts. 

It  was  estimated  that  this  change  would  cost  about  $5,000. 
The  chief  engineer  of  the  Commission  estimates  that  said  change 
would  result  in  a  reduction  of  operating  expenses  of  about 
$2,000  annually. 

So  far  as  the  petition  of  the  city  of  Princeton  asks  for  a 
decrease  in  rates  and  an  adjustment  of  the  same,  it  will  be 

P.U.R.1918E. 
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denied.  Likewise  the  cross  petition  of  the  Princeton  Light  & 
Power  Company  for  an  increase  of  its  electric  rates  will  be 
denied. 

It  is  therefore  ordered  that  the  ordinance  adopted  by  the  com- 
mon council  of  the  city  of  Princeton,  Indiana,  requiring  a 
change  in  the  street  lighting  system  in  said  city,  and  the  terms 
and  provisions  thereof,  be  and  the  same  are  hereby  declared  not 
to  be  unreasonable,  but  are  declared  to  be  reasonable  and  valid. 

It  is  further  ordered  that  the  prayer  of  the  petitioner  for  a  de- 
crease and  adjustment  of  the  rates  for  electric  current  furnished 
in  said  city  by  the  Princeton  Light  &  Power  Company  be  and 
the  same  is  hereby  denied. 

It  is  further  ordered  that  the  prayer  of  the  said  Princeton 
Light  &  Power  Company  for  an  increase  in  its  rates  for  elec- 
tricity supplied  to  its  patrons  be,  and  the  same  is  hereby,  denied. 


INDIANA  PUBUO  SBRVIOB  COMMISSION. 

BE  UNITED  GAS  &  ELECTRIC  COMPANY. 

[No.  3697.] 

Securiiy  isa%ie8  —  Bonds  —  Value  of  property, 

1.  The  Indiana  GommiBBion  wiU  hesitate  to  authorize  bonds  beyond 
the  value  of  a  utility's  property,  except  perhaps  where  the  life  or  vital 
interests  of  the  utility  or  the  interests  of  the  public  would  otherwise 
be  in  danger;  since  such  a  practice  is  contrary  to  the  fundamental 
principles  of  utility  r^ulation. 

SecurUy  issues  —  BeUUive  proportion  of  stock,  and  honds  —  Value  of 
property, 

2.  The  amount  of  bonds  would  not  "bear  a  reasonable  proportion 
to  the  amount  of  stock  and  certificates  of-  stodc"  issued  by  a  utility  as 
required  by  the  Indiana  statutes,  if  the  company  should  be  authorized 
to  issue  bonds  considerably  in  excess  of  the  value  of  its  property. 

Security  issues  ^  Bonds  —  Evidence  of  capital  expenditures  —  Defi' 
niteness, 

3.  An  issuance  of  bonds  will  not  be  authorised  by  the  Indiana  Com- 
mission to  cover  an  excess  of  capital  expenditures  over  previous  Issues 
of  bonds,  on  mere  evidence  of  capital  expenditures  over  a  period  of  years 
and  of  bond  issues  for  the  same  period;  since  this  is  not  a  compliance 
with  the  statute  requiring  the  utility  to  keep  its  accounts  and  vouchers 
of  such  expenditures  in  such  manner  as  to  enable  the  Commission  to 
ascertain  the  amoimt  of  money  so  exx>ended  and  the  purposes  for  which 
such  expenditure  was  made. 
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Security  issues  —  Lawful  refunding  of  obligations, 

4.  The  issuance  of  bonds  to  refund  obligations  incurred  for  the  re- 
tirement of  the  same  amount  of  bonds  will  not  be  authorized  by  the 
Indiana  Commission  where  the  bonded  indebtedness  of  the  company 
already  exceeds  the  value  of  the  property,  notwithstanding  the  pro- 
vision of  the  Utility  Act  authorizing  a  utility  to  issue  bonds  "for  the 
discharge  or  lawful  refunding  of  its  obligation;"  especially  where  there 
is  no  evidence  to  warrant  a  finding  that  the  existing  obligations  are 
for  money  borrowed  to  retire  bonds,  and  where  the  Commission  is 
unable  to  tell  whether  the  expenditures  were  those  for  which  bonds  can 
be  issued. 

Security  issues  —  Refunding  obligations  —  Change  of  form. 

5.  Bonds  should  not  be  authorized  without  regard  to  the  value  of 
the  property  securing  them,  merely  on  the  theory  that,  being  for  the 
purpose  of  refunding  unsecured  obligations,  they  do  not  create  any 
new  obligations. 

[April  17,  1918.] 

AppLioATioif  for  authority  to  issue  bonds  in  the  sum  of 
$300,000;  denied. 

Appearances :  George  H.  Voigt  for  the  petitioner ;  Wilmer 
T.  Fox  for  the  cities  of  Jeffersonville  and  New  Albany. 

By  the  Commission:  The  petitioner,  United  Gas  &  Electric 
Company,  is  an  Indiana  corporation  engaged  in  the  business  of 
manufacturing  and  distributing  electrical  energy  and  gas  for 
light,  heat,  and  power  purposes  in  Jeffersonville  and  New  Al- 
bany and  vicinities.  The  company  operates  gas  and  electric 
plants  in  each  of  said  cities,  and  serves  several  adjacent  towns. 
The  petition  in  part  is  as  follows: 

"That  said  company  desires  to  execute  and  issue  three  hun- 
dred thousand  dollars  ($300,000)  in  principal  amount  of  6  per 
cent  general  mortgage  gold  bonds,  to  be  dated  January  1,  1918, 
mature  July  1,  1942,  bear  interest  at  the  rate  of  6  per  cent  per 
annum,  payable  semiannually,  and  to  be  secured  by  general 
mortgage  to  be  dated  January  1,  1918,  and  to  be  executed  by  the 
company  to  Central  Trust  Company  of  Illinois  and  Aksel  K. 
Bodholdt  as  trustees,  that  a  copy  of  said  proposed  general  mort- 
gage of  the  company  is  hereto  attached  and  marked  exhibit  *TS," 
and  the  company  further  desires  the  authority  and  consent  of 
the  Public  Service  Commission  of  Indiana  to  the  execution  and 
delivery  of  said  mortgage. 

"That  it  is  desired  to  issue  and  sell  said  three  hundred  thou- 
P.U.R.1918E. 
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^^d  dollars  ($300,000)  of  bonds  at  not  less  than  85  per  cent  of 

P^f  and  accrued  interest,  and  to  use  the  proceeds  thereof  for  the 

Purpose  of  the  discharge  or  lawful  refunding  of  ^alid  outstand- 

^%  obligations  of  the  company,  consisting  of  floating  indebted-. 

^^  of  the  company. 

''^Xliat  the  issuance  of  said  three  hundred  thousand  dollars 

($300 yCOO)  of  bonds  by  the  company  at  85  per  cent  of  par  and 

^ecruod  interest  is  reasonably  necessary  for  the  purposes  above 

stated.^' 

I^TJL^   notice  of  the  filing  of  the  petition  and  the  assignment 

of  ttx^     case  for  hearing  was  given  to  the  cities  of  Jeffersonville 

^d    irS2"ew  Albany,  to  the  towns  of  Clarksville  and  Port  Fulton, 

to  tti^     Chambers  of  Commerce  of  Jeffersonville  and  New  Al- 

^^^y^^     ^nd  to  all  of  the  newspapers  published  in  said  cities, 

^^»=i-J3^wers  were  filed  by  the  cities  of  Jeffersonville  and  New 

Albci^xiy^    Hearing  was  held  on  January  23,  1918. 

1^^^    petitioner  owns  and  operates  an  electric  and  gas  plant 

in  ^Q-<5ili  of  said  cities,  having  a  physical  connection  with  the 

Loiiisxrille  Gas  &  Electric  Company,  and  rendering  service  to 

the   o-ities  of  Jeffersonville  and  New  Albany,  and  the  towns  of 

^^^^sville,  Howard  Park,  Port  Fulton,  and  Claysburg. 

-^^      indicated  in  the  petition  above  quoted,  the  petitioner  is 

^^^i^ti^g  authority  to  issue  $300,000  of  bonds.    The  evidence  dis- 

cios^ta     that  imder  the  provisions  of  the  company^s  mortgages 

f^^^^'^^'ted  in  1902  and  1904,  the  petitioner  was  permitted  to 

issu^     lends  from  time  to  time  only  to  the  extent  of  90  per 

cent;     oi  its  capital  expenditures.     Included  in  the  $300,000  of 

bon<i^  -i^liich  the  petitioner  now  seeks  to  issue  is  the  marginal  10 

P^^    <5^nt  of  such  capital  expenditures,  amounting  to  $122,221. 

•^  ^^tiier  words,  authority  is  asked  to  issue  bonds  up  to  100  per 

cent;    <3-£  ^^.g  capital  expenditures  running  back  to  1902. 

•^^■^^iluded  also  are  expenditures  aggregating  $76,370  for  en- 

^"e^xxients  and  improvements  from  1915  to  1917,  also  $102,000 

^^^^ixig  bonds  retired  by  petitioner  up  to  July  31,  1917. 

^    xaaore  detailed  statement  of  the  items  included,  and  to  be 

^^^X'^d  by  the  desired  bond  issue  of  $300,000,  is  shown  in  the 

loUo^^-iiig  exhibit  filed  by  petitioner : 

^^^^T  date  of  May  16,  1902,  this  company  issued  a  first  mortgage  on  its 
prorp^^^y  lo<»ted  in  the  cities  of  New  Albany  and  Jeffersonyille,  and  in  the 
UrPiJ^y  and  between  these  two  named  cities,  said  mortgage  being  for  $750,- 
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000.    Of  the  amount  of  the  issue  authorized,  $400,000  of  bonds  were  issued 
as  free  bonds. 

Subsequently  bonds  were  taken  out  on  invest- 
ment made  in*  amount  of  $350,000  on  a  basis  of  90 
j)er  cent  of  the  actual  expenditures  made.  The 
15350,000  of  bonds  issued  therefore  represent  invest- 
ment to  the  amount  of $388,888.00 

Deducting  the  par  value  of  bonds  issue 350,000.00 

Will  leave  an  amount  on  which  no  bonds  have  been 

issued,  of $88,888.00 

Under  date  of  September  1,  1904,  this  company 
issued  a  first  consolidated  mortgage  on  its  proper^ 
located  in  the  cities  of  New  Albany  and  «ieflferson- 
ville  and  in  the  vicinity  and  between  these  two 
named  cities,  said  mortgage  being  for  $1,500,000. 
Of  said  $1,500«000  of  bonds  $750,000  in  amount  of 
par  value  of  first  mortgage  5  per  cent  bonds  were 
turned  over  to  the  trustee  to  be  exchanged  for  the 

first  mortgage  bonds  then  outstanding.     The  other  ^ 

ii<750,000  was  issued  on  a  basis  of  90  per  cent  of  the  ^ 

actual  expenditures  made.     The  $750,000  of  bonds 
issued  therefore  represents  an  investment  of   ....  $833,333.00 

Deducting  the  par  amount  of  bonds  issued,  or  . .     750,000.00 

Leaving  investment  made,  on  which  no  bonds 
have  been  issued,  of  $83,383.00 

As  of  July  31,  1915,  there  remained  with  the 
trustee  a  credit  balance  of  $668.80,  representing  an 

expenditure  of  $743.11,  which  was  a  balance  left  ^ 

after  taking  down  the  last  issue  of  bonds  up  to  that  ^ 

time • .  743.11  3 

Between  the  periods  July  31,  1915,  and  October 
31,  1917,  inclusive,  there  had  been  invested  in  en- 
largements and  improvements  to  the  plants  and 
properties  a  total  sum  of  83,037.18 

Which  amount  represents  eacpenditures  made  on 
which  no  bonds  have  been  issued. 

As  the  $6,000  of  bonds  exhausted  our  issue,  there 
was  applied  for  and  granted  an  order  to  issue  this 
number  of  bonds,  which  represented 6,666.66 

of  actual  expenditures,  leaving  a  total  amount  of 
investment  from  July  31,  1915,  to  October  31,  1917, 

on  which  no  bonds  have  been  issued,  of $76^370.52 

Under  the  first  mortgage,  dated  May  15,  1902, 
certain  of  these  bonds  matured  each  year  between 
the  years  1907  and  1942,  inclusive.  Up  to  July  31, 
1917,  bonds  No.  1  to  102,  inclusive,  aggregating 
$102,000,  have  been  purchased  and  retired,  and  no 
bonds  have  been  issued  to  take  the  place  of  the 
above-mentioned  bonds  retired  102,000.00 

'$301,334.63 
The  petitioner  emphasizes  the  proposition  that  it  has  now  out- 
standing obligations  in  the  form  of  notes  amounting  to  approxi- 
mately $233,000,  whicli  cover  the  expenditures  above  set  out,  and 
that  the  bonds  which  it  seeks  to  have  authorized  will  be  utilized 
in  the  payment  or  fimding  of  this  floating  indebtedness;  that, 
therefore,  no  new  obligations  will  be  created,  but  only  the  form 
of  the  obligation  changed  from  notes  to  bonds.  ^ 

P.I'.R.IOISE. 
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The  floating  indebtedness  is  as  follows : 

DATES  OP   EXECUTION  OF   ORIGINAL  NOTES   REPRESENTED   BY 

FLOATING  INDEBTEDNESS  AS  OF  OCTOBER  31,  1917. 

Notes  of  Interstate  Public  Service  Company. 


Date. 


May 

May 

Dec. 

Jan. 

Peb. 

May 

June 

Sept. 

Dec 

May 

June 


17,  1912. 

5,  1012. 

31,  1912. 

2,  1913. 
1,  1913. 

3,  1913. 
30,  1913. 
10,  1913. 

29,  1913. 
27,  1914. 

30,  1914. 


Amounts. 

Paid  on 
Acct. 

Balance. 

$5,000.00 
32,500.00 
12,000.00 

3,226.00 
14,100.00 

5,175.00 

5,000.00 
11,761.60 
26,000.00 

5,000.00 
30,000.00 

$23,661.60 

12,100.00 
2,000.00 

$5,000.00 
8,838.40 

12,000.00 
3,225.00 
2,000.00 
3,175.00 
5,000.00 

11,761.60 

25,000.00 
5,000.00 

30,000.00 

$148,761.60 

$37,761.60 

$111,000.00 

As  of  Sept.  30,  1914,  note  for  $111,000  was  issued  for  this  balance. 


Sept  30,  1914. 
June  30,  1915. 
June  30,  1016. 
July  31,  1916. 
Jan.  2,  1917. 
June  30,  1917. 
June  '30,1917. 


$111,000.00 

$59,800.00 

$61,200.00 

46,802.87 

11,000.00 

35,802.87 

29,000.00 

29,000.00 

13,478.24 

6,054.06 

7,424.18 

19,000.00 

7,466.24 

11,543.70 

75,099.19 

75,099.19 

5,696.64 

5,696.64 

$300,076.94 

$84,310.30 

$215,766.64 


Bank  Loans — Second  National  Bank. 


June  28,  1917. 
Dec  28,  1916. 
Dec  29,  1916. 
Mch.   30,  1916. 


$1,000.00 
2,500.00 
2,500.00 
5,000.00 


$250.00 
750.00 
750.00 

1,750.00 


750.00 
1,750.00 
1,750.00 
3,250.00 


First  National  Bank. 


Dec 
Oct 
Feb. 
Feb. 


29,  1916. 
27,  1915. 
25,  1914. 
20,  1914. 


$4,000.00 
3,500.00 
4,000.00 
3,000.00 


$750.00 
2,000.00 
2,750.00 
2,750.00 


Total  of  First  and  Second  National  Banks 
Vendor's  Notes. 


$7,500.00 


$3,250.00 

1,500.00 

1,260.00 

250.00 


$6,250.00 


$13,750.00 


Date. 


Aug.  21 
Sept.     1 

Sept.  18  . 

Sept  24 

Oct.  29  . 


Name 


E.  J.  Hackett. 

J.  Clark,  Jr. 

Federal  Sign  System  Elec 

E.  J.  Hackett. 

E.  J.  Hackett 


Amount 


$405.42 

1,319.50 

1,226.63 

784.76 

375.16 


$4,111.47 


Total  Floating  Indebtedness   $233,628.11 

P.U.R.1918E. 
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It  will  be  observed  that  of  the  entire  sum  of  notes  which  the 
petitioner  proposes  to  retire  by  bonds,  $216,766.64:  are  repre- 
sented by  notes  of  the  petitioner  given  to  the  Interstate  Public 
Service  Company  for  funds  advanced.  The  evidence  shows  that 
the  common  stock  of  the  petitioner  is  owned  and  controlled  by 
the  Louisville  &  Northern  Kailway  &  Lighting  Company,  and 
the  stock  of  the  Louisville  &  Northern  Railway  &  Lighting  Com- 
pany is  owned  and  controlled  by  the  Interstate  Public  Service 
Company,  which  in  turn  is  owned  and  controlled  by  the  Middle 
West  Utilities  Company. 

The  evidence  also  discloses  that  the  $215,766.64  of  notes  held 
by  the  Interstate  Public  Service  Company  are  not  hypothecated 
or  pledged  by  that  company,  but  are  merely  held  by  the  parent 
organization. 

In  determining  the  question  of  the  authorization  of  the  bonds 
herein,  the  primary  consideration  is  the  value  of  petitioner's 
property. 

A  tentative  appraisal  of  all  of  petitioner's  property  actually 
used  and  useful  for  public  convenience  was  made  by  the  Com- 
mission's engineers,  which  summarized  it  as  follows; 

UNITED  GAS  &  ELECTRIC  COMPANY, 

New  Albany,  JefPersonville,  and  Vicinltiea. 

Estimate  as  of  January  1,  1918.^ 


Total  Electric. 

Total  Gas. 

Total  Gas  and  Elec 

Reprod. 
Cost. 

Present 
Value. 

Reprod. 
Cost. 

Present 
Value. 

Reprod. 
Cost. 

Present 
Value. 

A.  Land  

16,433 

240,195 

59368 

198,987 

7,173 

none 

76,703 

6,267 

16,438 

210,582 

48,866 
132.089 
5,162 
none 
60.312 

6,267 

116.300 

382,196 

46,554 

128.985 

8.377 

77.060 

98.921 

18,537 

116.300 

834.783 

86,174 

114,699 

6,734 

65,501 

86,m 

18,537 

$21,738 

Z^ 

15,560 

77,060 

176,624 

23.804 

$21,733 

545.2C5 

85.040 

246.788 

11,896 

65.501 

B.  Transmission    and 

distribution    

C.  BuUdins  and  misc. 

structures    

D.  Plant  equipment.. 
B.  General  equipment 
F.  PavinR    

G.  15%  (see  note)  .... 
H.  Material  and  sup- 
plies   

146.433 
23,804 

1693,326 

$467,661 

1776.980 

9678.799 

$1,870,256 

$1,146,460 

^  Note.>~15%  allowed  on  all  items  excepting  "H**  to  cover  engineering,  super- 
intendence, interest  during  constructiou,  taxes  during  construction,  fire  and  lia- 
bility insurance,  small  omissions  of  inventory,  contingencies,  etc. 

The  petitioner,  while  asserting  that  the  values  thus  found 
were  somewhat  lower  than  the  real  value  of  the  property,  did 
not  object  to  the  appraisal,  nor  seek  to  introduce  any  evidence 
tending  to  increase  any  of  the  items.  Subsequent  to  the  hearing 
herein,  at  a  hearing  on  an  application  for  an  increase  in  rates 
for  the  same  properties,  petitioner  accepted  the  appraisal  of 
the  Commission's  engineers,  and  for  rate-making  purposes  ac- 
cepted the  values  thus  "found. 
r.u.R.ioisE. 
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The  Commission  sees  no  reason,  therefore,  why  the  values  as 
determined  by  the  Commission's  engineers  should  not  be  ac- 
cepted as  a  proper  basis  in  determining  the  questions  presented 
by  the  petition  herein. 

Referring  then  to  the  appraisal,  it  will  be  observed  that  the 
present  value  of  all  of  petitioner's  property  is  found  to  be 
$1,146,460.  To  this  value  should  be  added  sums  covering  work- 
ing capital  and  "going  value,"  the  latter  under  the  regulatory 
act  being  defined  as,  or  limited  to,  "the  cost  of  bringing  the  prop- 
erty to  its  then  state  of  efficiency." 

This  Commission,  believing  itself  thus  limited  in  the  allow- 
ance of  intangible  values  to  the  "cost  of  bringing  the  property 
to  its  then  state  of  efficiency,"  has  held  that  thd  burden  is  on  the\^ 
utility  to  show  that  there  has  been  such  a  "cost."  Thus  there 
is  substituted  for  the  arbitrary  allowance  for  going  value,  an 
allowance  based  upon  actual  and  proved  costs.  While  the  evi- 
dence does  not  disclose  any  facts  upon  which  even  an  estimate 
of  this  intangible  element  night  be  based,  it  is  obvious  that 
capital  expenditures  have  been  made  that  have  created  values 
falling  within  this  allowable  class,  and  which  are  not  recorded 
in  the  physical  appraisal. 

The  petitioner  places  15  per  cent  of  the  present  value  as  a 
proper  allowance  for  working  capital  and  going  value.  Under 
the  l^al  limitations  above  mentioned  the  Commission  can 
neither  justify  such  an  allowance,  nor  can  it  from  the  evidence 
arrive  at  any  fixed  conclusion  as  to  going  value. 

However,  for  the  purpose  of  applying  further  considerations 
to  petitioner's  contention,  the  Commission,  purely  for  this  pur- 
pose, will  arbitrarily  accept  15  per  cent  of  the  present  value  of 
$1,146,460,  or  $171,969,  as  representing  an  allowance  for  work- 
ing capital  and  going  value.  This  would  give  a  total  value  of 
petitioner's  property  of  $1,318,429. 

Petitioner  asks  also  for  credit  of  the  value  of  certain  securi- 
ties owned  and  held  by  it,  which  are  as  follows : 

SUNDRY  SECURITIES  OWNED  BY  UNITED  GAS  &  ELECTRIC  COM- 
PANY. 

159    S-year  6%  gold  debentures  of  L.  &  N.  R.  &  L.  Co $159,000 

2    $500  6%  sold  debentures  of  L.  &  N.  R.  &  L.  Co 1,000 

Twenty  tnousand  shares  of  N.  A.  St.  R.  R.  common  stock, 
par  value  $10  per  share,  $200,000,  carried  on  this  company^s 
boqks  at  $1  per  share 20,000 

$180,000 
P.U.R.1918E. 
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The  first  two  items  in  this  statement,  aggr^ating  $160,000 
par  value  of  6  per  cent  gold  debentures  of  the  Louisville  & 
Northern  Railway  &  Lighting  Company,  are  the  past-due  obli- 
gations of  the  immediate  parent  company.  The  Commission 
was  unable  to  secure  even  an  estimate  from  the  petitioner  as 
to  the  value  of  these  securities.  It  was  generally  admitted 
that  little  or  no  value  could  be  attached  to  them. 

The  last  item  of  $20,000  par  value  of  the  common  stock  of 
the  New  Albany  Street  Railroad  Company  is  carried  on  the 
books  of  the  petitioner  at  a  value  of  $20,000.  Again,  the  stock 
of  this  subsidiary  company  is  admittedly  of  doubtful  value. 
The  petitioner  maintains,  however,  that  the  control  of  the  New 
Albany  Street  Railroad  Company  permits  the  petitioner  to  sell 
its  electric  power,  thus  giving  at  least  a  trade  value  to  these 
securities.  Accepting  for  purposes  of  calculation  the  value  of 
$20,000  as  carried  on  petitioner's  books,  and  adding  the  same 
to  the  property  value  already  found,  gives  petitioner  a  total 
property  value  of  $1,338,429. 

The  evidence  shows  that  the  following  are  the  liabilities  of  the 
petitioner : 

UNITED  GAS  A  ELECTRIC  COMPANY. 


Balance  Sheet  LiabiUties. 


Capital  Liabilities: 

Capital  common  stock   

First  mortease  bonds 

First  consoli&ted  mortgage  bonds 
Current  LiabUities: 

Accounts  payable 

Notes  payable 

Miscellaneous  Liabilities: 

UncoUectable  accounts  reserve  . . . 

Franchise  amortization  reserre   .. 

Depreciation  reserve  

Consumers'  deposits 

Suspense  account 

Accrued  Liabilities: 

Bond  interest  accrued 

Debenture  interest  accrued 

General  interest  accrued   

Common  stock  dividends  accrued  . 

Taxes  accrued  not  due 

Surplus    


For  Period  End- 
ing October 
31,  1917. 


$1,000,000.00 
648,000.00 
750,000.00 

42,696.94 
233,628.11 

359.46 
122.51 
319.95 
855.25 
562.60 

28^00.00 

580.00 

97.60 

8,333.33 

4,382.71 

400,408.82 


Total  LiabiUties  »S,113,g47^ 
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[1]  It  will  be  observed  that  whereas  the  total  value  of  pe- 
titioner's property  above  found  is  $1,338,429,  there  is  now  a 
total  mortgage  indebtedness  of  $1,398,000,  of  which  it  appears 
that  $400,000  of  bonds  were  issued  as  free  bonds.  If  the  Com- 
mission were  to  authorize  the  bonds  herein  sought,  there  would 
be  outstanding  $1,698,000  of  underlying  securities,  or  under- 
lying securities  $360,000  in  excess  of  the  highest  possible  prop- 
erty value  which  the  Commission  is  able  to  find. 

While  there  is  perhaps  no  express  statutory  inhibition  which 
would  prevent  the  authorization  of  bonds  beyond  the  value  of 
the  property,  ceii;ainly  such  an  act,  except  in  cases  of  emergency, 
would  contravene  the  whole  spirit  of  the  regulatory  act  under 
which  this  Commission  operates,  and  upon  this  ground  alone  the 
Commission  would  hesitate  to  authorize  bonds  beyond  the  value 
of  the  property,  except  perhaps  where  the  life  or  vital  interest 
of  the  utility  or  the  interests  of  the  public  were  endangered. 
There  is  no  showing  in  the  evidence  of  an  emergency,  or  of  dan- 
ger to  vital  interests  of  the  petitioner. 

[2]  While,  with  the  exception  noted,  the  issuance  of  under- 
lying securities  even  beyond  the  physical  value  of  the  property 
is,  in  the  judgment  of  the  Commission,  contrary  to  the  funda- 
mental principles  of  utility  regulation,  it  is  not  necessary  for 
the  Commission  to  resort  to  this  general  position  in  the  disposi- 
tion of  the  question  presented  herein. 

Section  89  of  the  Utility  Act  provides:  "The  amount  of 
bonds,  notes  and  other  evidences  of  indebtedness  which  any  pub- 
lic utility  may  issue  shall  bear  a  reasonable  proportion  to  the 
amount  of  stock  and  certificates  of  stock  issued  by  such  utility, 
due  consideration  being  given  to  the  nature  of  the  business  in 
which  the  corporation  is  engaged,  its  credit,  future  prospects 
and  earnings,  the  effect  which  such  issue  will  have  upon  the 
management  and  efficient  operation  of  the  public  utility  by 
reason  of  the  relative  amount  of  financial  interest  which  the 
stockholders  will  have  in  the  corporation  and  the  circumstances 
surrounding  the  operation  and  business  of  the  corporation.'' 
[4  Bums's  Anno.  Stat  1914,  p.  883.] 

P.UJEL1018B. 
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Beferring  again  to  the  statement  of  liabilities  previously  set 
cut:  It  will  be  noted  that  petitioner  has  outstanding  $1,000,000 
of  common  capital  stock;  the  present  mortgage  or  bonded  in- 
debtedness being  $60,000  in  excess  of  the  value  of  the  property 
of  petitioner,  it  is  obvious  that  the  common  stock  outstanding  is 
not  represented  by  any  actual  property  values.  To  add  $300,000 
of  bonded  indebtedness  would  certainly  reduce  whatever  possi- 
bilities the  stockholders  might  have  for  a  property  or.  financial 
interest  in  the  company.  Such  common  stock  would,  of  course, 
have  such  value  as  is  represented  by  the  control  of  the  property 
and  the  participation  of  the  stock  in  the  earnings  of  the  company. 
However,  under  the  law,  which  restricts  a  utility  to  the  earning 
of  a  reasonable  return  upon  the  value  of  its  property,  it  is  obvious 
in  this  case  that^  with  proper  and  legal  rates,  the  reasonable  re- 
turn upon  the  value  of  petitioner's  property  would  be  entirely 
consumed  by  the  interest  charges  of  the  mortgage  indebtedness. 
The  excess  of  mortgage  indebtedness  over  the  value  of  the  prop- 
erty would  more  than  account  for  the  difference  between  the 
rate  of  interest  and  the  rate  of  return.  So,  whatever  interest 
the  stockholders  might  have  growing  out  of  any  possible  partici- 
pation in  the  earnings  of  the  company  would  on  a  legal  rate  basis 
be  practically  nil,  and  only  through  an  unreasonably  high  rate, 
and  therefore  under  the  law  an  illegal  rate,  could  the  stock- 
holders be  said  to  have  a  "financial  interest  in  the  corporation.'' 

Considering  all  of  the  elements  included  in  the  portion  of 
§  89  of  the  Utility  Act  above  quoted, — the  Commission  is  of  the 
opinion  that  the  authorization  of  $300,000  of  additional  bonds, 
thereby  placing  the  bonded  indebtedness  $360,000  in  excess 
of  the  value  of  petitioner's  property,  would  create  a  condition  in 
which  the  "amount  of  bonds"  would  not  *T)ear  a  reasonable  pro- 
portion to  the  amount  of  stock  and  certificates  of  stock  issued 
by  such  utility,"  due  consideration  being  given  to  the  busi- 
ness in  which  petitioner  is  engaged,  its  credit  would  thereby  be 
imperiled,  if  not  entirely  lost,  and  its  future  prospects  dark. 
Its  life  would  be  endangered,  its  earnings  practically  nothing; 
its  management  and  efficient  operation  adversely  affected  by 

P.U.R.1918B. 
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reason  of  the  relative  amount  of  financial  interest  of  the  stock- 
holders in  the  corporation  being  practically  nil. 

[3]  Section  90  of  the  Utility  Act  provides  that  a  utility 
may,  with  the  approval  of  the  Commission,  issue  bonds  for  tho 
purposes  which  petitioner  sets  out,  "where  the  applicant  shall 
have  kept  its  accounts  and  vouchers  of  such  expenditure  in 
such  manner  as  to  enable  the  Commission  to  ascertain  the  amount 
of  moneys  so  expended  and  the  purposes  for  which  such  expendi- 
ture was  made." 

The  petitioner  had  not  kept  "its  accounts  and  vouchers''  of 
the  expenditures  which  it  desires  covered  by  bonds,  in  such  a 
manner  "as  to  enable  the  Commission  to  ascertain  the  amount 
of  moneys  so  expended,  and  the  purposes  for  which  such  expendi- 
ture was  made." 

The  petitioner  was  unable  to  trace  any  of  its  said  expendi- 
t\ires  sufficiently  to  permit  the  Commission  to  see  that  any  of 
the  particular  obligations  now  outstanding,  which  the  petitioner 
desires  to  fund,  were  incurred  by  reason  of  particular  capital 
expenditures. 

The  petitioner  presented  the  following  statement,  evidencing 
its  capital  expenditures: 

P.U.R.1918E.  11 
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The  above  statement,  which  is  all  of  the  evidence  on  this 
point  submitted  by  the  petitioner,  is  merely  a  general  statement 
of  capital  expenditures  year  by  year  from  1902  to  1917,  includ- 
ing a  statement  of  bonds  issued  from  year  to  year.  The  pe- 
titioner was  unable  to  analyze  said  statement,  or  to  indicate  the 
particular  purposes  of  such  expenditures,  or  the  specific  use 
to  which  the  money  thus  expended  was  put.  No  accounts  or 
vouchers  were  submitted. 

The  petitioner  having  merely  presented  its  statement  of  capi- 
tal expenditures  over  a  period  of  fifteen  years,  and  of  its  bonds 
issued  over  the  same  period,  seeks  without  further  or  more 
specific  evidence  to  issue  bonds  covering  a  portion  of  the  excess 
of  such  total  expenditures  over  the  total  of  bonds  issued. 

The  petitioner  having  failed  to  conform  to  the  requirements 
of  the  law,  the  Commission  cannot  properly  engage  in  purely 
speculative  considerations,  and  therefore  the  Commission  can- 
not, in  view  of  the  express  statutory  restriction,  justify  the 
authorization  of  the  bonds  covering  such  expenditures. 

[4]  It  will  be  noted,  however,  that  $102,000  of  the  bonds 
sought  are  to  replace  the  same  amount  of  bonds  retired  by  pe- 
titioner up  to  July  31,  1917.  The  Commission  would  be  con- 
strained to  authorize  the  issuance  of  these  particular  bonds  were 
it  not  for  the  fact  that  the  bonded  indebtedness,  already  exceed- 
ing the  value  of  the  property,  would  thereby  be  further  in- 
creased; contrary,  as  the  Commission  views  it,  to  the  provisions 
of  §  89  of  the  Utility  Act. 

It  is  contended  that  the  Commission  is  without  authority  to 
refuse  the  authorization  of  bonds  to  refund  pricMr  bonds;  that  § 
90  of  the  Utility  Act  provides  that  a  utility  may  issue  bonds 
**for  the  discharge  or  lawful  refunding  of  its  obligations,''  and 
that  this  provision  is  mandatory  upon  the  Commission.  Section 
89,  however,  must  be  read  and  intei'preted  along  with  §  90, 
above  quoted.  Section  89  prescribes  the  conditions  upon  which 
bonds  may  be  issued.  The  above  quoted  portion  of  §  90  does 
not  apply  solely  to  bonds,  but  includes  all  forms  of  obligations. 
To  require  the  Commission  to  permit  a  utility  to  issue  bonds 
for  the  "dijBcharge  or  refunding  of  its  obligations,"  without  re- 
gard to  the  restrictions  imposed  by  §  89,  would  be  to  open  (he 
fioodgates  permitting  the  unrestricted  and  unlimited  issuance 
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of  securities,  thus  destroying  the  effectiveness  of  security  regu- 
lation which  the  legislature  cei-tainly  sought  to  establish. 

But  there  is  another  reason  which  would  prevent  the  Com- 
mission from  authorizing  bonds  for  this  so-called  refunding. 
The  particular  $102,000  of  bonds  which  are  being  discussed 
are  not  sought  for  the  purpose  of  directly  refunding  or  retiring 
existing  or  outstanding.bonds.  The  evidence  discloses  that,  from 
time  to  time  from  1907  to  1917,  the  petitioner  borrowed  money 
from  the  Interstate  Public  Service  Company,  which  was  used 
to  retire  bonds.  These  borrowings  aggregated  $102,000,  and  pe- 
titioner had  from  time  to  time  executed  its  notes  covering  such 
loans — and  that  now  the  aggregate  of  $215,766.64  of  petitioner's 
notes  which  are  held  by  the  parent  interstate  company  are  said 
to  include  the  $102,000  borrowed  over  a  period  of  ten  years  to 
refund  bonds.  But  the  general  borrowing  of  petitioner  from 
the  interstate  company  has  continued  over  a  period  of  years, 
and  the  money  borrowed  has  been  used  for  many  purposes. 
From  time  to  time  there  have  been  renewals  of  notes,  consolida- 
tions of  loans,  merging  of  notes,  large  payments  on  and  ma- 
terial reductions  of  principal,  and  further  extensive  loans  and 
large  increases  in  principal.  In  other  words,  there  has  been  a 
general  running  account  between  the  two  companies  over  a 
period  of  years,  and  petitioner  was  unable  to  show  that  any  par- 
ticular note  now  outstanding  represents  any  original  specific  ex- 
penditure. Referring  to  the  itemized  statement  of  "floating 
indebtedness"  appearing  in  the  earlier  portion  of  this  order, 
it  will  be  noted  that  the  first  and  original  note  of  petitioner  waj^ 
executed  May  17,  1912.  Yet  from  the  last  paragi'aph  of  tlie 
statement  preceding,  showing  the  items  included  and  to  be 
covered  by  the  desired  bond  issue,  the  old  bonds  began  to  ma- 
ture in  1907.  So,  if  petitioner  borrowed  money  from  the  inter- 
state company  from  1907  to  1912  and  issued  notes  for  same,  a.s 
appears  to  be  the  case,  these  particular  notes  and  money  bor- 
rowed for  this  particular  purpose  would  not  be  included  in  the 
statement  of  "floating  indebtedness,"  which  starts  w^ith  1912, 
and  which  on  its  face  purports  to  give  the  dates  of  original 
execution  of  notes  sought  to  be  funded. 

Again  referring  to  the  statement  of  "floating  indebtedness," 

it  appears  that  from  1912  to  1917  the  petitioner  paid  to  the 
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^teratate  company  ob  notes  a  total  of  $122)071.90.    This  sum 
^y  or  may  not  bave  gone  to  pay  the  notes  which  were  executed 
^0  retire  the  $102,000  of  bonds.     So  far  as  the  Commission  is 
^ble  to  determine,  the  money  borrowed  by  petitioner  to  retire 
^be  ^102,000  of  bonds  may  already  have  been  paid,  and  there  is 
^o  evidence  to  warrant  a  finding  that  the  present  floating  in- 
debtedness includes  the  money  borrowed  to  retire  bonds. 

rixo  fact  that  petitioner  at  one  time  in  its  history  had  out- 
^i^<iing  a  given  aggregate  of  bonds  is,  in  itself,  no  reason  or 
justrification  for  the  issuance  of  a  portion  of  the  bonds  in  the 
'^^^g'i  xijning.  In  fact,  precisely  this  presumption  arises  in  the 
instaxxt  case,  for  the  evidence  discloses  that  in  1902  $-400,000  of 
boixcis  were  issued  as  "free  bonds,"  and  the  $102,000  of  bonds 
now    bought  to  be  replaced  were  issued  in  1902. 

-^ixxally,  so  far  as  the  Commission  can  determine,  the  $102,000 
^^  "oxids  may  represent  a  portion  of  the  "marginal  10  per  cent 
*5  ^^^^X^ital  expenditures"  heretofore  mentioned.  In  fact,  the  en- 
tires £j  oating  indebtedness  which  is  sought  to  be  refunded,  so  far 
*^^  ^-t^ei  evidence  shows,  may  fall  within  the  class  of  capital  cx- 
pcr^cj  i  tures  which  the  Commission  has  heretofore  discussed,  and 
^^  ^^?-hich  the  Commission  cannot  authorize  bonds  on  account 
^  ^Ix^  restrictions  and  limitations  imposed  by  §  90,  as  well  as 
'.§^^     of  the  Utility  Act. 

•^^     either  event,  in  view  of  all  of  the  facts,  the  Commission 

^*^^^^^^s  of  no  reason,  in  law  or  equity,  which  would  justify  the 

*^^:>rization  of  bonds  covering  said  $102,000  of  notes,  alleged 

'^^^^"ve  been  executed  to  retire  a  like  amount  of  bonds. 

L  CS  33   The  principal  contention  of  the  petitioner  is  that  the  au- 

^y^i-^ation  of  the  bonds  sought  would  not  create  any  nev  obli- 

^     -^^^xi,  but  would  merely  change  the  form  of  an  existing  obli- 

f^    -•'^^^i, — ^the  transforming  of  floating  indebtedness  to  bonded 

'""^^V^tedness. 

J^^^^    view  of  all  of  the  facts,  the  Commission  cannot  accept 

/^^       ^proposition  as  a  controlling  reason  for  the  authorization 

^      ^Ix^  bonds.     Adopting  this  principle  would  mean  that  there 

^^^Xvl^  be  no  limitation  to  the  bonded  indebtedness  of  a  utility. 

.    *^     ^viK-nseenred  obligatictts  could,  under  such  a  rule,  be  merged 

mtio    iDonds  without  regard  to  the  value  of  the  property  securing 

^n^xia^  and  this  operation  could  under  such  a  rule  continue  year 

^•^•'^.lOiSE. 
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after  year— sabBtitnting  bonds  for  open  aeoonnts,  ahortrtime 
paper,  and  other  forms  of  obligations — ^thereby  doing  indirectly 
what  the  law  prohibits  directly  to  be  done,  and  resulting  nlti- 
mately  in  an  absurdity  which,  if  permitted,  would  under  other 
regulatory  restrictions  bring  chaos  and  destruction  to  a  utility, 
and  injury  and  injustice  to  the  public. 

Here  we  have  a  utility  with  property,  tangible  and  intan- 
gible, liberally  valued  at  $1,338,429,  against  which  there  is 
already  outstanding  $2,398,000  of  securities.  It  is  evident  that 
the  company  has  hundreds  of  thousands  of  dollars  of  securities 
outstanding  that  are  nothing  more  or  less  than  ''water.''  There 
can,  under  the  regulatory  law,  be  no  basis  for  earnings  on  this 
excess  of  securities,  and  therefore,  to  further  increase  the  se- 
curities outstanding,  would  be  suicidal  on  the  part  of  the 
company,  and  a  gross  violation  of  public  trust  on  the  part  of  the 
Commission. 

Public  service  companies  must  surely  realize  that  the  day 
of  exploitation  of  utilities  is  past,  and  that  they  are  now  living 
in  a  period  of  regulation  to  the  principles  and  limitatons  of 
which  they  must  conform.  Profits  must  now  come  from  reason- 
able earnings  based  upon  reasonable  values,  and  not  from  the 
utilization  of  the  utility  as  the  eternal  fountain  from  which  flows 
an  unlimited  stream  of  watered  securities.  The  necessity  for 
public  utilities  making  such  readjustments  as  will  give  their 
outstanding  securities  a  basis  of  value  is  apparent.  This  read- 
justment is  as  essential  to  the  life  and  welfare  of  the  utility 
as  to  the  interest  of  the  public. 

There  are  other  phases  of  the  questions  involved  which  may 
be  of  direct  interest  and  bearing.  According  to  the  petitioner's 
theory  of  values  it  contended  for  a  total  valuation  of  approxi- 
mately $1,700,000.  In  arriving  at  this  valuation,  petitioner 
stalled  with  the  reproduction  value  of  the  property  as  the  basis 
of  value — adding  16  per  cent  of  the  reproduction  value  for  go- 
ing value  and  working  capital,  and  adding  par  value  of  the 
»$1 60^000  of  past-due  debentures,  and  $20,000  covering  the  New 
Albany  Street  Kailroad  stock.  The  values  thus  contended  are 
as  follows: 

J».L'.HJJ>18E. 
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Reproduction  value  of  property  $1,370,000 

^%  for  going  value  and  working  capital 205,500 

^^r  value  past-due  debentures  160,000 

^ew  Albany  Street  Railroad  stock 20,000 

^/akiii •/  a  total  of $1,755,600 

jCJi^  Commission  does  not  accept  the  reproduction  value  as 
ih&  j>xoper  basis  for  calculation.     .Vctual  or  present  value  is,  in 
*ie     judgment  of  the  Commission,   the  starting  point, — ^but  if 
^ef>j-c><Juction  value  is  used  as  the  basis,  it  is  certainly  erroneous 
^  a^dcl  to  reproduction  value  liberal  allowance  for  working  capi- 
^     .£ixid  going  value.     The  $160,000  of  treasury  securities,  con- 
sis  tixn.^  of  past-due  6  per  cent  debentures,  were  admittedly  of  no 
valxi^.    However,  assuming  for  the  sike  of  giving  due  consider- 
ation::!,   to  petitioner's  contention,  that  the  total  value  of  $1,755,- 
^^0_^       thus  calculated,  represents  the  reasonable  value  of  peti- 
tioxxc3:r's  property,  still,  if  the  bonds  sought  were  authorized, 
^^       outstanding  bonds  would  be  approximately  equal  to  the 
^^l"^**  ^  of  the  property,  and  there  would  be  outstanding  in  stocks 
^n<^l        l)onds   $2,398,000.     The  common  stock  would  represent 
little^,     or  no  real  value,  and  the  outstanding  bonds  would  not 
Ixiix-      a  reasonable  proportion  to  the  stock  issued,  and  liie  finan- 
^^^^^      interest  of  the  stockholders  would  be  practically  nil.     Inas- 
ini-icij^^  as  the  petitioner  has  in  another  case  accepted  the  present 
P"^*4^  ical  value  of  $1,146,000  as  the  reasonable  value  of  the  prop- 
^^^'       for  rate-making  purposes,  how  can  petitioner  even  expect 

^^    ^"^^c^^t  interest  charges  on  $1,698,000  of  mortgage  indebted- 
ness.  ^ 

^^^^K^other  phase  of  the  question,  which  may  have  a  direct  bear- 

^^S'>        is  that  portion  of  §  90  of  the  Ttility  Act  which  provides 

tnt^-ti       a  public  utility  may  issue  bonds  "for  the  reimbursement 

^      ^•^^^^^i.oneTs  actually  expended  from  income,  or  from  any  other 

Tnc^>>^,^yg  jjj  ^jjg  treasury  of  the  public  utility  for  such  purposes, 

^^^   ^^tecured  oi*  obtained  from  the  issue  of  stock,  bonds,  notes,  or 

otLx^^j^  evidences  of  indebtedness  of  such  public  utility  within 

*^^  ^       (5)  years  next  prior  to  the  filing  of  an  application  with 

ta^     <3ommission  for  the  required  authorization  for  any  of  the 

^^^^^jsaid  purposes." 

^t:  is  uot  necessary  to  consider  the  application  of  this  section 
"^^^xicsli  has  been  the  subject  of  considerable  disputation,  but  it 
^-^-U.ioiSE. 
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is  obvious  that  it  no  doubt  has  a  direct  bearing  on  the  matter 
of  the  issuance  of  bonds  herein. 

The  Commission  having  heard  the  evidence,  and  being  duly 
advised  in  the  premises,  finds  that  the  prayer  of  the  petition 
here  should  be  denied. 

It  is  therefore  ordered  by  the  Public  Service  Conunission  of 
Indiana  that  the  prayer  of  the  petition  herein  be,  and  the  same 
is  hereby,  denied. 


MAINIS  PUBLIC  UTriilTIES  GOMMISSIOX. 

J?3  CUMBERLAND  COUNTY  POWBE  &  LIGHT  COMPANY. 

[U-286.] 

Security  issues  —  Ouaranteed  notes  •—  Power  of  utility^ 

1.  A  public  utility  company  may  be  authorized  to  issue  securities 
in  exchange  for  notes  of  another  company  which  it  has  guaranteed, 
although  the  guaranty,  because  made  without  power,  does  not  constitute 
a  legal  obligation  against  it,  where  the  guarantor  was  organized  under 
a  statute  providing  that  it  may  purchase,  hold,  sell,  or  assign  seeurities 
for  evidence  of  indebtedness  created  by  any  other  corporation. 

Security  issues  —  Payment  of  guai'anteecl  notes  not  €ionetituiing  legal 
obligation. 

2.  A  public  utility  company  was  authorized  by  the  Maine  Com> 
mission  to  issue  seeurities  to  take  up  another  eompauy  s  notes  whicli 
had  been  guaranteed  without  power  by  the  applicant  and  which  did 
not  constitute  a  legal  obligation  against  it,  although,  as  a  general  rule, 
one  public  utility  corporation  should  not  be  permitted,  as  a  mere  act 
of  justice,  voluntarily  to  assume  the  obligations  of  another,  even  as  to 
bona  fide  holders;  it  appearing  that  failure  to  pay  tiie  notes  would 
constitute  a  greater  menace  to  the  applicant's  ability  to  operate  eco- 
nomically than  the  full  assumption  of  the  debt. 

[May  24,  1918.] 

Application  for  approval  of  an  issne  of  securities;  granted. 
Appearances :  William  H.  Newell,  Esq.,  for  petitioner. 

By  the  Commission :  Petition  by  Cumberland  County  Pow- 
er &  Light  Company  for  permission  to  issue  $614,000  par  value 
of  three  year,  7  per  cent  notes,  dated  June  1,  1918,  due  Jxxuv 
1,  1921,  to  be  exchanged  par  for  par  for  the  three-year  5  per 
cent  notes,  series  C,  of  the  Lewiston,  Augusta,  &  Watervillo 

P.U.R.1918E. 
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Street  Railway  due  June  1,  1918,  guaranteed  as  to  principal  and 
interest  by  tbe  Cumberland  County  Power  &  Light  Company. 

Hearing  at  Lewiston,  May  21,  1018.  Notice  ordered  by  pub- 
lication, and  proved  as  ordered. 

The  Lewiston,  Augusta,  &  Waterville  Street  Railway  was  au- 
thorized by  this  Commission,  May  6,  1915,  R.  R.  No.  36,  to 
iss\ie  its  coupon  notes  of  the  aggregate  par'  value  of  $614,000 
in  denominations  of  $1,000  each,  numbered  consecutively  from 
1  upwards,  dated  Jtine  1,  1915,  and  payable  June  1,  1918, 
bearing  interest  at  5  per  cent  per  annum,  secured  by  deposit 
of  its  first  and  refunding  5  per  cent  bonds  of  the  face  value  of 
$853,000,  numbered  from  1501  to  1726,  both  inclusive,  and 
1927  to  2553,  both  inclusive,  with  the  Fidelity  Trust  Company, 
trustee.  The  purpose  of  the  issue  was  the  payment  of  out- 
standing indebtedness.  They  are  about  to  fall  due,  and  the 
Lewiston.  Augusta,  &  Waterville  Street  Railway  is  unable  to 
provide  for  their  payment. 

[1]  The  Cumberland  County  Power  &  Light  Company, 
which  owns  all  of  the  common  stock  of  the  Lewiston,  Augusta, 
«S:  Waterville  Street  Railway,  guaranteed  the  payment  of  said 
notes,  principal  and  interest.  It  neither  asked  nor  received  au- 
thority for  such  guaranty.  It  could  not  legally  make  it  without 
such  authority,  and  the  guaranty  is  void  because  in  conflict  with 
the  provisions  of  §  37,  chapter  55,  revised  statutes. 

Moreover,  we  do  not  find  that  this  petitioner  has  authority 
under  its  charter,  even  with  our  approval,  to  guarantee  the  pay- 
ment of  the  obligations  of  other  corporations,  except  possibly 
to  the  extent  that  such  guaranty  may  result  from  the  transfer 
by  indorsement  of  negotiable  paper  owned  by  it 

It  follows,  in  our  opinion,  that  the  aforesaid  notes  are  not 
now  a  legal  obligation  of  the  Cumberland  County  Power  & 
Light  Company,  and  provision  for  their  payment  by  the  issue 
of  its  evidences  of  indebtedness  payable  more  than  twelve  months 
from  their  date  is  not  within  the  purposes  specifically  enumer- 
ated in  §  37,  chapter  55,  Revised  Statutes.  But  that  statute, 
after  mentioning  the  specific  objects,  proceeds,  "Or  for  such 
other  purposes  as  may  be  authorized  by  law." 

This  petition  is  organized  under  chapter  256,  Private  and 

Special  Law  of  1907,  which  provides  that  it  ''may  purchase, 
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hold,  sell,  assign,  .  .  .  securities  or  evidences  of  indebtedness 
created  by  any  other  corporation,"  etc.  The  aforesaid  notes  fall 
within  this  description,  and  the  Cumberland  County  Power  & 
Light  Company  lawfully  may  purchase  them.  Being  empowered 
by  law  to  purchase  them,  it  may  make  provision  for  payment 
for  them  through  the  issue  of  its  own  securities,  even  though 
it  be  not  bound  to  their  payment  by  its  guaranty. 

[2]  One  public  utility  corporation  should  not  be  permitted, 
as  a  mere  act  of  justice,  voluntarily  to  assume  the  obligations 
of  another,  no  matter  with  what  good  faith  persons  may  have 
purchased  those  securities  relying  upon  its  apparent  guaranty 
of  them.  Purchasers  must  inform  themselves  concerning  such 
matters  before  they  act,  or  abide  by  the  consequences.  The 
first  duty  of  every  public  utility  corporation  is  to  the  public  it 
serves,  and  not  to  the  creditors  of  other  such  companies. 

In  this  case,  however,  we  are  convinced  that  default  in  the 
))ayment  of  these  notes  would  very  greatly  injure  the  credit  of 
the  Cumberland  County  Power  &  Light  Company,  on  whose 
attempted  guaranty  the  holders  rely,  and  would  constitute  a 
greater  menace  to  its  future  financial  standing  and  ability  to 
operate  economically  than  the  full  assumption  of  the  debt  repre- 
sented by  the  notes.  Any  loss  which  mjght  follow  must  first 
be  borne  by  the  stockholders,  and  cannot  be  permitted  to  affect 
the  rates  charged  the  public. 

We  therefore  conclude  that  the  Cumberland  Countv  Power 
&  Light  Company  should  be  permitted  to  purchase  the  afore- 
said notes  by  the  issue  of  its  three-year  notes  in  exchange,  hold- 
ing the  notes  so  acquired  and  the  bonds  now  pledged  for  their 
security  as  its  claim  for  future  reimbursement  by  the  Lewis- 
ton,  Augusta,  &  Waterville  Street  Railway.  It  is  ordered,  ad- 
judged and  decreed: 

1.  That  the  sum  of  the  capital  to  be  secured  by  the  issue  of 
the  notes  hereinafter  authorized  is  required  in  good  faith  for 
purposes  enumerated  in  §  37,  chapter  55,  Revised  Statutes; 

2.  That  the  Cumberland  County  Power  &  Light  Company 
be,  and  it  hereby  is,  authorized  to  issue  its  promissory  notes, 
dated  June  1,  1918,  maturing  June  1,  1921,  bearing  interest 
at  7  per  cent  per  annum,  payable  semiannually,  in  exchange  for 
an  equal  amount,  par  for  par,  but  not  exceeding  in  the  aggre- 
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gate  $614,000,  of  the  aforesaid  notes  of  the  Lewiston,  Augusta, 
&  Waterville  Street  Kailway,  with  the  rights  by  virtue  thereof 
in  and  to  the  security  of  the  aforesaid  first  and  refunding  5 
per  cent  bonds  of  the  Lewiston,  Augusta,  &  Waterville  Street 
Eailway,  pledged  as  aforesaid,  which  security  shall  not  be  re- 
leased except  upon  payment  of  the  notes  or  with  the  consent  of 
this  Commission; 

3.  That  said  Cumberland  Coxinty  Power  &  Light  Company 
report  to  this  Conmiission  in  detail,  supported  by  the  oath  of 
one  of  its  principal  officers,  its  doings  hereunder  within  sixty 
days  from  this  date. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, this  24th  day  of  May,  a.  d.  1918. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves, 
Wm.  B.  Skdton,  and  John  E.  Bunker. 


MARYLAND  PUBLIC  SERVICE  COMMISSION. 

MAYOB  AND  CITY  COUNCIL  OF  SALISBUBY 

V, 

SALISBUBY  LIGHT,  HEAT,  &  POWEB  COMPANY. 

[Case  No.  1174.] 

Jtetum  —  Factors  to  "be  considered  in  general  —  Cost  and  value  of 
service, 

^  1.  The  most  that  a  utility  company  may  expect  to  charge  is  the 

full  cost  of  its  service,  including  a  reasonable  return  on  the  fair  value 
of  the  property  used;  and  the  most  the  public  should  be  required  to  pay 
under  any  circumstances  is  what  the  service  is  fairly  worth,  even  though 
the  fair  worth  of  the  service  may  be  less  than  the  actual  cost. 
Valuation  —  Cost  to  reproduce  —  Average  prices. 

2.  In  a  valuation  for  rate  making  the  engineering  department  of 
the  Maryland  Commission  did  not  use  as  a  basis  thereof  the  relatively 
high  unit  costa  prevailing  at  the  date  of  the  valuation,  but  employed  a 
fair  average  of  costs  for  some  four  or  five  years  prior  thereto. 

Taluation  —  Working  capital. 

3.  Working  capital  when  considered  as  the  amount  of  cash  and 
supplies,  or  other  available  assets  readily  convertible  into  cash  without 
pecuniary  sacrifice,  reasonably  necessary  to  be  kept  on  hand  for  the 
purpose  of  meeting  the  company's  cuiTent  obligations  as  they  arise,  aiul 
enabling  it  to  operate  economically  and  efiiciently»  and  to  bridge  tUj 
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gap  between  outlay  and  reimbursement,  is  as  much  an  investment  in  the 
public  service  as  is  other  capital  which  is  actually  invested  in  the  plant 
and  other  physical  property  used  in  such  service,  and  should  therefore 
be  included  in  the  rate  base. 
Valuation  —  Overheadn  —  Promotion  —  Discount, 

4.  In  a  valuation  for  rate  making  some  allowance  should  be  made 
for  the  expense  of  promotion  and  the  flotation  of  securities,  where  these 
expenses  have  not  been  recouped,  in  whole  or  in  part,  out  of  earnings 
over  and  above  a  fair  return  upon  the  investment. 

Valuation  —  Going  value, 

5.  In  a  valuation  for  rate  making  an  alloMrance  of  10  per  cent  upon 
the  reproduction  cost  less  depreciation  of  the  utility's  property  was 
made  on  account  of  its  going  value. 

Depreciation  —  Accrued  —  Ascertainment, 

6.  In  a  valuation  for  rate  making  the  Maryland  Gommisaion  pre- 
fers to  estimate  accrued  depreciation  by  the  theoretical  method,  rather 
than  by  actual  inspection  of  the  physical  property. 

Valuation  —  Cost  of  reproduction, 

7.  The  cost  of  reproduction,  while  not  necessarily  and  in  all  ca^es 
representing  the  true  fair  value  of  the  property  of  a  utility  for  rate 
making,  is  nevertheless  strong  evidence  of  such  value;  since  it  takes 
into  account  not  only  the  actual  cost  of  the  property  to  the  inv<!8tor, 
but  also  any  appreciation  which  may  have  taken  place  in  the  value  of 
the  property  since  it  was  originally  installed. 

Valuation  —  Original  cost  —  Evidence  of  fair  value, 

8.  The  original  cost  or  actual  investment,  if  it  could  be  aocui*ately 
ascertained,  would  be  strong  evidence  of  fair  value  for  rate  making. 

Valuation  —  Fair  value  —  Factors  to  be  considered, 

0.  In  ascertaining  fair  value  for  rate  making  there  must  be  con- 
sidered among  other  factors  the  earning  «^pacity  of  the  utility's  prop- 
erty under  the  existing  rate,  the  amount  and  market  value  of  the  com- 
pany's stocks,  bonds,  or  other  securities,  and  any  other  circumstances 
which  bear  upon  that  value  as  between  its  owners  and  the  general  pub- 
lic. 

Bates  —  Electricity  —  Minimum  cfiarge, 

10.  A  minimum  charge  for  electric  service  on  a  monthly,  rather  than 
an  annual,  basis,  tias  held  reasonable. 

[May  27,  1918.] 

Complaint  as  to  um^easonableness  of  a  monthly  minimum 
charge  and  as  to  the  unreasonableness  of  the  rates  of  the  com- 
pany in  general ;  dismissed. 

By  the  Commission:  The  original  complaint  in  this  case 
was  directed  solely  against  that  clause  in  the  respondent's 
schedule  of  rates,  effective  as  of  July  1,  1916,  which  abolished 
the  previous  minimtmi  rate  of  $12  a  year  for  electric  senrice, 
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and  substituted  a  new  minimum  rate  of  $1  per  month.  Subse- 
quently a  second  petition  was  filed  in  the  proceedings  by  the 
mayor  and  city  council  of  Salisbury,  reciting  that  an  examina- 
tion of  the  annual  reports  of  the  company  showed  book  values 
in  excess  of  the  actual  value  of  its  property,  and  alleging  that 
if  a  valuation  of  the  property  were  made  it  would  be  found  that 
the  returns  were  in  excess  of  a  reasonable  return  upon  the 
investment.  Upon  the  strength  of  these  statements  the  com- 
plainants asked  the  Commission  to  direct  a  valuation  of  the 
property  of  the  company,  such  valuation  to  be  conducted  under 
the  direction  of  the  assistant  general  counsel  to  the  Commission. 
This  valuation  was  accordingly  directed,  and  upon  its  comple- 
tion the  whole  case  came  before  the  Commission  for  hearing. 
The  hearings  were  held  June  27th  and  28th.  A  large  amount 
of  testimony  was  taken  and  numerous  exhibits  were  filed. 

Meanwhile  the  company  had  filed  a  new  schedule,  No.  8,  to 
become  effective  July  6,  1917,  making  a  general  increase  of  10 
per  cent  in  its  metered  lighting  rates,  commercial  flat  rates, 
power  rates,  temporary  service,  and  cooking  rates ;  this  schedule 
providing  that  minimum  bills  should  also  be  subject  to  said  ad- 
ditional 10  per  cent.  By  the  new  schedule  the  rates  to  yearly 
power  consumers  were  raised  by  increases  of  from  ^  cent  to  1 
cent  per  kw.  hr.  Subsequently  other  schedules  were  filed  to  be- 
come effective  October  22,  1917,  still  further  increasing  the  com- 
pany's rates  to  its  consumers.  A  statement  of  the  rates  as  they 
now  stand  will  be  found  in  a  subsequent  portion  of  this  opinion. 

As  the  amended  petition  of  the  complainants  goes  to  the 
reasonableness  of  the  respondent's  schedules  as  a  whole,  the 
first  inquiry  is  whether  or  not  these  schedules  are  designed  to 
yield  the  owners  of  the  utility  a  return  in  excess  of  a  fair  return 
upon  the  value  of  their  investment  in  the  public  service.  This 
inquiry  being  determined,  we  will  be  able  properly  to  pass  to  a 
consideration  of  the  reasonableness  of  the  particular  rates  em- 
braced in  the  schedules  as  they  now  stand,  and  whether  or  not 
the  minimum  charge  complained  of  should  be  adjusted  on  a 
monthly  or  an  annual  basis.  Incidentally,  during  the  course  of 
the  proceedings,  the  point  was  raised  that  the  company's  con- 
sume i*s  in  Salisbury  were  required  to  pay  in  the  rates  operating 
losses  which  the  complainants  alleged  the  company  was  sustain- 
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ing  through  its  service  to  the  suburbs  of  Salisbury  and  other 
points  more  remote.  This  contention  involves  apportionments 
of  the  company's  property,  revenues,  and  operating  expenses- 
All  these  points  will  be  considered  in  due  order,  after  we  have 
first  considered  the  main  point,  the  reasonableness  of  the  re- 
turn which  may  fairly  be  anticipated  under  the  schedules  as  a 
whole. 

The  Fair  Worth  of  the  Service. 

[1]  The  general  rule  in  all  cases  involving  the  reasonable- 
ness of  rates  to  be  charged  by  a  public  service  enterprise  is  that 
the  proprietors  of  the  enterprise  are  entitled  to  demand  and  the 
public  should  be  required  to  pay  such  charges  for  the  service  as 
are  just  and  fair  under  all  the  circumstances  of  the  particular 
ease.  The  most  the  proprietors  of  the  enterprise  may  expect  to 
be  permitted  to  charge  is  the  full  cost  of  that  service,  including 
in  such  cost  a  reasonable  return  upon  the  fair  value  of  the 
property  used  in  the  service ;  and  the  most  the  public  should  be 
required  to  pay  under  any  circumstances  is  what  the  service  is 
fairly  worth,  even  though  the  fair  worth  of  the  service  may  be 
less  than  its  actual  cost,  accounted  as  above  stated. 

Ordinarily  the  actual  cost  of  rendering  a  given  service  to  the 
public  is  the  best  evidence  of  the  worth  of  that  service  to  the 
public,  just  as  the  actual  cost  of  producing  and  marketing  any 
other  commodity  ordinarily  determines  the  value  or  cost  of  that 
commodity  in  the  open  market.  In  ascertaining  the  cost  of 
rendering  a  public  service  of  any  kind,  account  must  be  taken  of 
all  ordinary  expenses  of  operation,  such  as  fuel,  labor,  repairs, 
etc.,  and  also  of  the  cost  of  replacing  any  of  the  property  of  the 
owners  which  is  used  up  in  the  public  service.  For  instance, 
the  cost  of  the  boiler  which  is  gradually  consumed  or  worn  out 
in  the  public  service  is  just  as  much  a  cost  of  operation  as  is  the 
cost  of  the  coal  which  is  used  in  feeding  that  boiler  and  produc- 
ing the  commodity  of  the  utility,  whether  it  be  light,  heat,  power, 
water,  or  any  other  public  service.  But  in  addition  to  these  costs 
of  operation,  which  are  items  shown  by  the  books  or  vouchers 
of  the  utility,  the  owners  of  the  property  are  entitled  to  a 
reasonable  return  upon  the  fair  vahie  of  their  property  used  in 

the  public  service.  Persons  engaged  in  all  other  lines  of  busi- 
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^»08s  ejcpect  a  return  upon  the  value  of  their  property  used  in 

^nch  business, — otherwise  they  would  not  put  their  money  into 

^'uch  lines  of  business.    And  so  with  the  owners  of  public  utility 

i^iopcrties.     Unless  they  can  have  some  reasonable  assurance 

^f  being  permitted  to  earn  a  reasonable  return  upon  the  fair 

*'fl/tte  of  their  property  used  in  the  public  service,  they  will  not 

So  into  the  public  service,  but  will  go  into  some  other  line  of 

'^usirtGss  where  they  may  have  reasonable  grounds  to  believe  they 

^iU    x•^^ceive  such  return.     Hence  it  is  that  in  all  rate-making 

cases,     £i  fair  return  upon  the  value  of  the  property  used  in  the 

servio^    is  ordinarily  added  to  the  operating  and  maintenance 

expen^-cs  above  referred  to,  and  the  sum  of  them  all  taken  as  the 

cost  of    rendering  the  given  public  service. 

Tlii^  cost  is  accepted  as  the  fair  worth  of  the  service  to  the 
consTa.:i:3cier,  because  of  the  presumption  that  a  service  of  any  kind 
IS  oirdinarily  worth  at  least  its  cost,  and  that  the  consumer, 
indivi  ^[finally  or  considered  as  a  group,  could  not  render  himself 
the  S3_:txie  service  at  a  less  cost. 

^^     csourse  these  presumptions  are  based  upon  the  assumption 

of  px'e^^^er  and  reasonably  economical  business  management,  since 

the  i>xa  Hie  could  not  reasonably  be  expected  to  make  up  the  losses 

occasx<:>ned   by  unbusinesslike   or  careless  management,   or  .by 

^^^^^^^Tilness  in  connection  with  the  many  phases  of  operation. 

-  gfi^xxx^  before  the  cost  of  service  may  safely  be  considered  as  the 

\^     xineasure  of  the  worth  of  such  service,  it  must  appear  that 

.     "*^^*^».Tily  good  business  prudence  and  judgment  have  been  exer- 

^^cx     l^oth  as  to  the  choice  of  location  for  the  enterprise  and  as 

^*^^    amount  and  character  of  capital  expenditures  made  in 

^^^*^^^tstion  with  establishing  the  same.    For  the  public,  which  is 

^^   in  a  large  degree  dependent  for  service  upon  an  enterpriser 

^  ^^^^Vi  enters  the  field  and  undertakes  to  render  such  service  at 

^   ^^oiiable  rates,  cannot  be  expected  to  reimburse  the  proprietors 

^      Owners  of  such  enterprise  for  losses  occasioned  by  bad  busi- 

^^^^   judgment  in  entering  the  field  at  all  in  the  first  place,  or 

*^^  subsequent  bad  business  judgment  in  establishing  a  plant  not 

^<iapted  to  render  such  service  as  economically  as  reasonably  pos- 

^ut  starting  with  the  assumptions  that  good  business  judgment 
^8  been  exercised  by  the  proprietors  of  the  enterprise  both  iii 
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entering  the  field  and  in  making  their  capital  expenditures- 
in  the  first  instance,  and  with  the  further  assumption  of  reason- 
ably good  business  management  in  connection  with  the  operation 
of  the  enterprise,  all  of  which  presumptions  are  rebuttable,  it 
can  ordinai'ily  be  conceded  that  a  schedule  of  charges  as  a  whole 
should  be  such  as  to  yield  a  return  of  all  operating  expenses,  in- 
cluding reasonable  allowances  on  account  of  depreciation,  plus- 
a  fair  return  upon  the  value  of  the  investment. 

But  even  where  a  schedule  as  a  whole  is  found  to  yield  no' 
more  than  a  fair  net  return  upon  the  investment,  it  by  no  means 
follows  that  all  or  even  any  of  the  individual  rates  contained 
in  the  schedule  are  themselves  reasonable.  General  classifica- 
tions may  of  themselves  be  unreasonable  or  arbitrary,  and  par- 
ticular rates  may  be  discriminatory  as  to  individuals  or  classes 
of  consumers.  Or  it  may  well  be,  as  is  not  infrequently  the  case,, 
that  the  individual  rates  which  would  have  to  be  charged  in  order 
to  yield  a  given  percentage  of  return  upon  the  fair  value  of  the 
property  would  be  higher  than  the  actual  worth  of  the  service  ta 
the  consumer  judged  by  some  extrinsic  standard  entirely  inde^ 
pendent  of  the  actual  cost  of  rendering  the  service  as  a  whole.. 
For  illustration,  this  Commission  in  several  instances  has  found 
cases  where  the  actual  cost  of  rendering  a  given  service  to  the 
individual  was  so  great,  when  compared  with  the  degi*ee  of  ac- 
commodation afforded  him,  or  when  compared  with  rates  charged 
for  the  same  commodity  by  other  utilities  operating  under  simi- 
lar conditions,  that  we  have  been  obliged  to  declare  such  charges 
unreasonable  in  themselves,  and  thereby  hold  that  the  actual  cost 
of  rendering  the  service  was  not  the  only  or  final  test  of  the  fair 
worth  thereof.  But  with  these  occasional  exceptions,  this  Com- 
mission has  usually  adhered  to  the  general  rule  above  stated, 
that  the  fair  worth  of  a  service  is  what  it  costs  to  produce  that 
service,  and,  in  computing  that  cost,  has  included  a  reasonable 
return  upon  the  fair  value  of  the  investment  used  for  the  public 
benefit.  To  hold  otherwise  in  the  ordinary  case  would  not  only 
result  in  injustice  to  those  who  have  heretofore  invested  their 
money  in  the  service  of  the  public  in  this  state,  but  would  also 
inevitably  result  in  deterring  others  from  hereafter  investing 
in  such  enterprises,  and  in  making  it  impossible  for  our  present 

public  service  corporations  to  make  those  extensions  to  their 
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plants  and  sei-vice  which  the  public  is  so  constantly  and  insist- 
ently  demanding. 

The  Valuation. 

It  follows  from  what  we  have  just  stated  that  the  first  step 
in  a  rate-making  case  is  to  ascertain  the  fair  value  of  the  prop- 
erty used  in  the  public  service. 

[2]  In  this  case  there  was  but  one  valuation  of  the  property 
in  question,  and  that  valuation  was  made  by  the  Commission's 
engineering  department  as  of  January  1,  1917.  The  plan  fol- 
lowed by  the  chief  engineer  in  making  this  valuation  was  that 
commonly  known  as  the  "reproduction  cost  new  less  deprecia- 
tion" plan  of  valuation,  which  mears  simply  that  he  based  his 
estimates  of  the  value  of  the  property  upon  what  it  would  cost 
to  reproduce  the  same  new  as  of  January  1,  1917,  and  deducted 
from  this  sum  an  amount  estimated  by  him  to  represent  the  de- 
preciation which  the  property  had  actually  undergone  since  the 
dates  of  the  original  installation  of  its  component  parts.  The 
unit  costs  used  by  the  engineering  department  of  the  Commission 
in  making  this  valuation  were  not  those  relatively  high  costs 
which  obtained  on  the  1st  day  of  January,  1917,  but  were  a  fair 
average  of  the  costs  which  had  obtained  for  some  four  or  five 
years  prior  to  that  date. 

The  final  valuation  made  by  the  engineering  department  of  the 
entire  pr<q)erty  of  the  company  as  of  January  1,  1917,  was  a& 
follows : 


Reproduction 
Cost  New. 

Depreciation. 

Present 
Value. 

Salisbury    

$185,280 
10,329 

$22,238 
1,342 

$163,051 
8,987 

Suburban 

I^lniftr      .........T^t f ' '  t  *  * ' 

$195,618 
6,709 

$23,580 
884 

$172,038 
5,915 

Totals    

$202,417 

$24,464 

$177,953 

To  this  was  to  be  added  engineering  department's  estimate  of 
$15,000  for  working  capital,  the  same  being  made  up  as  follows: 

Three  months'  pay  roll  (1916)    2.200 

Material  and  supplies • 9,000 

Fuel  stock    2,500 

Cash 3,30a 


Total    .. 
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The  report  of  the  auditor  showed  that  the  actual  working  cap- 
ital of  the  company  on  December  31,  1916,  was  $7,738.11. 

[3]  Working  capital  has  been  defined  by  this  Commission  as 
^^the  amount  of  cash  and  supplies,  or  other  available  assets  readi- 
ly convertible  into  cash  without  pecuniary  sacrifice,  reasonably 
necessary  to  be  kept  on  hand  by  the  company  for  the  purpose  of 
meeting  its  current  obligations  as  they  arise,  and  enabling  it  to 
operate  economically  and  efficiently  .  .  .  and,  generally, 
should  be  a  sum  reasonably  sufficient  to  bridge  the  gap  between 
outhiy  and  reimbursement." 

It  is  obvious  that  "working  capital"  as  so  defined  is  as  much 
an  investment  in  the  public  service  as  is  other  capital  which  is 
actually  invested  in  the  plant  and  other  physical  property  used 
in  such  service.  Hence  in  every  rate-making  case  it  is  customary 
to  include  such  an  allowance  in  the  investment  upon  which  a  re- 
turn is  to  be  allowed. 

The  representatives  of  the  respondent  company  did  not  sub- 
mit to  the  Commission  an  independent  valuation,  but  expressed 
themselves  as  satisfied  with  the  valuation  of  the  Commission's 
engineering  department,  except  as  to  an  alleged  undervaluation 
of  some  $8,000  in  the  case  of  the  company's  water  power,  and 
the  omission  of  allowances  for  promotion,  the  cost  of  money  and 
going  value ;  these  latter  being  intangible  values  upon  which  the 
engineering  department  is  not  expected  to  place  any  valuation 
in  making  an  appraisal  of  the  physical  property. 

In  the  case  of  the  water  power  the  Commission  decided  at  the 
hearing  that  the  chief  engineer's  valuation  of  $1,500  was  entire- 
ly inadequate,  and  that  the  fair  value  of  the  same  was  at  least 
$7,500.  (Eecord,  p.  184.)  This  estimate  of  value  was  intended 
to  embrace  all  overheads. 

In  the  case  of  the.  alleged  intangible  values  above  referred  to 
the  company  claimed  an  allowance  of  10  per  cent  for  promotion, 
brokerage,  and  discount,  and  a  further  allowance  of  17  per  cent 
for  going  value,  both  percentages  being  based  upon  the  repro- 
duction cost  new  value  of  the  property  less  depreciation,  an 
aggregate  of  approximately  $49,500,  the  amount  carried  on  its 
books  as  intangible  capital. 

[4]  In  all  estimates  of  the  cost  of  reproducing  the  property 

of  a  public  utility  it  is  customary  to  assume  that  there  will  be 
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a  greater  or  less  expense  attending  its  promotion  and  the 
flotation  of  the  securities  necessary  to  raise  the  capital  requisite 
for  construction  purposes.  These  allowances  usually  run  as  high 
as  10  per  cent,  and  frequently  more.  But  while  they  are  usual- 
ly allowed,  as  stated,  in  estimating  the  technical  reproduction 
cost  of  the  property,  it  does  not  necessarily  follow  that  they 
should  be  allowed  in  the  final  ascertainment  of  the  fair  value 
of  the  property  for  rate-making  purposes,  since  in  nearly  every 
instance  it  is  impossible  to  determine  from  the  books  of  the 
company  whether  or  not  these  expenses  have  been  recouped,  in 
whole  or  in  part,  out  of  earnings  over  and  above  a  fair  return 
upon  the  investment.  To  allow  them  in  many  cases  is  to  assume 
that  they  have  not  been  so  recouped  out  of  excess  earnings,  while 
to  disallow  them  is  to  assume  that  they  have  been  so  recouped. 
In  the  case  now  before  us,  the  evidence  of  the  books  of  the 
company,  while  not  wholly  satisfying  as  to  exactly  what  profits 
have  been  earned  in  the  past,  seems  to  be  clear  to  the  effect  that 
such  expenditures,  whatever  they  were  in  fact,  were  paid  or 
remain  still  to  be  paid  at  the  expense  of  reasonable  dividends 
to  the  stockholders;  and  it  would  therefore  seem  that  some  al- 
lowance should  be  made  upon  this  account,  but  not  the  10  per 
cent  claimed  by  the  company.  Under  all  the  circumstances  of 
this  case  we  conclude  that  5  per  cent  would  be  a  reasonable 
allowance  on  this  account  as  between  the  owners  and  the  pub- 
lic. 

[5]  In  the  case  of  going  value,  sometimes  referred  to  as  de- 
velopment cost  or  cost  of  establishing  the  business,  the  law  is 
clear  that  whenever  the  fair  value  of  the  property  of  a  public 
utility  for  rate-making  purposes  is  to  be  ascertained,  some  al- 
lowance must  be  made  the  OAvners  on  account  of  the  fact  that 
their  business  is  an  established  one  to  a  greater  or  less  extent, 
and  that  such  fact  gives  to  the  property  an  inherent  added  value 
which  cannot  fairly  be  disregarded.  Just  what  allowance  should 
be  made  on  this  account  is  a  matter  ordinarily  left  to  the  sound 
judgment  and  discretion  of  the  rate-making  tribunal,  a  discretion 
which  should  be  exercised  in  the  light  of  all  the  attendant  facts 
of  each  particular  case.  Our  auditor's  report,  Commission's 
exhibit  No.  6,  file  No.  65,  shows  that  on  December  31,  1916, 

this  company  had  on  its  books  the  names  of  1,207  consumers, 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


340  MARYLAND  PUBLIC  SERVICE  COMMISSION. 

made  up  of  386  stores,  761  residences,  and  60  commercial  power 
users,  in  addition  to  which  it  had  a  considerable  installation  of 
municipal  street  lighting  service,  the  aggregate  net  receipts  from 
current  being  $41,257  for  the  year  ending  on  that  date.  To 
attach  this  business  certainly  cost  money,  and  while  that  cost 
has  been  paid  as  an  operating  expense,  the  books  clearly  show 
that  the  great  bulk  of  the  business  has  been  attached  at  the 
expense  of  the  stockholders  and  not  at  the  expense  of  the  public 
It  is  true  that  the  actual  value  of  the  business  so  attached  de* 
pends  largely  upon  the  rates  which  the  company  may  be  per- 
mitted to  charge  and  which  the  consumers  may  be  willing  to 
pay.  But  it  is  also  true  that  the  intrinsic  worth  of  the  property 
to  the  stockholders,  reasonable  rates  assumed,  is  materially 
greater  with  this  business  attached  than  it  would  be  without  it. 
Under  all  the  circumstances  of  this  case  and  in  the  light  of  the 
facts  before  us,  we  conclude  that  an  allowance  of  10  per  cent 
upon  the  reproduction  cost  of  the  property  less  depreciation  is  a 
reasonable  one  for  its  going  value  as  above  defined. 

Summarizing  the  aforegoing  conclusions,  we  find  the  repro- 
duction cost  new  depreciated  value  of  the  property  to  be  as  fol- 
lows: 

Chief  engineer's  estimate  $177,953 

Excess  value  of  water  power 6,000 

$183,953 

Promotion  and  cost  of  money,  5%  9,398 

Going  value,  10%    18,395 

Total   $211,546 

To  this  should  be  added  $10,000  for  working  capital,  which 
we  consider  a  reasonable  allowance  in  the  light  of  the  evidence 
before  us.    This  brings  the  abrogate  investment  up  to  $221,546. 

[6]  The  above  figures  embody  proper  deductions  on  account 
of  the  depreciation  which  the  property  as  a  whole  has  under- 
gone to  the  date  of  the  valuation.  This  estimate  of  existing 
depreciation  has  been  based  upon  the  chief  engineer's  estimates 
of  the  actual  age  in  service  of  the  various  component  parts  of 
the  plant  and  property,  the  difference  between  such  actual  age 
in  service  and  the  estimated  total  life  in  service  of  each  element 
representing  the  number  of  years  such  element  may  reasonably  be 
expected  to  continue  in  service.     The  chief  engineer's  estimates 

P.U.R.1918E. 


Digitized  by  LjOOQIC 


SALISBURY  V.  SALISBURY  L.  H.  &  P.  CO.  841 

of  the  present  value  of  the  property  are  based  upon  the  latter 
supposition,  this  being  known  as  theoretical  depreciation,  to 
distinguish  it  from  estimates  of  depreciation  based  upon  actual 
physical  inspection.  The  justification  for  adopting  theory  in- 
stead of  actual  physical  inspection  in  computing  existing  or  ac- 
crued depreciation  lies  largely  in  the  fact  that  the  same  figures 
can  be  used  both  for  computing  the  accrued  depreciation  and 
also  for  computing  the  allowances  which  should  be  made  the 
owner  from  year  to  year  to  guarantee  the  ultimate  replacement 
of  all  parts  of  the  physical  plant  when  and  as  they  go  out  of 
service.  In  addition  this  method  of  computing  depreciation 
takes  into  account  many  forms  of  depreciation  which  the  in- 
spection method  does  not  disclose,  and  would  seem  to  be  fair 
both  to  the  owner  and  to  the  public.  For  these  reasons  it  is  the 
method  usually  adopted  by  this  Commission  in  all  its  valuation 
work  where  a  iBttge  number  of  separate  elements  are  embraced 
in  tlie  plant  and  property  under  consideration. 

The  aforegoing  figure,  $221,546,  represents  this  Commis- 
sion's estimate  of  the  cost  of  reproducing  the  particular  prop- 
erty here  in  question  as  of  January  1,  1917,  with  proper  allow- 
ances for  depeciation  to  that  date. 

[7]  The  cost  of  reproduction  does  not  necessarily  and  in  all 
cases  i-epresent  the  true  fair  value  of  property  for  rate-making 
purposes.  Nevertheless  it  is  strong  evidence  of  such  value, 
since  it  takes  into  account  not  only  the  actual  cost  of  the  property 
to  the  investor,  but  also  any  appreciation  whidi  may  have  taken 
place  in  the  vahie  of  the  property  since  it  was  originally  in- 
stalled. And  in  a  rate-making  case,  particularly  in  one  where 
the  element  of  confiscation  may  be  involved,  it  is  the  value  of  the 
property  at  the  time  of  the  inquiry  which  must  be  mainly  con- 
sidered, rather  than  its  value  at  some  remote  time  in  the  past 
when  it  was  originally  purchased. 

But  inasmuch  as  the  chief  aim  in  every  rate-making  case  is 
to  reach  a  result  which  will  be  fair  both  to  the  owner  and  to 
the  public  under  all  the  circumstances  of  each  particular  case, 
it  not  iirfrequently  happens  that  there  are  other  evidences  of 
value  which  must  also  be  given  due  consideration.  Conditions 
arising  out  of  the  present  war  furnish  an  excellent  illustration 
of  the  wieght  which  actual  cost  should  be  given  in  a  rate-making 
r.U.R.ioiSE. 
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case,  and  how  unsafe,  and,  in  many  instances,  unjust,  it  would 
be  to  adhere  strictly  to  the  reproduction  cost  theory  of  repro- 
duction in  every  rate-making  case,  regardless  of  circumstances 
or  of  the  conditions  under  which  the  property  was  actually  in- 
stalled. 

Thus,  were  this  Commission,  at  the  date  of  the  writing  of  this 
opinion,  to  adopt  and  adhere  strictly  to  the  literal  reproduc- 
tion cost  method  of  ascertaining  the  fair  present  value  of  the 
property  here  in  question,  we  would  find  that  the  enhanced  costs 
of  material  and  labor  due  entirely  to  war  conditions  would  ma- 
terially increase  the  cost  of  reproducing  said  property  over  its 
reproduction  cost  as  estimated  by  our  engineering  department. 
And  yet  we  know  that  the  property  as  such  has  no  more  in- 
trinsic value  to-day  than  it  had  two  or  three  years  ago,  if  as 
much,  since  the  very  conditions  which  add  to  its  theoretical  re- 
production cost  make  it  correspondingly  more  expensive  to  oper- 
ate and  therefore  of  less  value  to  its  owners.  And  we  knowy 
moreover,  that  when  the  war  is  over  and  prices  of  material  and 
labor  have  returned  to  normal  pre-war  conditions,  a  valuation 
made  upon  the  basis  of  war  prices  and  war  conditions  generally 
would  be  wholly  misleading,  and  would  result  in  confusion  both 
to  the  public  and  to  the  owners  of  the  property  in  question,  as 
well  as  to  those  who  might  have  purchased  its  stocks,  bonds,  or 
other  securities  upon  the  supposition  that  the  property  was  actual- 
ly worth  the  inflated  value  placed  upon  it  by  the  use  of  war  prices 
in  determining  its  reproduction  cost. 

On  the  other  hand,  common  fairness  to  the  owners  of  the 
property  would  seem  to  require  that  where  property  now  in  place 
has  actually  been  installed  during  the  period  of  the  war,  and 
at  prices  greatly  in  excess  of  the  normal  prices  current  prior  to 
the  war,  such  owners  should  be  permitted  to  earn  a  return  upon 
the  actual  cost  of  the  property  installed  under  such  conditions, 
and  that  such  return  should  be  permitted  to  continue  until  the 
property  so  purchased  has  gradually  been  retired  from  service. 

[8]  The  same  argument  would  seem  to  justify  the  adoption 
of  original  cost  or  actual  investment,  as  it  is  sometimes  termed, 
as  the  basis  of  arriving  at  fair  value  in  all  rate-making  cases. 
And  if  it  were  possible  in  all  cases  to  arrive  at  the  exact  original 
cost  or  actual  cash  investment,  and  then  to  make  the  proper 

P.U.R.1918E. 


Digitized  by  LjOOQIC 


SALISBURY  V.  SALISBURY  L.  H.  &  P.  CO.  34.^ 

^^jiiatments  for  both  appreciation  and-  depreciation,  as  the  same 
^8**t  be  found  to  exist  in  the  case  of  each  individual  element 
^*^^aced  in  the  general  plant  and  property,  this  method  would 
^^estionably  be  used  to  a  greater  extent  than  it  now  is. 
^   ^t  the  great  difficulty  in  the  use  of  original  cost  or  actual 
^    ^*^ent  as  the  controlling  basis  in  determining  fair  value 
''tofe-making  purposes  lies  in  determining  what  such  original 
^t  actually  was.     Before  the  day  of  rate  regulation  by  com- 
"^^ssion  there  was  no  single  authoritative  system  of  accounts  by 
^hich     the  books  of  public  utilities  were  kept  or  supervised; 
nor   -Were  there  any  commonly  accepted  definitions  of  such  ac- 
coiinting  terms  as  ^'operating  expenses,^'  "maintenance,"  "cur- 
rent   i-^pairs,'*  "replacements,"  "depreciation,"  "earnings,"  etc.^ 
>vitlx  tHe  result  that  in  many  instances  replacements  or  other  capi- 
tal  in^vestments  were  made  out  of  earnings,  and  other  entries 
Blade    "^hich  were  no  doubt  entirdy  satisfactory  to  the  owners 
y-  '•Jio  property,  but  are  entirely  misleading  when  the  effort 
18  no^v  made  to  use  the  values  carried  on  the  books  as  the  original 
cost    o-£  ^g  property  or  as  representing  the  true  actual  cash  in- 
vestxxx^nt  of  the  stockholders. 

■^  Oar  instance,  in  the  case  now  before  us,  while  our  engineer- 

"^S    ^^partment  advises  us  that  the  reproduction  cost  new  of  the 

P^J^^ioal  property  as  of  January  1,  1917,  is  $202,417  and  the 

accarci^^  or  existing   depreciation   $24,464,   leaving  a   present 

^^^t:lx  of  $177,953,  the  books  on  the  same  date  showed  an  invest- 

^^^^    of  only  $142,648  with  a  depreciation  reserve  of  but  $1,388. 

^   ^^'^cast  these  books  in  the  light  of  accounting  rules  and  defini- 

^^^^    adopted  in  more  recent  years  by  this  Commission  would  be 

^Ixnost  interminable  task,  and  if,  when  that  were  done,  we 

^^^^d  then  add  the  appreciation  in  value  which  has  unquestion- 

w"     taken  place  in  some  of  the  property  since  the  date  of  its 

^^■"'^''^Viase  and  installation,  the  strong  probabilities  are  that  our 

^1    figure  would  not  be  far  different  from  that  submitted  by 

^^*^      engineering  department  as  the  reproduction  cost  of  the 

P^^t>C5rty  as  of  January  1,  1917. 

*^<:>r  tiiese  reasons  vro  are  inclined  to  accept  our  final  figure 
^  %a21,546  as  the  fair  value  of  the  property  here  in  question 
^  of  January  1,  1917,  with  the  understanding  that  property 
^^taJled  since  that  date  under  war  conditions  and  at  war  prices 
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is  to  be  added  at  its  actual  cost  less  depreciation  in  determining 
the  fair  value  of  the  property  in  connection  with  the  making  of 
rates  to  be  effective  in  future. 

[9]  But  before  accepting  the  above  figure  as  the  fair  value 
of  the  property  it  is  necessary  for  us,  under  the  authorities,  to 
consider  the  earning  capacity  of  the  property  under  the  existiiig 
rates,  the  amount  and  market  value  of  the  c<Hnpany'8  stocks, 
bonds,  or  other  securities,  and  any  other  circumstances  which 
may  bear  upon  the  fair  value  of  the  property  as  between  its  own- 
ers and  the  general  public. 

Considering  these  propositions  as  one,  we  find  no  peculiar  cir- 
onmstances  in  this  case  which  would  justify  our  modifying  the 
iibove  determination  as  to  the  fair  value  of  this  property. 

The  Salisbury  Light,  Heat,  &  Power  Company  was  incorpo- 
rated November  27,  1901,  under  the  General  Incorporation  Laws 
of  Maryland,  with  an  authorized  capital  stock  of  $100,000,  par 
value  $100  per  share.  This  company  operated  independently 
for  some  years  in  Salisbury  and  its  suburbs.  The  original 
$100,000  of  capital  stock  was  duly  issued,  and  on  December  1, 
1901,  the  company  created  a  bonded  indebtedness  of  $75,000, 
of  which  $26,500  was  retired  prior  to  January  1,  1917,  through 
a  sinking  fund  created  for  the  purpose.  The  company's  annual 
reports  to  the  Commission  showed  earnings  for  the  years  aiding 
June  30,  1911,  to  June  30,  1915,  on  the  basis  of  book  values, 
without  any  deductions  for  appropriations  to  depreciation  re- 
serves, approximately  as  follows: 


Year. 

Book 
Values. 

Per  Cent 
Return. 

1911    

$177J7a 
196,139 
197,982 
192,441 
193,644 

64 

1012    

1913    

3  4 

l!)U 

4i>4 
6.7 

1015    

On  May  20,  1915,  the  Eastern  Shore  Gas  &  Electric  Com- 
pany, a  Delaware  corporation,  was  authorized  by  order  Na  2344 
of  this  Commission  to  purchase  all  the  capital  stock  ol  tiie 
Salisbury  company  at  $210  per  share,  an  aggregate  of  $210,000, 
there  being  at  that  time  bonds  outstanding  to  the  amount  of 
$48,500.  The  balance  sheet  of  the  Salisbury  company  as  of 
November  30,  1914,  filed  with  the  application  for  the  above 
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order  (case  No..  944,  file  No.  1)  showed  total  assets  of  $195,- 
092.96,  including  the  item  of  $49,500  covering  franchises,  li- 
censes and  contracts  above  referred  to.  The  purchaser  paid  for 
the  stock  $110,000  in  cash  and  two-year  notes  and  the  remain- 
ing $100,000  in  common  and  preferred  stock  of  the  Eastern 
Shore  Company. 

On  May  3,  1016,  this  Conunission,  upon  the  joint  application 
of  the  Eastern  Shore  Gas  &  Electric  Company  and  the  Salis- 
bury company  passed  its  order  No.  2831,  authorij^iug  these  two 
companies  to  enter  into  an  agreement  as  of  October  1,  1915, 
whereby  the  former  ccanpany  should  operate  the  property  of  the 
latter  in  return  for  a  conmaission  of  2  per  cent  of  the  gross  earn- 
ings of  the  Salisbury  plant  over  and  above  all  the  expenses  of 
operation.  On  the  same  day  this  Commission,  by  its  order  No. 
2832,  authorized  the  Salisbury  company  to  purchase  from  the 
Eastern  Shore  company  the  plant  and  property  of  the  latter  in 
Delmar,  Maryland,  the  Eastern  Shore  company  continuing  t(> 
operate  on  its  own  account  the  property  in  Delmar,  Delaware. 

The  testimony  in  case  No.  944  disclosed  that  the  Salisbury 
company  had  not  at  that  time  paid  any  dividends  for  more  than 
five  yeai*8  past,  all  its  earnings  in  excess  of  operating  expenses 
having  gone  into  additicms,  betterments,  and,  improvements. 
This  testimony  also  disclosed  the  fact  that  the  bonds  and  stock 
of  the  company  had  never  been  sold  on  the  open  market  to  the 
knowledge  of  the  witnesses.  The  evidence  in  the  present  case 
was  to  the  same  effect,  although  the  witnesses  for  the  company 
asserted  that  the  market  value  of  the  stock  should  be  considered 
$2i0  per  share,  that  being  the  price  paid  for  it  by  the  Eastern 
Shore  company  in  the  transaction  above  referred  to,  and  that 
the  bonds  were  worth  par.  This  Commission  is  not  prepared  to 
concede  that  the  price  paid  the  stock  under  such  circum- 
stances should  be  accepted  as  creating  any  such  equities  in  its 
present  holders  as  to  justify  an  increase  in  the  fair  value  of 
the  property  for  rate-making  purposes  over  and  above  the  cost 
of  reproducing  the  same  at  the  date  of  the  inquiry,  especially 
in  view  of  the  fact  that  the  balance  sheet  of  the  company  at  the 
date  of  such  transaction  showed  total  assets  of  all  kinds  con- 
siderably less  than  the  price  so  paid  for  such  stock,  independeiit- 
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ly  of  the  outstanding  bonds,  the   payment  of  which  was  virtually 
assumed  by  the  purchasers  of  the  stock. 

Xor  do  we  find  anything  in  the  history  of  the  company  as  to 
its  earnings  which  in  our  judgment  would  justify  us  in  attribut- 
ing to  the  property  any  additional  value  by  reason  of  its  earn- 
ing capacity.  The  history  of  the  company  in  question  is  mudi 
the  same  in  a  general  way  as  is  the  history  of  many  other  sinii- 
lar  companies  which  are  subject  to  our  jurisdiction.  The  com- 
pany, prior  to  the  period  of  regulation  by  this  Conunission, 
which  began  in  1910,  adopted  such  rates  as  it  felt  the  business 
would  bear,  and  has  never  since  had  its  rates  reduced  by  any 
order  of  this  Commission.  Under  such  rates,  adopted  by  the 
company  of  its  own  volition,  it  has  never  been  able  to  earn  what 
this  Commission  would  have  considered  a  reasonable  return  had 
the  question  be^i  presented  to  it,  and  even  the  nominal  earn- 
ings shown  by  the  books  of  the  company  are  subject  to  decrease 
•  on  account  of  the  expense  of  accruing  depreciation  which  should 
have  been  charged  against  earnings,  but  was  not. 

For  the  above  reasons  this  Commission  concludes  that  the 
fair  value  of  the  property  of  the  company  as  of  January  1, 
1917,  was  $221,546. 

The  Rates. 

The  first  schedule  of  the  Salisbury  Light,  Heat,  &  Power  Com- 
pany was  filed  with  this  Commission,  December  9,  1910,  and 
provided  flat  rates  for  lighting  as  follows : 

Residence, 

First  64  candle  power $1.75    per  numth 

Each  additional  candle  power 015  per  month 

CommerciaL 

Each  16  c.  p.  lamp  $.50  per  month 

Kach  24  c.  p.  lamp  .76  per  month 

Kach  32  c.  p.  lamp  1.00  per  month 

]%ach  50  c.  p.  lamp  1.50  per  month 

These  rates  were  subject  to  a  discount  of  10  per  cent  for 
prompt  payment.  In  addition  to  the  flat  rates,  the  schedtde  pro- 
vided a  meter  rate  of  10  cents  (net)  per  kw.  hr.  subject  to  a 
monthly  minimum  of  $1.50.  However,  it  would  appear  that 
the  great  majority  of  services  were  at  the  time  on  the  flat-rate 
basis,  there  being  but  122  meters  in  use  on  June  30,  1910,  as 
against  712  on  June  30,  1915. 
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The  next  schedule  was  filed  June  80,  1911,  and  published 
the  same  rates,  with  the  exception  that  it  was  silent  respecting 
the  minimum  charge.  A  letter  accompanying  the  schedule  stated 
that  the  entire  system  was  being  metered,  and  that  the  work 
would  probably  be  completed  in  the  course  of  several  montu», 
but  that  at  the  time  the  company  could  give  no  indication  as 
to  what  the  metered  rates  would  be. 

On  December  13,  1912,  the  company  filed  a  metered  rate 
schedule  (lighting  and  power)  with  no  provision  for  flat  rates, 
and  this  schedule  can  properly  be  considered  as  the  first  metei^ed 
rate  adiednle.  It  provided  a  meter  rate  of  10  cents  per  kw.  hr. 
with  a  minimum  charge  of  $12  per  year  per  meter. 

The  next  schedule  of  the  company  (P.  S.  C.  Md.  No.  6)  was 
filed  effective  June  1,  1916,  and  provided  rates  as  follows:  First 
50  kw,  hr.  at  10  oents,  next  50  kw.  hr.  at  9  cents,  next  50  kw. 
hr.  at  8  cents,  next  50  kw.  hr.  at  7  cents,  next  50  kw.  hr.  at  6 
cents,  excess  over  250  kw.  hr.  at  6  cents,  with  a  minimum  of 
$1  per  month  per  meter. 

Subsequently  the  company  filed  a  new  schedule  (P.  S.  C. 
Md.  Xo.  7)  effective  July  5,  1916,  adding  1  t;ent  per  kw.  hr. 
to  the  rates  named  in  P.  S.  0.  Md.  No.  6  and  allowing  a  dis- 
count of  10  per  cent  for  pajinent  within  twenty  days  of  read- 
ing of  meter. 

Meanwhile  other  changes  had  been  made  in  the  power 
schedules  of  the  company,  such  changes  being  shown  at  length 
in  report  No.  42  of  the  Commission's  rate  derk,  file  No.  11,  in 
these  proceedings. 

On  September  9,  1916,  the  company  further  amended  its 
existing  schedule  of  power  rates  by  providing  for  the  waiver  of 
part  of  the  minimiun  charge  where  power  consumers  were  com- 
pletely shut  down  for  a  period  exceeding  thirty  consecutive  days, 
a  90  per  cent  reduction  being  made  in  the  guaranteed  minimum 
in  such  cases  during  the  period  of  the  shutdown,  provided  that 
in  one  case  should  the  payment  in  any  month  be  less  than  $1. 

On  November  20,  1916,  the  company  established  a  cooking 
rate  of  4  cents  per  kw.  hr.  subject  to  a  minimum  charge  of  $2 
per  month. 

July  6,   1917,  the  company  put  in  effect  a  new  schedule 

(P.  S.  C.  Md.  No.  8)  adding  10  per  cent  to  the  gross  bills  under 
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the  existing  rates,  including  minimum  bills,  in  the  case  of 
metered  lighting  rates,  oommercial  flat  rates,  power  rates,  tem- 
porary service  and  cooking  rates.  Such  schedule  also  established 
power  rates  for  customers  who  failed  to  contract  for  service  for 
one  year  or  longer,  said  rates  being  from  i  cent  to  1  cent  per 
kw.  hr.  in  excess  of  the  rates  provided  for  yearly  power  con- 
sumers. 

By  a  supplement  filed  to  become  effective  October  8,  1917^ 
the  rate  to  power  consumers  having  contracts  for  one  year  or 
longer  for  consumption  between  4,000  kw.  hr.  and  6,000  kw.  hr. 
was  increased  from  2  to  2J  cents  per  kw.  hr.,  and  for  oonsiunp- 
tion  from  6,000  kw.  hr.  to  12,000  kw.  hr.  irfsm  If  cents  to  2 
cents  per  kw.  hr.,  the  charge  for  consumption  in  excess  of  12,000 
kw.  hr.  per  month  remaining  the  same.  If  cents  per  kw.  hr.  A 
supplement  filed  to  take  effect  October  22,  1917,  eliminated  a 
discount  of  15  per  cent  theretofore  allowed  if  bill  for  power  con- 
sumption were  paid  within  ten  days  after  being  presented,  and 
also  eliminated  the  existing  10  per  cent  discount  in  the  case  of 
the  metered  lighting  rate  schedule. 

The  Commission's  rate  clerk  has  prepared  for  us  the  follow- 
ing condensed  statement  of  the  lighting  and  power  rates  of  the 
company  existing  at  the  date  of  this  opinion : 

**IAghting  Rates. 

"First    60  kw.  hr.  per  month 11^  per  kw.  hr. 

Next    50  kw.  hr.  per  month  10^  per  kw.  hr. 

Next    60  kw.  hr.  per  month  0^  per  kw.  hn 

Next    60  kw.  hr.  per  month  8<  per  kw.  hr. 

Over  200  kw.  hr.  per  month   7<^  per  kw.  hr. 

Minimum  charge  of  $1  per  month. 

"Power  Raies. 

"First  200  kw.  hr.  per  month  7^     per  kw.  hr. 

Next  300  kw.  hr.  per  month  6<f     per  kw.  hr. 

Next  500  kw.  hr.  per  month  5<*     per  kw.  hr. 

Next  1,000  kw.  hr.  per  month  4<f     per  kw.  hr. 

Next  2,000  kw.  hr.  per  month  3^     per  kw.  hr. 

Next  2,000  kw.  hr.  per  month  2*^  per  kw.  hr. 

Next  6,000  kw.  hr.  per  month  2^     per  kw.  hr. 

Over  12,000  kw.  hr.  per  month  li^  j^r  kw.  hr. 

'^Minimum  $1  per  horse  power  per  month  for  first  4  h.  p., 
40c.  per  h.  p.  per  month  for  next  15  h.  p.,  and  50c.  per  h.  p. 
per  month  where  the  connected  load  is  over  19  h.  p.  When  plant 
of  power  user  is  shut  down  for  a  period  exceeding  thirty  consecu- 
tive days,  and  service  discouueeted,  a  90  per  cent  reduction  in 
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minimum  charge  will  be  made,  the  minimum  payment  in  any 
month  to  be  $1. 

"To  the  net  amount  of  bill  for  current  for  either  power  or  light- 
ing use  (including  minimum  charge)  an  amount  equal  to  10  per 
cent  of  the  bill  is  added." 

"In  addition  the  schedules  provide  special  rates  for  sign,  out- 
line display,  and  window  lighting  purposes,  breakdown  serv- 
ice, temporary  service,  and  cooking  service,  but  it  is  not  thought 
necessary  to  here  produce  these  special  schedules,  as  the  service 
thereunder  is  naturally  Kmited  in  extent." 

In  view  of  the  gradual  way  in  which  these  rates  have  been 
increased  to  the  point  at  which  they  appear  in  the  above  state- 
ment, and  further  in  view  of  the  figures  which  we  are  about  to 
use  showing  how  very  far  below  a  reasonable  return  the  rates 
heretofore  charged  by  the  company  have  yielded,  it  would  seem 
unnecessary  to  attempt  an  accurate  prognotsication  as  to  the 
revenues  which  may  reasonably  be  anticipated  to  be  yielded  by 
the  existing  rates. 

Starting  with  the  year  ended  June  30,  1910,  during  w^hich 
the  old  rates  were  in  force,  and  assuming  the  average  value  of 
the  investment  for  that  year  to  have  been  $215,830,  this  sum 
being  arrived  at  by  making  the  proper  deductinos  for  additions 
from  our  estimate  of  $221,546  as  the  fair  value  of  the  property 
January  1,  1917,  we  find  that  the  earnings  of  the  company  for 
the  year,  as  shown  by  its  books,  were  $11,719.  These  apparent 
earnings  did  not,  however,  take  into  account  any  allowance  for 
the  creation  or  maintenance  of  a  depreciation  reserve.  The  re- 
ports of  the  Commission's  chief  engineer  filed  in  these  proceed- 
ings show  that  approximately  3^  per  cent  of  the  fair  value  ol 
the  entire  property  would  be  a  reasonable  allowance  on  this  ac- 
count. Applying  this  percentage  to  the  fair  value  of  the  prop- 
erty as  ascertained  by  us,  less  working  capital,  we  get  $7,719 
as  the  proper  depreciation  allowance  for  that  year.  Deducting 
such  $7,719  from  the  $11,719  nominal  earnings  shown  by  the 
books,  this  would  leave  actual  earnings  of  $4,000  during  this 
year,  or  a  return  of  1.85  per  cent  upon  the  average  fair  value 
of  the  investment. 

The  average  fair  value  of  the  property  for  the  year  ending 
December  30,  1916,  was  $217,700.  The  earnings  shown  by  the 
P.U.R.191SE. 
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books  during  this  period  were  $14,128,  which  sum  is  subject  to 
the  deduction  of  $7,789,  leaving  true  earnings  of  approximately 
$6,339,  or  a  return  of  2.95  per  cent  upon  the  average  fair  value 
oi  the  investment  during  the  year. 

During  the  year  ended  June  30,  1917,  the  average  fair  value 
of  the  property  was  $224,179,  and  the  nominal  earnings  shown 
by  tiie  books  $11,926.  Deducting  $7,932  for  a  depreciation  al- 
lowance leaves  $3,994  real  earnings,  or  a  return  of  1.78  per 
cent  upon  the  average  fair  value  of  the  investment. 

It  is  obvious  that,  with  such  showings  as  the  above,  it  could 
not  well  be  contended  that  the  company's  earnings  under  its 
existing  schedules,  taken  as  a  whole,  are  excessive  or  imreason- 
able. 

IsoT  do  we  find  that  any  particular  rates  in  either  the  light 
or  power  schedules  of  the  company  aye  unreasonable  in  them- 
selves or  in  any  way  discriminatory  as  between  any  classes  of 
consumei^s.  The  initial  lighting  rate  of  11  cents  per  kw.  hr. 
for  the  first  60  kw.  hr.  per  month  and  power  rate  of  7  cents  for 
the  first  200  kw.  hr.  per  month  are  not  unreasonable  or  excessive 
when  viewed  in  the  light  of  rates  charged  by  other  companies 
in  this  state  somewhat  similarly'  situated,  and  the  remaining 
rates  in  each  schedule  are  stepped  down  with  increases  of  con- 
sumption in  the  manner  usually  adopted  by  companies  of  this 
kind. 

The  Monthly  Minimum  Cluxrge. 

[10]  As  we  stated  in  an  early  portion  of  this  opixiion,  the 
main  objection  made  by  the  mayor  and  city  council  of  Salisbury 
to  the  published  rates  of  the  company  was  that  to  the  change  of 
the  former  annual  minimum  rate  of  $12  to  the  new  monthly 
minimum  rate  of  $1,  now  $1.10.  The  principal  point  made  in 
this  connection  was  the  statement  of  the  mayor  of  Salisbury  at 
the  hearing,  that  the  smaller  patrons  of  the  company  in  many 
instances  were  required  to  pay  under  this  plan  for  cUrr^it  which 
they  did  not  axstuaUy  use,  and  failed  to  get  credit  for  such  al- 
leged excess  payments  by  an  adjustment  of  the  same  over  the 
entire  year,  it  appearing  from  the  testimony  of  the  mayor  that 

the  local  gas  and  water  companies  respectively  permitted  such 
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annual  adjustment.  In  view  of  this  latter  fact  and  of  the 
further  fact  that  the  Salisbury  Light,  Heat  &  Power  Company 
formerly  permitted  an  adjustment  on  the  annual  basis,  it  is  not 
surprising  that  objection  should  be  made  by  these  smaller  con- 
sumers to  the  innovation  put  into  effect  by  the  latter  company, 
an  objection  which  we  have  frequently  known  to  be  made  in 
other  communities  where  the  monthly  adjustment  is  in  effect. 

At  the  suggestion  of  the  assistant  general  counsel,  the  Com- 
mission's rate  clerk  filed  in  these  proceedings  his  report  !So. 
102  (file  No.  50)  designed  to  show  the  practice  of  electric  light 
and  power  companies  subject  to  the  jurisdiction  of  this  Com- 
mission with  respect  to  the  charging  of  minimum  rates  on  a 
monthly  or  annual  basis.  This  report  showed  there  were  sixty- 
nine  such  companies,  seventeen  of'  which  had  no  minimum 
charges  specified  in  their  schedules,  nine  of  which  made  adjust- 
ments on  the  annual  basis,  and  forty-three  of  which  made  adjust- 
ments on  the  monthly  basis. 

In  a  number  of  instances  in  the  past  this  Commission  has 
approved  the  plan  of  monthly  or  quarterly  adjustments  of  mini- 
mum charges  in  the  case  of  public  service  corporations  subject  to 
its  jurisdiction,  and  with  but  one  exception,  that  of  the  Consoli- 
dated Gas  Electric  Light  &  Power  Company  of  Baltimore  city, 
has  it  ever  held  that  the  annual  basis  was  equitable  or  just  to 
the  company  where  such  question  was  in  dispute.  In  that  case 
the  circumstances  were  wholly  different  from  those  which  exist 
in  the  case  of  the  smaller  companies  throughout  the  state,  and 
the  Commission  concluded  that  the  annual  adjustment  was 
proper  under  such  circumstances. 

The  principle  of  the  "readiness  to  serve''  charge  in  the  case 
of  all  public  utilities,  particularly  in  the  case  of  those  which 
have  contracts  for  service  with  their  patrons,  has  long  been 
recognized  as  a  sound  principle  of  rate  making,  and  whether  this 
principle  shall  be  applied  upon  a  monthly,  quarterly,  or  aimual 
basis  of  adjustment  is  a  question  which  must  be  decided  by  the 
character  and  nature  of  the  service  involved. 

In  this  case  the  report  of  the  Commission's  auditor  (file  Xo. 

65)  showed  the  following  interesting  facts  for  the  six  months 

ended  December  30, 1916: 
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Commercial  Lighting — Btoren, 

Kiimber  of  consumers •  •      386 

Number  chared  minimum 104 

Amount  of  minimiun  charges $374.00 

Kw.  hr.  actually  consumed  1,582 

Amount  at  minimum  rates 174.02 

Difference  between  above    $199.98 

Commercial  Lighting — Houses. 

Number  of  consumers  761 

Number  charged  minimum   336 

Amount  of  minimum  charges   $832.50 

Kw.  hr.  actually  consum^    5,021 

Amount  at  minimum  rates   552.31 

Difference  between  above ♦ $280.19 

The  above  figures  show  that  there  was  a  compamtively  large 
number  of  the  company's  patrons  who  at  some  time  during  each 
year  consumed  less  than  was  paid  for  by  the  monthly  mininmin 
rate.  And  these,  we  understand,  are  the  patrons  who  complain 
of  the  monthly  adjustment 

But  these  patrons  should  remember  that,  whether  they  actually 
use  the  current  or  not,  it  is  there  for  them  to  use,  and  that  in 
order  to  have  it  there  for  them  to  use  the  company  must  main- 
tain a  large  generating  plant  and  extensive  distribution  lines, 
all  of  which  mean  expense  which  must  be  met  by  the  public. 

At  the  hearing  representatives  of  the  company  presented 
figures  tending  to  show  the  aggregate  of  such  costs  during  the 
year  ended  December  31,  1916,  these  figures  being  filed  with  the 
Conmiission  in  the  form  of  a  series  of  exhibits  (file  No.  68). 

Exhibit  C  of  this  series  shows  that  during  the  year  ended 
June  30,  1916,  there  were  422  customers  who  did  not  consume 
10  kw,  hr.  during  one  or  more  months  of  the  yev%r  (this  being 
the  allowance  of  current  under  the  minimum  rate  of  $1  per 
month,  i.  e,j  10  kw.  hr.  @  lOc,  per  kw.  hr.  $1),  and  that  these 
422  customers  consumed  an  average  of  6.10  kw.  hr.  each  per 
month.  During  the  year  there  were  generated  549,550  kw.  hr. 
of  current  at  a  total  production  cost  of  12,595,  making  an  avei*- 
age  cost  of  .0229c.  per  kw.  hr.  or  an  average  of  14c.  per  month 
for  each  of  the  above  422  customers.  This,  we  understand, 
represents  the  bare  cost  of  generating  the  current  actually  con- 
sumed by  these  customers.  In  addition  there  are  costs  attend- 
ing the  reading  of  meters,  accounting,  collections,  etc.,  classified 

as  commercial  expenses,  all  of  which  are  fairly  apportionablc 
P.U.R.IOISE. 


Digitized  by  LjOOQIC 


I 


SALISBURY  V.  SALISBURY  L.  H.  &  P.  CO.  353 

among  the  customers  of  the  company,  and  aggregating  .078c. 
per   month  per  customer.     Then  there  are  certain  distribution 
erpenses,  i.  e.,  superintendence,  oflBce  expenses,  repairs  to  distri- 
bation  lines,  etc.,  which  according  to  the  company's  jSgures  pro- 
rate   .201  per  month  per  customer.     In  addition  there  are  cer- 
Uixx     general  expenses,  i.  e.,  salaries  and  expenses  of  general 
ofi<?^xs  and  clerks,  printing  and  stationery,  insurance,  manage- 
mcBciit:,  etc.,  which  the  company  has  apportioned  upon  the  basis 
of  -J-    "by  number  of  customers  and  f  by  kilowatt  hours,  each  class, 
and     aggregating  49c.  per  month  per  customer. 

T'n    addition  to  the  above  strictly  operating  expenses,  the  bene- 
fit   of  which  is  received  by  all  who  use  any  current  at  all,  there 
are      additional  expenses  which  go  on  regardless  of  the  amount 
of  <5xa  Trent  consumed,  but  which  are  incident  to  the  mere  "readi- 
ness   -to  serve"  of  which  each  customer  gets  the  benefit  whether  he 
^ses     «iny  current  or  not.    These  consist  of  interest  on  the  invest- 
^^xii-t    and  an  allowance  for  depreciation.    The  company's , figures 
for-      ^liese,  based  upon  the  agregate  of  10  per  cent  for  the  two, 
^^  S  It  43.  per  customer  per  month, 
^^"^xzmmarizing  these,  we  get  the  following: 

p  *^*=^^<"lluction     $  .14 

^^^^■"»^  TOercial   : 078 


?^^^  *^  »ibution    . . .' .  .* ! .' . '. '. ! .'  .* . . ..'.,  \  \  V.WV. '. . ! . .' . .' .  V. .  I .  .* .       .201 

P  ^"^"^^    business   141 

^'"^'*^^ral     49 

*. «  Total    $1.05 

^^ ^<i  charges  ( interest  and  depreciation )    ^         .81 

ToUl    $1.86 

^^^liile  this   Commission   does  not  accept  finally  either  the 

con:x^j>^jjy?g  apportionments   of  all  the  above  costs   among  the 

sro^X^^j.  consumers,  or  concede  that  a  minimum  monthly  charge 

^^^"•^    at  all  events  equal  or  even  nearly  approach  the  actual  cost 

^    ""^^^dering  the  service  during  months  when  the  minimum  serv- 

^^^     x^  rendered,  the  above  figures  are  at  least  illustrative  of  the 

^^^^e  and  extent  of  the  service  which  is  actually  being  received 

"^"tli  in  and  month  out  by  these  smaller  consumers,  and  demon- 

^"^^  how  unreasonable  is  the  contention  that  a  company  of  this 

^^   xnust  stand  ready  at  all  times  to  render  the  small  consumer 

p^^  Quantity  of  service  he  may  desire,  and  yet  receive  nothing  in 

•^-^1918E.  23 
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return  for  that  readiness  to  serve  unless  such  consumer  desires 
to  avail  himself  of  the  same. 

But  that  is  not  the  only  aspect  of  the  case.  There  is  no  con- 
tention here  that  any  of  the  other  classes  of  sen'ice  are  being 
rendered  at  so  much  below  actual  cost  as  to  result  in  discrimina- 
tion against  the  residence  and  store  lighting  customers,  or  that 
such  discrimination  exists  as  between  these  two  classes.  Under 
such  circumstances,  if  the  monthly  minimum  rate  were  to  be 
abolished  and  the  annual  yearly  rate  substituted  in  its  place, 
the  consequent  loss  in  revenue  to  the  company  would  have  to 
be  made  up  by  an  increase  in  the  rate  per  kw.  hr.  charged  the 
residence  customers  as  a  class  or  the  store  customers  as  a  class, 
as  the  case  might  be.  The  result  of  this  would  be  to  increase 
the  cost  of  the  service  to  those  residence  or  store  customers  who 
ordinarily  use  more  than  the  10  kw.  hr.  allowed  under  the 
minimum  rate,  and  reduce  it  to  those  who  use  less.  This,  in  our 
judgment,  would  result,  under  the  circumstances  of  this  particu- 
lar case,  in  grossly  unfair  discrimination  against  the  former 
class  in  favor  of  the  latter,  and  we  can  see  no  good  reason,  under 
the  facts  in  this  case,  why  those  consumers  who  desire  the  facil- 
ities of  electric  light  service  in  their  houses  or  stores,  as  the  case 
may  be,  should  be  permitted  to  enjoy  such  convenience  and  have 
the  cost  thereof  paid  by  those  who  are  already  paying  more  nearly 
the  fair  cost  of  the  service  which  they  are  receiving. 

For  these  reasons  the  minimimi  monthly  rates  prescribed  by 
the  schedules  now  in  force  will  not  be  disturbed. 

The  only  remaining  question  in  the  case  is  that  relating  to  the 
cost  of  the  Delmar  service. 

The  revised  report  of  the  chief  engineer  of  the  Commission 
(file  No.  70)  shows  the  reproduction  cost  new  of  the  Delmar 
plant,  consisting  of  poles  and  fixtures,  overhead  conductors, 
services,  meters,  line  transformers,  and  the  street  lighting  sys- 
tem, tf)  be  $6,799  and  the  depreciation  $884,  leaving  a  depreci- 
ated value  of  $5,915  as  of  January  1,  1917. 

The  evidence  of  Mr.  Dunn,  auditor  of  the  Commission  (rec- 
ord, p.  137,  file  No.  58),  shows  that  the  current  supplied  in  the 
Maryland  part  of  Delmar  is  furnished  by  the  Eastern  Shore  Gas 
&  Electric  Company  from  its  Laurel  plant  and  billed  to  the  Salis- 
bury company  at  2^c.  per  kw.  hr.  plus  25  per  cent  to  cover 
P.U.R.1918E. 
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transmission  and  distribution  line  losses.  The  auditor's  report 
(file  No.  65)  shows  that  the  gi'oss  receipts  of  the  Salisbury  com- 
pany from  its  Delmar  patrons  were  $1,946.32  from  May  1,  1916, 
the  date  the  Delmar  property  was  taken  over,  to  December  31, 
1916,  a  period  of  eight  months.  The  cost  of  this  current  to  tlie 
Salisbury  company  was  $475.20,  leaving  a  gross  profit  of 
$1,471.12. 

Taking  the  figures  as  to  cost  of  current  from  the  company  s 
exhibit  C  (file  No.  68)  with  other  figures  from  the  report  of  our 
auditor,  we  find  the  following  costs  of  this  service. 

Commerdal  expenses  per  customer  per  montli  $.078 

Xew  business,  same   .141 

General  expense,  same  .4!) 

Total    $JOi) 

Number  of  customers  141 

Number  of  months   8 

Customer  months    1,128 

Aggregate  cost,  per  above  $799.75 

Depreciation  @  S%  on  $5,915,  value  of  plant,  lor  S  mos.  ^ 315.47 

«  

Totel     $1,115.22 

BeceiptB,  net    1,471.12 

Net  profit   ; $355.90 

Return  on  investment 6.02% 

Thus  we  see  that  the  company's  profits  from  its  Delmar  busi- 
ness are  materially  greater  than  those  from  its  Salisbury  busi- 
ness proper,  and  therefore  the  patrons  of  Salisbury  could  not 
well  be  heard  to  object  to  the  inclusion  of  the  Delmar  business 
in  our  summary  of  the  entire  net  earnings  of  the  company  from 
the  entire  field  which  it  serves. 

For  the  reasons  hereinbefore  contained  the  complaint  must  be 
dismissed,  and  an  order  will  be  passed  to  such  effect 

Note. — Return  of  utility, 

J.  Reasimahleness  in  general. 

In  Re  Springfield  Consol.  Water  Co.  April  8,  1918,  the  Pennsyl- 
vania Commission  said :  "The  theory  of  law  is  that  all  capital  pru- 
dently invested  in  a  public  utility  is  entitled  to  a  reasonable  return 
plus  the  cost  of  operation  and  -maintenance.  The  term  *f  air  rate  of 
return^  is  interpreted  to  mean  a  rate  of  interest  on  the  fair  value 
'^f  thfi  nronertv  in  order  that  the  paruings  shall  be  sufficiently  large 
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to  take  care  of  operating  and  maintenance  expenses  and  provide  a 
fair  return  on  the  fair  value  of  the  property/' 

In  Be  Central  Illinois  Utilities  Co.  (Ul.)  No.  7711,  April  17, 
1918,  Commissioner  Shaw  said :  "It  is  apparent  that  if  electric  and 
steam  heating  service  in  tliese  municipalities  are  to  be  maintained 
to  a  standard  of  efficiency  to  which  the  public  is  entitled  and  which 
the  public  in  justice  demands,  the  utility  must  be  placed  in  a  posi- 
tion where  it  can  meet  its  obligations,  which  include  interest  at  a 
iair  rate  upon  a  reasonable  valuation  of  its  property.  To  allow  the 
company  less  than  this  would  be  to  invite  a  reduction  of  operating 
expenses  to  a  point  below  those  which  are  necessary  for  efficient  con- 
duct of  the  organization  and  the  maintenance  of  good  service.  Simi- 
larly, an  allowance  of  increased  rates  which  would  provide  an  unrea- 
sonably high  rate  of  return  upon  the  fair  value  of  the  utility  prop- 
erty would  invite  extravagant  operation  and  result  in  the  payment 
of  excessive  rates  by  the  consumers  of  utility  service." 

In  Public  Service  Commission  v,  Hoven,  Docket  No.  666,  Report 
and  Order  No.  233,  May  10,  1918,  the  Montana  Commission  said: 
"A  utility  that  is  economically  managed  and  is  furnishing  reasonable 
service  is  entitled  to  earn  operating  expenses,  depreciation,  and  keep 
its  property  in  such  state  of  repair  aa  will  enable  it  to  render  rea- 
sonable service,  and  in  addition  earn  a  fair  return  on  the  value  of 
its  property.  It  is  important,  therefore,  to  the  development  and  the 
extension  of  such  service  that  the  exercise  of  power  or  public  senti- 
ment be  such  as  will  not  discourage  the  investment  of  capital  in  such 
enterprises.** 

In  Be  Lincohi  Teleph.  &  Teleg.  Co.  (Neb.)  Application  No.  2193, 
May  13,  1918,  it  was  held  that  on  an  application  for  an  increase  in 
rates  the  applicant  in  order  to  discharge  the  burden  of  evidence  was 
required  to  show:  "(1)  The  amount  of  stockholders*  capital  in- 
vested in  the  property  under  consideration,  and  the  revenues  and 
expenses  of  the  property  year  by  year  during  its  history;  or  on  due 
showing  that  aU  or  any  part  of  this  information  is  unavailable 
through  no  fault  of  the  applicant  in  the  exercise  of  reasonable  care, 
diligence,  and  foresight,  estimates  as  a  substitute  for  the  missing 
information  based  as  nearly  as  may  be  on  the  actual  experience  of 
the  property  will  be  received;  (2)  the  judiciousness  of  investment 
and  the  proper  administration  of  the  property  measured  by  the  aver- 
age practices  of  the  industry  imder  similar  circumstances;  (3)  the 
present  fair  value  of  the  property  and  the  amount  of  revenues  set 
aside  for  deferred  depreciation  yet  unexpended ;  and  (4)  the  return 
to  stockholders  during  the  life  of  the  property  measured  by  the  earn- 
ings over  and  above  the  costs  of  operation,  maintenance,  deferred 
depreciation,  taxes,  insurance,  losses,  and  damages,  applied  to  stock- 
holders* capital,  #ind  that  such  return  is  not  compensatory.** 

In  He  York  County  Water  Co.  F.  C.  168,  June  28,  1918,  the 
P.U.R.1918E. 
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Maine  Commission,  after  stating  that  war  conditions  which  have 
increased  the  costs  in  all  other  activities,  private  and  public,  have 
had  a  like  eflfect  on  the  business  of  public  utilities,  said:  "We  do 
not  hesitate  to  say  that  public  utilities  are  entitled  to  much  the  same 
right  that  merchants^  laborers,  landlords^  and  all  other  persons  are 
entitled  to,  Begulation  of  such  enterprises  is  necessaiy  because  of 
the  peculiar  rights  which  they  enjoy;  but  it  fihould  not  become  an 
oppression/^ 

In  Ee  New  Bedford,  M.  V.  &  N.  S.  Co.  P.  S.  C.  1808,  April  30, 
1918,  the  Massachusetts  Public  Service  Commission  said :  "It  seems 
to  the  Commission  that  the  evidence  submitted  leaves  in  doubt  the 
necessity  for  increasing  the  freight  rates  of  this  steamboat  company. 
The  company  has  been  so  fortunate  in  recent  years  in  earnings  over 
and  above  a  generous  return  upon  the  investment,  accumulating  a 
surplus  which  is  in  excess  of  its  entire  capitalization,  that  no  hard- 
ship is  imposed  by  compelling  it  to  demonstrate  more  clearly  in  ac- 
tual experience  that  an  advance  is  just  and  reasonable." 

The  financial  results  secured  by  boats  devoted  entirely  to  private 
use  with  regular  cargoes  cannot  be  used  as  a  basis  of  comparison  to 
show  the  earnings  of  boats  of  a  common  carrier,  which  are  dependent 
upon  tonnage  received  at  infrequent  intervals  and  in  varying  quan- 
tities. Producers  Hay  Co.  v.  Anderson  (Cal.)  Decision  No.  4916, 
Case  No.  1141,  Dec.  1,  1917. 

II,  Powers  of  Commission. 

In  Kinch  v.  Concord  Light  &  P.  Co.  D-^434,  June  1,  1918,  the 
New  Hampshire  Commission  said:  "There  seems  to  be  a  general 
impression  that  this  Commission  can  make  such  allowances  to  public 
utilities  fw  it  sees  fit.  But  this  impression  is  altogether  erroneous. 
The  Commission  is  operating  under  law,  and  is  obliged  to  act  ac- 
cording to  the  law.  This  company  is  by  law  entitled  to  enough 
money  annually  to  pay  its  operating  expenses,  taxes,  and  deprecia- 
tion, and  a  fair  return  on  the  value  of  its  property  devoted  to  the 
public  service.  When  the  amount  which  the  company  must  earn  to 
produce  that  result  is  determined,  we  have  no  discretion  in  the-mat- 
ter.^' 

///.  Ffictora  to  he  considered. 
a.  Efficiency  of  management. 

In  Re  Central  Illinois  Public  Service  Co.  (HI.)  No.  7617,  May 
28,  1918,  it  was  found  that  a  return  approximating  50  cents  per 
1,000  cubic  feet  of  gas  sold,  being  somewhat  in  excess  of  6  per  cent 
upon  the  rate-making  base,  should  be  allowed  a  gas  utility.  Com- 
missioner Shaw  said:  "The  petitioner  has  displayed  a  lack  of  effori 
and  interest  in  its  gas  business,  and  the  quality  of  the  service  has 
P.U.R.1918E. 
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been  sufficiently  bad  to  discourage  the  use  of  gas,  and  for  these  and 
other  reasons,  more  fully  set  forth  in  this  opinion,  the  company  need 
not  expect  consumers  to  pay  a  return  for  poor  service  equal  to  that 
allowed  heretofore  in  order  issued  in  connection  with  gas  utilities 
that  have  been  ably  managed  and  developed/' 

In  Ee  People's  Power  Co.  Xo.  7642,^  May  14,  1918,  Commissioner 
Shaw  of  the  Illinois  Commission  said*  that  the  doctrine  of  fair  re- 
turn to  the  stockholders  and  profits  to  the  operators  responsible  for 
excellent  results  should  be  applied  in  this  case  because  the  Conmiis- 
sion  had  before  it  evidence  showing  conclusively  efficient  methods  of 
operating  the  property,  observable  in  the  control  by  the  holding  com- 
pany executives,  noticeable  in  the  supervision  by  the  local  managers, 
and  apparently  extending  to  the  hearty  co-operation  of  those  actively 
engaged  in  the  production,  distribution,  and  utilization  of  the  gas, 
lias  disclosed  the  superior  character  of  the  service  given,  and  made 
manifest  the  remarkably  reasonable  operating  expense  and  very  low 
fixed  charges. 

The  Commission  in  this  case  allowed  rates  which  would  produce 
a  return  of  7.5  per  cent  upon  the  rate-making  value,  and  then  said : 
**If  conditions  were  less  abnormal,  petitioner  would  be  entitled  to  a 
reward  commensurate  with  the  commendable  control  it  has  continu- 
ously exercised  over  its  expenditures,  the  merit  displayed  in  the 
management  of  the  property,  and  the  quality  of  the  service  rendered. 
It  is  therefore  foimd  that  petitioner  is  entitled  to  the  relief  that 
may  be  afforded  by  its  proposed  schedule  of  rates." 

A  telephone  company  was  required  to  establish  rates  that  yielded 
a  return  of  only  4.27  per  cent  where  it  appeared  that  the  rates  were 
high  when  compared  with  the  usual  rates  for  such  service;  since  the 
utility  should  endeavor  to  secure  additional  subscribers  to  reduce  the 
average  unit  costs,  as  that  will  result  in  greater  benefit  to  the  utility 
<nnd  the  public  which  it  serves  than  the  establishment  of  a  prohibitive 
late.    Ke  Gas  Belt  Teleph.  Co.  (S.  D.)  No.  2539,  Nov.  14,  1917.   , 

h.  Attraction  of  capital. 

In*Ke  Springfield  Consol.  Water  Co.  April  8,  1918,  the  Pennsjl- 
\ania  Commission  said:  "State  regulations  of  rates  are  imposed  to 
1  cMuove  the  element  of  uncertainty  in  the  conduct  of  utility  business. 
The  state  undertakes  to  see  that  the  public  shall  be  protected  against 
undue  profit  to  the  company,  and  that  the  company  shall  be  protected 
against  loss  of  fair  return  on  the  plant  investment.  Because  a  public 
waterworks  is*one  of  the  most  important  and  vital  things  upon  which 
the  health  and  welfare  of  the  community  depend,  a  failure  on  the 
]»aft  of  the  company  to  discharge  its  franchise  obligations  is  a  detri- 
ment to  the  community.  Nothing  so  disturbs  and  impairs  the  serv- 
ice due  from  the  utility  to  the  public  as  financial  unsoundness  of 
its  business.  Hence  the  public  is  vitally  concerned  that  the  business 
J\U.R.1918E. 
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shall  be  conducted  upon  sound  financial  principles.  To  maintain  the 
desired  standard  of  service,  and  to  provide  for  the  demands  accom- 
panying growth  in  population  and  industry,  money  for  new  invest- 
ments is  necessary,  and  it  must  be  readily  available ;  that  is,  the  busi- 
ness must  be  on  such  a  sound  basis  that  banking  institutions  can 
recommend  to  investors  the  purchase  of  the  securities  issued  by  the 
company/' 

o.  Effect  of  competition. 

In  Re  Chippewa  County  Teleph.  Co.  TJ-1081,  April  8,  1918,  an 
application  for  permission  to  increase  telephone  rates,  the  Wisconsin 
Commission  said :  "From  the  analysis  which  has  preceded,  it  is  ap- 
parent to  us  that  some  measure  of  relief  must  be  given,  but  it  is  also 
apparent  that  it  will  probably  be  unwise  to  attempt  to  grant  that 
measure  of  relief  which  a  company  not  in  active  competition  with 
another  utility  might  reasonably  expect  to  receive." 

IV.  Dividends, 

In  Be  Middlesex  &  B.  Street  E.  Co.  P.  S.  C.  2096,  June  29,  1918, 
the  Massachusetts  Public  Service  Commission,  in  discussing  the  pol- 
icy of  the  utility  in  paying  dividends  rather  than  keeping  up  the 
utility  in  a  proper  manner,  said:  "In  other  words,  it  is  the  policy 
of  this  company,  notwithstanding  the  fact  that  its  capital  stock  is 
clearly  impaired  by  the  accumulated  deficit,  to  say  nothing  of  depre- 
ciation, to  regard  moderate  dividends  practically  as  a  fixed  charge 
to  be  paid  in  preference  to  the  upkeep  of  the  property,  provided  only 
it  is  kept  in  ^reasonably  safe'  condition.  Such  a  policy  in  competi- 
tive business  would  be  regarded  as  destructive  of  the  best  interests 
of  the  owners  of  the  property  and  contrary  to  principles  of  good 
finance;  and  it  is  difficult  to  believe  that  the  mere  fact  that  this 
company  is  a  public  service  corporation  rather  than  an  ordinary  in- 
dustrial enterprise,  makes  such  a  difference  that  a  practice  of  this 
sort  becomes  sound  which  would  otherwise  be  unsound.  If  the  pros- 
perity of  a  street  railway  company  was  merely  a  matter  of  rates, 
and  any  deficiency  in  earnings  could  be  regarded  as  wholly  tem- 
porary pending  an  advance  in  charges,  there  might  be  more  ground 
for  such  claim,  but  this  is  not  the  case.  Prosperity  is  not  only 
dependent  upon  rates,  but  also  upon  location  and  general  condi- 
tions. As  the  counsel  for  this  company  has  rightly  said,  there  is 
an  ^inherent  economic  limitation'  in  the  amount  which  a  company 
can  secure  for  its  service." 

F.  Amounts  held  reasonable. 

In  Ee  Burlington  Waterworks  (Wis.)  tJ-841,  May  28,  1918,  it 
was  held  that  an  allowance  of  $5,000  for  interest  on  the  investment, 
P.U.RJ918E. 
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Avhich  amounted  to  a  little  over  5  per  cent  on  the  cost  of  reproduc- 
tion of  the  property  as  determined  by  the  Commission,  was  a  fair 
one  for  the  purposes  of  a  rate  proceeding. 

In  Ee  Ocean  City  Sewer  Co.  (N.  J.)  June  13,  1918,  it  was  held 
that  6  per  cent  was  a  reasonable  return  for  the  use  of  the  property 
of  a  sewerage  company. 

In  Re  Northern  Massachusetts  Street  R.  Co.  (Mass.)  P.  S.  C. 
1921,  April  30,  1918,  it  was  said  that  the  company  was  entitled  to 
a  return  of  at  least  6  per  cent  on  an  investment  of  $1,150,000. 

In  Re  Central  Illinois  Public  Service  Co.  (111.)  No.  7618,  May 
13,  1918,  a  proceeding  for  an  increase  of  rates  on  account  of  abnor- 
mal costs  of  operation,  it  was  held  that  the  company  was  entitled 
to  a  return  of  7  per  cent  annually  upon  the  fair  value  of  its  property 
for  rate  making. 

In  Shelbyville  v.  Interstate  Public  Service  Co.  Nos.  1811,  2838, 
April  26,  1918,  the  Indiana  Commission  held  that  under  normal 
conditions  the  electric  plant  whose  rates  were  under  consideration 
was  entitled  to  earn  a  return  of  7  per  cent. 

In  Re  Bippus  Teleph.  Co.  (Ind.)  No.  3802,  April  30,  1918,  a 
return  of  7  per  cent  was  authorized  in  determining  the  reasonable- 
ness of  a  telephone  company's  rates. 

In  Re  Consolidated  Teleph.  Co.  (Ind.)  No.  3620,  May  25,  1918, 
a  proceeding  to  determine  the  reasonableness  of  telephone  rates,  it 
was  held  that  the  company  was  entitled  to  earn  a  return  of  7  per 
cent  at  its  various  exchanges. 

In  Re  Shirley  Teleph.  Co.  (Ind.)  No.  3803,  April  30,  1918,  in 
determining  the  reasonableness  of  telephone  rates  it  was  held  that 
the  company  should  be  entitled  to  earn  a  return  of  7  per  cent  an- 
nually. 

In  Re  Wakonda  Teleph.  Co.  (S.  D.)  F-464,  April  6,  1918,  an 
increase  in  telephone  rates  was  allowed  sufBcient  to  produce  a  return 
ot  7  per  cent  on  the  value  of  the  company's  property  and  leave  a 
small  surplus  to  take  care  of  such  contingencies  as  might  arise,  in- 
cluding possible  advances  in  the  prices  of  materials  and  supplies. 

In  Re  College  Corner  Teleph.  Co.  (Ind.)  No.  3398,  March  25, 
1918,  a  petition  for  an  increase  in  telephone  rates  was  denied,  since 
it  appeared  that  during  the  preceding  year  the  utility  had  earned 
sufficient  to  produce  a  return  in  excess  of  7  per  cent,  with  a  4^  per 
cent  allowance  for  depreciation,  on  $35,000,  the  value  assigned  to 
its  property  by  the  Commission. 

In  Re  Greentown  Teleph.  Co.  (Ind.)  Nos.  2509,  2596,  and  2597, 
Consolidated,  Jan.  18,  1918,  the  applicant  was  permitted  to  increase 
its  rates  to  provide  a  return  of  7  per  cent  on  its  property  value  fixed 
at  $21,372,  in  addition  to  an  annual  depreciation  allowance  of  6  per 
cent  on  the  value  of  its  physical  property  less  lands,  materials,  and 
supplies. 
P.U.R.1918E. 
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t^)    ^*^^  equal  to  7  per  cent  of  the  value  of  the  property  of  a 

ti.^Pkone  company,  with  a  depreciation  allowance  of  6  per  cent  on 

^^.  *^  value  less  lands,  materials,  and  supplies,  is  reasonable  and  suflB- 

^t   Be  Winona  Teleph.  Co.  (Ind.)  No.  3271,  March  8,  1918. 

^9]    ^^  Monroeville  Home  Teleph.  Co.  (Ind.)  No.  3455,  March  15, 

H-fl  ^  contingent  upon  the  improvement  of  its  service,  the  petitioner 

^*j^  authorized  to  make  effective  increased  telephone  rates  to  yield  a 

^Va  ^  ^^  ^  P^^  ^^°*  ^^  ^^®  property  value  found  by  the  Commission, 

^^  ,^  a.11    allowance  of  6  per  cent  on  that  value,  less  lands,  materials, 

^  ^M^X>lies,  for  depreciation. 
iJ^  -R^   Famsworth  Co-op.  Teleph.  Co.  (S.  D.)  F-496,  March  25, 
°j     "tlie  applicant  was  authorized  to  increase  its  rates  to  produce 
^eh»x*xx  of  7  per  cent,  with  a  depreciation  allowance  of  the  same 
^ouci-t.       The  rate  value  of  the  property  was  fixed  at  $4,000. 
Jji  I^^    Springfield  Consol.  Water  Co.  April  8,  1918,  the  Pennsyl- 
vania   03  <:>mmis8ion  found  that  the  company  was  entitled  to  a  rate  of 
return.      c:^:f  7  per  cent  on  its  investment  rate  based  upon  talking  into 
?^^^^^^^^     ^e  condition  of  its  property,  the  importance  of  the  territory 
It  ser^^^^^^fj^  ^j^^  ^}jg  tremendous  strides  in  the  growth  of  population 
and  in.  ^fl_  wastry  within  that  territory. 

In  ^S^^-^•mour  v.  Seymour  Water  Co.  No.  568,  April  30,  1918,  the 
Indiarv^  Commission  found  that  a  water  company  was  entitled  to  a 
tetnrr^    <:^:f  7  per  cent  of  the  value  of  its  property  as  fixed  by  the  Com- 

^"^^^^^  Federal  Gas  Co.  (Colo.)  Decision  No.  172,  Investigation 
and  ^x:i.s pension  Docket  No.  20,  April  30,  1918,  it  was  held  that  a 
{ai^T^trxTm  on  an  artificial  gas  property  was  8  per  cent. 

lu  It^  Central  Illinois  Utilities  Co.  No.  7711,  April  17,  1918,  the 
Illinois  Commission  found  that  an  increase  in  rates  authorized  for 
electrxo  service  would  not  yield  a  rate  of  return  upon  the  fair  value 
01  tue  j>xoperty  in  excess  of  8  per  cent,  and  stated  that  such  a  per- 
centag^^  of  return  is  not  unjust  or  unreasonable  under  present  con- 
ditiorxs  ^ 

^\^I*o  Desert  Power  &  Water  Co.  Docket  No.  361,  Feb.  20,  1918, 

f  '^■**i2ona  Commission  held  that  a  return  of  10  per  cent  of  the 

^^"^     o:P  the  property  should  be  deemed  to  constitute  a  fair  return 

^f  ?^^^     electric  utility  serving  in  a  mining  community.    The  Com- 

missi<>^j^     also  held  that,  in  order  to  promote  stability  in  the  com- 

W'^}  ^    "Affairs,  the  net  return  of  the  company  should  not  be  reduced 

rou^j-^  a  rate  adjustment,  until  earnings  reach  the  rate  of  12  per 

ccD  y>^-j^  annum  of  the  value  of  the  property. 

J^      ^«  Chippewa  County  Teleph.  Co.   (Wis.)   11-1081,  April  8, 

^^      ^iepreciation  and  interest  for  the  purpose  of  the  analysis  of 

•^^  ^^^t^onableness  of  the  rates  of  the  Chippewa  County  Telephone 

^^t^^iav  were  placed  at  11^  per  cent  upon  the  book  value  of  the 

pTop^x-i-^"^  in  the  city  of  Chippewa  Falls,  and  12^  per  cent  upon  all 
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MICHIGAN  RAIIiROAD  COMMISSION. 

BE  GENERAL  ADVANCE  IN  CLASS  BATES  OF  MICHIGAN 

CARBIEES.' 

[Investigation  and  Suspension  Docket  No.  1193.] 

Rates  —  Freight  —  Railroads  —  Effect, 

1.  Common  knowledge  of  the  necessity  of  large  additional  expendi- 
tures for  new  equipment  and  enlarged  terminals  created  by  abnormal 
war  traffic,  and  of  the  greatly  increased  operating  expense,  justifies  the 
conclusion  that  railroad  freight  rates  deemed  reasonable  in  1914  will 
not  meet  the  carriers'  demands  during  war  conditions. 

Hates  —  Freight  —  Reflecting  expensive  operation  —  Co^isideration. 

2.  The  difference  in  freight  rates,  reflecting  different  and  more  ex- 
pensive operating  conditions,  which  may  be  applied  without  discrimina- 
tion, must  be  determined  by  the  application  of  the  usual  principles  of 
rate  making,  including  what  the  traffic  will  bear  and  what  those  aerred 
can  afford  to  pay. 

Ratea  —  Freight  —  Fuhlio  policy  —  Effect. 

3.  Great  consideration  should  be  given  the  question  of  public  policy 
in  fixing  class  freight  rates  for  an  entire  state^  so  as  to  equalize  the 
burden  of  the  increase,  by  imposing  the  heaviest  portion  on  that  section 
of  the  state  economically  most  able  to  bear  it. 

Discrimination  —  Rates  —  Freight  —  Zone. 

4.  The  Michigan  Commission  canceled  tariffs,  advancing  class 
freight  rates  on  a  plan  approved  by  the  Interstate  Commerce  Conmiis- 
sion  for  interstate  rates,  dividing  the  state  into  four  zones  and  making 
effective  a  different  scale  of  rates  in  each,  so  far  as  they  are  applicable 
to  intrastate  rates,  where  traffic  and  tonnage  conditions  do  not  justify 
the  difference  in  the  rates  fixed  and  such  a  system  would  produce  un- 
reasonable conditions  and  greatly  multiply  discrimination. 

[January  3,  1918.] 

Application  by  Michigan  carriers  for  approval  of  tariffs  ad- 
vancing class  rates,  dividing  the  state  into  four  zones,  and  mak- 
ing effective  a  different  scale  of  rates  in  each;  tariffs  so  far  as 
jipplying  to  state  of  Michigan  canceled,  and  in  lieu  thereof  the 
carriers  were  ordered  to  file  supplemental  schedules  in  conform- 
ity with  the  order  herein,  by  which  the  Commission  divided  the 
state  into  two  zones  and  fixed  the  rates  applicable  to  each. 

Appearances:  Mr.  H.  S.  Bradley,  T.  M.,  the  Ann  Arbor 
Railroad  Company,  Toledo,  Ohio ;  Mr.  H.  R  Griswold,  G.  F.  A., 
G.  E.  &  I.  Ry.  Co.  Grand  Rapids,  Michigan ;  Mr.  S.  L.  Vaughn, 
T.  M.,  G.  R.  G.  H.  &  M.  Ry.  Co.  Grand  Rapids,  Michigan;  Mr. 

P.U.R.1918E. 
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E.  Morris,  Agent,  Central  Freight  Association,  Chicago,  Illinois ; 
Mr.  D.  Eiley,  G.  F.  A.,  M.  &  N.  E.  Ky.  Co.  Manistee,  Michi- 
gan; Mr.  J.  A.  Scheuerman,  A.  G.  F.  A.,  D.  T.  &  L  Ry.  Co. 
Detroit,  Michigan;  Mr.  C.  S.  Euttle,  G.  F.  A.,  D.  B.  C.  &  W. 
K.  E.  Co.  Bay  Ci^,  Michigan;  Mr  H.  C.  Stuart,  Gen.  Mgr., 
T.  C.  L  &  M.  Ey.  Co.  Traverse  City ;  Mr.  F.  A.  Barbei-,  C.  T.  B., 
the  Wabash  Eailway  Company,  St.  Louis,  Missouri ;  Mr.  E.  S. 
Ballard,  Gen.  Counsel,  N.  Y.  C.  E.  E.  Chicago,  Illinois;  Mr. 
S.  C.  Creusel,  G.  P.  A.,  C.  K.  &  S.  Ey.  Co.  Kalamazoo,  Michi- 
gan; Mr.  E.  L.  Bumap,  A.  F.  T.  M.,  Grand  Trunk  Eaihvay 
System,  Chicago,  Illinois;  A.  F.  T.  M.,  P.  O.  &  N.  E.  E.  Co. 
Chicago,  Illinois;  A.  F.  T.  M.,  Detroit  &  Huron  Eailway  Com- 
pany, Chicago,  Illinois ;  Mr.  F.  S.  Eoss,  G.  F.  A.,  Detroit  &  Tole- 
do Shore  Line  Eailway  Company,  Detroit,  Michigan;  Mr.  Is. 
Rumney,  G.  F.  A.,  Eapid  Eailway  Company  (D.  U.  E.)  Detroit, 
Michigan;  Mr.  R  P.  Paterson,  A.  G.  F.  A.,  Pere  Marquette 
Railway  Company,  Detroit,  Michigan;  Mr.  P.  G.  Findlay,  G. 
r.  A,  Michigan  Central  Eailroad  Company,  Detroit,  Michigan ; 
Mr.  C.  J.  Brister,  T.  M.,    C.  C.  C.  &  St.  L.  Ey.  Co.,  Cincinnati, 
Ohio;  Mr.  C.  T.  Sherman,  G.  F.  A.,  B.  C.  G.  &  A.  Ey.  Co., 
^o^Tie  City,  Michigan ;  Mr.  E.  Ford,  Eeeeiver,  Michigan  East  & 
"^st  Railway  Company,  Manistee,  Michigan;  Mr.  W.  J.  Chis- 
^^K   T.  M.,  Toledo  &  Western  Eailroad   Company,   Tole.lo, 
^^^O;  Mr.  H.  D.  Swayzee,  Gen.  Mgr.,  K.  L.  S.  &  C.  Ky.  Co., 
U^'toiXj  Michigan ;  Mr.  W.  G.  MacEdwards,  G.  F.  A.,  Detroit  ^: 
^(^^■^SxysiQ  Eailway  Company,  Bay  City;  Mr.  E.  B.  Boyd,  Airt., 
\^esteTTi  Trunk  Lines,  Chicago,  Illinois,  and  Mr.  G.  J.  Bolendor, 
Kalaxrxazoo  Tank  &  Silo  Company,  Kalamazoo,  Michigan;  Mr. 
H.  Mxaeller,  Lansing  Chamber  of  Commerce,  Lansing,  Michigan ; 
^-  Sal  H.  Smith,  Attorney  Ford  Building,  Detroit,  Michigan ; 
Mr.  Join  McNally,  T.  M.,  Detroit  Board  of  Commerce,  Detroit, 
Michigan;  Mr.  John  T.  Eoss,  T.  M.,  Saginaw  Board  of  Trade. 
Sagiuax^,  Michigan;  Mr.  E.  Wallace,  Battle  Creek  Chamber  of 
Commerce,  Battle  Creek,  Michigan;  Mr.  Wm.  A.  Slater,  T.  M., 
Grand  Eapids  Association  of  Commerce,  Grand  Eapids,  Mich- 
iga^i;  Mr.  F.  G.  Pick,  T.  M.,  Flint  Board  of  Commerce,  Flint, 
Michigan;  Mr.  J.  D.  A.  Johnson,  L  D.,  Muskegon  Chamber  of 
Commerce,  Muskegon ;  Mr.  J.  L.  Eockwell,  Pt.  Huron  Chamber 
^^  Commerce,  Pt.  Huron,  Michigan;  Mr.  H.  B.  Anderson,  T. 
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if.,  Dow  Chemical  Company,  Midland,  Michigan;  Mr.  A.  ITel- 
son,  T.  M.,  Buick  ]Nrotdr  Car  Company,  Mint,  Michigan ;  Mr.  J. 
C.  Graham,  T.  M.,  Jackson  Chamber  of  Commerce,  Jackson, 
Michigan ;  Mr.  Frank  Larrish,  Attorney,  Western  Freight  Traffic 
Association,  Chicago,  Illinois;  Mr.  F.  F.  Kleinfeldt,  Attorney, 
Shginaw,  Michigan;  Mr.  F.  E.  Coombs,  T.  M.,  Benton  Harbor 
Chamber  of  Commerce,  Benton  Harbor;  Mr.  Jas.  E.  McCabe, 
Secretary,  Bay  City  Board  of  Commerce,  Bay  City,  Michigan; 
Mr.  H.  E.  Galpin,  Attorney,  Muskegon  Employers'  Association, 
^Muskegon,  Michigan;  Mr.  E.  L.  Ewing,  Murray  Building, 
Grand  Eapids,  Michigan ;  Mr.  H.  G.  Wilson,  Toledo  Commercial 
Club,  Toledo,  Ohio ;  Mr.  M.  J.  Shaberg,  Kalamazoo  Chamber  oi 
Commerce,  Kalamazoo,  Michigan;  Mr.  E.  C.  Nettles,  Postum 
Cereal  Company,  Battle  Creek,  Michigan ;  Mr.  J.  D.  Ludlow,  T. 
M.,  Pt.  Huron  Engine  &  Thresher  Company,  Pt.  Huron ;  Mr.  E. 
L.  Tattle,  American  Box  Board  Company,  Grand  Rapids,  Mich- 
igan; Mr.  J.  M.  Bedford,  T.  M.,  Symons  Bros.,  Saginaw, 
Michigan. 

Historical. 

Glasgow,  Chairman:  In  1910,  the  railroads  in  oflScial  clasj- 
sification  territory,  which  includes  Central  Freight  Association 
territory,  petitioned  the  Interstate  Conmaerce  Commission  for  an 
advance  in  freight  rates  of  5  per  cent,  which  same  was  denied. 

May,  1913,  this  request  was  renewed,  and  October  15,  1913, 
tariffs  were  filed  containing  rates  purporting  to  represent  an 
average  advance  of  5  per  cent.  Hearing  was  had  thereon  May 
29,  1914,  and  a  favorable  decision  for  the  carriers  given  July 
29,  1914.  In  its  report  in  such  case,  the  Interstate  Commerce 
Commission  makes  use  of  the  following  language:  ^'We  find 
that  the  class  rates  in  Central  Freight  Association  territory  are 
on  a  lower  scale  than  prevails  elsewhere  in  the  country." 

March  22-27  and  April  10,  1917,  carriers  in  official  classifica- 
tion territory,  in  western  classification  territory,  and  in  southern 
classification  territory,  in  conference  with  the  Interstate  Com- 
merce Commission,  represented  that  an  emergency  had  arisen  in 
their  operation  which  demanded  prompt  attention;  that  the  sit- 
uation had  become  critical,  and  any  form  of  relief  deemed  advis- 
r.u.R.ioisE. 
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able  should  be  granted  at  once,  as  delay  might  mean  embarrass- 
ment and  financial  loss. 

The  relief  asked  for  was  authority  to  file  and  make  effective, 
on  short  notice,  tariffs  naming  an  increase  in  rates.  Thisi  was 
denied,  but  on  April  10th  and  20th  a  conference  was  had  by.  ship- 
pers and  carriers,  with  the  Commission,  with  the  result  that  a 
permissive  order  was  made  allowing  carriers  to  publish  and  file 
on  not  less  than  fifty  days'  notice  to  the  Commission,  tariffs  pro- 
posing a  horizontal  increase  in  rates,  which  rates,  however,  would 
be  at  cmce  subject  to  investigation  as  to  their  reasonableness,  said 
tariffs  to  become  effective  July  1,  1917.  Hearing  was  had  there- 
on June  12,  1917,  and  an  order  issued  suspending  the  effective 
date  of  same  to  October  28,  1917,  except  as  to  bituminous  coal, 
coke,  and  iron  ore,  all  of  which  is  fully  reported  in  Interstate 
Commerce  Commission  Xo.  57,  Ex  Parte — "The  Fifteen  Per 
Cent  Case," — since  which  date  the. proposed  advance  in  class 
rates  has  been  allowed. 

While  the  above  case  was  pending,  and  on  May  22,  1917^  the 
carriers  in  Central  Freight  Association  territory  submitted  to 
the  Interstate  Commerce  Commission  a  new  system  of  class  rates 
and  asked  their  approval.  This  the  Commission  denied  on  June 
29,  1917,  and  required  the  cancelation  of  the  tariffs  under. sus- 
pension. 

It  appears  that  Examiner  Disque,  who  heard  the  case,  sug- 
gested a  scale  of  rates  different  and  higher  than  that  proposed  by 
carriers,  which  scale  was  e^dopted  by  the  Commission ;  the  15  per 
cent  advance  previously  asked  for  by  carriers  having  been  al- 
lowed, the  same  was  added  to  the  Disque  scale  of  rates  when  pub- 
lished, the  largest  increase  applying  to  the  short  hauls,  on  the 
ground,  as  claimed  by  the  Comnaission,  that  the  rates  proposed 
for  short  hauls  were  out  of  harmony  with  those  proposed  for 
long  ones. 

It  appears  that  carriers,  by  reason  of  the  alleged  difference  in 
traffic  and  transportation  conditions,  proposed  to  the  Interstate 
Commerce  Conamission  that  Central  Freight  Association  terri- 
tory be  divided  into  t^ree  zones,  and  to  use  therein  three  different 
scales  of  rates ;  that  section  to  be  known  as  zone  A  to  include  all 
that  territory  in  Michigan  on  and  south  of  the  Michigan  Central 
Railroad  from  Detroit  to  Chicago,  through  Jackson,  Battle 
P.U.R.1918E. 
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Creek,  Kalamazoo,  and  Xiles,  the  other  two  zones  to  be  wholly  ic 
Michigan  and  to  embrace  the  following  territory : 

Zone  B,  all  territory  north  of  zone  A  to  a  line  across  the  state 
from  Muskegon,  on  the  east  bank  of  Lake  Michigan,  to  Lake 
Huron,  passing  through  and  including  Greenville,  Edmore,  Al- 
ma, Midland,  Bay  City,  Wilmot,  and  Carsonville. 

Zone  C,  all  of  the  lower  peninsula  north  of  said  north  line  ol 
zone  B — the  upper  peninsula  of  Michigan,  except  the  cities  of 
Manistique  and  Menominee  not  being  in  Central  Freight  Asso- 
ciation territory.  Included  in  zone  C,  however,  are  the  following 
shore-line  towns  in  Wisconsin,  which  the  railroads  in  Michigan 
reach  directly  by  ferry:  Milwaukee,  Sheboygan,  Manitowoc, 
Green  Bay,  Kewaunee,  Two  Rivers,  and  Marinette. 

It  will  be  noticed  that  zone  A,  composed  largely  of  bordering 
and  near-by  states  and  including  a  part  of  Michigan,  enjoys  the 
same  scale  of  rates  throughout. 

The  zone  A  scale  is  to  be  applied  from  Cincinnati  to  Toledo, 
Ohio;  zone  B  scale,  from  Cincinnati  to  Lansing;  and  zone  O 
scale,  from  Cincinnati  to  Alpena. 

In  the  spring  of  1911,  so  many  complaints,  reached  this  Coni^ 
mission  as  to  the  unreasonableness  of  class  rates  and  the  dis- 
crimination that  resulted  from  their  application,  that  carriers 
were  ordered  to  make  a  recheck  of  all  such  rates,  removing  the 
discriminations,  and  to  file  tariffs  embodying  the  result  of  such 
work.  This,  it  was  conceded,  was  a  stupendous  task,  but  the  car- 
riers applied  themselves  to  it  promptly,  and  in  the  latter  part  of 
1913  filed  tariffs,  to  become  effective  November  15th  of  that  year, 
but  owing  to  complaints  filed  charging  that  the  new  rates  repre- 
sented too  gi'eat  an  advance,  also  because  a  request  by  the  car- 
riers to  be  permitted  to  advance  interstate  rates  had  not  been 
disposed  of  by  the  Interstate  Commerce  Commission,  the  carriers 
voluntarily  further  suspended  the  effective  date  of  the  intrastate 
tariffs  from  time  to  time,  until  October  26,  1914,  before  which 
date  the  Commission,  by  order,  required  the  cancelation  of  the 
tariffs  under  suspension,  and  ordered  filed,  in  lieu  therof,  tariffs, 
naming  rates  which  should  not  exceed  by  5r  per  cent  those  shown 
for  like  distances  in  the  1895  Michigan  scale. 

In  1895  the  Michigan  railroads,  in  an  attempt  to  find  some 

equitable  basis  for  class  rates,  formulated  a  mileage  scale  which 
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has  since  been  referred  to  and  known  as  the  ^^Michigan  1895 
mileage  scale."  This  scale  was  founded  upon  the  principle  that 
the  carriers'  charge  should  be  based  upon  the  measure  of  service 
rendered,  and  that  each  shipper  should  enjoy  the  same  rate  for 
a  like  mileage.  Competition  between  carriers — rates  to  common 
points — favors  in  the  form  of  special  rates  demanded  by  and 
granted  certain  shippers — a  desire  to  open  new  territory  or 
assist  certain  industries  or  localities,  required  so  many  departures 
from  this  scale  that  it  lost  its  identity  as  a  basis  for  rate  making, 
all  of  which  resulted  in  producing  the  numerous  discriminationh 
complained  of. 

The  justice  of  the  mileage  basis,  under  the  operation  of  which 
manufacturers,  jobbers,  and  other  shippers,  regardless  of  where 
located,  could  enjoy  the  same  rate  for  like  service  and  distance, 
appealed  to  the  Commission  after  carefully  considering  several 
schelnes  and  plans  proposed,  as  it  did  to  the  carriers  in  the  forma- 
tion of  the  mileage  scale  in  1895;  therefore,  the  carriers  were 
ordered  to  file  tariffs  as  herein  recited.  Under  the  application 
of  this  principle,  a  shipper  25,  50,  or  100  miles  from  a  given 
market  could  reach  the  same  on  the  same  rate  as  any  other  ship- 
per located  an  equal  distance  from  the  same  market,  regardless  of 
the  railroad  used  or  the  direction  shipped  from,  and  any  industry 
or  commercial  enterprise  could  receive  its  shipments  from  a 
given  manufacturing  or  jobbing  center  on  the  same  rate  as  any 
other  like  industry  or  enterprise  located  an  equal  distance  from 
such  market  or  an  equal  distance  from  any  other  market.  In 
other  words,  it  eliminated  the  transportation  charge  from  com- 
petitive business,  and  a  manufacturer  located  200  miles  from  a 
given  consuming  market  could  not  exact  of  the  carrier  serving 
him  a  like  rate  given  his  competitor,  by  another  carrier,  located 
100  miles  nearer  the  same  market.  In  fact,  it  relieved  the  car- 
rier from  having  to  make  up  to  a  shipper  his  disability  or  han- 
dicap of  location. 

The  carriers  in  constructing  their  tariffs  recovered  the  added 
expense  of  handling  shipments  over  two  or  more  lines  by  creat- 
ing numerous  basing  points  and  computing  mileage  from  these 
points,  which  entitled  them  to  a  greater  rate;  and  while  this 
method  was  not  entirely  free  from  objection  and  criticism,  it  was 

on  the  whole,  by  carriers,  claimed  to  be  the  most  equitable  sys- 
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tern  yet  devised,  and  yielded  added  revenue.  As  stated,  these 
tariffs  became  effective  October  26,  1914,  since  which  time. there 
has  been  no  general  advance  in  class  rates. 

During  September  and  October,  1917,  carriers  operating  in 
the  lower  peninsula  filed  intrastate  tariffs,  advancing  class  rates 
very  materially.  In  the  construction  of  these  tariffs  the  mileage 
basis  now  in  effect  was,  in  a  measure,  abandoned  and  a  zone  sys- 
tem herein  referred  to  substituted.  It  appears  that  when  the  in- 
terstate rates  were  finally  published,  the  carriers  obtained  per- 
mission from  the  Interstate  Commerce  Commission  to  divide 
zone  C  in  Michigan,  mentioned  in  the  original  division,  into  two 
zones,  namely,  C  and  D,  the  dividing  line  between  the  two  ex- 
tending from  Frankfort,  on  the  east  shore  of  Lake  Michigan,  east 
along  the  line  of  the  Ann  Arbor  railroad  to  Mesick  thence  to  the 
jimction  of  the  Ann  Arbor  and  Grand  Rapids  &  Indiana, 
thence  to  west  branch,  thence  to  south  branch,  ending  at  East 
Tawas,  on  the  shore  of  Lake  Huron.  The  irregularity  of  the 
zone  lines,  in  general,  suggests  strongly  the  desire  of  carriers  to 
protect  their  own  interests  rather  than  those  of  shippers,  other- 
wise, the  north  line  of  zone  A  would  have  followed  the  South 
Haven  branch  of  the  Michigan  Central  from  Kalamazoo  to  South 
Haven,  and  not  have  thrown  the  cities  of  Benton  Harbor  and  St. 
Joe  and  that  territory  between  the  main  line  and  South  Haven 
branch  of  the  Michigan  Central  Railroad  into  zone  B. 

It  was  contended  by  shippers'  representatives  at  the  hearing 
before  this  Commission  that  the  question  of  zones  and  their  lim- 
its, especially  as  they  affected  Michigan  rates,  was  not  so  pre- 
sented to  the  Interstate  Commerce  Commission  as  to  cause  the 
Commission  to  give  this  particular  phase  of  the  question  sub- 
mitted that  consideration  which  shippers  believed  it  merited. 
Carriers,  however,  disputed  this,  and  this  Commission  must 
therefore  assimie  that  the  matter  received  as  much  consideration 
by  the  Interstate  Commerce  Commission  as  it  deemed  necessary. 

By  reason  of  the  great  increase  in  rates  as  shown  in  the  new 

tariffs  and  the  novel  manner  of  applying  the  same  to  ^Michigan 

traffic,  the  effective  date  of  such  tariffs  was  by  the  Commission 

suspended  forty-five  days  and  later  by  the  carriers  to  January  6,. 

1918. 
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The  questions  of  importance  which  challenge  the  attention  of 
the  Commission  and  vitally  interest  the  public  are : 

1st  Do  the  carriers  need  additional  revenue,  and  if  so  how 
much? 

2d,  Is  the  amount  represented  by  the  proposed  advance  in 
class  rates  proper  and  reasonable  for  that  traffic  i 

Sd.  Is  the  zone  system  the  most  equitable  manner  of  produc- 
ing the  desired  result  with  the  least  discrimination? 

It  was  noticeable  that,  with  very  few  exceptions,  "big  busi- 
ness," meaning  large  shippers,  were  not  present  at  the  hearing. 
Traffic  men  and  chamber  of  commerce  and  board  of  trade  secre- 
taries, representing  such  shippers  and  receivers  of  freight,  were 
present  and  protected  the  interests  of  their  respective  organiza- 
tion members  in  an  intelligent  and  conscientious  manner,  ;:Mr. 
Hal  H.  Smith,  of  Detroit,  appearing  for  the  Michigan  Manufac- 
turers' Association,  an  organization  whose  membership  repre- 
sents nearly  every  business  section  of  the  state. 

The  Commission  made  use  of  every  reasonable  means  to  notify 
all  shippers  and  shippers'  representatives,  both  by  mail  and  by 
publication  in  state  papers  of  wide  circulation,  as  to  the  date  on 
which  hearing  in  such  case  would  be  held. 

Each  protestant  at  the  hearing  stated  frankly  that  he  had  not 
been  instructed  to  oppose  a  reasonable  advance  in  rates;  and  in 
view  of  present  conditions  the  absence,  with  few  exceptions,  of 
protesting  shippers  in  person,  and  the  statements  of  their  repre- 
sentatives as  to  the  proposed  advance,  may  be  taken  as  a  compli- 
ment to  their  good  judgment  and  spirit  of  fairness. 

[1]  Considering  these  questions  in  their  order: 

1st.  Do  the  carriers  need  additional  revenue,  and,  if  so,  how 
much? 

As  stated,  the  present  class  rates  were  made  effective  in  1914, 
and  since  such  date  no  advance  in  such  rates  has  been  made, 
and,  therefore,  regardless  of  the  continuing  increase  in  cost  of 
fuel,  supplies,  rails,  ties,  new  equipment,  material  for  repairs, 
taxes,  wages,  etc.,  the  class-rate  revenue  has  not  been  increased 
except  by  way  of  increased  tonnage. 

During  the  time  carriers  were  seeking  an  increase  in  passenger 

rates,  it  was  stated  that  an  increase  in  rates,  both  passenger  and 
P.U.R.1918E.  24 
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freight,  or  an  increase  in  tonnage  handled,  must  be  enjoyed,  or 
carriers'  revenues  would  decrease  to  a  dangerous  point. 

The  increased  tonnage  came  very  rapidly,  and,  we  assume,  had 
the  expense  of  operation  remained  stationary,  the  earnings  would 
have  been  very  satisfactory ;  however,  the  increase  in  expense  of 
opration  has  been  so  great  and  so  rapid  as  to  greatly  exceed  the 
revenue  from  increased  earnings,  and  carriers  find  themselves  in 
a  more  serious  condition  than  before.  The  following  table  will 
give  some  idea  of  the  increase  in  cost  since  1914,  of  a  few  of  the 
principal  requirements  of  railroads,  as  copied  from  the  several 
exhibits  filed: 


Material. 


(  oal     

Kail  

>'i*<)^'s     

Switches   

Switch   Stands    

Spikes 

Bolts    

Axles    

Steer,  wheels 

(^ar  springs 

Car  couplers 

Locomotive  tires 

Underframes    

Boiler  and  fire  box  steel 

Stoel  castings   

Malleable  castings 

Oak  ties 

Treated  ties 


Railroad. 


Michigan  Central 
Michigan  Central 
Michigan  Central 
Michigan  Central 
Ann  Arbor 
Michigan  Central 
Michigan  Centra! 
Michigan  Central 
Michigan  Central 
Michigan  Central 
Michigan  Central 
Michigan  Central 
Michigan  Central 
Michigan  Central 
Michigan  Central 
Michigan  Central 
Michigan  Central 
Michigan  Central 


Cost  1914. 


$1.97  per  ton 

28.56  per  ton 

36.70  each 

46.27  each 

10.75  each 
1.45  per  cwt. 
1.80  per  100 
1.36  per  cwt. 

19.50  each 
1.60  per  cwt. 

16.75  pair 
3.12  per  cwt. 
129.00  each 
.018    pound 
.0047  pound 
.048     pound 
.72^^  each 
.52f     each 


Cost  1917. 


$2.63 
40.00 
86.23 
93.62 
23.00 
2.90 
3.40 
5.10 
36.00 
3.00 
47.10 
8.00 
207.32 
.09 
.1431 
.30 
.90 
.68 


The  total  increase  over  1914  prices  for  all  the  requirements 
of  this  character  for  the  Michigan  Central  being  $2,521,994.87, 
and  the  total  requirements  for  the  Pere  Marquette  over  $3,000,- 
000,  and  other  roads  in  proportion.  To  these  amounts  for  ma- 
terial must  be  added  salaries,  wages,  taxes,  etc.,  of  which  the  pub- 
lic have  general  information,  also  the  additional  burden  im|K)se<l 
by  the  Adamson  Law,  all  of  which  appears  to  constitute  a  rea- 
sonable showing  as  to  the  need  for  increased  revenue. 

If,  therefore,  it  be  admitted  that  the  carriers  do  need  addition- 
al revenue,  the  very  important  question  is,  How  mudi  i  Mr.  C. 
S.  Sikes  for  the  carriers,  by  exhibit  4,  submits  figures  showing 
for  two  representative  months  (May  and  October,)  and  on  this 

basis  for  the  year,  that  the  increase  resulting  from  the  applica- 
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^ion  of  the  proposed  rates  to  Michigan  intrastate  business  would 
be  $1,664,200. 

It  is  asserted  by  the  carriers  that  this  amount  will  not  equal 
the  demand  resulting  from  the  continued  increase  in  expense  of 
9peration,  nor  the  class  rate  proportion  of  it,  as  expenses  for 
^anjr  of  the  items  mentioned  have  further  advanced  since  these 
^giirGs  were  compiled,  and  they  state  it  will  only  be  a  short  time 
^'«  tlx&jr  will  again  be  before  the  Commission  seeking  further  re- 
•'^^/ixi.   tile  form  of  another  increase  in  rates. 
I^  f^i^ia  be  true,  and  their  showing  of  expense  not  having  been 
^^esfcioxied,  it  would  appear  safe,  without  here  multiplying  fig- 
ures ^jcx<i  quoting  from  exhibits  in  great  detail,  to  assume  that  at 
^^st  t:l:x^  amount  stated  as  produced  by  the  application  of  the  new 
fates      is     needed;  however,  little  definite  information  was  fur- 
msh^d      3^  to  the  amount  of  relief  to  be  received  from  other 
sourcsi^^s^.    xiamely,  from  the  recently  increased  interstate  class  rates 
and  "tlx^ti   hoped  to  be  received  on  conunodity  rates,  so  that  the 
amoix:tfc.t;      ^which  Michigan  class  rates  should  bear  is  an  approx- 
iraatxoxx     only  by  carriers.     It  would  therefore  remain  to  be  de- 
teTmaii.^t<5|^  h^^  this  increased  revenue  should  be  obtained  from 
the  sliij>^gyg  and  receivers  of  freight  as  a  whole,  with  as  much 
justico     ^uid  equity  as  possible,  not  only  with  respect  to  individ- 
uals, SxTioas  and  corporations,  but  commodities  and  localities  as 
well. 

"'^     31^  the  amount  represented  by  the  proposed  advance  prop- 
er an*    :»-^sonable? 

^'^^^^xzild  appear  unnecessary  to  indulge  in  a  lengthy  argument 
as  to  -tl:^^  increase  being  proper,  if  we  accept  the  evidence  sub- 
mitted ^^  ^^  j^g  necessity,  and  it  is  reasonable  if  we  are  not  con- 
vince<i    X:\xat  it  is  excessive. 

^    ^srreat  increase  in  business  since  the  banning  of  the  war, 
-fc^^g  ijeen  considerably  augmented  by  the  government's  de- 
ma  o^   ^r  Jnce  it  became  engaged  therein,  has  emphasized  the  neces- 
sity io:x*   large  additional  expenditures,  by  carriers,  for  new  equip- 
^^  ^^^d  enlarged  terminals;  therefore,  if  the  present  rates  in 

^    ^  ^^iv-^re  deemed  reasonable  by  the  Commission  in  1914,  based 
"^P^^    tVxe  expense  of  railroad  operation  at  that  time,  certainly 
CO    irioxx  knowledge  of  the  changed  conditions  since  would  justify 
,T^^^^lusion  that  thev  would  not  meet  the  carriers'  demands 
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now.  The  government,  since  assuming  control  of  the  railroads, 
appears  to  recognize  this  need,  and  asks  Congress  to  appropriate 
$500,000,000  for  necessary  improvements. 

Sd.  Is  the  zone  system  the  most  equitable  manner  of  producing 
the  desired  result  with  the  least  discrimination  ? 

The  rates  recently  made  effective  by  the  Interstate  Commerce 
Commission,  as  to  interstate  shipments^  are  upon  a  zone  basis, 
and  the  scale  of  rates  applicable  to  each  zone,  it  is  claimed,  are 
based  upon  the  density  of  traffic  or  tonnage  moved  in  said  zone. 
The  rates  in  each  zone  are  upon  what  might  well  be  termed  a 
mileage  basis,  the  blocks  varying  from  5  to  20  miles,  according  to 
the  zone.  The  present  mileage  basis,  adopted  by  carriers  in  1914, 
at  the  suggestion  of  the  Commission,  was  pronounced  at  the  time 
the  most  equitable  yet  devised.  It  is  therefore  evident  that  some 
very  good  reason  should  be  given  for  discarding  it  at  this  time. 
The  additional  mileage  allowed  and,  therefore,  the  increased 
charge  resulting  from  the  use  of  two  or  more  lines  and  the  pro- 
tection granted  the  roads  having  the  longer  route,  also  their  per- 
mission to  meet,  where  they  so  desired,  the  short-line  rate  of  a 
competing  carrier  to  common  points,  we  assume,  were  sufficient 
groimds  for  the  expressed  satisfaction  of  the  carriers,  with  the 
present  basis  of  rates  when  adopted,  and  called  forth  a  statement 
by  counsel,  at  the  recent  hearing,  that  these  rates  when  made 
were  just  and  satisfactory. 

At  the  present  time,  a  manufacturer  or  jobber  can  reach  his 
customers  on  the  same  rate  for  the  same  mileage  any  direction 
and  over  any  road  serving  the  two  points  that  his  competitor  can 
for  a  like  distance,  and  the  producer  can  reach  a  given  market 
with  his  commodities  on  the  same  rate  any  other  producer  can, 
located  a  like  distance  from  said  market,  regardless  of  direction 
or  railroad  used.  A  manufacturer  in  Lansing  on  the  main  line 
of  the  Pere  Marquette  Railroad,  or  in  Flint  on  the  Grand  Trunk, 
or  in  Jackson  on  the  Michigan  Central,  can  transport  his  prod- 
uct to  Detroit  or  other  markets  from  which  all  are  equally  dis- 
tant on  the  same  rate  basis,  or  the  Detroit  jobber  can  reach  the 
same  customer  100  miles  distant  on  the  same  rate  as  is  reached 
by  a  jobber  in  Grand  Rapids,  an  equal  distance  away.  Also,  the 
industrial  plant  located  equally  distant  from  Detroit,   Grand 

Rapids,  or  Saginaw  may  purchase  in  whichever  market  suits  its 
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convenience,  with  the  assurance  that  as  the  mileage  is  the  same 
from  all  these  points,  his  freight  charges  would  be  the  same,  as 
each  road  would  make  the  same  charge  for  performing  a  like 
service. 

[2]  There  is  much  force,  however,  in  the  contention  of  the 
carriers  that  serve  the  northern  part  of  the  lower  peninsula  that, 
due  to  the  additional  expense  of  hauling  fuel,  less  tonnage, 
smaller  shipments,  a  less  density  of  traffic  and  population,  and 
severe  weather  conditions,  they  cannot  handle  their  traffic  as 
cheaply  per  cwt.  as  carriers  in  the  southern  part  of  the  state, 
where  the  hauling  expense  of  fuel  is  much  less,  and  the  crew  and 
engine  could  handle  full  train  tonnage  the  year  through.  For 
these  reasons,  it  would  appear  reasonable  that  the  rates  in  such 
northern  portion  of  the  state  might,  in  all  justice,  be  on  a  some- 
what higher  level;  however,  the  investment  of  the  carrier  in 
track,  roadbed,  stations,  equipment,  etc.,  is  not  as  great  nor  the 
train  service  as  frequent,  so  that  the  business  interests  in  such  ter- 
ritory should  not  be  too  severely  penalized,  for  they  are,  under 
the  conditions  mentioned  at  the  late  hearing,  bearing  somewhat  of 
a  burden  now  and  that  not  altogether  self-imposed. 

It  is  difficult  to  find  a  business  where  an  arbitrary  per  cent 
of  profit  is  required  or  received  for  all  classes  of  commodities 
or  kinds  of  service. 

We  are  not  here  claiming  that  the  mileage  system,  as  now  in 
effect,  is  entirely  free  from  criticism,  or  that  where  less  tonnage 
is  handled  or  diffei'ent  and  more  expensive  operating  conditions 
exist,  they  should  not  be  reflected  to  some  extent  in  the  rate; 
however,  if  equity  for  shippers  and  localities  be  observed,  the  dif- 
ference which  may  be  applied  without  discrimination  must  be  de- 
termined by  the  application  of  all  the  principles  of  rate  making 
usually  considered,  including  what  the  traffic  will  bear,  and  what 
those  served  can  afford  to  pay. 

The  principal  cities  in  the  territory  referred  to  as  zone  A,  are : 

Detroit,  Tpsilanti,  Ann  Arbor,  Jackson,  Albion,  Marshall,  Battle 

Creek,  Kalamazoo,  Adrian,  Monroe,  Hillsdale,  Coldwater,  Three 

Rivers,  Dowagiac,  Xiles  and  Sturgis,  nearly  if  not  all  of  which 

contain  manufacturing  plants  that  do  an  L.  C.  L.  business  of 

importance  in  compe.tition  with  like  plants  in  cities  in  zone  B, 

where  the  same  class  of  goods  are  manufactured  and  which  find 
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sale  in  the  same  market.  All  of  the  shippers  in  these  sixteen 
cities  would  enjoy  the  zone  A  rate  either  within  said  zone  or 
from  or  to  points  in  Central  Freight  Association  territory,  but 
no  shipper  in  zone  B  could  enjoy  less  than  the  zone  B  rate  to  the 
same  territory. 

The  principal  cities  in  what  carriers  refer  to  as  zone  B  are: 
Bay  City,  Saginaw,  Flint,  Owosso,  Port  Huron,  Pontiac,  Alma, 
Lansing,  (Jreenville,  Charlotte,  Grand  Rapids,  Hastings,  Muske- 
gon, Grand  Haven,  Allegan,  Plainwell,  Otsego,  Benton  Harbor, 
St.  Joseph,  Holland,  Ionia,  and  St  Johns, — all  manufacturing 
towns. 

Mr.  H.  E.  Griswold's  eijhibit  8  gives  a  list  of  the  cities  of  10,- 
000  and  over  in  zones  A  and  B,  showing  the  number  of  establish- 
ments, number  of  persons  employed,  and  value  of  the  product.  It 
will  be  noticed  that  in  all  compilations  offered,  the  whole  of  the 
city  of  Detroit  is  included  in  zone  A,  although  a  very  large  num- 
ber of  the  most  important  manufacturing  plants,  employing  the 
largest  number  of  employees,  are  miles  north  on  Woodward  ave- 
nue,  and  in  Highland  park ;  in  fact,  a  greater  distance  north  of 
the  center  of  the  city  than  across  the  entire  corporate  limits  of  any 
other  city  in  zone  A.  We  feel  that,  in  so  far  as  this  particular  ex- 
hibit applies,  the  Detroit  figures  should  be  divided  between  A  and 
B  i3qually;  and  if  so,  the  exhibit  which  shows  2,675  establish- 
ments, 141,363  employees,  and  $468,655,000  as  the  value  of 
product  in  zone  A,  would  be  reduced  to  the  following:  1,658  es- 
tablishments, 81,325  employees,  and  $268,491,000  value  of  prod- 
uct. If  this  one  half  of  the  Detroit  figures  were  added  to  zone  B, 
the  result  would  be  as  follows : 


No.  Establishments. 

No.  Employees. 

Value  of  Product. 

(A)    1,657     

81,325 
126,672 

$268,491,000 
411,719.000 

(B)   2,675     

The  above  result  shows  how  unfair  it  is  to  credit  zone  A  with 
ail  of  Detroit. 

Attention  is  directed  to  the  fact  that  all  of  Ypsilanti,  Ann 
Arbor,  Jackson,  Albion,  Marshall,  Battle  Creek,  Kalamazoo,  and 
Niles  are  credited  to  zone  A,  although  on  the  zone  line  and  doing 
as  great  an  L.  C.  L.  business  in  zone  B  as  in  zone  A  (except  to 
Detroit).    With  a  fair  division  of  Detroit  only,  zone  1],  in  pop- 
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ulation,  industrial  plants,  employees,  value  of  product,  and  ton- 
nage offered,  greatly  exceeds  zone  A. 

It  will  be  noticed  that  the  northern  boundary  line  of  zone  B 
does  not  pass  through  any  large  cities  between  Lake  Michigan 
and  Lake  Huron,  except  Bay  City  and  Muskegon,  and  in  all  fair- 
ness, one  half  of  these  should  be  credited  to  zone  C,  as  to  the  par- 
ticular things  thus  far  referred  to ;  however,  the  same  conditions 
do  not  exist  between  zones  B  and  C  or  D,  as  between  zones  A  and 
B. 

Mr.  C.  S.  Sikes,  exhibit  2,  sheet  2,  for  petitioners,  shows  sum- 
mary as  between  zones  A  and  B,  showing  revenue  freight  traffic, 
for  month  of  May,  1917,  by  zones : 

Xo.  miles  road  operated   zone  A  1 ,431 

B  2,566 

No.  tons  handled  1  mile  terminating  on  zone A  2,260,979 

B  12,016,585 

No.  tons  originating  on  zone   A  1,363,372 

B  5,826,641 

Both  originating  and  terminating  on  zones A  6,636,298 

B  23,264,462 

Passing  over  zone    A  204,529 

B  2,182,641 

Total  tons,  1  mile  all  traffic A  10,470,178 

B  41,280,329 
Density  of  traffic,  tons  1  mile  per  mile  of  road  terminat- 
ing on  zone   A  1,580 

B  4,682 

Originating  on  zone    A  956 

B  1,491 

Both  originating  and  terminating  on  zone • «             A  4,637 

B  9,060 

Total  tons  aU  traffic   A  7,31  > 

B  16,083 

No.  tons  handled   A  210,077 

B  631,664 

From  'Mt.  C.  S.  Sikes's  exhibits  1  and  2,  we  get  the  following^ 
figures: 

Total  intrastate  tonnage  for  zone  A — ^May,  1917     141,652  tons 

Total  intrastate  tonnage  for  zone  B — May,  1917   700,088  tons 

Total  intrastate  tonnage  for  zone  A— Oct.     1917    174.308  tons 

Total  intrastate  tonnage  for  zone  B — Oct.     1917     893,928  tonn 

Total  mileage  in  zone  A  1,431 

Total  mileage  in  zone  B  2,5GG 

The  above  results  are  secured  by  dividing  the  tonnage  of  the 

Michigan  Central  main  line  between  zones  A  and  B,  as  it,  beinir 

the  dividing  line  between  the  zones,  receives  and  delivers  as  grout 

a  tonnage  from  one  zone  as  the  other,  and  therefore  it  would  bo 

eminently  unfair  to  credit  the  entire  amount  to  zone  A.  A  care- 
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ful  Study  of  the  foregoing  would  indicate  that,  for  tonnage  of- 
fered and  business  done,  zone  B  was  entitled  to  the  lower  rate. 

From  petitioner's  exhibit  No.  5,  by  Mr.  H.  R.  Griswold,  we  get 
a  summary  of  conditions  in  the  two  zones  as  follows : 


1    1. 

i  Acres. 

2. 
Parma. 

8. 
Impro. 

Farms. 

4. 
Dom.   Animals. 

6. 
All  Crops. 

Acres. 

ToSil. 

Acres. 

^0^1 

Value. 
Dollars. 

Av.  Val. 

per 

Acre. 

Value 
DoUars. 

Value 
per  Acre 
Average 

A    ....14,282.880 
B    ....  9,764,640 
C    ....  7,175,040 
D    ....  4,902,400 

3,978,020 
8.747.889 
S.700.086 
1.640.935 

92.9 
89.6 
62.4 
31.4 

3,123.373 

6.623.792 

2.061.564 

682.767 

72.9 
67.9 
28.7 
13.9 

132.669.226 

68,329,700 

19,976,806 

6,160,869 

$7.68 
7.00 
2.78 
1.26 

$41,099,964 
84,268.084 
23,483.786 
7.982,627 

$9.60 

1.63 

8.27 

1.63 

These  figures  would  appear  to  sustain  the  contention  that  (as 
counsel  for  the  railroads  states  in  his  argument,  after  referring  to 
boundary  lines  between  B  and  C  and  C  and  D),  "the  north 
boundary  of  zone  A  was  a  more  difficult  problem/*  "It  was  the 
position  of  the  north  and  south  lines  that  zone  B  ought  to  extend 
to  the  south  boundary  of  Michigan."  In  other. words,  the  north 
and  south  lines  believed  that  the  zone  B  conditions  should  obtain 
the  entire  distance  to  the  south  line  of  the  state,  apparently  be- 
lieving there  were  no  conditions  Justifying  different  rates  in  that 
territory,  and  in  which  case,  in  their  judgment,  there  was  neces- 
sity for  but  three  zones. 

Counsel  for  petitioners  explains  that  zone  A  and  its  boundaries 
were  controlled  largely  by  competition  of  the  New  York  Central 
and  Wabash  Kailroads,  which  came  into  Michigan  from  and  re- 
turned to  territory  in  which  zone  A  rates  were  effective.  We 
assume,  therefore,  that  the  Michigan  Central,  operating  as  a 
distributer  of  goods  from  Detroit  and  the  other  important  cities 
on  its  main  line,  into  this  same  territory,  could  not  willingly  con- 
sent to  a  higher  rate  being  effective  in  such  territory.  The  Mich- 
igan Central  Eailroad,  the  north  line  of  zone  A,  is  Michigan's 
largest  railroad  from  Detroit  west  across  the  state,  and,  lying  di- 
rectly between  zones  A  and  B,  produces  some  very  peculiar  con- 
ditions. For  instance,  two  shipments  originate  at  Detroit  on  the 
jMiehigan  Central  Eailroad,  one  destined  Kalamazoo  and 
one  Brownell,  a  station  on  the  South  Haven  division  of  the  Mich- 
igan Central,  4  miles  distant  from  Kalamazoo.  Both  shipments 
originate  in  zone  A,  travel  149  miles  through  zone  A, — one  is  de- 
li vcrod  upon  a  rate  based  upon  a  scale  in  effect  in  zone  A^  the 
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Other  upon  a  rate  based  upon  a  diflFerent  scale  effective  in  zQne  B. 
The  same  expensive  terminals  at  Detroit  are  involved — both  ship- 
ments are  handled  on  the  same  train  and  subject  to  the  same  con- 
ditions— travel  under  the  same  classification ;  but  the  moment  one 
shipment  crosses  the  "dead  line"  it  is  subject  to  a  different 
charge,  not  necessarily  because  it  traveled  further  or  demanded 
different  treatment,  but  simply  because  it  crossed  an  imaginary 
line  and  entered  a  different  zone. 

Two  shipments  originate  at  Kalamazoo,  identical  in  charac- 
ter and  weight;  one  is  destined  to  Vicksburg,  a  station  15  miles 
south  on  the  Grand  Rapids  &  Indiana,  in  zone  A,  and  the  other 
to  Plainwell,  a  sjtation  12  miles  north  on  the  same  line  in  zone  B, 
the  one  moving  under  a  rate  of  29^  cents  first  class  and  the 
other  imder  a  rate  of  23  cents. 

A  shipment  from  Jackson  to  Kalamazoo — 68  miles,  zone  A — 

and  one  from  Grand  Bapids  to  Kalamazoo — 50  miles,  zone  B — 

enjoy  the  same  rate,  although  this  difference  in  mileage  within 

either  zone  would  result  in  the  application  of  a  different  rate. 

Jackson  to  Dowagiac  110  mUes  zone  A  .35  Ist  class 

Grand  Bapids  to  Niles 100  miles  zone  B  .37  1st  clans 

Detroit — ^Albion   ' 96  miles  zone  A  .34^  Ist  class 

Detroit — Mason    100  miles  zone  B  .37  Ist  class 

Detroit — ^Tbree  Bivers  150  miles  zone  A  .40^  1st  class 

Detroit — Brownell    150  miles  zone  B  .42^  1st  class 

Kalamazoo — Vicksburg    15  miles  zone  A  .20^  Ist  class 

Xalamazoo^Plainweil    12  miles  zone  B  .25  Ist  class 

These  conditions  are  multiplied  almost  indefinitely.  Also, 
Grand  Kapids,  the  second  city  of  the  state  on  all  carload  ship- 
ments from  the  east  or  south,  received  for  distribution  in  L.  C.  L. 
quantities  anywhere  in  zone  A,  must  pay  a  greater  rate  to  Grand 
Kapids,  not  only  because  a  greater  mileage,  but  because  in  zone 
B,  and  then  on  all  shipments  back  into  zone  A  must  again  pay 
zone  B  rates,  while  Detroit  and  Kalamazoo,  on  the  edge  of  zone 
A,  are  able  to  ship  in  and  out  on  the  lower  rate.  Shipments  from 
Detroit  to  Battle  Creek,  via  the  Grand  Trunk,  travel  all  the  dis- 
tance in  zone  B,  but  enjoy  a  zone  A  rate.  If  the  shipment 
stopped  at  Penfield,  7  miles  east  of  Battle  Creek,  the  higher  or 
zone  B  rate  would  apply.  A  shipment  out  of  Detroit,  50  miles 
via  the  Michigan  Central  to  a  point  in  zone  A,  though  delivered 
by  another  carrier,  would  travel  under  a  lower  scale  and  rate  than 
a  similar  shipment  out  of  Detroit  50  miles  on  the  main  line  of 
P.U.B.1918E. 
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the  Pere  Marquette,  one  line  haul.  It  would  appear  difficult  to 
conceive  of  any  rate  scheme  for  intrastate  use  that  produces  as 
numerous  cases  of  discrimination  as  the  one  under  consideration. 
The  Michigan  Central  and  New  York  Central  are  the  principal 
trunk  lines  crossing  zone  A  east  and  west,  and  the  Grand  Trunk 
and  Pere  Marquette  those  crossing  zone  B  east  and  west.  In  each 
case  they  are  the  main  lines  connecting  Detroit,  Toledo,  and  Port 
Huron  and  the  east  with  Chicago,  Milwaukee,  and  the  West; 
travel  equally  productive  sections  of  the  state;  and  should  be  per- 
mitted to  serve  their  respective  cities  on  the  same  basis. 

The  competition  among  the  manufacturers  of  the  same  lines  of 
goods,  whose  plants  are  in  different  zones,  though  they  dispose  of 
their  product  in  the  same  market,  is  illustrated  by  the  following: 

Flint,  Pontiac,  Alma,  and  Lansing,  in  zone  B,  manufacture 
and  sell  gasolene  propelled  vehicles,  in  competition  with  Detroit 
and  Jackson  in  zone  A. 

Otsego  and  Plainwell,  in  zone  B,  manufacture  and  sell  paper 
in  competition  with  Kalamazoo,  Battle  Creek,  and  Vicksburg,  in 
zone  A. 

Grand  Kapids,  Allegan,  Holland,  Owossp,  and  Ionia,  in  zone 
B,  manufacture  and  sell  furniture  in  competition  with  Detroit, 
Ypsilanti,  Sturgis,  and  Adrian,  in  zone  A. 

Muskegon  and  Greenville,  in  zone  B,  manufacture  and  sell 
refrigerators  in  competition  with  Detroit,  in  zone  A. 

Grand  Kapids,  Middleville,  and  Lansing,  in  zone  B,  manufac- 
ture and  sell  flour  and  grain  products  in  competition  with  Jack- 
son, Hillsdale,  and  Detroit,  in  zone  A. 

And  these  shipments  should  move  to  both  zone  A  and  zone  B 
with  equal  freedom.  All  manufacturers  of  these  articles  in  zone 
A  enjoy  the  zone  A  rate  to  zone  A  points,  but  all  manufacturers 
of  the  same  class  of  goods  in  zone  B,  shipping  to  zone  A  points, 
liave  to  pay  a  higher  rate ;  also,  manufacturers  in  zone  B  shipping 
to  points  in  zone  B  have  no  advantage  over  manufacturers  of  the 
same  goods  in  zone  A,  who  ship  to  points  in  zone  B  on  the  zone 
B  rate. 

It  is  a  matter  of  record  and  testified  to  by  witness  for  carriers, 
ifr.  James  Webster,  E-28-30,  that  Michigan  class  rates  are  now, 
luul  have  been  since  1887,  on  a  higher  basis  than  in  the  balance  of 
Central  Freight  Association  territory;  and  it  may  be  urged. that 
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transportation  conditions,  in  view  of  the  fact  that  Michigan  is  a 
producer  rather  than  a  consumer,  and,  therefore,  much  of  the 
equipment  demanded  for  out-bound  shipments  must  come  in 
empty,  would  justify  a  higher  rate;  and  especially  is  this  true 
as  to  the  upper  portion  of  the  state. 

The  Commission,  however,  are  not  at  this  time  urging  these 
conditions  as  a  reason  why  present  rates  should  not  be  advanced. 
We  believe  they  should,  in  view  of  the  recent,  past  and  present 
increased  and  increasing  expense  of  operation;  and  if  such  ex- 
penses continue  to  increase,  a  further  advance  may  be  necessary. 
However,  we  do  not  believe  Michigan  should  have  imposed  upon 
it  different  or  more  burdensome  conditions  than  other  states  sim- 
ilarly located. 

Indiana  and  Wisconsin  are  states  with  which  Michigan  com- 
pares favorably  in  many  respects ;  Indiana,  however,  enjoying  a 
larger  amount  of  "across  the  state"  traffic,  as  being  more  directly 
in  the  line  of  the  New  York-Chicago,  or  the  heavy  through 
traffic  between  the  East  and  West ;  Wisconsin,  like  Michigan,  be- 
ing largely  above  that  line;  however,  notwithstanding  that  dif- 
ference between  Indiana  and  Michigan,  and,  on  the  other  hand, 
the  great  similarity  between  Michigan  and  Wisconsin,  Michigan 
is  the  only  state  upon  which  it  was  proposed  to  inflict  the  zone  sys- 
tem. From  protestant  Kleinfeldt's  exhibit  1,  we  quote  the  fol- 
lowing figures,  showing  a  comparison,  in  many  respects,  between 
the  three  states  named,  of  a  few  products  common  to  all : 

Population : 

Wisconsin    2,333.860 

Indiana    2,700,876 

Michigan    2,810,173 

Bushels  Com : 

Wisconsin    49,163,054 

Indiana    195,496.433 

Michigan 32,906,842 

Wheat: 

Wisconsin 2,649,476 

Indiana    33,935,972 

Michigan    16,025,781 


Oat«   ... 
Beans 

Peas 

Potatoes 
Cattle    .. 
Sheep  .. 


Indiana. 

Wisconsin. 

Michigan. 

50,607,913 

15,238 

88,254 

8.905,679 

1.417,173 

1,748,311 

204,915,849 

71,349,038 

154,570 

1,162,403 

31,968,195 
2,722,089 
1,679,248 

163,181,013 

43,869,502 
5,282.511 
1.165,055 

38,243.328 
1,545,208 
2.753,083 

'  164,601,493 
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A  careful  study  of  the  above  would  sustain  the  conclusion  that 
the  transportation  companies  received  as  liberal  patronage  from 
Michigan  as  from  other  states  of  like  size  and  similarly  situated. 
The  above  table  and  results  could  be  shifted  by  including 
products  peculiar  to  either  state.  It  will  be  noticed  that  on  the 
date  of  the  census,  Michigan  had  the  greatest  population,  which 
we  believe  is  still  true. 

From  protestant  Kleinfeldt's  exhibit  8,  unchallenged,  we 
quote:  Taxes,  per  mile  of  road  in  1915, — Indiana,  $717 ;  Wiscon- 
sin, $671;  Michigan,  $447, — showing  that  Michigan  does  not 
impose  a  greater  burden  of  taxes  upen  the  railroads  than  its 
sister  states. 

When  the  Central  Freight  Association  scale  was  prepared  by 
the  Interstate  Commerce  Commission,  it  was  intended  that  it 
would  apply  to  Michigan  as  a  part  of  such  territory ;  but  Michi- 
gan carriers  protested,  contending  that,  in  view  of  the  present 
Michigan  scale  being  higher,  it  would  result  in  a,  reduction  in- 
stead of  an  advance;  and  therefore  the  zone  system,  with  its 
varying  scales,  was  conceived  by  Michigan  carriers  and  urged  be- 
fore and  obtained  the  approval  of  the  Interstate  Commerce  Com- 
mission. 

Carriers  contended  before  this  Commission  that  to  have  in 
effect  a  different  basis  of  rates  as  between  state  and  interstate 
would  be  confusing  and  unreasonable.  The  facts  are,  however, 
that  where  they  are  the  same  in  other  states  is  the  exception 
rather  than  the  rule,  and  in  very  few  states  will  the  relation  be 
as  close  as  it  will  be  in  Michigan  under  the  order  entered  in  this 
ease. 

It  was  intimated  that,  in  view  of  the  Shreveport  decision,  if 
carriers'   presently  published   and   suspended  tariffs  were  not 
permitted  to  become  effective  and  an  order  was  issued  requiring 
any  departure  therefrom,  that  the  Interstate  Commerce  Commis- » 
sion  upon  an  appeal  would  assume  jurisdiction. 

As  to  this,  we  are  of  the  opinion  that,  while  we  entertain  the 
highest  regard  for,  and  have  every  conftdence  in,  the  ability  and 
integrity  of  that  body,  with  which  we  hope  always  to  co-operate, 
yet  it  is  our  opinion  that  the  same  good  judgment  that  has  so 
wisely  guided  it  in  the  past  will  in  the  future,  and  that  unless 
a  difference  exists  between  the  state  scale  of  rates  and  their  ap- 

P.U.R.1018E. 


Digitized  by  LjOOQIC 


RE  GENERAL  ADVANXE  IX  CLASS  RATES.        3S1 

plication  and  the  interstate,  whicii  shows  the  state  rates  to  be 
unjustlv  discriminatory  or  iin remunerative,  there  is  no  good 
cause  for  interference.  In  this  instance  no  such  emergency 
exists,  and  it  must  be  patent  to  all  that  it  is  possible  for  certain 
conditions  to  obtain  within  a  state  with  reference  to  transporta- 
tion, that  demand  somewhat  different  treatment  than  might  be 
required  for  interstate  service. 

We  agree  fully  with  the  desire  of  the  carriers  to  establish  a 
sensible,  simple,  and  workable  basis  of  rates  whose  merit  will  in- 
sure permanence. 

Public  Policy. 

[3]  There  is  one  phase  of  the  matter  not  directly  referred  to 
herein  nor  at  the  hearing,  and  that  is  the  effect  of  a  much  greater 
rate  applicable  in  the  upper  and  less  densely  populated  section 
of  the  staie.  Upon  the  theory  of  density  of  traffic  and  expense  of 
operation,  the  carriers  ate  undoubtedly  entitled  to  an  increased 
earning.  However,  public  policy  often  demands  certain  conces- 
sions or  contributions  which  business  policy  confirms.  Michi- 
gan, in  the  past,  has  enjoyed  the  distinction  of  being  one  of  the 
great  lumber  producing  sections,  and  several  important  cities 
grew  up  along  the  shores  of  the  Great  Lakes,  containing  large 
manufacturing  plants,  answering  the  lumbermen's  demand. 
Land  which  produced  giant  pines  was  not,  in  its  raw  state,  good 
for  agriculture.  Quite  largely  the  pine  has  disappeared.  The 
mills  have  ceased  to  operate,  and  upper  Michigan  is  passing  from 
the  lumber  age  to  that  of  fruit  raising,  stock  grazing,  and  agri- 
culture. The  railroads  shared  in  the  profit  of  handling  both  the 
original  raw  material  and  the  manufactured  product — settlers 
have  been  induced  by  the  railroads  and  others,  to  buy  and  settle 
upon  these  cut-over  lands — in  many  cases  have  invested  their  all, 
and  no  condition  should  now^  be  forced  npon  them  which  will 
deprive  them  of  the  benefit  of  their  labor  and  sacrifice.  The 
state  is  indulging  in  reforestration — development  bureaus  have 
been  organized  and  are  active.  Railroads  are  contributing  to  this 
cause,  and  no  obstacle  should  now  be  placed  in  the  way  of  this 
reclamation  work.  Manufacturers  should  not  be  forced  to  re- 
move to  a  lower  portion  of  the  state  in  order  to  be  able  to  meet 
competition.  Producers  should  not  be  forced  to  accept  an  un- 
P.U.R.191SE. 
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reasonably  low  price  in  order  to  offset  high  freight  rates.  These 
results  would  lessen  the  value  of  railroad  properties,  and  both  in- 
dustries would  go  down  together.  Therefore,  great  considera- 
tion should  be  given  this  question,  especially  by  carriers  operat- 
ing north  and  south  lines  ^  for  it  must  be  admitted  that  the  lower 
and  more  densely  settled  portion  of  the  state  where  conditions 
are  more  stable  and  business  better  grounded,  could  more  easily 
bear  the  heavier  burden.  In  sympathy  with  this  thought,  we  have 
decided  to  increase  the  carriers'  proposed  rates  in  the  lower  por- 
tion of  the  state,  equalize  those  in  the  great  central  portion,  and 
reduce  a  little  the  burden  upon  the  extreme  northern  portion. 

Since  the  hearing,  important  changes  have  taken  place — the 
government  has  assumed  control  of  the  railroads — train  service 
has  been  greatly  reduced — special  cars  removed  from  the  trains 
— no  doubt  the  routing  of  interstate  traffic  will  be  changed,  in- 
creasing the  tonnage  and  therefore  the  earnings  of  some  lines 
and  decreasing  that  of  others ;  however,  the  reasonable  probabili- 
ties are  that  state  tariffs  will  remain  subject  to  state  control  un- 
less state  commissions  fail  to  recognize  their  injustice  when  they 
prove  unremunerative  or  discriminatory.  In  the  instant  case, 
the  Commission  has  sought  to  determine  those  conditions  which 
it  believed  inured  to  the  best  interest  of  both  the  railroads  and 
the  public. 

According  to  tariffs  under  suspension,  the  scale  of  rates  in  that 
portion  of  the  state  described  as  zone  B  are  2^  cents  per  cwt., 
first  class,  higher  than  in  that  portion  described  as  zone  A,  and  in 
what  is  referred  to  as  zone  C,  6J  cents  higher,  and  in  what  is 
referred  to  as  zone  D,  7^  cents  higher. 

[4]  The  hearing  occupied  three  weeks;  over  1,600  pages  of 
testimony  were  taken.  A  large  number  of  docum^its  and  ex- 
hibits were  filed  and  able  arguments  made  presenting  the  strong 
points  on  each  side;  however,  the  Commission,  after  most  care- 
ful consideration,  is  not  convinced  that  a  sufficient  difference  in 
traffic  or  tonnage  conditions  exists  between  zones  A  and  B,  that 
would  justify  a  difference  in  rates,  and  find  the  same  true  as  to 
zones  C  and  D,  but  are  convinced  that  a  material  difference 
does  exist  as  between  the  territory  south  and  that  north  of  the 
Muskegon-Bay  City  line. 

In  order  to  reach  a  fair  average  in  what  is  described  as  zones 
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A  and  B,  we  believe  the  zone  A  rate,  plus  5  per  cent,  should  be 
applied  to  the  territory  south  of  the  line  iluskegon  to  Bay  City, 
also  that  added  to  this  rate  an  arbitrary  of  4  cents  per  cwr. 
first-class,  would  be  a  reasonable  advance  for  the  territoiy  north 
of  said  line ;  it  being  understood  that  the  territory  south  of  the 
line  Muskegon  to  Bay  City,  in  which  the  zone  A  rate,  plus  5  per 
cent,  is  more  effective,  shall  include  all  of  the  Thumb  district ; 
also,  that  said  arbitrary  shall  apply  on  shipments  from  or  to  said 
portion  of  the  state  north  of  the  said  Muskegon-Bay  City  line, 
and  it  will  be  so  ordered. 

Note. — ^Railroad  rates. 

J.  Passenger  rates. 

a.  Excess  fares. 

Carriers  cannot  collect  train  fares  from  passengers  without  tickets, 
in  excess  of  the  maximum  rate  fixed  by  the  Commission,  whether  the 
Excess  be  regarded  as  a  penalty  or  as  an  additional  compensation  for 
the  inconvenience  of  collecting  fares  on  the  trains.  Illinois  C.  R. 
Co.  v.  "Mississippi  E.  Commission  (1918)  116  Miss.  484,  77  So.  314. 

In  abolishing  a  rule  requiring  passengers  to  show  tickets  before 
boarding  trains  tliat  was  established  merely  for  the  purpose  of  re- 
quiring passengers  to  purchase  tickets,  the  Oklahoma  Commission 
authorized  the  carriers  to  charge  1  cent  a  mile  more  than  the  regular 
fare  where  passengers  board  trains  without  tickets.  Re  Proposed 
Order  No.  135,  Cause  No.  2737,  Order  No.  1276,  May  10,  1917. 
The  Commission  said:  "It  was  shown  from  the  evidence  that  the 
requiring  of  passengers  to  diow  tickets  caused  delay  and  inconven- 
ience to  the  public  in  some  cases,  where  ladies  would  misplace  their 
tickets  in  their  grips  and  all  the  passengers  would  be  required  to 
wait  while  hand  bags  were  searched  for  tickets.  The  inconvenience 
caused  by  showing  tickets  is  largely  due  to  the  passengers  in  general 
not  being  accustomed  to  the  requirements.  You  cannot  board  a 
train  in  St.  Louis  or  any  of  the  larger  cities  without  exhibiting  your 
transportation  before  entering  the  yard  where  the  trains  are  located. 
This  has  been  the  requirement  for  a  number  of  years,  and  is  under- 
stood by  the  public,  and  creates  no  great  inconvenience.  A  passenger 
with  grips  in  each  hand  can  hold  his  ticket  with  his  grip  in  one 
hand,  which  meets  the  requirements  of  the  rule  in  Oklahoma,  as  the 
train  employees  do  not  inspect  the  ticket.  The  requirement  has 
been  merely  for  the  purpose  of  requiring  passengers  to  purchase 
tickets.  The  most  serious  complaint  which  has  been  reported  as  a 
result  of  the  operation  of  the  show-ticket  rule  has  been  caused  by 
P.UJt.l918E. 
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llie  negro  porter  attempting  to  prevent  passengers  from  entering 
trains  by  taking  hold  of  them.  This  practice  is  liable  to  cause 
serious  trouble  any  day.  But  for  the  difficulties  that  may  arise 
from  the  negro  porter  coming  in  personal  contact  with  passengers, 
the  Commission  would  be  very  slow  to  discontinue  the  rule  now  en- 
forced by  some  of  the  carriers.  .  .  .  Hence,  it  will  be  necessary, 
if  the  rule  established  by  the  carriers  to  show  tickets  must  be  abro- 
gated, that  some  other  rule  must  be  established.  The  Commission 
\sill  adopt  the  Texas  rule  by  permitting  the  carriers  to  charge  1 
cent  a  mile  more  than  the  regular  fare  where  tickets  are  sold,  and, 
if  the  passenger  desires,  he  may  pay  his  fare  to  the  next  station 
where  the  train  regularly  stops,  and  reasonable  opportunity  shall 
be  offered  such  passenger  to  purchase  a  ticket  at  the  next  station." 

b.  Refund  on  unused  commutation  ticketa. 

In  Re  Bingham  &  6.  E.  Co.  Dec.  19,  1917,  the  Utah  Commission 
held  that  when  a  common  carrier,  by  discontinuing  train  service 
rendered  it  impossible  for  workmen  to  use  conmiutation  tickets,  a 
refund  for  the  value  of  unused  portions  should  be  made  regardless 
of  tariff  regulations;  but  that  when  a  purchaser  of  a  commutation 
ticket,  by  his  own  act  or  by  other  agency  "ttian  the  railway  company 
from  which  the  ticket  is  purchased,  is  unable  to  use  his  ticket,  the 
refund  should  be  made  in  accordance  with  tariff  regulations. 

II.  Freight  rates, 

a.  In  general. 

Freight  rates  voluntarily  established  by  carriers  and  rates  estab- 
lished by  authority  of  law,  whether  by  legislature  or  by  Commission, 
and  rates  judicially  determined  to  be  reasonable  and  just,  are  prac- 
tical and  valuable  aid  in  rate  making  and  in  determining  the  fair- 
ness of  a  disputed  rate,  provided,  of  course,  that  the  similarity  of 
the  traffic  conditions  is  established,  or  a  proper  allowance  made  to 
overcome  existing  differences  in  traffic  conditions.  Missouri,  K.  & 
T.  R.  Co.  V.  Public  Utilities  Commission  (1918)  —  Kan.  — ,  172 
Pac.  1022. 

In  Re  Petaluma  &  S.  R.  R.  Co.  Decision  No.  4743,  Application 
Xo.  2096,  Oct.  11,  1917,  it  was  held  by  the  California  Commission 
tJiat,  in  establishing  an  increased  schedule  of  rates,  the  Commission 
will  not  permit  a  heavy  percentage  of  such  increases  to  affect  one 
particular  locality,  especially  when  the  changed  conditions,  neces- 
sitating the  increases,  affect  the  entire  property  of  the  carrier. 

In  Lansing  Chamber  of  Commerce  v.  Michigan -C.  R.  Co.  (Mich.) 
I.  &  S.  Docket  No.  1173,  March  12,  1918,  it  was  said:  "The  Com- 
mission is  without  authoritv,  in  the  absence  of  proved  discrimina- 
P.U.R.1918E. 
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tion,  to  so  regulate  rates  as  to  overcome  the  disability  of  location 
of  different  shippers  in  the  transportation  of  the  several  materials 
used  in  the  manufacture  of  the  commodity  which  they  produce ;  and 
the  fact  that  manufacturers  not  located  at  points  of  coke  production 
are  at  some  disadvantage  cannot  be  denied,  nor  can  such  conditions 
be  remedied  by  rate  adjustment,  where  they  are  multiplied  indefi- 
nitely. 

Upon  the  issue  of  the  reasonableness  of  a  commodity  rate,  evidence 
showing  fluctuations  in  the  prices  of  such  commodities  is  immate- 
rial. Re  Petaluma  &  S.  R.  R.  Co.  (Cal.)  Decision  No.  4743,  Ap- 
plication Xo.  2096,  Oct  11,  1917. 

In  Re  Advance  in  Coal  &  Coke  Rates,  Investigation  and  Suspen- 
sion Docket  No.  11,  April  19,  1918,  the  Colorado  Commission  re- 
jected the  contention  that  freight  rates  should  be  adjusted,  that  the 
revenue  derived  from  a  certain  selected  commodity  should  bear  the 
same  or  a  definite  relation  to  the  total  freight  revenue  as  the  tonnage 
or  ton  miles  represented  by  that  commodity  bear  to  the  total  freight 
tonnage  or  ton  miles. 

The  specific  freight  rate  fixed  for  a  designated  station  is  alone 
applicable  to  shipments  therefrom,  even  though  a  lower  rate  is  fixed 
from  a  more  distant  station  to  the  common  shipping  point,  and  the 
tariff  provides  that  the  rate  for  intermediate  points  will  be  the  same 
as  shown  by  the  next  or  more  distant  station  for  which  specific  rates 
are  fixed,  since  the  intermediate  station  provision  appUes  only  to 
points  for  which  no  specific  rate  is  fixed.  Reliance  Elevator  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1917)  —  Minn.  — ,  165  N.  W.  867. 

In  Bushnell  v.  St.  Louis  &  S.  F.  R.  Co.  Case  No.  1016,  Sept.  26, 
1917,  the  Missouri  Commission  held  that  a  tariff  imposing  maximum 
rates  for  distances  from  5  miles  to  400  miles  was  intended  to  cover 
all  transportation  within  the  state,  and  that  the  freight  fixed  for 
400  miles  was  applicable  for  a  transportation  in  excess  of  that  dis- 
tance, where,  at  the  time  the  tariff  was  filed  by  the  Railroad  and 
Warehouse  Commission,  there  were  no  railroads  in  the  state  exceed- 
ing 400  miles  in  length,  and  where  the  tariff  in  question  has  been 
promulgated  in  pursuance  of  an  act  of  the  legislature  requiring  the 
Board  to  fix  the  schedule  of  rates  "on  all  classes  of  freight  from,  to, 
and  between  all  points  and  stations  upon  and  along  all  lines  of  rail- 
road in  this  state ;"  and  it  appears  to  be  the  general  practice  of  state 
Commission  and  also  of  the  Interstate  Commerce  Commission  in 
prescribing  mileage  rates  to  end  the  scale  at  a  certain  mileage  and 
ppply  the  rate  in  the  scale  to  all  distances  in  excess  of  the  distances 
named  in  the  rate.  The  Commission  said:  "Rates  reach  a  figure 
sufficient  to  cover  compensation  to  a  carrier  for  all  the  service  a 
carrier  may  render  within  a  given  territory.  Under  mileage  sched- 
ules of  rates  governing  all  intrastate  shipments  in  the  states  of  Texas 
and  Oklahoma  as  prescribed  by  the  rate-making  authorities  therein, 
P.U.R.1918E.  26 
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certain  distances  are  prescribed,  be3^ond  which  the  rate  does  not  ad- 
vance although  shipments  move  greater  distances/' 

Freight  rates  on  grain  and  produce  shipped  in  bulk  are  presumed 
to  be  adjusted  to  include  the  cost  of  furnishing  grain  doors  and 
bulkheads  necessary  in  such  shipments,  in  view  of  the  fact  that 
carriers  have  been  required  to  furnish  such  facilities  for  a  number 
of  years.  '  Re  Practices  of  Railroads  Relative  to  Furnishing  Grain 
Doors  &  Bulkheads  (N.  Y.  2d  Dist.)  Case  No.  5910,  Nov.  1,  1917. 

A  carrier  may  sufficiently  maintain  the  burden  of  showing  that 
a  schedule  of  freight  rates  approved  by  the  Commission  is  unreason- 
able or  noncompensatory  by  whatever  evidence  may  be  available,  and 
without  undertaking  the  almost  impossible  task  of  proving  the  ulti- 
mate and  controlling  fact  with  the  precision  of  a  mathematical  the- 
orem. Missouri,  K.  &  T.  R.  Co.  v.  Public  Utilities  Commission 
(1918)  —  Kan.  — ,  172  Pac.  1022. 

In  Re  Advances  in  Coal  &  Coke  Rates,  Investigation  &  Suspen- 
sion Docket  No.  11,  April  19,  1918,  the  Colorado  Commission  re- 
fused to  permit  carriers  to  put  into  effect  blanket  increases  in  all 
coal  and  coke  rates  on  intrastate  traffic  of  10  cents  per  ton  in  rates 
of  75  cents  or  less,  and  15  cents  per  ton  in  rates  of  more  than  75 
cents,  merely  because  the  Interstate  Commerce  Commission  author- 
ized the  filing  of  tariffs  providing  for  a  blanket  increase  of  15  cents 
per  ton  in  the  rates  on  coal  and  coke  between  interstate  points,  in 
the  absence  of  proof  that  the  present  coal  and  coke  rates  in  the  state 
place  a  burden  upon  interstate  coal  and  coke  traffic,  and  tliat  the 
present  coal  and  coke  rates  place  a  burden  upon  the  transportation 
of  other  commodities  in  the  state. 

Interstate  freight  rates  named  in  a  tariff  filed  and  published  as 
provided  by  the  Interstate  Commerce  Law  are  valid  and  binding 
until  changed  in  the  manner  therein  provided.  Reliance  Elevator 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  (1917)  —  Minn.  — ,  165  X.  W. 
867. 

A  schedule  of  freight  rates  duly  filed  and  published  by  a  rail- 
road company,  and  not  disapproved  by  the  Interstate  Commerce 
Commission,  has  the  force  of  a  statute,  binding  alike  on  shipper 
and  carrier.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Young  (1918)  102 
Kan.  875,  171  Pac.  1156. 

h.  Demurrage, 

In  Re  Demurrage  Rates,  Rules  &  Regulations  (Cal.)  Decision  No. 
5191,  Case  No.  1174,  March  9,  1918,  it  was  said  that  demurrage 
charges  are  not  assessed  for  the  purpose  of  providing  additional 
compensation  for  the  carrier,  but  more  as  a  penalty  for  unnecessary 
delays  in  loading  or  unloading  and  to  prevent  imdue  use  of  equip-  j 
ment  for  storage. 

In  the  absence  of  any  requirement  in  a  tariff  of  demurrage 
P.U.R.1918E. 
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charges,  or  the  statute  under  which  it  was  issued,  that  a  carrier  give 
notice  of  the  arrival  of  cars,  a  failure  to  give  the  customary  notice 
usually  given  as  a  matter  of  courtesy  does  not  affect  the  time  when 
demurrage  charges  commence.  Chesapeake  &  0.  Coal  &  Coke  Co. 
V.  Toledo  &  0.  C.  E.  Co.  (1917)  158  C.  C.  A.  205,  245  Fed.  917. 

Upon  becoming  effective  after  the  required  notice,  a  local  tariff 
of  demurrage  charges  applies  to  all  cars,  including  those  accepted 
for  transportation  before  the  tariff  was  issued  and  filed.    Ibid. 

In  Hunter  v.  New  York,  N.  H.  &  H.  R.  Co.  (1917)  179  App. 
Div.  52,  166  X.  Y.  237,  it  was  held  that  where  cars  are  held  upon 
ihe  tracks  before  actual  placement,  at  the  request  of  the  consignee, 
such  cars  are  subject  to  demurrage. 

It  is  unlawful  to  interchange  credits  or  debits  accruing  on  intra- 
state traflSc  with  those  accruing  on  interstate  traffic,  where  the  rules 
governing  the  free  time  or  demurrage  charges  are  different  on  in- 
trastate and  interstate  traffic.  Re  Demurrage  Charges  &  Rules 
(Colo.)  Case  No.  12,  July  24,  1917. 

Under  a  reciprocal  demurrage  rule  providing  that,  on  orders  of 
three  cars  or  less,  the  carrier  shall  be  allowed  forty-eight  hours; 
more  than  three  cars  and  less  than  six,  seventy-two  hours ;  more  than 
five  cars  and  less  than  eight,  ninety-six  hours,  when  separate  orders 
are  issued  for  cars,  and  all  cars  demanded  are  for  placement  at  one 
station  on  one  day,  the  order  should  be  combined  and  treated  as  one 
and  as  of  date  of  the  first  order.  Weyl-Zuckerman  &  Co.  v.  South- 
em  P.  Co.  (Cal.)  Decision  No.  4621,  Case  No.  1063,  Sept.  6,  1917. 

In  Re  Demurrage  Rates,  Rules  &  Regulations  (Cal.)  Decision  No. 
5191,  Case  No.  1174,  March  9,  1918,  general  order  effective  May  1, 
1918,  establishing  rules  and  regulations  governing  demurrage,  ap- 
plies to  vessels  operating  upon  inland  waters  of  this  state,  having  no 
fixed  sailing  schedules,  routes,  or  termini. 

Complaint  should  be  made  to  the  Interstate  Commerce  Commis- 
sion to  remedy  any  unreasonableness  in  a  local  tariff  of  demurrage 
charges  filed  vnikh  it.  Chesapeake  &  0.  Coal  &  Coke  Co.  v.  Toledo 
&  0.  C.  R.  Co.  (1917)  158  C.  C.  A.  205,  245  Fed.  917. 

c.  SufUching. 

A  railroad  has  no  right  to  file  a  schedule  of  rates  which  includes 
without  distinction  switching  charges  in  all  cases  whether  such  serv- 
ices are  rendered  or  not,  since  switching  is  a  different  service,  for 
which  a  separate  charge  may  be  made.  Consumers'  League  v.  Colo- 
rado &  S.  R.  Co.  (1918)  —  Colo.  — ,  172  Pac.  1064. 

In  Manufacturer's  Asso.  v.  New  York  C.  R.  Co!  Complaint  Docket 
No.  1326-1917,  Jan.  22,  1918,  the  Pennsylvania  Commission  held 
that  switching  rates  cannot  fairly  be  based  upon  the  theory  of  reci- 
procity to  the  extent  that  the  cost  of  the  service  can  be  practically 
ignored,  where  one  of  the  carriers  furnishes  much  more  than  it  re- 
P.U.R.1918E. 
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ceives  by  way  of  facilities,  service,  traflBc,  and  industrial  connec- 
tions ;  since  the  theory  of  reciprocal  rates  assumes  a  fairly  equal  ex- 
change of  facilities,  services,  traffic,  and  industrial  connections. 

In  State  Public  Utilities  Commission  ex  rel.  TurnbuU  v.  Chicago, 
P.  &  St.  L.  E.  Co.  (1917)  282  111.  158,  118  N.  E.  427,  the  Illinois 
supreme  court  affirmed  an  order  of  the  Illinois  Commission,  which 
held  that  the  switching  rate,  and  not  the  distance  rate,  was  applica- 
ble to  movements  of  cars  on  a  sidetrack,  although  the  distance  rate 
was  applicable  to  movements  on  a  team  track,  where  the  side  track 
was  used  as  a  team  track  only  when  such  use  did  not  interfere  with 
its  use  by  the  ele\'ator  for  which  it  had  been  originally  constructed. 

In  Menasha  Wooden  Ware  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(Wis.)  Jan.  28,  1918,  it  is  said  that  the  fact  that  for  a  great  many 
years  a  railroad  company  made  no  ch^irge  for  delivering  on  certain 
tracks  the  cars  of  another  railroad  company,  and  vice  versa,  does 
not  in  and  of  itself  prove  joint  ownership  of  the  switching  tracks 
so  as  to  prevent  the  filing  of  charges  for  switching. 

The  movement  of  gravel,  by  a  carrier,  f  rbm  a  pit  within  the  limits 
of  a  city,  over  a  connecting  line,  to  a  terminal  point  on  its  lines,  also 
within  tiie  city  limits,  is  a  line  haul,  for  which,  instead  of  a.  mere 
switching  rate,  it  is  entitled  to  the  tariff  rate  fixed  for  line-haul 
services.  Cimunings  Sand  &  Gravel  Co.  v.  Minneapolis  &  St.  L.  R. 
Co.  (1918)  —  Iowa,  — ,  L.R.A.1918C,  797,  166  N.  W.  354. 

I  d.  Tratisit  privileges. 

The  mere  fact  that  a  shipment  was  originally  intended  to  be  sent 
beyond  the  point  designated,  and  tliat  an  order  to  make  diversion 
of  the  shipment  had  been  placed  with  the  carrier  prior  to  the  arrival 
of  the  cars,  does  not  relieve  the  shipper  of  making  prompt  disposi- 
tion of  the  cars  to  avail  himself  of  the  through  rate  when  notified 
by  the  carrier  that  a  diversion  of  the  shipment  to  the  point  intended 
was  impossible  of  performance.  Webster  v.  Atchison,  T.  &  S.  F.  K. 
Co.  (Cal.)  Decision  No.  4820,  Case  No.  1133,  Nov.  7,  1917. 

A  rule  limiting  reconsignment  at  the  through  rate  to  a  period  of 
ninety-six  hours,  after  the  first  7  A.  M.  of  the  day  following  arrival 
of  car  at  destination,  exclusive  of  Sundays  and  holidays,  is  not  un- 
reasonable.   Ibid. 

In  Ee  St.  Louis,  I.  M.  &  S.  R.  Co.  (111.)  No.  6485,  Sept.  11, 
1917,  a  proposed  change  in  transit  rules  resulting  in  advancing  the 
charges  for  the  transportation  of  grain,  grain  products,  sfcds,  and 
alfalfa  hay  in  carloads,  providing  that  "when  the  shipment  from 
transit  station  consists  of  one  or  more  kinds  of  freight  and  the  ac- 
tual weight  is  less  than  the  minimum  weight  governing,  the  deficit 
will  be  charged  for  at  the  carload  rate,  applicable  on  the  lowest  rated 
commodity  in  the  car,  from  the  transit  station  to  destination,"  was 
held  reasonable. 
P.U.R.IOISE. 


Digitized  by  LjOOQIC 


ANNOTATIOX.  38D 

e.  Joint  rates. 

It  has  been  the  policy  of  state  Commissions  in  prescribing  joint 
railroad  rates  to  give  higher  rates  to  the  shorter  lines  either  by 
dividing  the  roads  into  classes,  or  by  granting  specific  arbitraries 
to  certain  roads.  Ee  Missouri  Southern  R.  Co.  (Mo.)  Case  No.  1323, 
Dec.  11, 1917. 

In  Denver  &  S.  L.  E.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  (1918)  — 
Colo.  — ,  171  Pac.  74,  it  was  held  that  it  does  not  necessarily  fol- 
low, when  a  deduction  is  to  be  made  in  a  through  rate,  that  the 
division  of  the  lower  rate  should  be  upon  the  same  basis  as  that 
of  the  former  rate,  regardless  of  the  inequalities  in  the  former  divi- 
sion. See  also  Chicago,  B.  I.  &  P.  E.  Co.  v.  Public  Utilities  Com- 
mission (1918)  —  Colo.  — ,  171  Pac.  86. 

In  Denver  &  S.  L.  E.  Co.  v.  Chicago,  B.  &  Q.  B.  Co.  (1918)  — 
Colo.  — ,  171  Pac.  74,  it  was  held  that  an  award  of  an  excessive 
division  of  joint  rates  by  a  Commission  could  not  be  justified  by  a 
railroad  company  on  the  theory  of  strategic  position,  prior  service 
to  the  same  districts  from  other  fields,  which,  under  former  rates, 
gave  the  same  division,  and  that  other  carriers  agreed  upon  the  old 
division.  See  also  Chicago,  E.  I.  &  P.  B.  Co.  v.  Public  Utilities 
Commission  (1918)  —  Colo.  — ,  171  Pac.  86. 

/.  Rates  on  specific  commodities. 

A  railroad  company  is  justified  in  canceling  a  rule  providing  for 
free  return  on  empties,  especially  where  practically  all  carriers  with- 
in the  state  make  some  charge  for  such  service.  Be  Petaluma  & 
S.  B.  E.  Co.  (Cal.)  Decision  No.  4743,  Application  No.  2096,  Oct^ 
11,  1917. 

In  speaking  of  the  conditions  to  be  considered  in  fixing  freight 
rates  on  coal  in  Be  Winifrede  B.  Co.  (W.  Va.)  Case  No.  606,  Nov. 
16,  1917,  Commissioner  Wiles  said:  "...  It  has  been  the  uni- 
versal practice  ...  to  establish  and  maintain  differentials  in 
transportation  rates  and  other  elements  entering  into  the  cost  of  pro- 
duction and  transportation  of  coal,  in  order  to  keep  open  the  mar- 
kets of  the  country  at  large  to  the  producer  of  coal,  notwithstanding 
the  difference  in  the  costs  of  mining  and  ti-ansportation  in  the  dif- 
ferent coal  producing  sections  of  this  country/' 

In  view  of  the  increased  railroad  operating  expenses  due  to  pre- 
\-ailing  high  prices,  the  Indiana  Commission  authorized  an  increase 
in  freight  rates  on  coal  of  10  cents  a  ton  where  the  existing  rate 
is  80  cents  or  less,  and  an  increase  of  15  cents  a  ton  where  the  ex- 
isting rate  is  more  than  80  cents.  Be  Freight  Bates  on  Coal  (Ind.) 
No.  3036,  Oct.  3,  1917;  petition  for  modification  of  order  denied 
Feb.  23, 1918. 

In  Plansifter  Mill.  Co.  v.  All  Eailroads  &  Bailways  (Okla.) 
P.U.R.1918E. 
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Cause  No.  3061,  Order  Xo.  1390,  March  9,  1918,  it  was  held  that 
a  higher  charge  should  not  be  made  for  deficit  in  the  minimum  car- 
load weight  of  grain  products  than  if  an  equal  amount  of  tonnage 
were  actually  forwarded,  and  rule  6  of  item  No.  10  of  the  Commis- 
sion's order  503,  reproduced  as  rule  5  of  item  843,  Southwestern 
Lines'  Tariff  55 — C,  was  ordered  amended  to  comply  with  this  prin- 
ciple. 

In  Radetsky  v.  Freeman  (Colo.)  Decision  No.  170,  Formal  Com- 
plaint No.  155,  April  30,  1918,  it  was  held  that  old  railroad  rails 
which  could  only  be  sold  for  scrap  iron  were  entitled  to  the  scrap- 
iron  rates  rather  than  the  rates  applicable  to  iron  or  steel  rails. 

In  North  River  Timber  Co.  v.  Oregon-Washington  R.  &  Nav.  Co. 
No.  4248,  Sept.  18,  1917,  the  Washington  Commission,  in  finding 
that  a  rate  of  $1.25  per  1,000  board  measure  on  logs  in  carload  lots, 
minimum  7,000  feet  per  car  from  Hanna  to  tidewater  points,  is  an 
excessive  rate,  and  that  a  rate  of  $1  per  1,000  feet  board  measure 
on  logs  in  carload  lots,  minimum  7,000  feet  per  car  from  Hanna  to 
Cosmopolis,  Preachers  Slough,  South  Aberdeen,  Aberdeen,  and 
Hoquiara,  is  sufficient,  said :  "We  believe  that  the  day  has  arrived 
in  railroad  development  in  the  state  of  Washington  when  distance 
commodity  rates  should  be  carried  in  the  tariffs  of  all  railroad  com- 
mon carriers.  Things  are  crude  and  unsatisfactory  when  each  party 
desiring  to  engage  in  the  logging  business  or  other  industry  must 
go  to  the  railroad  company  and  make  a  special  bargain." 

The  allowance  to  shippers  for  furnishing  lumber  for  bulkheads  or 
grain  doors  for  cars  used  in  transporting  grain  or  produce  in  bulk 
jshould  be  upon  the  basis  of  5  mills  per  hundred  weight  of  lading, 
instead  of  the  flat  rate  of  50  cents  per  door,  3  feet  in  height,  witli 
a  maximum  of  $2  per  car.  Re  Practices  of  Railroads  Relative  to 
Furnishing  Grain  Doors  &  Bulkheads  (N.  Y.  2d  Dist.)  Case  No. 
5910,  Nov.  1,  1917. 

Unrefined  naphtha  should  not  be  classified  as  taking  a  lower  rate 
than  refined  oil.    Henderson  Gasoline  Co.  v.  Atchison,  T.  &  S.  F.  R. 
Co.  (Okla.)  Cause  No.  2871,  Order  No.  1323,  Aug.  28,  1917. 
P.U.R.1918E. 
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UNITED  COMMERCIAL  TRAVELEES  et  al. 

V. 

MARSHALL  BROTHERS  LIVERY  COMPANY  et  al. 

[Case  No.  1377.] 

YELLOW  MOTOR  CAR  COMPANY 

V. 

MARSHALL  BROTHERS  LIVERY  COMPANY  et  al. 
[Case  No.  1378.] 

Constitutional  law  —  Departmeuts  of  govemnient  —  Commissiotts  — 
Judicial  power, 

1.  The  right  of  the  Missouri  Commission  to  determine  the  question 
of  its  own  jurisdiction  cannot  be  denied  on  the  theory  that  this  in- 
volves the  judicial  function  of  interpreting  constitutional  and  statutory 
provisions. 

Commissions  —  Jurisdiction  —  Contracts. 

2.  Matters  otherwise  within  the  jurisdiction  of  the  Missouri  Com- 
mission are  not  excluded  therefrom  because  of  the  fact  that  they  have 
been  the  subject  of  a  voluntary  agreement  between  interested  parties, 
although  the  Commission  may  have  no  power  to  construe  or  enforce  a 
contract. 

l>iscrimination  —  Taxicah  privileges  at  railroad  station  —  Exclusive 
contracts, 

3.  A  railroad  company  has  the  right  to  grant  exclusive  taxicab 
privileges  within  its  own  station  grounds. 

[April  1,  1918.] 

Complaint  as  to  discrimination  in  the  granting  of  taxicab 
privileges  at  the  Union  station  at  St.  Louis ;  dismissed. 

Simpson,  Commissioner:  These  two  cases,  numbered  1377 
and  1378,  respectively,  have,  by  agreement  of  parties,  been  con- 
solidated before  t..j  Commission.  The  two  cases,  cover  identical 
subject-matter,  both  as  to  the  law  governing  and  the  facts  sup- 
porting the  allegations  contained  in  each  complaint,  and  for  all 
purposes  of  this  report  will  be  treated  as  one  case. 

The  complainants  in  case  No.  1377  are  United  Commercial 

Travelers,    Travelers    Protective    Association,    with    John    M. 

Deane,  R.  A.  Knapp,  A.  W.  Gray,  and  E.  P.  Lampkiu,  who  ap- 
P.u.K.iaisE. 
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pear  to  be  acting  in  a  representative  capacity  in  behalf  of  the 
two  traveling  men's  organizations. 

The  complainant  in  case  No.  1378,  and  of  whom  it  may  be 
safely  said  is  the  principal  party  in  interest  of  all  the  complain- 
ants in  both  cases,  is  the  Yellow  Motor  Car  Company,  a  domestic 
corporation,  and  exclusively  engaged  in  taxi  business  in  the  city 
of  St.  Louis.  The  defendants  are  the  same  in  both  cases ;  name- 
ly, Marshall  Brothers  Livery  Company,  St  Louis  Transfer  Com- 
pany,  and  Terminal  Bailroad  Association  of  St  Louis,  all  three 
being  Missouri  corporations. 

Investigation  of  the  issues  involved  was  had  by  the  Commis- 
sion at  a  hearing  in  the  city  of  St  Louis  during  the  month  of 
January,  1918,  which  has  been  supplemented  by  written  briefs 
and  oral  arguments  by  counsel  representing  the  parties  litigant, 
and  the  cause  is  now  before  the  Commission  for  final  determina- 
tion. 

Jurisdiction. 

[1,  2]  Defendants  contend  that  the  Commission  is  withotit 
jurisdiction  to  hear  and  determine  the  issues  raised  by  the  com- 
plaints and  answers  herein. 

Precisely  stated,  the  grounds  for  such  contention  are  these: 

1.  That  in  the  determination  of  such  issues  the  function  of 
interpreting  constitutional  provisions  and  statutes  must  be  exer- 
cised, and  as  this  is  essentially  a  judicial  function,  it  cannot 
be  exercised  by  the  Commission,  a  nonjudicial  body. 

2.  That  the  so-called  "rules,  regulations,  and  practices" 
charged  by  the  complainants  are  the  subjects  of  contract,  and 
the  Commission,  being  an  administrative  body  and  not  a  court, 
has  no  jurisdiction  to  construe,  enforce,  require  observance  of 
or  direct  nonobservance  of  a  contract  or  liabilities  arising  there- 
under.   We  will  consider  these  contentions  in  their  order. 

•The  position  of  counsel  for  defendants  on  the  first  proposi- 
tion is  extraordinary  and  inconsistent.  Contending  that  the 
Commission  has  no  jurisdiction  to  consider  or  determine  qnes^ 
tions  of  law  arising  on  the  disputed  issue  of  jurisdiction,  they 
forthwith  cite  judicial  decisions  and  constitutional  provisions, 
and  present  to  the  Commission  an  intricate  and  involved  ques- 
tion of  law ;  to  wit,  whether  or  not  the  particular  function  and 

P.U.R.1918E 
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power  of  the  Commission  invoked  by  the  complainant  in  this 
case  is  an  unlawful  delegation  of  judicial  power  or  an  unlawful 
combination  of  judicial  and  administrative  powers. 

The  defense  of  impossibilium  nulla  obligatio  est  might  well 
be  invoked  by  the  Commission  in  the  dilemma  thus  created  by 
counsel.  Counsel  for  the  Terminal  Railroad  Association  in  their 
brief  say : 

"Many  questions  of  law  involving  various  rules  of  hermeneu- 
tics,  and  statutory  and  constitutional  construction,  are  suggested 
and  more  or  less  elaborated  in  the  brief  filed  by  the  complainants 
in  this  consolidated  case,  but  since  the  supreme  court  of  this 
state  has  expressly  declared  that  this  Honorable  Conmiission  is 
not  a  court,  but  an  administrative  agency,  we  do  not  think  it  fair 
or  reasonable  to  expect  this  Commission  to  constitute  itself  a 
judicial  tribunal.    ... 

"This  Commission  need  not  trouble  itself  with  the  constitu- 
tional inhibitions  mentioned  in  the  complaint  nor  in  the  various 
statutory  enactments  pleaded.  These  are  questions  of  law  which 
would  be  pertinent  if  this  action  were  b)ging  tried  in  the  courts. 
This  complaint  is,  however,  addressed  to  an  administrative,  and 
not  a  judicial,  body." 

Counsel  as  a  corollary  argument  in  support  of  their  jurisdic- 
tional objections  make  repeated  asseverations  of  their  entire 
preparedness  and  proficiency  to  protect  the  legal  rights  of  the 
terminal  company  in  the  Federal  courts.  We  do  not  believe  the 
Commission's  power  is  so  limited  and  restricted  that  it  cannot 
examine,  consider,  and  determine  the  meaning  of  constitutional 
and  statutory  provisions,  in  order  that  it  may  see  that  the  legis- 
lative will  expressed  in  statutory  fonn  is  carried  out  by  persons 
or  corporations  over  whom  the  Commission  has  been  given  ad- 
TO^inistrative  powers. 

Constitutional  provisions  vesting  all  judicial  power  in  matters 
of  law  or  equity  in  certain  courts  do  not  necessarily  prohibit  ad- 
ministrative boards  from  conducting  hearings  (State  ex  rel.  Ellis 
V.  Thome,  112  Wis.  81,  55  L.R.A.  956,  87  K  W.  797),  or  from 
exercising  quasi  judicial  powers.  Farm  Invest.  Co.  v.  Carpen- 
ter, 9  Wyo.  110,  50  L.K.A.  747,  87  Am.  St.  Eep.  918,  61  Pac. 
258;  6  R.  C.  L.  p.  180;  see  also  notes  in  79  Am.  Dec.  474,  and 

121  Am.  St.  Rep.  293.    When  an  administrative  board  exercises 
P.U.R.1918E. 
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discretion,  it  is  not  necessarily  using  judicial  powers.  Balch 
V.  Glenn,  85  Kan.  735,  43  L.K.A.(N.S.)  1080,  119  Pac.  67, 
Ann.  Cas.  191 3 A,  406. 

In  Re  St.  Louis  &  S.  F.  R.  Co.  Reorganization,  3  Mo.  P.  S.  C. 
G64,  P.U.R.1916\F,  49,  the  Commission's  power  to  consider  and 
ascertain*  whether  a  railway  reorganization  plan  was  consistent 
with  the  Constitution  and  laws  of  the  state  was  challenged.  The 
Commission  said: 

^'It  is  idle  to  expect  that  the  Commission,  or  any  public  officer 
'  vested  with  responsibility,  should  sanction  a  plan  without  rea-» 
sdnable  assurance  of  its  fairness,  equity  and  entire  legality.  The 
legality  may  be  ascertained  only  by  knowing  the  essential  manda- 
tory legal  requirements;  these  may  be  known  only  from  an 
examination  of  the  law;  and  the  intention  of  the  law  may  be 
arrived  at  only  from  its  reasonable  interpretation. 

*'Such  powers  may  be  exercised  by  any  public  officer,  whether 
executive  or  administrative  or  merely  ministerial.  The  public 
officer  in  all  his  official  actions  must  follow,  not  disregard,  the 
law." 

From  force  of  circumstances  and  conditions  necessarily  aris- 
ing in  the  administration  of  the  affairs  of  the  government,  both 
state  and  national,  it  is  evident  that  those  who  are  charged  with 
official  duties,  whether  executive,  legislative,  or  judicial,  must 
necessarily  construe  the  Constitution  and  laws  in  numerous  in- 
stances. Every  department  of  the  government  invested  with 
statutory  or  constitutional  powers  must,  in  the  first  instance,  at 
least,  be  the  judge  of  its  powers,  or  it  could  not  act.  This  neces- 
sary construction  by  the  departments  and  branches  of  govern- 
ment, other  than  the  judiciary,  is  conmionly  termed  "practical 
construction,''  as  distinguished  from  "judicial  construction." 

From  the  very  nature  of  the  American  system  of  government, 
with  constitutions  prescribing  the  jurisdiction  and  powers  of 
each  of  the  three  branches  of  government,  it  has  devolved  upon 
the  judiciary  to  determine  whether  the  acts  of  the  other  two 
are  in  harmony  with  the  fundamental  law.  All  the  departments 
of  goveniment  are,  however,  unquestionably  entitled  and  com- 
pelled to  judge  of  the  Constitution  and  statutes  for  themselves ; 
but  in  doing  so,  they  act  under  the  obligations  imposed  in  the 
instrument,  and  in  the  order  of  time  pointed  out  by  it.     The 

P.U.R.1918E. 
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judiciary  speaks  last  upon  the  subject.  These  are  principks 
universally  recognized  by  the  judiciary  in  defining  and  regulat- 
ing the  relations  between  the  several  branches  of  government. 
These  principles  we  understand  to  be  in  harmony  with  the 
spirit  and  meaning  of  the  recent  adjudication  of  the  supreme 
court  of  this  state,  in  which  the  pronouncement  is  made  that  the 
Commission  is  not  a  court,  and  caimot  authoritatively  expound 
any  principle  of  law  or  equity. 

We  think  the  second  and  more  specific  objection  by  defendant 
to  the  jurisdiction  of  the  Commission  herein  is  without  merit. 
If  the  acts  of  the  defendant  complained  of  are  subject  to  regula- 
tion by  this  Commission,  then  it  matters  not  that  they  are  au- 
thorized, directed,  and  performed  under  a  contract  between  the 
defendants.  If  such  acts  are  violative  of  the  defendant  terminal 
company's  duty  as  a  transportatio;i  company  to  render  service 
on  equal  terms  and  without  discrimination,  then  the  contract 
cannot  avail  the  defendants  in  this  proceeding,  for  the  reason 
that  such  a  contract  is  void  as  against  public  policy,  in  that, 
if  held  valid,  it  would  amount  to  a  limitation  of  the  exercise  by 
the  state  of  its  police  power. 

The  jurisdiction  of  the  Commission,  in  this  respect,  falls  pre 
cisely  within  the  police  power  of  the  state,  the  exercise  of  which 
shall  "never  be  abridged,  or  so  construed  as  to  permit  corpora- 
tions to  conduct  their  business  in  such  manner  as  to  infringe  tlie 
equal  rights  of  individuals,  or  the  general  well-being  of  the 
state."  Mo.  Const  art.  12,  §  5;  Missouri,  K.  &  T.  R.  Co.  v. 
Chicago  &  A.  R.  Co.  4  Mo.  P.  S.  C.  Y8 ;  State  ex  rel.  Missouri, 
K.  &  T.  R  Co.  V.  Public  Service  Commission,  271  Mo.  270, 
P.U.R.1918A,  96,  197  S.  W.  56. 

The  Commission  is  not  authorized  to  pass  upon  the  validity 

of  a  private  contract  by  and  between  public  utilities,  or  between 

a  public  utility  and  an  individual,  with  a  view  of  rendering 

judgment  specifically  enforcing  the  same   (Sessin^aus  v.   St. 

Louis  Merchants  Bridge  Terminal  E.  Co.  2  Mo.  P.  S.  0.  690, 

P.U.R.1916B,  1004;  Caruthersville  v.  Southwestern  Teleg.  & 

Teleph.  Co.  2  Mo.  P.  S.  C.  508,  P.U.R.1915F,  1),  but  the  case 

here  is  not  solely  one  of  private  contractual  relations,  as  it  is  the 

duty  of  this  Commission  to  at  all  times  follow  a  course  which 

will  in  the  end  best  subserve  the  interest  of  the  whole  public. 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


396  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

[3]  This  case,  stripped  of  all  side  lights  and  approached  with- 
out mincing  of  words,  simply  means  that  complainant  Yellow 
Motor  Car  Company  \vants  this  Commission  to  require  the  Ter- 
minal Railroad  Association  to  permit  it  to  come  into  the  build- 
ing of  the  terminal  company,  with  its  taxicabs,  to  solicit,  receive, 
and  unload  passengers  from  its  taxicabs  on  the  same  conditions 
as  the  terminal  company  now  accords  Marshall  Brothers  Livery 
Company.  This  particular  room  where  passengers  are  either  re- 
ceived or  delivered  by  Marshall  Brothers  consists  of  a  single 
room  of  large  dimensions,  situated  in  the  interior  of  the  station 
proper  of  the  terminal  company,  and  is  usually  designated  as  a 
carriage  or  automobile  concourse.  Marshall  Brothers  now 
enjoy  this  exclusive  privilege  by  virtue  of  being  sublessees  of  St. 
Louis  Transfer  Company,  who  lease  said  concourse  with  other 
attending  privileges  from  the  terminal  company.  That  a  full 
understanding  of  the  issues  involved  may  be  had,  we  will  set 
out  the  contract  in  full: 

This  agreement,  made  and  entered  into  on  this  the  1st  day  of 
January,  1916,  by  and  between  the  Terminal  Railroad  Associa- 
tion of  St.  Louis,  hereinafter  called  terminal  association,  and  the 
St.  Louis  Transfer  Company,  hereinafter  called  transfer  com- 
pany, both  corporations  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Missouri ; 

Witnesseth : 

The  transfer  company  agrees  to  pay  to  the  terminal  associa- 
tion, in  consideration  of  the  use  of  the  carriage  concourse  in  the 
Union  station,  as  shown  on  the  blue  print  hereto  attached  and 
made  a  part  hereof,  and  for  certain  other  privileges,  during 
each  and  every  year  of  the  existence  of  this  agreement,  the 
sura  of  thirteen  thousand,  two  hundred  ($13,200)  dollars,  in 
monthly  instalments  of  eleven  hundred  ($1,100)  dollars  each, 
pnyable  at  the  end  of  each  month,  and  in  addition  thereto,  at  the 
end  of  each  year  of  said  term,  twelve  per  cent  (12%)  of  the 
gross  annual  income  over  and  above  the  sum  of  one  hundred  and 
ten  thousand  ($110,000)  dollars  derived  from  the  carriage-  of 
baggage  by  its  vehicles  to  and  from  the  said  Union  station  and 
from  the  handling  of  passengers  through  its  agency  irom  the  said 

Union  station. 
P.U.R.1918E. 
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In  consideration  of  said  payments,  the  transfer  company 
shall  have,  so  far  as  the  terminal  association  can  control  or  la^v- 
fully  grant  the  same,  the  exclusive  privil^e  of  soliciting  passen- 
gers and  baggage  in  and  upon  all  passenger  trains  using  said  sta- 
tion, and  within  the  space  inclosed  by  gates  and  fences,  during 
the  term  of  this  agreement,  in  the  same  manner  and  to  the  same 
extent  as  has  been  done  by  the  transfer  company  since  the  open- 
ing of  said  station ;  and  the  transfer  company  is  further  granted 
the  exclusive  use  of  the  office  inside  of  the  carriage  concourse, 
and  also  of  the  office  now  constructed  by  that  company  adjoin- 
ing the  north  wall  of  the  midway,  and  also  the  office  now  used 
by  it  in  the  baggage  department;  and  the  transfer  company  shall 
have  the  exclusive  privilege,  so  far  as  the  terminal  association 
can  legally  grant  the  same,  of  occupying  with  its  passenger  ve- 
hicles, said  carriage  concourse,  for  the  purpose  of  receiving  and 
delivering  passengers  to  or  from  said  station,  and  also  the  right 
to  enter  said  station  by  its  agents  and  employees  to  receive  and 
deliver  baggage  in  connection  with  the  business  herein  contem- 
plated. 

And  the  terminal  association  agrees  to  furnish  steam  heat  in 
the  said  office  in  the  carriage  concourse,  and  in  the  office  in  the 
baggage  room,  without  cost  to  the  said  transfer  company. 

And  the  transfer  company  shall  have  the  exclusive  privilege, 
so  far  as  the  terminal  association  can  legally  grant  the  same,  of 
checking  baggage  on  its  wagons  to  destination  at  hotels  and  resi- 
dences, under  the  rules  established  by  the  several  railway  com- 
panies, and  the  terminal  association  shall  at  its  own  cost  furnish 
the  necessary  wagon  checkmen  to  check  baggage  on  the  transfer 
company's  wagons  at  hotels,  as  done  heretofore. 

The  said  transfer  company  agrees  to  pay  for  electric  light  it 
consumes  in  the  three  offices  mentioned — office  in  carriage  con- 
course, baggage  room  and  midway — ^by  meter  measurement,  at 
the  same  rate  it  is  now  paying,  and  the  said  terminal  association 
agrees  to  f  umi^  light  in  the  concourse  and  in  the  glass  hood  on 
Nineteenth  street,  without  cost  to  the  transfer  company,  and  to 
clean  and  care  for  the  carriage  concourse*. 

The  transfer  company  agrees  that  its  agents  and  employees,  in 
the  transaction  of  the  business  herein  contemplated,  shall  con- 
duct the  same  under  the  rules  and  regulations  established  by  the 

P.U.R.1918E. 


Digitized  by  LjOOQIC 


398  MISSOURI  PUBLIC  SEUVICE  COMMISSION. 

terminal  association ;  and  if  at  any  time  complaint  shall  be  made 
by  the  terminal  association,  or  any  railway  company  using  said 
station,  against  any  employee  of  the  transfer  company,  for  in- 
fringement of  such  rules,  or  other  improper  conduct,  such  em- 
ployee shall  be  discharged  upon  request  therefor  made  by  said 
terminal  association. 

This  agreement  shall  continue  for  a  term  of  ten  (10)  years 
from  January  1,  1916. 

In  witness  whereof,  said  parties  have  caused  these  presents  to 
be  executed  in  duplicate  as  of  the  day  and  year  above  written. 

(Seal)  Terminal  Eailroad  Association  of  St.  Louis, 

By  W.  S.  McChesney,  President. 

Attest: 

O.  A.  Vinnedge,  Secretary. 

(Seal)  St.  Louis  Transfer  Company, 

By  G.  J.  Tansey,  President. 

Attest: 

Q.  B.  Walls,  Secretary. 

Examined  and  approved  as  to  form, 

T.  M.  Pierce,  General  Counsel. 

The  position  of  the  defendants  is  that  the  fraternal  organiza- 
tions,  complainants  in  case  No.  1377,  are  not  true  parties  at  in- 
terest in  the  issues  now  involved  before  the  Commission,  but 
that  the  Yellow  Motor  Car  Company  persuaded  them  to  partici- 
pate in  the  hearing  for  the  purpose  of  surrounding  the  issues 
with  a  more  public-like  demand  for  relief. 

In  making  a  consolidation  of  the  two  cases,  counsel  for  com- 
plainants made  the  following  admission: 

*'Mr.  Atkinson:  Let  the  record  show  that  the  reason  that  the 
complaints  were  filed  in  two  forms  was  that  some  of  the  oomidain- 
ants  in  case  1377  did  not  care  to  join  with  the  Yellow 
Motor  Car  Company  on  the  ground  that  they  might  be  showing 
partiality  between  the  different  taxicab  companies  in  the  city  of 
St.  Louis,  and  their  only  interest  was  in  behalf  of  the  public, 
and,  when  they  requested  it,  the  separate  complaint  was  made 
for  them.  It  is  considered  as  one  complaint  so  far  as  presenting 
all  the  facts,  and  the  Yellow  Motor  Car  Company  pays  the  fees." 

From  a  careful  analysis  of  the  evidence  of  Mr.  Knapp  and  Mr. 

P.U.R.1918E. 
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Lampkiiij  we  think  it  a  safe  conclusion  to  reach  that,  while  they 
want  efficient  taxi  service  from  the  Union  station  for  their  organ- 
izationS;  they  are  primarily  interested  in  having  the  taxi  com- 
panies reduce  their  scale  of  charges  in  the  city  of  St.  Louis,  and 
that  the  matter  of  discrimination  under  the  terms  of  the  written 
contract,  supra,  rests  wholly  between  their  coK^omplainant,  Yel- 
low Motor  Car  Company,  and  the  defendants. 

With  the  above  conclusion  reached,  we  can  now  proceed  to  par- 
ticularize the  complaint  of  the  Yellow  Motor  Car  Company, 
which  is  as  follows : 

That  the  terminal  company  has  in  vogue  such  discriminatory 
practices  predicated  upon  the  writen  contract,  supra,  which : 

(a)  Gives  to  Marshall  Brothers  Livery  Company  the  exclusive 
use  of  the  concourse  room  in  the  station  building,  with  its  at- 
tending privilege  of  soliciting  taxi  busipess ; 

(b)  Gives  to  St.  Louis  Transfer  Ccfmpany  exclusive  privilege 
of  soliciting  baggage  from  passengers  while  said  passengers  are 

'  under  transportation  control  of  the  terminal  company. 

This  case  has  been  ably  briefed  before  the  Commission  by 
counsel  upon  either  side  of  the  controversy,  and  that  there  is  a 
conflict  of  authorities  thereto  incident  existing  out  through  the 
various  court  jurisdictions  none  can  gainsay.  Complainants  rely 
upon  §  23,  article  12  of  our  state  Constitution,  §  3174,  Mo.  Eev. 
Stat.  1909,j§  34,  Missouri  Public  Service  Conmiission  Act,  and 
as  well  various  supporting  court  decisions.  These  provisions  of 
constitutional  and  statutory  law  follow : 

"K"o  discrimination  in  charges  or  facilities  in  transportation 
shall  be  made  between  transportation  companies  and  individuals, 
or  in  favor  of  either,  by  abatement,  drawback,  or  otherwise ;  and 
no  railroad  company,  or  any  lessee,  mi^nager,  or  employee  there- 
of, shall  make  any  preference  in  furnishing  cars  or  motive  pow- 
er."   Mo.  Const.  §  23,  art  12. 

"Railways  heretofore  constructed,  or  that  may  hereafter  be 
constructed  in  this  state,  are  hereby  declared  public  highways, 
and  railroad  companies  common  carriers.  No  railway  company, 
corporation  or  association  shall  hereafter  make  any  discrimina- 
tion in  charges  or  facilities  in  the  transportation  of  freight  or 
passengers  between  transportation  companies  and   individuals, 

nor  in  the  transportation  of  freight  between  commission  jiier- 
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chants  or  other  persons  engaged  in  the  transportation  of  freight 
and  individuals,  in  favor  of  either,  by  abatement,  drawback  or 
otherwise,  nor  shall  any  such  company,  corporation  or  associa- 
tion, nor  any  lessee,  nranager  or  employee  of  any  such  company, 
corporation  or  association  make  any  preference  between  the  par- 
ties aforesaid  in  furnishing  cars  or  motive  power,  for  the  pur- 
pose aforesaid.    •    •    •"    ^^-  ^^'  Stat  1909,  §  3174. 

"No  common  carrier  shall  make  or  give  any  undue  or  unrea- 
sonable preference  or  advantage  to  any  person  or  corporation  or 
to  any  locality  or  to  any  particular  description  of  traffic  in  any 
respect  whatsoever,  or  subject  any  particular  person  or  corpora- 
tion or  locality  or  any  particular  description  of  traffic,  to  any  un- 
due or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever."  Public  Service  Commission  Law,  §  34  [Laws 
1913,  p.  674]. 

Referring  to  §  34  of  the  act  creating  this  Commission,  supra^ 
we  do  not  think  the  position  of  complainant  incident  thereto  is 
well  taken.  This  section  has  been  ruled  upon,  with  a  state  of 
facts  identical  with  the  facts  now  before  us,  by  the  Public  Service 
Commission  of  West  Virginia.  The  decision  of  the  West 
Virginia  Conmiission  is  adverse  to  the  contention  of  complainant^ 
and  their  decision  finally  reached  the  supreme  court  of  appeals  of 
West  Virginia,  which  court  in  reviewing  the  Commission's  con- 
clusion gave  its  confirming  approval  thereto.  Rose  v.  Public  Serv- 
ice Commission,  75  W.  Va.  1,  L.R.A.1915B,  358,  88  S.  E.  85^ 
Ann.  Cas.  1918A,  700. 

We  do  not  think  it  incumbent  upon  this  Commission  to  enter 
into  an  extensive,  separate  review  of  the  great  mass  of  court  au- 
thorities cited  by  coimsel  in  the  briefs  on  both  sides.  Suffice  it  ta 
say,  however,  that  we  have  given  a  patient  analysis  of  all  deci- 
sions cited  by  counsel,  and  attempted  to  follow  the  greater  weight 
of  modern  pronouncements  of  our  courts  upon  the  subject-matter 
at  hand.  We  confess  that  many  of  the  adjudications  of  our  courts 
of  sister  states  on  this  important  subject  savor  much  of  being  dia- 
metrically opposed  to  each  other,  and  to  harmonize  these  numer- 
ous court  decisions  is  not  the  duty  of  this  Commission ;  but  such 
responsibility  rests  exclusively  within  the  province  of  the  courts,, 
which,  in  the  final  analysis,  are  vested  by  law  with  authority  to- 
review  onr  conclusions. 
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Under  such  existing  conditions,  should  not  the  guiding  star  for 
this  Commission,  following  in  the  first  instance  the  greater 
weight  of  court  authorities,  be  to  discover  what  will  best  sub- 
serve the  needs  and  requirements  of  the  using  public  ?  We  think 
so,  and  upon  that  basis  we  will  now  pass  upon  the  m^ts  of  the 
controversy.  It  should  be  first  imderstood  that  the  len^ed  conces- 
sions as  enumerated  in  the  written  contract,  supra,  are  the  prop^ 
erty  of  the  terminal  company,  and  might  not  at  all  times  be  a 
necessary  part  of  .the  public  business  of  the  terminal  company 
whose  primary  chartered  business  is  selling  transportation.  It 
has  numerous  concessions  of  a  like  character  which  it  leases,  and 
this  much-discussed  large  room  of  its  building,  called  a  carriage 
concourse,  constitutes  an  integral  part  of  its  station  building 
proper,  and  necessarily  represents  a  large  financial  outlay  of  the 
company.  That  the  terminal  company  could,  at  any  time,  util- 
ize this  large  room  for  restaurant  or  other  like  purposes  without 
in  any  particular  consulting  any  taxi  or  transfer  company  is  pat- 
ent upon  its  face. 

After  careful  study  of  the  whole  record  of  this  case,  the  Com- 
mission is  drawn  to  the  irresistible  conclusion  that  the  terminal 
company,  operating  its  business  as  it  does  in  the  great  metropoli- 
tan city  of  St.  Louis,  to  properly  safeguard  the  interests  of  its 
passenger  patrons  must  either  ccmtract  its  carriage  taxi,  and 
baggage  business  to  a  single  responsible  agency,  as  it  is  now 
doing,  or,  as  an  alternative,  completely  forbid  entrance  of  any 
and  all  such  agencies  within  its  property.  To  do  the  latter  means 
that  the  traveling  public  must  suffer  much  discomfort  because  a 
complaining  taxi  company  is  at  the  present  time  unsuccessful  in 
competing  with  a  rival  company  for  the  prize  of  a  purely  private 
contract,  while  if  the  single  responsible  agency  system  is  contin- 
ued it  means  that  the  terminal  company  can  control  by  contract 
the  present  highly  efi&cient  manner  by  which  it  yearly  handles 
its  throng  of  patrons ;  that  these  patrons  will  not  be  subjected  to 
the  petty  annoyances  of  a  pidl-ahd-haul  process  system  necessari- 
ly incident  where  representatives  of  competing  transfer  com- 
panies oome  in  contact  with  incoming  passengers,  and  that  unat- 
tended females,  children,  and  those  unsophisticated  in  the  wiles 
and  devices  of  a  great  city,  are  to  an  appreciable  extent  duly  pro< 
tected. 
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In  confirmation  of  the  forgoing  conclusions,  we  will  recite  a 
brief  excerpt  from  the  testimony  of  witness  B.  W.  Frauenthal, 
whose  experience  and  qualifications  to  speak  upon  this  subject 
appear  self-explanatory  in  his  testimony. 

Q.  Where  is  your  office  located  ? 

A.  Union  station. 

Q.  How  long  have  you  been  connected  with  the  Terminal  Bail- 
road  Association  ? 

A.  Thirty-four  years. 

Q.  What  experience  have  you  had  and  what  has  been  the  char- 
acter of  it  ? 

A.  My  experience  has  all  been  around  the  old  Union  depot 
and  Union  station  at  St.  Louis  in  the  capacity  of  tel^raph  op- 
erator, in  charge  of  train  orders,  Western  Union  service  at  the 
old  depot,  ten  years  in  the  information  bureau  at  the  new  Union 
station,  and  the  past  fourteen  years  in  charge  of  the  ticket  de- 
partment. 

Q.  Have  you  had  miuch  opportunity  to  observe  the  activities 
about  the  Union  station  and  the  manner  in  which  it  is  conducted 
with  reference  to  the  traveling  public? 

A.  I  have« 

Q.  I  will  ask  you  to  state  whether  or  not,  in  your  opinion,  it 
is  necessary  for  the  orderly  conduct  of  the  Uniqn  station  to  have 
one  single  responsible  agency  solicit  upon  the  station  premises 
and  upon  trains  the  patronage  of  the  traveling  public  themselves 
and  their  baggage? 

A.  I  do;  yes,  sir. 

Q.  Why? 

A.  I  will  have  to  tell  it  in  my  own  way,  if  you  will  permit 

Q.  Yes,  sir. 

A.  A  Union  station  proposition,  particularly  one  like  we  have 
at  St  Louis,  where  twenty-three  lines  radiate  therefrom,  we  are 
confounded  with  the  proposition  of. being  absolutely  a  neutral 
body.  That  is,  we  have  got  to  handle  all  classes  of  passengers 
absolutely  the  same.  The  different  interests — that  is,  not  only 
the  railroad  interests  which  are  in  strong  competition  around 
there,  but  also  the  outside  interest,  that  is,  the  merchants,  you 
might  say,  influence  upon  the  passengers  as  well  as  the  different 
transportation  lines,  that  is,  the  taxicab  lines^  or^  as  a  matter  of 
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fact,  any  kind  of  outside  interests  influences  upon  the  passengers. 
It  has  been  the  scheme  of  the  Union  fetation  to  protect  the  passen- 
gers that  are  intrusted  to  our  care  in  the  station,  and  for  that 
reason  our  employees  are  all  instructed  to  look  out  for  the  wel- 
fare of  the  passengers,  not  to  let  them  fall  into  the  hands  of  de- 
signing outsiders.  An  illustration  of  that:  We  have  got  to  even 
guard  our  waiting  room  against  foreigners  that  come  in  there  and 
speak  foreign  languages  and  take  foreigners  out  of  the  station 
and  rob  them,  and  those  conditions  exist  in  various  ways  around 
our  station,  and  it  is  our  proposition  to  take  care  of  those  passen- 
gers in  our  own  way. 

Q.  Under  present  conditions  does  a  single  agency  representing 
the  St.  Louis  Transfer  Company  go  upon  incoming  trains  ? 

A.  They  do. 

Q.  What  would  be  the  effect  upon  the  traveling  public  if  one 
or  more  solicitors  went  upon  the  trains  ? 

A.  You  wouldn't  be  able  to  control  them  at  all,  and  it  would 
bring  than  without  any  responsible  head  to  find  out  who  is  re- 
sponsible for  that  condition. 

Q.  Would  it  not  in  your  opinion  be  annoying  to  the  women 
with  children  traveling  alone  if  they  were  confronted  with  one 
or  more  solicitors  ? 

A.  It  would  be  a  general  condition.  Women  traveling  and 
women  with  a  highly  nervous  tension,  it  would  be  very  annoying. 

Q.  What  is  your  information  as  to  this  system  prevailing  in 
all  the  large  cities  in  the  United  States  i 

A.  Yes,  sir. 

Q.  It  originated  here  ? 

A.  As  far  as  I  know,  yes,  sir. 

Q.  And  has  it  not  been  adopted  in  New  York,  Chicago,  San 
Francisco,  Cleveland,  in  fact  great  cities  all  over  Uie  country  ? 

A.  I  have  always  understood  that  to  be  a  fact  and  have  veri- 
fied it  in  the  last  ten  days. 

Q.  State  whether  or  not  you  took  the  time  to  write  or  wire  the 
various  companies  operating  the  union  stations  at  the  large  cities 
to  find  out  what  system  prevailed  I 

A.  I  did ;  yes,  sir. 

Q.  What  system  did  you  find  ? 
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A.  absolutely  the  same  as  here,  where  one  responsible  party 
had  charge  of  the  soliciting  for  passengers  and  their  baggage. 
Q.  That  is,  upon  their  premises  ? 
A.  Yes,  sir. 

Witness  Dennis  O'Toole,  who  has  been  associated  with  the  ter- 
minal station  for  nearly  forty  years  and  for  many  years  last  past 
general  baggage  agent  of  the  terminal  company,  testified: 

Q.  Now  explain  how  the  passenger  is  solicited  on  the  train? 

A.  Well,  the  transfer  company  have  uniformed  agents  that 
board  the  trains  at  convenient  points,  it  having  been  previously 
arranged  for  the  trains  to  stop  at  some  certain  point  and  pick  up 
this  transfer  man;  he  goes  through  the  train  and  solicits  the 
business.  He  has  regular  rates  and  agrees  to  deliver  your  bag- 
gage to  the  Planters  HoteL  On  his  arrival  at  the  station  he 
comes  immediately  to  the  baggage  room  and  attaches  to  each  of 
those  checks  he  has  taken  up  a  check  or  a  tag  which  would  read 
the  kind  and  number  of  check  that  he  took  up,  and  he  would 
attach  to  the  other  end  of  this  the  check  which  he  has  taken  up 
from  you.  He  leaves  them  at  the  office  then  and  he  himself  or 
some  other  employee  of  the  transfer  company  has  the  privilege 
of  going  about  our  baggage  room  and  stripping  that  baggage 
themselves,  and  it  is  then  trucked  down  to  their  receiving  gates, 
to  their  delivery  gates  rather,  and  delivered  at  a  convenient  time 
to  the  transfer  company.  Now  if  the  passenger  elected  to  take 
that  check  uptown  with  him  it  would  come  down  by  some  other 
company  and  practically  the  same  operation  gone  through,  ex- 
cept that  the  baggage  would  be  delivered  to  the  outside  company. 

Q.  Mr.  O'Toole,  are  you  familiar  with  the  practices  of  ban- 
dling  baggage  at  the  large  stations  throughout  the  United  States  ? 

A.  More  or  less,  yes,  sir. 

Q.  Is  there  an  association  composed  of  representatives  of  the 
companies  controlling  the  large  stations  throughout  the  United 
States  ? 

A.  There  is  an  association  in  this  country  known  as  the  Amer- 
ican Association  of  Transfer  Companies,  comprised  of  the  au- 
thorized company  at  each  of  those  lai^  cities ;  each  city  in  the 
United  States  as  far  as  I  know,  or  any  city  of  any  size  where 
there  is  a  union  station,  has  one  company  known  as  the  author- 
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ized  company ;  and,  if  for  any  reason  I  have  occasion  to  take  up 
any  business  for  that  city  regarding  baggage,  that  is  the  p^son 
I  take  it  up  with. 

Q.  I  will  ask  you  to  state  whether  or  not  this  practice  here  of 
having  a  single  responsible  party  solicit  on  trains  prevails  in  all 
the  large  cities  in  the  United  States  ? 

A.  Yes,  sir;  as  far  as  I  know.  My  personal  knowledge  of  the 
cities  I  have  visited  in  my  time  there  is  one  authorized  company. 

A.  What  would  be  the  effect  upon  the  traveling  public  if  you 
had  more  than  one  authorized  agency  soliciting  passengers  and 
ba^age  on  the  trains  ? 

A.  Well,  it  would  result  in  confusion,  and  it  is  so  impracti- 
cable it  would  be  absurd,  to  have  four  or  five  or  a  half  a  dozen 
running  through  a  train  soliciting  business,  and  all  the  rules 
^nd  regulations  are  made,  as  far  as  I  know,  with  that  one  cbject, 
of  handling  the  passengers  with  the  least  possible  confusion,  as 
it  would  be  a  confusion  if  you  had  more  than  one  company. 

It  should  be  borne  in  mind  that  the  Union  station  is  well  and 
favorably  located  for  public  transportation  to  and  from  the  sta- 
tion to  all  parts  of  the  city  of  St.  Louis.  The  record  evidence 
shows  that  not  only  has  the  city  government  provided  additional 
public  stands  for  taxi  companies  in  the  streets  immediately  ad- 
jacent to  Union  station,  but  upon  said  streets  are  operated  street 
cars  of  one  of  the  greatest  street  car  systems  of  our  nation. 
These  street  cars  furnish  almost  momentary  service  for  a  small 
fare  to  all  parts  of  the  city  to  a  traveler  departing  from  Union 
station. 

These  conclusions,  we  think,  are  consonant  with  the  greater 
weight  of  authorities  of  our  courts  in  general,  and  with  those 
of  our  own  state  in  particular.  Casting  aside  without  comment 
the  holdings  of  the  courts  of  last  resort  in  many  of  our  sister 
states,  which  directly  support  our  conclusions  herein  reached,  we 
pause  to  make  recital  from  an  authority  which  is  now  recognized 
as  a  leading  authority  upon  this  subject.  Donovan  v.  Pennsyl- 
vania Co.  199  U.  S.  279,  50  L.  ed.  192,  26  Sup.  Ct.  Eep.  91, 
wherein  the  court  on  pages  295  and  296  said: 

"The  question  of  any  failure  of  the  company  to  properly  care 

for  the  convenience  of  passengers  was  not  one  that,  in  any  legal 
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aspect)  concerned  the  defendants  as  licensed  hackmen  and  cab- 
men. It  was  not  for  them  to  vindicate  the  rights  of  passengers. 
They  only  sought  to  use  the  property  of  the  railroad  company 
to  make  profit  in  the  prosecution  of  their  particular  business. 
A  hackman,  in  no  wise  connected  with  the  railroad  company,  can- 
not, of  right  and  against  the  objections  of  the  company,  go  upon 
its  grounds  or  into  its  station  or  cars  for  the  purpose  simply  of 
soliciting  the  custom  of  passengers;  but,  of  course,  a  passenger, 
upon  arriving  at  the  station,  in  whatever  vehicle,  is  entitled  to 
have  such  facilities  for  his  entering  the  company's  depot  as  may 
be  necessary. 

"Here  the  defendants  press  the  suggestion  that  they  are  en- 
titled to  the  same  rights  as  were  accorded  by  special  arrange- 
ment to  the  Parmelee  Transfer  Company.  They  insist,  in  effect, 
that,  as  carriers  of  passengers,  they  are  entitled  to  transact  their 
business  at  any  place  which,  under  the  authority  of  law,  is  de- 
voted primarily  to  public  uses — certainly,  at  any  place  open 
to  another  carrier  engaged  in  the  same  kind  of  business.  But 
this  contention,  when  applied  to  the  present  case,  cannot  be 
sustained.  The  railroad  company  was  not  bound  to  accord  this 
particular  privil^e  to  the  defendants  simply  because  it  had 
accorded  a  like  privil^e  to  the  Parmelee  Transfer  Company; 
for  it  had  no  contractual  relations  with  the  defendants,  and 
owed  them,  as  hackmen,  no  duty  to  aid  them  in  their  special 
calling.  The  defendants  did  not  have,  or  profess  to  have,  any 
business  of  their  own  with  the  company.  In  meeting  their 
obligations  to  the  public,  whatever  the  nature  of  those  obliga- 
tions, the  defendants  could  use  any  property  owned  by  them,  but 
they  could  not,  of  right,  use  the  property  of  others  against  their 
consent.  In  maintaining  a  highway,  under  the  authority  of  the 
state,  the  first  and  paramount  obligation  of  the  railroad  company 
was,  as  we  have  already  said,  to  consult  the  comfort  and  conven- 
ience of  the  public  who  used  that  highway.  To  that  end  it 
could  use  all  suitable  means  that  were  not  forbidden  by  law.  In 
its  discretion  it  could  accept  the  aid  or  stipulate  for  the  services 
of  others.  But,  after  providing  fully  for  the  wants  of  passen- 
gers and  shippers,  it  did  not  undertake,  expressly  or  by  impli- 
cation, to  so  use  its  property  as  to  benefit  those  who  had  no 
business  or  connection  with  it.     It  is  true  that  by  its  arrange- 
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ment  with  the  railroad  company  the  Parmelee  company  was 
given  an  opportunity  to  control,  to  a  great  extent,  the  business 
of  carrying  passengers  from  the  Union  passenger  station  to 
other  railway  stations  and  to  hotels  or  private  houses  in  Chicago. 
But  in  a  real,  substantial,  legal  sense,  that  arrangement  cannot 
be  regarded  as  a  monopoly  in  the  odious  sens^  of  that  word,  nor 
does  it  involve  an  improper  use  by  the  railroad  company  of  its 
property.  That  arrangement  is  to  be  deemed,  not  unreasonably, 
a  means  devised  for  the  convenience  of  passengers  and  of  the 
railroad  company,  and  as  involving  such  use  by  the  cc^npany 
of  its  property  as  is  consistent  with  the  proper  performance  of 
its  public  duties  and  its  ownership  of  the  property  in  question. 
If  the  company,  by  such  use  of  its  property,  aJso  derived  pecu- 
niary profit  for  itself,  that  was  a  matter  of  no  concern  to  the  de- 
fendants,  and  gave  them  no  ground  of  complaint.'' 

We  cannot  agree  with  counsel  for  tiie  complainant  that  the 
case  of  Cravens  v.  Eodgers,  101  Mo.  247,  14  S.  W.  106,  is  con 
clusively  controlling  upon  the  action  of  the  Commission  in  this 
case.  In  the  Cravens  Case,  our  supreme  court  had  a  much  dif- 
ferent state  of  facts  before  it.  Furthermore,  the  principal  party 
at  interest  in  this  case,  to  wit,  the  raiboad  company,  was  not  a 
party  to  that  case.  Since  the  decision  in  the  Cravens  Case  our 
supreme  court  has  enunciated  a  counter  doctrine.  Wiggins  Ferry 
Co.  V.  Chicago  &  A.  E.  Co.  128  Mo.  224,  27  S.  W.  568,  30 
S.  W.  430;  Home  Telepk  Co.  v.  Sarcoxie  Light  &  Teleph.  Co. 
236  Mo.  114,  36  L.E.A.(N.S.)  124,  139  S.  W.  108.  We  are 
much  impressed  with  the  reasoning  of  Judge  Van  Valkenburgh 
in  the  case  of  Skaggs  v.  Kansas  City  Terminal  E.  Co.  233  Fed. 
827.  This  case  is  the  most  recent  case  we  can  find  upon  this  sub- 
ject, and  in  the  Skaggs  Case  the  issues  involved  at  Union  station 
in  Kansas  City  were  practically  the  same  as  now  before  us  rela- 
tive to  Union  station  at  St.  Louis.  In  this  decision,  among  other 
things,  Judge  Van  Valkenburgh,  said,  1.  c  828 : 

'TJnder  such  conditions,  the  rule  in  Federal  jurisdictions  is 
controlling;  and  that  rule  is  the  later  and  better  reasoned  doc- 
trine and  is  supported  by  the  undoubted  weight  of  authority. 
A  railroad  and  depot  company  may  lawfully  exclude  some  hack- 
men  or  carriers  of  baggage  from  entering  its  grounds  or  station 

for  the  purpose  of  soliciting  patronage  and  plying  their  vocation, 
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while  it  gives  to  others  the  exclusive  privilege  of  doing  so. 
Donovan  v.  Pennsylvania  Co.  199  U.  S.  279,  50  L.  ed.  192,  26 
Sup.  Ct.  Kep.  91;  Depot  Carriage  &  Baggage  Co.  v.  Kansas 
City  Terminal  K.  Co.  (C.  C.)  190  Fed.  212 ;  Oregon  Short  Line 
R.  Co.  V.  Davidson,  16  L.R.A.(KS.)  777,  and  note  (33  Utah, 
370,  94  Pac.  10,  14  Ann.  Cas.  489).  The  latter  case  is  selected 
for  citation  because  of  its  exhaustive  and  convincing  reasoning, 
and  of  the  complete  presentation  of  doctrine  and  authorities  in 
the  attendant  footnote. 

"Plaintiffs  rely  upon  the  contention  that  the  contrary  doctrine 
prevails  in  this  state,  and  that  this  case  should  be  governed  by 
the  law  of  the  jurisdiction  in  which  the  station  is  situated.  The 
decision  in  Donovan  v.  Pennsylvania  Co.  supra,  seems,  on  first 
impression,  to  be  conditioned  upon  the  absence  of  valid  state 
legislation  to  the  contrary;  but  such  is  really  not  the  case  as 
applied  to  the  doctrine  generally.  In  that  case,  so  far  as  ap- 
pears from  the  record,  the  Federal  jurisdiction  was  founded 
solely  upon  diversity  of  citizenship,  and  so  the  existence  or  non- 
existence of  local  prohibitions  became  pertinent  and  was  dis- 
cussed ;  but  such  considerations  lose  their  force  in  a  case  in  which 
Congress,  by  entering  the  field,  has  drawn  to  the  courts  of  the 
United  States  paramount  jurisdiction  and  authority.  The  sub- 
ject is  then  one  of  general  law,  in  respect  of  which  the  courts 
of  the  United  States  are  entitled  to  exercise  their  independent 
judgment  in  light  of  the  settled  principles  that  must  always  con- 
trol the  determination  of  the  legal  rights  of  parties.  Donovan 
V.  Pennsylvania  Co.  199  U.  S.  loc.  cit.  300,  50  L.  ed.  201,  26 
Sup.  Ct.  Rep.  91,  supra.  The  rule  announced  by  the  Suppane 
Court  of  the  United  States  must  be  determinative  of  the  present 
controversy. 

"But,  even  though  it  were  to  be  conceded  that  the  local  law 
controls,  nevertheless,  after  careful  examination,  I  am  of  opin- 
ion that  the  decisions  of  the  highest  courts  of  this  state  do  not 
sustain  plaintiffs'  position.  Reliance  is  placed  upon  §  28  of  arti- 
cle 12  of  the  Missouri  Constitution,  to  wit : 

*'  'DiscrvmiTuUion  "between  CompanieM  and  Individuals. — "So 

discrimination  in  charges  or  facilities  in  transportation  shall  be 

made  between  transportation  companies  and  individuals,  or  in 

favor  of  either,  by  abatement,  drawback  or  otherwise;  and  no 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


UNITED  COMMERCIAL  TRAVELERS  ▼.  MARSHALL  BROS.  L.  CO.    409 

railroad  company,  or  any  lessee,  manager,  or  employee  thereof, 
shall  make  any  preference  in  furnishing  cars  or  motive  power/ 

"And  upon  §§  3174  and  3184,  Mo.  Rev.  Stat.  1909,  which 
read  as  follows: 

"  *Sec.  3174.  Railways  Declared  Public  Highways^  and  Com- 
panies Common  Carriers  —  Discrimmation  Prohibited  —  Pen- 
alty.— ^Railways  heretofore  constructed,  or  that  may  hereafter  be 
constructed  in  this  state,  are  hereby  declared  public  highways, 
and  railroad  companies  common  carriers.  No  railway  company, 
corporation  or  association  shall  hereafter  make  any  discrimina- 
tion in  charges  or  facilities  in  the  transportation  of  freight  or 
passengers  between  tranq>ortation  companies  and  individuals, 
nor  in  the  transportation  of  freight  between  commission  mer- 
chants or  other  persons  engaged  in  the  transportation  of  freight 
and  individuals,  in  favor  of  either,  by  abatement,  drawback  or 
otherwise,  nor  shall  any  such  company,  corporation  or  associa- 
tion, nor  any  lessee,  manager  or  employee  of  any  such  company, 
corporation  or  association  make  any  preference  between  the  par- 
ties aforesaid  in  furnishing  cars  or  motive  power,  for  the  pur- 
pose aforesaid.  Any  company,  corporation  or  association,  or 
manager,  lessee  or  employee,  violating  the  provisions  of  this 
section  shall  forfeit  and  pay  to  the  party  injured  the  whole 
amount  of  such  transportation  charged,  to  be  recovered  before 
any  court  of  competent  jurisdiction:  Provided,  that  excursion 
or  commutation  tickets  may  be  issued  at  special  rates.  Rev. 
Stat.  1899,  §  1127.' 

"  *Sec.  3184.  Discrimination  between  Persons  or  Localities 
Prohibited. — It  shall  be  unlawful  for  any  such  common  carrier 
to  make  or  give  any  undue  or  imreasonable  preference  or  ad- 
vantage to  any  particular  person,  company  or  firm,  corporation 
or  locality,  in  the  transportation  of  goods,  wares  and  merchan- 
dise of  any  character,  or  to  subject  any  particular  person,  firm, 
corporation  or  locality,  cnr  any  particular  description  of  traffic, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage  with 
respect  to  such  transportation;  and  all  such  common  carriers 
shall  afford  equal  facilities  for  the  interchange  of  traffic  between 
their  respective  lines,  and  for  receiving,  forwarding  and  switch- 
ing cars  and  delivering  property  to  and  from  their  lines,  and  to 
and  from  other  lines  and  places  connected  therewith,  and  shall 
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not  discriminate  in  their  accommodation,  rates  or  charges  be- 
tween such  connecting  lines  and  places.  But  this  provision 
shall  not  be  construed  as  requiring  such  common  carriers  to  give 
the  use  of  their  tracks  or  terminal  facilities  to  other  common 
carriers  engaged  in  a  similar  business.    Rev.  Stat.  1899,  §  1133.' 

"Counsel  cite  the  following  Missouri  cases  in  support  of  their 
contention:  Cravens  v.  Bodgers,  101  Mo.  247,  14  S.  W.  106; 
Christie  v.  Missouri  P.  R.  Co.  94  Mo.  453,  2  Inters.  Com.  Rep. 
22,  7  S.  W.  567;  Home  Teleph.  Co.  v.  Granby  &  N.  Teleph.  Co. 
147  Mo.  App.  loc.  cit.  237,  126  S.  W  773;  Hobart-Lee  Tie  Co. 
V.  Stone,  135  Mo.  App.  438,  117  S.  W.  604. 

"It  seems  obvious  that  the  sections  of  Constitution  and  stat- 
utes quoted  apply  only  to  those  doing  business  with  carriers  in 
connection  with  railroad  transportation;  that  is  to  say,  patrons 
or  would-be  patr6ns  who  sustain  a  contractual  relation  with 
them.  Hack  drivers  generally  stand  in  no  such  a  relation  to 
the  defendant  terminal  company.  It  is  true  that  in  Cravens  v. 
Rodgers,  supra,  the  supr^ne  court  of  Missouri,  in  a  case  between 
two  transfer  lines  to  which  the  railroad  company  was  not  a  party, 
held,  in  effect,  that  such  an  exclusive  privilege  cannot  be  given, 
as  against  public  policy  and  the  spirit  of  the  state  Constitution 
(art  12,  §  23,  supra) ;  but  the  supreme  court  of  Missouri  did 
not  undertake  in  that  case  to  construe  this  article  of  the  Consti- 
tution. It  said  that  such  an  agreement  was  against  its  spirit, 
not  its  terms;  and  it  based  its  ruling  upon  its  conception  of 
public  policy  and  general  law.  In  such  cases,  as  we  have  seen, 
local  decisions  are  not  controlling.  Donovan  v.  Pennsylvania 
Co.  supra.  It  should  further  be  remarked  that  §§  3174  and 
3184  were  upon  the  statute  book  when  Crav^is  v.  Rodgers  was 
decided,  and  no  mention  is  made  of  these  sections  as  affecting 
the  subject  now  under  discussion. 

"I  do  not  find  that  these  sections  have  been  held  applicable 
to  a  state  of  facts  such  as  is  here  presented.  But  if  decisions  of 
the  state  courts  of  appeals  are  so  viewed,  we  are  reminded  that, 
Avhile  entitled  to  respectful  consideration,  they  are  not  the  de- 
cisions of  the  highest  judicial  tribunal  of  the  state,  which  alone 
are  binding  on  the  Federal  courts  in  their  construction  of  local 
statutes.    Federal  Lead  Co.  v.  Swyers,  88  C.  C.  A.  547, 161  Fed. 

687. 
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^'However  it  may  be  profitable  to  make  brief  examination  of 
such  cases  cited.  In  Hobart-Lee  Tie  Oo.  v.  Stone,  135  Mo. 
App.  43S,  117  S.  W.  604,  the  court  limits  its  ruling  to  railroad 
transportation  affecting  patrons  of  the  carriers  in  this  respect, 
which  is  in  agreement  with  the  views  herein  expressed.  In 
Home  Teleph.  Co.  v.  Granby  &  N.  Teleph.  Co.  147  Mo.  App. 
216,  126  S.  W.  778,  the  majority  opinion,  while  indirectly  sup- 
porting the  general  contention  of  plaintiffs,  does  not  attempt  to 
•construe  the  sections  of  statute  under  discussion.  The  dissent- 
ing opinion,  however,  is  in  full  accord  with  the  doctrine  an- 
nounced by  this  court.  In  Home  Telephone  Co.  v.  Sarcoxie  Light 
A  Teleph.  Co.  236  Mo.  114,  36  L.R.A.(N.S.)  124,  139  S.  W. 
108,  the  supreme  court  reverses  the  ruling  of  the  court  of  ap- 
peals just  referred  to,  and  expressly  declares  the  dissenting  opin- 
ion of  Judge  Reynolds  to  be  the  law  of  the  case.  Judge  Graves 
refers  to  §  3106  of  the  Railroad  Act  (Mo.  Rev.  Stat.  1909), 
which  reads :  *A11  railroad  corporations  may  contract  with  each 
other,  or  with  other  corporations,  in  any  manner  not  inconsist- 
ent with  the  scope,  object  and  purpose  of  their  creation  and 
management;  and  cites  with  approval  Wiggins  Ferry  Co.  v. 
Chicago  &  A.  R.  Co.  73  Mo.  389,  39  Am.  Rep.  519 ;  id.  128 
Mo.  224,  27'S.  W.  568,  30  S.  W.  430,  in  which  it  was  held  to  be 
proper  for  a  railway  company  to  enter  into  a  contract  with  a 
single  ferry  company  to  handle  its  trade,  and  further  that  such 
contract  is  not  viewed  as  violative  of  public  policy,  nor  as  being 
a  contract  in  restraint  of  trade  or  creating  a  monopoly.  These 
rulings  supersede  the  Missouri  cases  cited  by  counsel  for  plain- 
tiffs, in  so  far  as  the  same  may  seem  to  be  in  conflict  with  the 
doctrine  here  announced.  In  any  aspect,  therefore,  the  matter 
is  thus  left  for  the  independent  judgment  of  this  court,  which 
must  be  governed  by  considerations  of  general  law  and  by  the 
pronouncements  of  Federal  courts  of  last  resort. 

'It  should  be  added  that  by  stipulation,  as  well  as  by  the 
proofs,  the  property  of  the  terminal  company  is  to  be  deemed 
in  every  legal  sense  private  property  as  between  it  and  those 
of  the  general  public  who  have  no  occasion  to  use  it  for  pur- 
poses of  transportation.  The  right  of  the  company  to  Ihe  ex- 
clusive use  and  enjoyment  thereof  is  as  perfect  an<J  absolute  as 
that  of  an  owner  of  real  property  not  burdened  with  public  or 
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private  easements  or  servitudes.  Furthermore,  the  rights  of  the 
public  are  not  impaired  by  the  grant  by  a  railroad  company  of 
the  exclusive  privil^^e  to  solicit  patrcmage  for  hacks  and  bag- 
gage transferring  within  its  depot  grounds,  where  the  recipient 
of  the  privil^e  and  the  facilities  furnished  are  subject  to  legis- 
lative regulation.  Oregon  Short  Line  K.  Co.  v.  Davidson,  33 
Utah,  370,  16  L.R.A.(N.S.)  777,  94  Pac.  10,  14  Ann.  Cas.  489. 
It  is  conceded  in  the  present  case  that  the  transfer  companies' 
rates  and  fares  are  subject  to  such  regulation. 

"It  appears  convincingly  that  the  limitation  of  the  station 
transfer  privilege  to  a  single  responsible  party  is  in  no  sense 
unreasonable.  While  the  matter  of  revenue  is  concededly  in- 
vcdved,  nevertheless  the  station  company  is  bo  doubt  actuated 
by  experience  thus  to  eliminate,  to  great  extent,  the  possibility 
of  abuses  which  are  known  to  have  been  present  in  the  past  at 
the  old  station.  Adequate  provision  is  made  in  the  contract  for 
all  the  needs  of  the  traveling  public  in  this  regard.  Manifestly, 
outgoing  passengers  are  in  no  wise  affected,  because  plaintiffs 
and  others  have  the  conceded  right  to  enter  upon  the  premises 
of  the  terminal  company  for  the  purpose  of  actual  delivery  of 
passengers  and  baggage.  They  also  have  the  right  to  receive 
passengers  and  baggage  for  whose  transportation  they  shall  have 
already  received  orders.  The  freedom  of  all  parties  to  take  their 
stands  upon  appropriate  public  places  outside  the  limits  of  the 
premises  of  defendant  terminal  company  affords  to  the  public 
generally,  including  all  incoming  passengers,  every  opportunity 
to  avail  itself  of  their  services,  should  it  so  desire.  The  new 
Union  station  has  been  built  with  a  view  to  affording  every  con- 
venience and  comfort  to  travelers.  The  interests  of  th^  public 
demand  that  the  terminal  company  should  be  given  every  op- 
portunity to  keep  its  approaches  cleanly  and  atractive.  The 
presence  of  horses  in  considerable  numbers  near  its  principal 
entrance,  and  in  close  proximity  to  the  very  high-class  restau- 
rant maintained,  detracts  much  from  the  comfort  of  patrons. 
No  doubt  the  plaintiffs  and  those  similarly  situated  make  effort 
to  render  their  stands  as  unobjectionable  as  possible,  but  com- 
mon experience  teaches  that  such  efforts  cannot  be  wholly  suc- 
cessful.   However,  this  case  is  decided  upon  the  property  rights 

involved  independently  of  such  considerations.'* 
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Believing  that  we  are  warranted  by  both  the  law  and  the 
facts  in  deciding  against  the  contention  of  complainants  upon 
the  merits  of  this  cause,  we  deem  it  unnecessary  to  pass  upon 
other  issues  raised  in  the  case  which  are  of  only  secondary  im- 
portance to  the  main  issue  herein  involved.  The  complaints 
will  be  dismissed,  and  an  order  will  issue  in  conformity  with 
the  conclusions  herein  expressed. 

All  concur. 

Note.— Jurisdictkm  of  Commission  generally. 

In  Be  Independent  Sewer  Pipe  Co.  (1918)  248  Fed.  547,  554,  the 
court  said:  *TVTiat  rate  shall  be  established  for  the  hauling  of  a 
specified  commodiiy  is  an  administrative  or  legislative  question  and 
therefore  properly  determinable  by  the  Commission;  what  a  given 
commodity  is,  is  a  judicial  question  over  which  obviously  the  Com- 
mission has  no  jurisdiction.'^ 

In  Haire  &  Aldrich  v.  Chicago  &  I.  M.  E.  Co.  No.  7041,  May  13, 
1918,  the  Illinois  Commission  has  no  jurisdiction  in  a  complaint 
alleging  tliat  roadway  of  railroad  company  is  so  maintained  as  to 
interfere  with  proper  drainage  over  land  lying  adjacent  to  the  right 
of  way. 

In  Be  York  County  Water  Co.  F.  C.  168,  June  28,  1918,  in  dis- 
cussing a  contract  made  between  a  utility  and  a  municipality,  the 
Maine  Commission  said :  ^^'e  shall  assume  for  the  purposes  of  this 
case  that  the  parties  had  a  legal  right  to  make  it.  They  cannot  liti- 
gate its  present  effect  before  this  Conmiission,  and  will  be  left  to 
do  so  in  some  court  having  jurisdiction  over  such  matters,  if  they 
wish  to  do  so.'' 

In  Be  Laurel  Beach  Asso.  Docket  No.  2469,  Oct.  26,  1917,  in 
den}dng  a  petition  for  the  extension  of  electric  service  through  the 
streets  of  a  residential  district,  the  Connecticut  Commission  called 
attention  to  the  fact  that  the  streets  were  not  public,  highways,  and 
stated  that  there  was  doubt  as  to  whether  the  Commission  would 
have  jurisdiction  to  order  such  an  extension  in  the  absence  of  evi- 
dence that  the  parties  owning  the  fee  in  such  streets  had  given  or 
offered  permanent  rights  to  the  company  to  construct  its  lines  of 
]K)Ies  and  wires  therein, 
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BE  PAYETTE  LIGHT,  ICE,  &  COAL  COMPANY. 
[Case  No.  1497.] 

Public  utiUtiea  —  What  constitutes. 

1.  A  company  owned  by  an  individual  and  operating  an  electric 
plant  for  the  purpose  of  supplying  service  to  the  public  is  an  electrical 
corporation  within  the  meaning  of  the  Missouri  Public  Service  Com- 
mission Law  so  as  to  subject  it  to  the  jurisdioticBi  of  t&e  C<HBmi88ion. 

Constitutional  law  —  Impairment  of  contract  —  Maximum,  rate  con- 
dition  in  lease, 

2.  llie  power  of  the  Missouri  Commission  to  increase  the  rates  of 
a  public  utility  is  not  affected  by  a  rate  provision  in  a  lease  of  the 
property  by  a  city  to  the  present  owner  of  the  utility. 

Discrimination  —  Free  service  —  Electricity, 

3.  The  owner  of  an  electric  utility  should  not  furnish  free  service 
either  to  his  employees  or  to  the  members  of  his  family,  but  he  is 

.  entitled  to  use  light  at  his  office  for  advertising. 
Apportionment  —  Coal  expense  —  Basis. 

4.  An  apportionment  of  the  cost  of  coal  to  an  electric  plant  upon 
the  basis  of  10  pounds  of  coal  per  kilowatt  hour  was  held  reasonable. 

[June  18,  1918.] 

Application  to  justify  a  proposed  increase  of  electric  rates; 
granted. 

Bean,  Commissioner :  John  B.  Bell,  doing  business  under  the 
name  of  the  Fayette  Light,  Ice,  &  Coal  Company,  filed  an  j^ppli- 
cation  on  the  16th  day  of  March,  1918,  for  an  increase  in  electric 
rates  at  Fayette,  Missouri,  upon  less  than  thirty  days'  notice. 
He  also  filed  at  the  same  time  a  tariff  containing  the  proposed 
rates  to  be  effective  on  the  1st  day  of  April,  1918.  The  hearing 
upon  the  application  was  not  completed  prior  to  the  effective  date 
of  the  tariff  containing  the  new  rates,  hence  it  was  suspended, 
pending  an  investigation  of  the  reasonableness  of  the  proposed 
rates.  The  city  of  Fayette  filed  answer  in  opposition  to  the  ap- 
plication for  a  new  tariff  of  electric  rates. 

A  hearing  herein  was  held  at  Fayette  on  the  11th  day  of 
April,  1918.  The  case  was  thereafter  argued  before  the  Com- 
mission and  briefs  were  filed  by  the  parties  hereto. 

The  city  of  Fayette,  prior  to  the  31st  day  of  January,  1910, 
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owned  and  operated  an  electric  plant  at  Fayette  for  lighting  the 
streets  of  the  city,  and  for  furnishing  light  and  power  to  the  citi- 
zens thereof.  On  the  day  aforesaid  the  city  leased  the  electric 
plant  to  the  applicant  herein  for  a  term  of  ten  years  thereafter. 
The  applicant  has  continued  to  operate  the  electric  plant  under 
the  lease,  and  desires  to  continue  such  operation  until  the  end 
of  the  lease.  It  was  provided  in  the  lease  that  the  applicant 
should  furnish  certain  lighting  for  the  streets  and  public  places 
of  the  city  of  Fayette  as  one  of  the  considerations  therefor,  with- 
out charge'  to  the  city  other  than  the  use  of  the  property  of  the 
city,  as  provided  in  the  lease. 

The  applicant  has  not  charged  in  excess  of  the  rates  specified 
in  the  lease,  but  now  seeks  to  raise  the  rates  charged  the  public 
at  Fayette  20  per  cent  to  cover  increased  operating  costs.  The 
applicant  is  not  seeking  to  change  the  agreement  as  entered  into, 
made  for  lighting  the  streets  of  the  city.  The  city  of  Fayette  by 
answer  filed  herein  takes  the  position : 

(1)  That  the  applicant  is  not  a  person  or  corporation  within 
the  meaning  of  §  69  of  the  Public  Service  Commission  Law,  and 
hence  that  the  Commission  has  no  authority  over  the  rates 
charged  by  the  applicant 

(2)  That  the  city  was  authorized  by  law  to  enter  into  the 
contract  with  the  applicant,  prescribing  rates  to  be  charged  by 
electric  service,  and  that  during  the  term  of  the  contract  the 
rates  cannot  be  changed  without  doing  violence  to  the  Federal 
and  state  Constitutions,  which  prohibit  the  impaii-ment  of  the 
obligation  of  a  contract. 

(3)  The  city  offers  to  annul  the  lease,  and  to  release  petitioner 
from  all  further  liability  thereon,  and  to  take  over  and  operate 
the  light  plant,  and  proposes  that  all  rights  under  the  lease  be 
ascertained  and  adjusted  in  accordance  with  the  rights  of  the 
parties. 

[1]  Under  the  terms  of  subsections  12  and  13  of  §  2  of  the 
Public  Service  Commission  Law,  the  applicant  is  an  electrical 
corporation  within  the  meaning  of  the  Public  Service  Commis- 
sion Law. 

[2]  The  principle  involved  in  the  second  contention  of  the 
city,  namely,  that  the  contract  between  the  city  and  the  appli- 
cant, naming  rates  to  be  charged  for  electricity,  has  been  ruled 
P.U.R.1918E. 
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adversely  to  the  city  by  our  supreme  court  in  the  case  of  State 
ex  rel.  Sedalia  v.  Public  Service  Commission,  decided  <m  the 
4th  day  of  Jun^  1918.  In  that  case  the  court  held  that  under 
the  Constitution  of  the  state  the  legislature  could  not  authorize 
a  cit)*  to  make  a  contract  for  rates  for  water  sernce  that  were 
not  subject  to  change  by  the  state  in  the  exercise  of  the  police 
power  through  the  agency  of  the  Public  Service  Commission. 
The  ruling  in  the  Sedalia  Case  is  controlling  here.  The  Com- 
mission has  the  power  to  prescribe  reasonable  rates  to  be  charged 
by  the  applicant  for  electric  service  at  Payette,  notwithstanding 
tlie  contract  for  certain  rates  between  the  applicant  and  the  city. 
The  eifect  of  a  change  in  the  rates  from  the  rates  named  in  the 
contract  between  the  applicant  and  the  city  upon  the  other  pro- 
visions of  the  contract,  and  the  offer  of  the  city  to  rescind  the 
contract  rather  than  have  the  rates  raised,  are  questions  for  the 
courts  to  determine. 

The  rate  chai'ged  by  the  applicant  for  commercial  lighting  is 
10  cents  per  kilowatt  hour,  with  discounts  on  monthly  bills  vary- 
ing with  the  amount  of  the  bills ;  minimum  chai'ge,  $1. 

The  rates  charged  for  power  vary  from  7  cents  per  kilowatt 
hour  to  ii  cents  per  kilowatt  hour  on  monthly  bills. 

The  applicant  proposes  to  increase  the  rates  by  adding  to  the 
net  amount  of  the  monthly  bills  under  the  present  schedule  of 
rates  an  additional  20  per  cent  thereof  to  cover  increased  cost  of 
coal,  labor,  and  other  operating  expenses  during  the  emergency 
caused  by  the  war. 

The  defendant  submitted  exhibits  as  showing  the  revenues  and 
expenditures  from  the  business  for  the  years  1915,  1916,  and 
1917,  as  follows: 

STATEMENT  FOR  YEAR  1915. 

By  total  receipts  of  electric  light  plant  for  1915 $11,448.95 

To  labor    $5,520.00 

Material  &  supplies 653.40 

Fuel  1825  tons  @  $2.25  per  ton  4,107.25 

General  expense  476.00 

Insurance    363.75 

Net  profit  on  operations  for  year  1915  328.53 

$11,448.93 
Total    net    profit    on    electric    light    plant    for    1915, 

amount    328.63 
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STATEMENT  FOR  THE  YEAR  1916. 

By  total  receipts  of  electric  light  plant  for  1016 $13,018.14 

To  labor    $6,120.00 

Material  k  supplies   674.30 

Fuel  1875  tons  @  $2.75  per  ton   5,156.26 

General  expense   .* 484.00 

Insarance    363.76 

Net  profit  on  operations  for  year  1916 219.84 

$13,018.14 
Total    net    profit    on    electric    light    plant    for    1016, 

amonnt    .* 219.83 

STATEMENT  FOR  THE  YEAR  1917. 

By  total  receipts  of  electric  light  plant  for  1917  $13|369.46 

To  labor    $6,240.00 

Material  &  supplies   724.00 

Fuel  2,002  tons  @  $4  per  ton  8,008.00 

General    expense 662.00 

Insurance    379.76 

Net  loss  on  electric  light  plant  for  1917 , $15,031.75       2,562.29 

$15,931.75 
Total  loss  on  electric  light  plant  for  year  1917 2,662.29 

[3]  On  the  basis  of  the  consumption  for  the  year  1917  it  is 
estimated  that  the  new  rates  will  increase  the  revenue  to  the  ap- 
plicant approximately  $2,600  annually.  It  appears  from  the  evi- 
dence that  applicant,  prior  to  April,  1917,  furnished  lighting 
service  free  to  a  member  of  his  family,  and  that  applicant  is  fur- 
nishing lighting  service  free  to  his  employees.  All  free  service 
should  be  discontinued,  and  all  consumers  in  the  same  class 
f^hould  pay  the  same  rates  as  indicated  by  the  schedule.  Appli- 
cant is  entitled  to  use  light  at  his  office  for  advertising. 

The  applicant  operates  an  ice  plant  and  a  retail  coal  business 
4it  Fayette.  The  ice  plant  is  operated  with  steam  from  the  elec- 
tric plant.  The  electric  plant  is  also  used  to  pump  water  for  the 
city.  The  applicant's  employees  in  the  electric  plant  also  per- 
form service  in  the  other  businesses. 

In  the  foregoing  exhibits  applicant  has  set  forth  the  expense 
applicable  to  the  electrical  business.  The  method  of  apportion- 
ment of  the  expense  between  the  electric  and  the  other  businesses 
is  not  seriously  questioned,  except  as  to  the  item  of  coal.  The 
steam  from  the  boiler  at  the  electric  plant  is  used  to  generate 
electricity  to  pump  water  for  the  city,  and  during  a  part  of  the 
jear  to  operate  the  ice  plant. 
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[4]  Applicant  has  elected  to  apportion  the  cost  of  coal  to  the 
electric  plant  upon  the  basis  of  10  pounds  of  coal  per  kilowatt 
hour.  Applicant  keeps  a  meter  at  the  switchboard,  and  ascer- 
tains thereby  the  number  of  kilowatt  hours  of  current  generated. 
The  foregoing  seems  to  be  a  reasonable  fair  basis  for  the  appor- 
tionment of  the  cost  of  coal,  and  renders  unnecessary  any  fur- 
ther reference  to  the  conflict  in  the  evidence  as  to  whether  appli- 
cant's employees  kept  an  accurate  record  of  the  coal  put  imder 
the  boiler  at  the  electric  plant.  The  applicant  furnishes  con- 
tinuous service  to  400  metered  consumers,  and  there  was  no 
objection  to  the  quality  of  the  service  furnished.  The  popula- 
tion of  Fayette  is  2,600.  Applicant  disclaims  any  intent  on 
procuring  an  increase  in  rates  to  receive  more  than  actual  operat- 
ing expenses.  It  appears  from  the  foregoing  exhibit  that  the 
price  of  coal  has  increased  from  $2.75  per  ton  in  1915  to  $4 
per  ton  in  1917,  and  a  further  increase  likely  in  1918.  The  fore- 
going exhibits  take  into  account  as  operating  expenses  the  cost  of 
furnishing  light  to  the  city,  but  do  not  contain  any  sum  as  a  part 
of  the  revenues  received  for  lighting  the  streets  of  the  city. 

The  city  receives  for  lighting  about  49,836  kilowatt  hours  per 
annum,  as  estimated  by  Mr.  E.  E.  Duffy,  of  the  engineering  staff 
of  the  Commission.  At  5  cents  per  kilowatt  hour,  that  would 
yield  $2,491.80  per  annum.  Adding  that  sum  of  the  annual 
revenues  and  a  like  sum  to  the  operating  costs  for  the  rental  of 
the  plant  would  make  no  change  in  the  net  result  shown  by  the 
foregoing  exhibit. 

The  rates  now  proposed  are  not  unreasonable  by  comparison 
with  the  rates  charged  by  other  towns  having  the  same  popula- 
tion as  Fayette.  We  conclude  that  the  rates  proposed  in  the  new 
schedule  are  reasonable  and  just,  and  should  be  permitted  to  be- 
come effective  on  the  Ist  day  of  July,  1918. 

An  order  will  be  entered  in  accord  with  the  foregoing. 

All  concur;  Simpson,  C,  absent. 
P.UJL1918B. 
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NEW  YORK  SUPREI^fE  COURT,  SPECIAL  TERM. 

PUBLIC  SEEVICE  COMMISSION,  SECOND  DISTEICT, 

V. 

lEOQTJOIS  NATUEAL  GAS  COMPANY. 
(170  N.  Y.  Supp.  692.) 

OiHnfMifl#tofM  —  Jwriadietion  —  Natural  gas  company, 

L  The   Public   Service    CommiBsions    Law    gives   the    Commission 
power  to  regulate  and  control  natural  gas  corporations. 
Bates  —  Change  in  schedule  —  Burden  of  proof, 

2.  The  filing  of  a  schedule  of  rates  by  a  utility,  a  complaint  made 
in  respect  thereto,  by  the  mayor  of  the  city  in  which  the  utility  operates, 
and  steps  taken  through  the  Public  Service  Commission  to  investigate 
the  reasonableness  of  the  proposed  schedule,  constitute  ''proceedings*' 
within  the  meaning  of  a  stipulation  providing  that  the  utility  "in  any 
proceedings  to  fix  the  rate  or  rates  which  shall  be  charged"  has  the 
burden  of  proving  that  any  increase  in  the  present  rate?  is  just  and 
reasonable. 

Rates  —  Reasonableness  —  Change  —  Burden  of  proof. 

3.  A  utility  which  by  contract  has  accepted  the  burden  of  proof 
that  any  increase  in  rates  is  just  and  reasonable  cannot  put  into  effect 
a  new  schedule  until  it  has  proved  to  the  Commission,  after  investiga- 
tion, that  the  proposed  rate  is  just  and  reasonable. 

Bates  —  Reasonableness  —  Increase  —  Offer  of  rebate, 

4.  In  a  suit  for  an  injunction  to  restrain  the  putting  into  effect  of 
a  new  rate  by  a  utility,  the  offer  of  the  utility  to  issue  rebate  certifi- 
cates with  bills  for  service,  and  to  deposit  money  in  a  bank  to  secure 
reimbursement  in  case  the  proposed  new  rates  be  held  unreasonable 
after  investigation,  cannot  be  given  any  controlling  weight. 

[May  28,  1918.] 

Petition  for  an  injunction  by  the  Public  Service  ConimiB- 
sion,  Second  District,  against  the  Iroquois  Natural  Gas  Com- 
pany, in  which  the  City  of  Buffalo  intervenes  to  restrain  the 
utility  from  putting  into  effect  a  schedule  of  increased  gas  rates ; 
granted. 

Appearances:  Ledyard  P.  Hale,  of  Albany,  for  petitioner; 
Kenefick,  Cooke,  Mitchell,  &  Bass,  of  Buffalo  (Daniel  J.  Kene-- 
iick,  of  Buffalo,  of  counsel),  for  defendant;  William  S.  Rann 
and  Frederic  C.  Eupp,  both  of  Buffalo,  for  intervener. 

Taylor,  J.,  delivered  the  opinion  of  the  court: 

In  September,  1911,  this  defendant  and  various  other  domes- 
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tic  and  foreign  corporations  were  severally  producing,  acquiring, 
selling,  and  distributing  natural  gas  in  and  about  western  Xew 
York,  or  conducting  one  or  more  of  such  enterprises.  In  that 
month  this  defendant  and  these  several  companies  filed  various 
petitions  with  this  petitioner,  in  general  to  obtain  permission  for 
this  defendant  to  purchase,  take  over,  and  operate  the  various 
gas  plants  and  exercise  various  rights  and  privileges  belonging 
and  appertaining  to  the  other  said  corporations.  Finally  the 
time  came  when  this  petitioner,  instead  of  making  as  full  an  in- 
vestigation into  the  capitalization,  properties,  franchises,  and 
general  situation  of  said  various  corporations  as  perhaps  might 
otherwise  have  been  made,  granted  the  request  of  such  corpora- 
tions, but  only  after  such  corporations  had  entered  into  a  certain 
written  stipulation.  Of  course,  I  must  follow  the  usual  rule  in 
holding  that  all  conferences,  proposals,  and  discussions  preced- 
ing the  making  of  said  stipulation  are  merged  in  that  formal 
document ;  but  it  is  appropriate  to  say  that  it  was  the  evident  in- 
tention of  all  tte  parties  to  get  into  a  situation  such  that  through 
the  Public  Service  Commissions  Law  and  the  said  stipulation 
the  present  and  future  rights  of  all  parties  concerned,  including 
the  citizens,  should  be  fully  conserved. 

[1]  The  Public  Service  Commissions  Law  contains  many  pro- 
visions which  empower  and  enable  this  petitioner  to  regulate  and 
control  gas  corporations.  It  is  provided  substantially  in  §  74  of 
such  act  that  whenever  this  Commission  shall  be  of  opinion  that 
a  gas  corporation  within  its  jurisdiction  is  failing  or  omitting, 
or  about  to  fail  or  omit,  to  do  anything  required  of  it  by  law  or 
by  order  of  the  Commission,  or  in  violation  of  law,  or  of  any 
order  of  the  Commission,  such  Commission  through  its  counsel 
may  commence  a  proceeding  in  the  supreme  court  for  the  pur- 
pose of  enjoining  such  violation  or  threatened  violation.  Sec- 
tions 71  and  72  of  said  act  make  provision  whereby  this  petition- 
er may  investigate  as  to  the  cause  of  complaints  made  in  writing 
by  the  mayor  of  a  city,  the  trustees  of  a  village,  a  certain  number 
of  customers  or  purcliasers  of  gas,  or  of  a  gas  corporation  specify- 
ing in  particular  the  procedure  to  be  followed. 

In  this  proceeding  the  petitioner  complains  that  in  disregard 

of  its  legal  obligation,  and  of  the  stipulation  above  mentioned, 

this  defendant  on  November  30,  1917,  and  on  March  28,  1918, 
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respectively,  filed  in  the  petitioner's  office  a  tariif  increasing  its 
rates  for  natural  gas  in  the  city  of  Buffalo,  and  in  various  towns 
and-  cities  in  western  New  York,  from  32  cents,  gross,  and  30 
cents,  net,  per  1,000  cubic  feet,  to  37  cents  per  1,000  cubic  feet, 
for  each  1,000  cubic  feet  up  to  and  including  40,000  cubic  feet, 
end  42  cents  for  each  1,000  cubic  feet  in  excess  of  40,000  cubic 
feet  monthly,  and  to  37  cents  per  1,000  cubic  feet  for  each  1,000 
cubic  feet  up  to  and  including  10,000  cubic  feet,  and  42  cents  per 
1,000  cubic  feet  for  each  1,000  cubic  feet  in  excess  of  10,000 
cubic  feet  weekly,  effective  January  1st,  1918;  that  the  opera- 
tion date  of  such  proposed  new  tariff  has  been  postponed  by  the 
defendant  from  time  to  time  until  May  1,  1918,  and  that  on 
said  date  the  new  tariff  has  by  the  defendant  been  put  into  force 
and  effect  so  far  as  the  defendant  can  make  it  of  force  and  effect ; 
and  that  the  defendant  threatens  and  intends  to  collect  the  in- 
creased rate  from  all  consumers  from  May  1,  1918.  On  Decem- 
ber 11,  1917,  the  mayor  of  this  city  made  a  complaint  to  the  pe- 
titioner against  permitting  the  defendant  to  carry  through  the 
proposed  increase  of  rates  in  the  city  of  Buffalo,  and  asked  for 
an  examination  into  the  justice  and  reasonableness  thereof.  Jn 
January,  1918,  the  petitioner  made  an  order  that  the  defendant 
make  answer  to  the  complaint,  which  the  defendant  did  on  Jan- 
uary 29,  1918.  In  its  answer  the  defendant  denied  that  it  was 
bound  by  said  stipulation  to  do  any  more  than  assume  the  bur- 
den of  proof  in  any  regular  proceeding  brought,  and  claimed  and 
now  claims  that  the  stipulation  did  not  prohibit  the  defendant 
from  increasing  the  rate  and  collecting  the  increased  rate  pend- 
ing an  investigation  and  an  order  from  this  petitioner  to  the  con- 
trary. 

As  a  further  portion  of  the  history  of  the  case  it  may  be  said 
that  in  the  latter  part  of  ^March  of  this  year  this  defendant 
through  petition  endeavored  to  obtain  a  writ  of  prohibition  com- 
manding this  petitioner  to  cease  and  desist  from  conducting  the 
above-mentioned  proceeding.  After  consideration  the  said  appli- 
cation has  been  denied  by  Mr.  Justice  Ilasbrouck.  The  petition- 
er claims  that  in  thus  attempting  to  put  into  effect  a  new  schedule 
oi  rates  as  of  May  1,  1918,  the  defendant  has  failed  and  omitted, 
and  is  about  to  fail  and  omit,  to  do  a  thing  required  of  it  by  laAv 

and  by  order  of  the  petitioner,  namely,  to  furnish  gas  at  the  old 
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rates  until  sucli  time  as  it  shall  have  duly  proved  to  this  petition- 
er that  such  old  rates  are  unreasonable  and  unjust 

[2]  I  will  nov^r  insert  the  portions  of  the  stipulation  men- 
tioned which  are  or  may  possibly  be  directly  involved  in  the  mo- 
tion before  me : 

"2.  [The  Iroquois  Natural  Gas  Company  stipulates]  that  in 
any  proceeding  to  fix  the  rate  or  rates  which  shall  be  charged  as 
a  maximum,  or  otherwise,  for  natural  gas  supplied  to  customers 
within  the  cities,  towns,  and  villages  now  served  by  the  com- 
panies whose  properties  are  to  be  transferred  to  the  Iroquois  Nat- 
iiral  Gas  Company  ...  the  burden  of  proof  shall  be  upon 
said  Iroquois  Natural  Gas  Company  to  establish  affirmatively 
that  any  price  in  excess  of  32  cents,  gross,  and  30  cents,  net,  for 
each  1,000  cubic  feet  of  natural  gas  is  just  and  reasonable;  and 
in  default  of  evidence  fairly  and  reasonably  meeting  such  burden 
the  Commission,  or  other  lawful  authority,  may,  without  other 
proof  or  evidence,  fix  and  determine  the  just  and  reasonable  rate 
for  natural  gas  in  said  municipalities  at  32  cents,  gross,  and  80 
cents,  net,  for  each  1,000  cubic  feet.    .    .    . 

^*4.  The  foregoing  stipulations  shall  not  preclude  the  Commis- 
sion, or  other  lawful  authority,  from  exercising  any  power  con- 
ferred upon  it  by  law  to  investigate  and  determine  as  to  the  rea- 
sonableness of  the  existing  rate  of  32  cents,  gross,  and  30  cents, 
net,  per  1,000  cubic  feet." 

The  defendant  correctly  contends  (Public  Service  Commis- 
sions Law,  §  66,  subd.  12)  that  upon  giving  thirty  days'  notice 
to  the  Commission  and  publication  for  thirty  days  as  required  by 
order  of  the  Commission,  the  defendant  has  a  full  right  to  file  a 
schedule  of  increased  gas  rates.  The  defendant  further  contends 
that  the  filing  of  such  schedule  empowers  the  gas  corporation  to 
collect  the  increased  rate  after  the  expiration  of  the  thirty  days ; 
and  whether  or  not  this  be  tnie  is  the  crux  of  the  whole  contro- 
versy now  before  me,  the  petitioner  claiming  that  the  fair  in- 
tendment of  the  stipulation  in  question  is  that  no  increased  rate 
may  be  collected  until  the  reasonableness  thereof  has  been  passed 
upon  by  the  appropriate  Commission. 

The  defendant  further  contends,  and  correctly,  that  prior  to 
the  making  of  the  said  stipulation  the  burden  of  proof  was  al- 
ways on  the  complainant  in  a  rate  proceeding.  It  further  cor- 
r.u.R.ioisE. 
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rectly  contends  that  Public  Service  Commissions  Law,  §  99,  spe- 
cifically empowers  this  petitioner,  but  only  since  April  8,  1914, 
to  suspend  the  effectuation  of  an  increased  rate  attempted  to  be 
put  into  effect  by  a  railroad  corporation  pending  a  hearing;  and 
the  defendant  argues  that  had  the  legislature,  or  had  the  Com- 
missioners, or  other  parties  interested  at  the  time  such  stipula- 
tion was  drawn,  intended  to  postpone  the  collection  of  an  in- 
creased rate  until  after  a  hearing,  such  intention  could  easily 
and  plainly  have  been  indicated  by  appropriate  language.  The 
defendant  further  contends  that,  in  the  pending  proceeding 
brought  about  through  the  c(»nplaint  of  the  mayor  of  the  city  of 
Buffalo,  it  is  obeying  the  stipulation,  and  is  assuming  the  burden 
of  proof.  The  defendant  contends  that  it  is  fair  and  reasonable 
that  higher  rates  should  be  paid  from  May  1,  1918 ;  that  if  the 
collection  of  such  higher  rate  be  enjoined,  and  it  should  be  deter- 
mined later  in  the  proceeding  now  pending  that  the  company  had 
been  entitled  to  the  higher  rate,  irreparable  loss  would  result  to 
the  defendant;  and  lastly  that,  if  this  injunction  be  denied,  the 
defendant  has  offered  to  the  Public  Service  Commission,  and 
now  offers  in  this  proceeding,  to  file  a  stipulation  that  from  the 
time  the  new  rate  is  effective  it  will  issue  to  its  customers,  with 
their  bills,  rebate  certificates  entitling  them  to  the  difference  in 
the  bills  based  on  the  old  rate  and  those  based  on  the  new  rate,  in 
the  event  that  the  new  rate  is  finally  determined  to  be  uni*eason* 
able,  and  that  it  will  deposit  in  a  bank  the  excess  between  the  old 
and  the  new  rates,  in  order  that  the  same  may  draw  bank  inter- 
est. 

Whatever  may  or  may  not  be  the  full  scope  of  the  stipulation 
in  question,  everything  considered,  is  not  for  me  now  to  de- 
termine. It  is  for  me  merely  to  pass  upon  the  stipulation  as  in- 
volved in  the  application  before  me.  So,  what  is  the  situation  ? 
The  defendant  files  schedules  providing  for  an  increased  rate ;  a 
complaint  is  made  by  the  mayor  g£  the  city  of  Buffalo,  and  steps 
are  taken  through  the  Public  Service  Commission  to  investigate 
the  reasonableness  of  the  suggested  new  rate.  Of  course,  there 
might  well  be  occasions  in  which  a  ^^proceeding'*  would  be  in- 
itiated by  a  written  complaint  as  to  the  price  of  gas,  etc.,  when 
no  schedule  of  proposed  new  rates  had  been  filed.  However,  in 
the  situation  here  involved,  even  though  the  sdiedule  of  new 
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rates  was  filed  before  any  complaint  was  made  and  such  filing 
was  the  cause  of  the  complaint,  and  even  though  the  effectuating 
time  of  such  schedule  has  been  postponed  from  time  to  time,  a 
complaint  has  been  made,  and  an  investigation  is  under  way,  and 
a  "proceeding"  is  therefore  on,  which  in  this  instance,  as  it  ap- 
pears to  me,  was  initiated  and  caused  by  the  filing  of  the  sched- 
ule of  proposed  increased  rates.  This  in  my  judgment  disposes 
of  this  portion  of  the  controversy. 

[3]  Then,  what  is  the  real  and  full  meaning  of  the  portion  of 
this  stipulation  which  states  that  "in  any  proceeding  to  fix  the 
rate  which  shall  be  charged  for  gas,  the  burden  of  proof  shall  be 
upon  said  Iroquois  Natural  Gas  Company  to  establish  affirma- 
tively that  any  price  in  excess  of  32  cents,  gross,  etc.,  is  just  ai\d 
reasonable  ?"  Is  it  a  stipulation  merely  as  to  a  rule  of  evidence  ? 
Or  does  it  go  farther,  and,  when  the  company  proposes  a  raise 
in  rates,  was  it  fairly  int^ided  that  the  company  should  sustain 
the  burden  of  showing  such  increase  to  be  fair  before  collecting 
the  additional  amount?  Perhaps  the  situation  is  not  exactly 
analogous ;  but  in  the  ordinary  case  of  a  civil  claim  of  one  person 
against  another,  and  an  action  brought,  the  burden  of  proof  is  on 
the  person  making  the  claim,  and  that  means  that  he  cannot  ob- 
tain his  judgment  and  enforce  it,  nor  realize  on  his  claim  at  all, 
until  he  has  met  the  burden  of  establishing  his  right  to  his 
claimed  remedy.  It  is  the  contention  of  the  petitioner  here  that 
the  fair  intendment  of  the  words  used  in  this  stipulation  is  that 
in  this  present  situation,  which,  as  I  think  I  have  shown,  is  a 
"proceeding,'^  the  language  quoted  from  the  stipulation  means 
that  the  burden  is  assumed  by  the  gas  corporation  to  establish 
by  proof  that  any  proposed  new  rate  is  just  and  reasonable  be- 
fore such  rate  can  be  put  into  effect,  and  that  the  only  way  in 
which  the  new  rate  can  be  put  into  effect  is  by  what  may  be  called 
the  judgment  to  be  entered  by  the  Public  Service  Commission 
after  investigation.    With  this  contention  I  agree. 

Counsel  for  the  defendant  argues  that  the  interpretation  de- 
sired by  the  petitioner  is  strained  and  unwarranted,  and  that,  if 
it  were  accepted  then,  if  the  company  at  any  time  should  file  a 
schedule  of  increased  rates,  and  no  complaint  were  made  under 
^§  71  or  72  of  the  law  in  question,  it  would  still  be  necessary  for 
the  gas  corporation  to  make  proof  somewhere  or  somehow  that  the 
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rate  was  reasonable.  I  see  no  merit  in  this  claim.  It  is  perfect- 
ly apparent  to  me  that,  if  a  schedule  of  proposed  new  rates  were 
filfed  and  no  complaint  were  made,  no  **proceediug"  would  be 
pending.  There  being  no  objection,  the  matter  would  go  by  de- 
fault, and,  of  course,  no  proof  would  be  necessary. 

[4]  The  offer  of  the  defendant  to  issue  rebate  certificates  with 
bills,  and  to  deposit  money  in  the  bank  to  secure  reimbursement 
in  case  the  proposed  new  rate  be  held  unreasonable,  xiannot  be 
given  any  controlling  weight.  To  place  thousands  of  citizens  in 
the  position  of  perhaps  being  required  to  collect  back  moneys  ad- 
vanced under  such  circumstances  would  be  no  different  from  com- 
pelling a  person  charged  with  being  a  debtor  to  pay  in  advance 
of  an  adjudication  of  his  rights,  and  then,  in  the  event  of  his 
meeting  the  charge  successfully,  forcing  him  to  recover  back  his 
money,  except  that  in  the  present  instance  many  people  are  in- 
volved instead  of  one.  And,  with  the  rule  as  contended  for  by  de- 
fendant, the  operation  could  be  repeated  as  often  as  defendant 
chose,  by  filing  new  schedules. 

I  conclude  that  an  injunction  should  issue  as  prayed  for  in 
the  petition  herein. 


OREGON  PUBIilC  SB^RTIOE  OOMMISSIOIT. 

C.  J.  LITTLEPAGE  et  al. 

V. 

HOSIER  VALLEY  TELEPHONE  COMPANY. 
[U-F-184,  P.  S.  C.  Or.  Order  No.  352.] 

Rates  —  Telephones  —  Line  connection  basis  —  Changing  with  tent- 
porary  vacancy  —  BeasonnhlenesS. 

1.  A  method  of  classifying  telephone  subscribers  on  the  basis  of  the 
number  of  connections  on  each  line,  applied  without  distinction  to  both 
urban  and  suburban  service,  by  which,  upon  the  occurrence  of  a  tem- 
porary vacancy  the  rate  to  the  remaining  subscribers  is  automatically 
increased  to  that  which  is  prescribed  in  the  tariff  for  the  smaller  num- 
ber of  connections,  regardless  of  the  rate  applicable  when  the  subscriber 
contracted  for  the  service,  is  not  reasonable. 
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Service  —  Telephones  —  Higher  class  local  service  —  Extension  to 
rutyil  lines  —  Propriety. 

2.  The  limit  to  which  the  higher  class  one,  two,  and  four  party 
telephone  secvicc  should  be  extended  at  the  local  exchange  rate  should 
be  placed  within  a  reasonable  distance  from  the  switchboard,  and  not 
extended  to  rural  lines,  since  experience  has  shown  that  to  provide  rates 
satisfactory  to  the  normal  rural  subscriber  these  lines  must  be  filled  to 
the  maximum  capacity  compatible  with  good  service. 

Service  ~~  Telephones  —  Oimership  of  ifistrumenis  —  Slat%Ue, 

3.  Under  the  statutes  of  Oregon  the  practice  of  a  telephone  utility 
in  requiring  its  subscribers  to  own  and  maintain  their  telephone  in- 
struments is  unlawful. 

Return  —  Telephones  —  Sufficiency, 

4.  A  telephone  company  was  allowed  to  increase  its  rates  where  it 
appeared  that  the  income  derived  under  the  existing  charges  was  in- 
sufficient to  produce  a  margin  of  profit  to  guarantee  the  maintenance 
of  the  utility  as  a  stable  operating  imit  with  imimpaired  credit. 

[March  19,  1918.] 

Complaint  alleging  discriminatory  charges  and  practices  on 
the  part  of  the  Mosier  Valley  Telephone  Company,  combined 
with  its  application  for  authority  to  increase  its  rates;  schedule 
of  increased  maximum  rates  remedying  the  practices  complained 
of  fixed  by  the  Commission.  Rate  value  of  property  fixed  at 
$2,800. 

By  the  Commission:  This  proceeding  is  before  the  Commis- 
sion upon  the  petition  of  C.  J.  Littlepage,  C.  A.  Macrum,  and 
M.  A.  Mayer,  who  were,  prior  to  or  at  tlie  date  of  hearing,  sub 
scribers  to  the  service  of  the  Mosier  Valley  Telephone  Company 
at  Mosier,  Oregon.  The  complainants  allege  that  the  manage- 
ment of  the  company  imposes  charges  for  service  which  are  un- 
justly discriminatory  and  in  violation  of  the  legal  tariffs  on  file 
with  the  Public  Service  Commission  of  Oregon,  and  that  at  least 
one  patron  is  being  deprived  of  service  on  account  of  his  unwill- 
ingness to  comply  with  such  unfair  requirements.  After  recita- 
tion of  these  allegations,  the  petitioners  requested  that  a  hearins: 
be  given  for  the  purpose  of  placing  the  rates  of  the  company  upon 
a  fair  and  consistent  basis. 

By  mutual  consent  of  petitioners  and  the  defendant  the  hearin*^ 
in  this  case  was  extended  to  cover  the  application  of  the  company 
for  authority  to  increase  its  rates  to  the  following: 
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Business  Sendee: 
Individual  line,  unlimited  service 
Party  line,  unlimited  service  . . . . 


Residence  Service: 

Individual  line,  unlimited  service 

Two-party  line,  unlimited  service 

Three  to  five  party  line,  unlimited  service 
Six  to  ten  party  line,  unlimited  service  . . 


Rentals: 
Rental  of  equipment 


Desk  Set. 


$3.00 
2.00 


3.00 
2.00 
1.75 
1.50 


.50 


After  due  notice,  hearing  was  had',  and  this  matter  fully  sub- 
mitted before  the  Commission  sitting  in  formal  session  in  the 
City  Library  in  the  town  of  Mosier,  on  the  10th  day  of  November, 
1917. 

The  following  appearances  were  entered : 

For  plaintiffs,  C.  J.  Littlepage,  C.  A.  Macrum,  and  M.  A. 
Mayer,  Petitioners;  for  defendant,  Mosier  Valley  Telephone 
Company — Edgar  A.  Race,  Former  Manager,  Chas.  T.  Bennett, 
Secretary,  P.  L.  Arthur,  Manager,  J.  M.  Carroll,  President  of 
the  Board  of  Directors. 

The  Mosier  Valley  Telephone  Company  is  a  corporation  or- 
ganized in  1900,  and  existing  by  virtue  of  the  laws  of  the  state 
of  Oregon.  It  is  a  public  utility  engaged  in  the  ownership,  man- 
agement, control,  and  operation  of  a  telephone  exchange,  lines  and 
r.ccessory  equipment  for  the  conveyance  of  telephone  and  tel<»- 
graph  messages  for  the  convenience  of  the  general  public,  and  as 
such  utility  is  subject  to  the  jurisdiction  of  the  Public  Service 
Commission  of  Oregon  and  to  the  provisions  of  chapter  279  of 
the  General  Laws  of  Oregon  for  1911,  and  laws  amendatory  there- 
of and  supplemental  thereto. 

The  principal  office  and  location  of  the  exchange  of  the  defend- 
ant is  in  the  town  of  Mosier.  Service  is  extended  throughout 
that  municipality  and  into  the  surrounding  country.  On  the  day 
of  submission  of  this  case,  the  rates  and  charges  legally  in  effect 
for  service  to  the  subscribers  of  the  Mosier  Valley  Telephone 
Company  were  the  following,  as  prescribed  in  tariff  O.  K.  C.  No. 
2  on  file  in  the  office  of  the  Commission  and  a  part  of  the  record 
in  the  case  now  at  hand : 
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TELEPHO^TE  RATE  SCHEDULE. 
The  Rates  Are  Monthly  and  Are  Payable  in  Advance  Except  Where  Other- 
wise Bpecilied. 


UuHiness  Service: 

Individual  line,  unlimited  service 
Party  line,  unlimited  service  . . . 


Residence  Service 

Individual  line,  unlimited  service 

Two-party  line,  unlimited  service   

Three  to  five  party  lines 

Six  to  ten  party  line,  unlimited  service 


Wall  Set.   I    Desk  Set. 


$2.50 
1.50 


2.50 
1.50 
1.25 
1.00 


$2.50 
1.50 


2.50 
1.50 
1.25 
1.00 


Rentals: 

Rent  of  equipment 50c  per  month 

Although  it  is  not  specifically  so  designated  in  the  tariff,  tes- 
timony shows  that  these  rates  are  for  switching  service  and  the 
use  of  lines  only,  each  subscriber  thereunder  being  required 
cither  to  supply  the  instrument  he  uses  or  to  pay  additional 
rental  for  company  equipment.  The  rental  specified  for  com- 
pany instruments  also  includes  the  maintenance  of  batteries. 

Edgar  A.  Eace,  former  manager  of  the  company,  testified  that 
during  1915,  when  he  had  assumed  control,  charges  to  all  sub- 
scribers had  been  adjusted  to  the  tariff  rate  prescribed  for  the 
particular  conditions  existing  at  that  time,  both  as  to  the  number 
of  parties  actually  connected  upon  the  various  lines,  and  as  to  the 
ownership  of  the  instruments  in  use. 

This  adjustment  was  made  to  standardize  the  charges  imposed 
by  the  company,  as  in  the  application  of  the  rates  prior  to  that 
time  unfair  discrimination  had  been  introduced  between  several 
lines  and  also  between  various  subscribers  on  individual  lines. 
The  witness  stated  that  at  the  time  the  patrons  were  reclassified 
li(!  found  that  telephone  equipment  had  been  rented  to  some  at  the 
rate  of  50  cents  per  month  and  to  others  at  the  rate  of  25  cents 
per  month,  and  that  to  avoid  the  loss  of  revenue  probable  to  re- 
sult from  an  upward  adjustment  of  charges  to  a  considerable 
number  of  the  patrons  of  the  company  the  rental  was  placed  at 
1^5  cents  per  month  for  all  users.  Defendant  admits  that  the 
change  in  equipment  rental  rate  was  an  arbitrary  one,  and  that 
the  law  was  not  fully  complied  with  in  not  issuing  supplement  to 
its  tariff  covering  such  charges,  yet  the  Commission  believes  that 
no  undue  burden  was  placed  upon  the  consumers  and  no  unjust 

discrimination  introduced  between  them. 
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The  rates  in  effect  at  the  date  of  the  hearing,  as  far  as  the  Com- 
mission can  determine  by  analysis  of  the  subscribers'  accounts 
and  the  testimony  of  the  various  witnesses,  were  those  as  filed  in 
tariff  O.  E.  C.  No.  2,  modified  to  provide  equipment  rental  and 
maintenance  at  25  cents  per  month. 

[1,  2]  The  complaint  involved  in  this  case  pertains  principally 
to  the  method  used  by  the  defendant  in  classifying  its  subscrib- 
ers. The  principal  complainant,  C.  J.  Littlepage,  prior  to  1915, 
had  received  service  from  a  line  to  which  he  testified  there  had 
been  at  one  time  more  than  five  connections,  and  until  that  date 
he  had  paid  a  rate  of  $1  per  month  as  prescribed  in  the  tariff  for 
lines  supplying  from  six  to  ten  parties.  At  the  time  of  the  re- 
classification by  the  company  in  1915,  there  happened  to  be  less 
than  six  parties  receiving  service  from  this  circuit  Accordingly 
the  rate  to  all  parties  thereon  was  made  $1.25  per  month,  which 
amount  Mr.  Littlepage,  then  a  director  of  the  company,  paid  un- 
til early  in  1917,  at  which  time  he  requested  to  be  restored  to  his 
original  classification  and  was  disconnected  upon  refusal  to  pay 
more  than  $1  per  month. 

This  Commission,  although  insisting  upon  the  establishment 
of  consistency  and  fair  consideration  in  every  case,  is  not  in  ac- 
cord with  the  company  in  this  method  for  classifying  subscribers 
upon  various  lines.  While  there  is  no  doubt  that  a  reduction  in 
the  number  of  customers  upon  a  given  line  tends  to  increase  the 
revenue  necessary  from  each  in  order  that  the  installation  may  be 
profitable  or  self-supporting,  this  does  not  present  a  fair  argu- 
ment that  if  such  a  reduction  temporarily  occurs,  the  rate  for 
each  remaining  subscriber  should  be  automatically  increased  to 
that  which  is  prescribed  in  the  tariff  for  lines  with  the  smaller 
number  of  connections.  When  subscribers  contract  for  service 
the  rate  applicable  to  the  number  of  customers  then  served  upon  a 
particular  line  may  be  a  considerable  factor  in  the  attraction 
which  decides  them  to  become  patrons  of  the  company.  This 
condition  must  be  given  full  consideration  when  temporary  va- 
cancies occur  upon  any  line.  For  a  company  to  ignore  it  is  no 
more  reasonable  than  the  proclamation  of  its  right  to  force  multi- 
party service  upon  a  siibscriljcr  who  has  previously  contracted 
for  an  individual  line,  is  willing  to  pay  a  standard  and  presum- 
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ably  reasonable  rate  for  it,  and  whose  business  requires  such  de- 
sirable facilities. 

This  method  of  classification,  and  the  rates  as  outlined,  have 
been  applied  to  both  urban  and  suburban  lines  without  distinc- 
tion. This  practice  appears  impracticable.  It  is  generally  found 
impossible  to  make  rates  for  rural  lines  having  connections 
limited  to  less  than  four  parties,  which  will  prove  acceptable  to 
possible  subscribers  and  at  the  same  time  be  properly  remunera- 
tive to  the  company.  It  is  not  likely  that  the  defendant  could 
profitably  serve  all  applicants  throughout  the  countryside  with 
main  line,  two-party  or  even  four-party  service,  as  the  case  might 
be,  at  rates  which  it  would  find  low  enough  to  attract  the  business 
on  that  basis.  The  Commission  is  also  certain  that  the  defendant 
cannot,  with  any  degree  of  financial  success,  indefinitely  limit  all 
of  its  present  rural  lines  to  the  number  of  connections  which  may 
now  exist  thereon. 

The  existence  of  a  rural  line  upon  a  two-party  basis  does  not 
in  itself  justify  its  preservation  as  a  two-party  line,  unless  the 
revenue  therefrom  can  be  made  adequate  enough  to  appear  rea- 
sonable in  connection  with  the  cost  of  service  upon  that  line,  and 
prevent  the  accumulation  of  a  deficit  from  the  operation  thereof 
which  will  throw  an  undue  burden  either  upon  the  company  or 
its  other  patrons. 

It  seems  to  be  the  experience  of  utilities  throughout  the  country 
that  good  service  may  be  given  to  rural  customers  over  lines 
owned  entirely  by  the  company,  at  rates  satisfactory  to  the  nor- 
mal subscriber,  only  by  filling  those  lines  with  connections, 
wherever  possible,  up  to  the  maximum  capacity  permissible  in 
obtaining  the  quality  of  service  demanded  by  the  average  subscrib- 
er. Rural  or  suburban  lines,  with  connections  limited  to  a 
maximum  of  eight  or  ten  parties,  are  the  means  generally  found 
satisfactory  for  service  of  such  extensive  sections  as  we  now  have 
under  consideration. 

The  limit  to  which  service  of  higher  class,  such  as  one-party, 
etc.,  will  be  extended  at  a  given  price,  must  be  definitely  placed 
at  a  reasonable  distance  from  the  switchboard.  Extensions  of 
such  service  beyond  this  limit  should  be  made  to  the  exceptional 
party  desiring  it  only  upon  the  guaranty  of  revenue  sufficient  to 
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provide  for  the  additional  fixed  and  operating  costs  attendant 
upon  the  extra  distance. 

Classilication  of  subscribers  within  the  regular  exchange  radius 
fchould  be  limited  in  the  interest  of  good  service  to  such  standard 
classes  as  one,  two,  and  four  party  lines  in  each  of  the  major  di- 
visions of  patronage,  business  and  residence,  and  the  rates  herein* 
after  found  to  be  reasonable  for  the  service  of  this  company  with- 
in such  an  area  will  apply  as  indicated  by  the  number  of  parties 
now  connected  to  each  line.  Four-party  line  rates  will  apply 
also  to  lines  now  having  three  connections. 

The  service  to  be  received  hereafter  by  any  subscriber  will  be 
that  for  which  his  request  is  made  and  for  which  the  company 
may  be  reasonably  expected  to  afford  facilities.  In  the  event  of  a 
reduction  of  the  niunber  of  parties  upon  a  line  offered  for  a  par- 
ticular class  of  service,  the  rate  to  the  remaining  subscribers  shall 
continue  as  originally  agreed  upon  at  the  time  service  was  taken. 
If  the  reduction  is  sufficient  to  indicate  that  continued  operation 
of  the  line  upon  this  basis  will  be  at  a  loss  and  tend  to  place  an 
undue  burden  upon  the  company  or  its  other  patrons,  the  com- 
pany may  place  the  remaining  parties  upon  other  lines  giving 
similai*  class  of  service,  may  agree  with  them  for  an  adjustment  of 
classification  to  higher  rates,  or,  in  the  event  these  alternatives 
are  for  any  reason  impossible,  may  apply  to  the  Commission  for 
such  relief  as  may  be  necessary. 

In  the  absence  of  sufficient  data  to  establish  such  limits  the 

^Jiimission  gives -the  Hosier  Valley  Telephone  Company  author- 

^^y  to  submit  for  our  approval  a  definition  of  the  distance  from 

the  switchboard  to  be  considered  as  the  bounds  of  the  local  ex- 

change  area  over  which  rates  other  than  suburban  rates  will  be 

S^ven  without  additional  mileage  chai*ges.    After  such  limits  are 

^^termined  and  approved  by  the  Commission,  the  company  may 

'^I'ansfer  such  subscribers  as  are  located  beyond  that  ai'ea  to  th(^ 

proper  rate  for  suburban  or  rural  service,  and  may  also  readjust 

the  connections  for  those  subscribers  to  lines  upon  which  the  reg- 

>dar  multiparty  rural  service  is  given. 

[3]  In  regard  to  the  practice  of  this  utility  in  requiring  its  sub- 
scribers to  own  and  maintain  telephone  instruments  the  following 
^^  quotation  is  presented  from  §  64,  chapter  279,  of  the  Laws  of 

'ta:f^   '  Oregon  for  1911 :    "It  shall  be  unlawful  for  any  public  utility  to 
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demand,  charge,  collect,  or  receive  from  any  person,  firm,  or  cor- 
poration less  compensation  for  any  service  rendered  or  to  be  ren- 
dered by  said  public  utility  in  consideration  of  the  furnishing  by 
said  person,  firm,  or  corporation  of  any  part  of  the  facilities  inci- 
dent thereto ;  provided,  nothing  herein  shall  be  construed  as  pro- 
hibiting any  public  utility  from  renting  any  facilities  ineid^it  to 
the  .  .  .  conveyance  of  telephone  messages  and  paying  a  rea- 
sonable rental  therefor,  or  as  requiring  any  public  utility  to  fur- 
nish any  part  of  such  fi^pplianoes  which  are  situated  in  and  upon 
the  premises  of  any  consumer  or  user,  except  telephone  station 
equipment  upon  the  subscriber's  premises.    .    .    ." 

This  practice,  specifically  prohibited  by  law,  is,  in  the  opinion 
of  the  Conmiission,  one  which  may  also  prove  seriously  detri- 
mental to  the  ability  of  the  company  to  render  adequate  and  rea- 
sonable service.  The  responsibility  for  proper  maintenance  of 
portions  of  the  equipment  so  intimately  associated  with  the  qual- 
ity of  service  should  undoubtedly  remain  with  the  company. 
Kates  fixed  in  this  case  for  service  from  lines  owTied  by  the  utility 
will  contemplate  the  ownership  or  rental  and  maintenance  by  the 
company  of  all  instruments  connected  to  lines  owned  by  it.  Such 
equipment  hereafter  installed  shall  be  owned  by  the  company,  and 
arrangements  should  now  be  made  looking  forward  to  the  ultimate 
transfer  to  the  company  of  privately  owned  instnmients  now  in 
use.  Since  the  present  financial  condition  of  the  respondent  will 
prevent  the  immediate  acquirement  of  this  property,  a  consistent 
plan  for  the  rental  of  these  instruments,  until  the  finances  of  the 
company  may  be  in  such  condition  as  to  allow  their  purchase,  shall 
be  submitted  for  the  approval  of  the  Commission.  All  renewal 
of  batteries  shall  hereafter  be  at  the  expense  of  the  company  in 
instruments  owned  or  rented  by  it. 

Upon  an  inventory  obtained  from  the  annual  report  of  the  util- 
ity to  the  Commission,  verified  as  being  accurate  within  reason- 
able  limits,  the  reproduction  cost  new  of  the  property  is  estimated 
at  $3,500  and  the  reproduction  cost  less  depreciation,  determined 
from  testimony  and  examination  of  the  property,  at  $2,500. 
These  estimates  do  not  include  allowance  for  working  capital  or 
intangible  items,  such  as  franchise  costs,  organization,  develop- 
ment costs,  etc.  The  opinion  of  the  Commission  based  upon  the 
forgoing  findings  and  all  pertinent  facts  in  the  record  is  that 
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$2,800  may  be  considered  as  a  fair  value  upon  which  to  de- 
termine the  reasonableness  of  rates  to  be  charged. 

[4]  Patronage  of  the  utility  at  the  date  of  hearing  consisted 
of  seventy-five  subscribers  upon  twenty-three  active  lines.  These 
subscribers  are  classified  in  the  company  records  as  follows: 


Private  Lines. 

Residence. 

Business. 

One  to  tliree  party  lines 

4 
25 

40 

Three  to  five  party  Hnes  .  • • , 

2 

Six  to  ten  party  lines  

Normal  annual  operating  revenues  as  indicated  by  the  total  reported  dur- 
ing the  year  1917,  including  local  exchange  equipment,  rentals,  and  com- 
missions on  long-distance  business  from  connecting  lines,  were  about  $1,400. 
From  an  analysis  of  the  records  of  the  company  reasonable  operating  ex- 
penses attendant  upon  furnishing  of  good  service  under  present  conditions 
may  be  expected  normally  to  be  not  less  than  the  following: 

Operator's  salary,  including  supply  of  light,  heat,  water,  etc $000 

Bookkeeper's  salary  , 120 

Other  labor  and  expense  of  operation  and  maintenance 300 

Depreciation     ,  225 

Miscellaneous  and  general  expenses 75 

Taxes     35 


Total   $1,355 

From  a  consideration  of  the  foregoing  and  with  due  allowance 
made  for  changes,  either  unforeseen  or  resulting  from  adjust- 
ments hereinbefore  outlined  in  the  revenues  or  expenses,  it  is  evi- 
dent that  the  income  available  from  the  patronage  under  the 
present  rates  is  not  sufficient  to  produce  a  margin  of  profit  to 
guarantee  the  maintenance  of  the  utility  as  a  stable  operating  unit 
with  unimpaired  credit.  In  view  of  this  and  the  fiiulings  hereto- 
fore entered  the  present  rates  and  practices  of  the  Hosier  Valley 
Telephone  Company  are  now  found  to  be  unreasonable  and  un- 
justly discriminatory.  The  Commission  believes  that  the  revenue 
to  be  had  under  the  following  rates  now  found  to  be  just,  reason- 
able, and  not  unjustly  discriminatory,  will  be  sufficient  to  proper- 
ly maintain  and  operate  the  system,  provide  for  replacements,  and 
satisfy  the  utility's  need  for  an  accumulation  of  surplus  as  pro- 
tection against  emergencies. 

Business  Service: 

Individual  line,  unlimited  service $2.75  per  month 

Tu'o-party  line,  unlimited  service   2.00  per  month 

Four-party  lines,  unlimited  service   1.75  per  month 

Suburban,  four  or  more  parties,  unlimited  service 1.75  per  month 
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Kesidence  Service: 

Indiyidual  lines,  unlimited  service   $2.50  per  month 

Two-party  lines,  unlimited  service   1.7*)  per  month 

Four-party  lines,  unlimited  service    1.30  per  mouth 

Suburban,  four  or  more  parties,  unlimited  service 1.50  per  month 

These  rates  are  payable  monthly  in  advance,  and  contemplate 
ownership  or  rental  by  the  company  of  all  instruments  connected 
to  its  lines. 

After  a  full  consideration  of  these  findings  and  all  matters  of 
record  in  this  proceeding,  the  Commission 

Orders  that  the  Hosier  Valley  Telephone  Company  be  and  the 
same  hereby  is  authorized  to  discontinue  its  present  rates  in  so 
far  as  they  conflict  with  those  hereinbefore  found  reasonable, 
and  to  impose  in  lieu  thereof  the  rates  and  charges  hereinbefore 
found  to  be  just,  reasonable,  and  not  unjustly  discriminatory. 

And  further  orders  that  the  company  above  named  shall  cease 
and  desist  from  practices  herein  disapproved,  and  shall  establish 
instead  the  reasonable  practices  set  forth  in  these  findings. 

The  rates  herein  determined  shall  be  considered  as  maximum 
rates,  and  nothing  in  this  order  shall  be  interpreted  as  prevent- 
ing the  utility  from  establishing  such  lower  rates  as  it  may  see 
fit  from  time  to  time,  provided,  that  in  doing  so  no  unfair  dis- 
crimination is  introduced  between  individual  subscribers  or 
classes  of  subscribers. 

The  company  shall,  on  or  before  the  effective  date  of  this 
order,  file  a  tariff  in  proper  form,  as  provided  by  the  rules  of 
this  Commission,  in  which  shall  be  set  out  the  rates  to  be 
effective  after  that  date,  and  such  rules  and  regulations  pertain- 
ing to  the  service  furnished  as  the  company  may  see  fit  to  pre- 
scribe and  which  do  not  conflict  with  anything  herein  contained. 

A  reasonable  date  for  this  order  to  become  effective  is  April 
1,  1918. 

Dated  at  Salem,  Oregon,  this  19th  day  of  March,  1918. 

Public  Service  Commission  of  Oregon,  by  Frank  J.  Miller, 
H.  H.  Corey,  and  Fred  G.  Buchtel,  Commissioners. 


Note. — Telephone*  service. 

In  Caldow  v.  Clark  County  Mut.  Teleph.  Co.  No.  13960,  April  30, 
1918,  the  South  Dakota  Commission  said:  "Where  a  telephone  com- 
pany is  operating  in  a  given  locality  and  intending  subscribei-s  must 
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receive  service  from  it  or  go  without,  it  is  the  policy  of  this  board 
to  re((uire  that  the  company  covering  the  field  shall  furnish  the 
6crvic*e.'* 

in  Ko  Monroevillc  Home  Teleph.  Co.  No.  3455,  March  16,  1918, 
in  requiring  the  utility  to  improve  its  service  as  a  condition  prece- 
dent to  being  permitted  to  charge  increased  rates,  the  Indiana  Com- 
missiion  ordered  rural  lines  limited  to  ten  parties. 

After  a  general  hearing  in  1916  the  Montana  Commission  issued 
the  following  order :  "Any  one  local  telephone  conversation  on  any 
rural  party  line,  within  the  state  of  Montana,  shall  not  exceed  five 
minutes^  duration,  providing  the  line  is  demanded  for  use  by  the 
exchange  operator  or  by  another  party  on  the  same  line.  Upon  vio- 
lation of  this  rule  the  operating  company  or  owner  may  immediately 
remove  the  telephone  or  telephones  of  the  offending  party  or  par- 
ties/' Re  Big  Timber  Home  Teleph.  Co.  Docket  No.  654,  Report 
and  Order  No.  2-^9,  March  9,  1918. 

A  telephone  company  should  not  require  its  patrons  to  furnish 
their  own  instruments,  even  though,  by  making  the  requirements 
applicable  to  all,  it  is  not  discriminatory.  Ee  Yamhill  Mat.  Teleph. 
Co.  (Or.)  U-r-177,  r.  S.  C.  Or.  Order  No.  367,  April  15,  1918. 
In  this  the  company  was  required  to  rent  the  instruments  owned  by 
its  subscribers  at  a  rental  of  $3  per  year. 

Electric  light  and  telephone  companies  should  own  the  consumers' 
service  lines  and  meters.  Public  Service  Commission  v.  Froid  Auto 
&  Oil  Co.  (Mont.)  Docket  No.  667*  Report  and  Order  No.  235, 
May  21,  1918. 

In  Caldow  v.  Clark  County  Mut.  Teleph.  Co.  No.  2960,  April  30, 
1918,  the  South  Dakota  Commission  said:  "In  a  number  of  cases 
which  have  come  before  this  Board  we  have  held  clearly  and  dis- 
tinctly that  a  telephone  company  may  not  refuse  to  furnish  tele- 
phone service  to  an  intending  subscriber  because  of  the  refusal  of 
that  pei-son  to  become  a  stockholder  in  the  company.  In  other  words, 
that  a  telephone  company  may  not  require  that  an  intending  sub- 
scriber shall^  first  buy  stock  or  become  a  part  owner  in  the  property 
before  he  is  entitled  to  receive  service.  While  this  Board  has  no 
objection  to  the  sale  of  stock  by  a  telephone  company,  it  will  not 
permit  a  telephone  company  to  refuse  telephone  service  because  an 
intending  subscriber  does  not  wish  to  become  a  stockholder,  nor  will 
it  permit  a  telephone  company  to  defer  the  granting  of  service  under 
like  circumstances,^' 
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BE  VILLAGE  OF  BANGOB. 
[U-1164.] 

Mates  —  Electric  —  Beaeonableneaa  —  Comparison, 

1.  In  a  proceeding  to  fix  the  compeneation  of  an  electric  company 
for  pumping  water  for  a  water  utility,  the  reasonableness  of  the  appar- 
ent unit  charge  of  generating  electricity  per  kw.  hr.  may  be  tested  to  a 
certain  extent  by  comparison  with  similar  data  pertaining  to  other 
plants. 

Service  —  Water  —  Fire  protection  —  Sunday. 

2.  Every  reliable  waterworks  plant  should  hare  an  operator  availa- 
ble, whether  actually  on  duty  or  not,  on  Sunday,  for  the  possible  emer- 
gency of  fire,  where  fire  protection  is  dependent  on  the  supply  of  water 
furnished  by  pumps,  even  thougli  water  for  domestic  purposes  may  be 
supplied  on  such  day  by  a  storage  tank. 

Rates  -*  Iteasonahleness  —  Pumping  for  municipal  water  utility, 

3.  The  reasonable  service  charfre  for  pumping  done  by  an  electric 
company  for  a  municipal  water  utility  may  properly  be  considered  from 
a  standpoint  of  what  the  corresponding  expense  would  be  in  connection 
with  a  separate  plant  owned  and  operated  by  the  village  and  designed 
to  give  the  same  grade  of  service. 

Return  —  Municipal  plant  **  Operating  expenses  —  Taxes. 

4.  Taxes  must  be  considered  in  fixing  the  cost  of  service  in  connec- 
tion with  rate  making  for  municipal,  as  well  as  private  utility,  plants. 

Apportionment  —  Water  producer  —  Depreciation. 

5.  Depreciation  on  an  electric  pumping  plant  is  partially  dependent 
upon  actual  use,  and  to  that  extent  is  an  output,  instead  of  a  fixed  or 
capacity,  expense. 

Apportiimment  —  Water  distributing  system  —  Fire  hydrants, 

€.  In  apportioning  the  cost  of  a  water  distributing  system  to  the 
various  branches  of  service,  the  cost  of  fire  hydrants,  with  their  con- 
necting pipes,  should  be  charged  wholly  to  the  public  service. 
Depreciation  —  Water  metci*s  —  Amount, 

7.  An  allowance  of  3  per  cent  on  a  4  per  cent  sinking-fund  basis  is 
ample  for  dej>reciation  on  water  meters. 

[January  10,  1918.] 

.  Application  by  the  village  of  Bangor  for  authority  to  increase 
its  water  rates,  in  which  is  joined  the  request  that  the  compensa- 
tion to  be  paid  tiie  Hussa  Brewing  Company  by  the  village  for 
furnishing  and  pumping  water  into  the  distributing  system  be 
fixed ;  authority  to  increase  water  rates  granted ;  a  service  charge 
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of  $300  per  annum  and  an  output  charge  of  6  cents  per  1,000 
gallons  fixed  as  an  equitable  pumping  charge. 

By  the  Commission:  The  village  of  Bangor,  by  its 
attorney,  R.  W.  Davis,  filed  application  dated  September  7,  1917, 
for  authority  to  increase  its  water  rates.  Subsequently  the 
Hussa  Brewing  Company,  which  furnishes  the  water  and 
pumps  it  into  the  distributing  system  owned  by  the  village, 
joined  with  the  village  in  a  request  that  the  Commission  de- 
termine the  compensation  to  be  paid  by  the  village  to  the  brew- 
ing company  for  pumping  service. 

After  due  notice,  a  hearing  on  the  matter  was  held  in  the 
ofiice  of  the  Conmiission  on  October  12,  1917.  The  village  was 
represented  by  E.  W.  Davis,  its  attorney,  and  by  John  Bosshard 
and  W.  E.  Brand ;  Henry  Soltan  appeared  on  behalf  of  the  Hussa 
Brewing  Company. 

Previous  to  July  1,  1917,  the  water  utility  was  operated  en- 
tirely by  Hussa  Brothers,  in  connection  with  the  electric  utility 
and  their  brewing  business,  although  the  water  mains  were, 
largely,  at  least,  the  property  of  the  village.  Several  lines  of 
mains  of  2"  and  smaller  pipe  had,  however,  been  laid  by  in- 
dividuals or  groups  of  individuals  at  their  own  expense.  On 
July  1,  1917,  the  proprietorship  and  operation  of  the  water 
utility  were  taken  over  by  the  village,  the  brewing  company  being 
employed  to  continue  to  furnish  the  water  to  the  distributing 
system. 

An  ordinance  establishing  water  rates,  rules,  and  regulations, 
effective  July  1,  1917,  was  adopted  by  the  village  board  March 
27,  1917.  The  application  now  before  the  Commission  seeks 
approval  by  the  Commission  of  the  rates  therein  prescribed.  The 
subsequent  joint  request  by  the  village  and  the  brewing  company 
calls  for  a  determination  of  the  just  and  proper  compensation 
to  be  paid  to  the  latter  by  the  village  for  the  pumping  service. 

During  the  year  1916  there  was  some  correspondence  between 
the  parties  and  the  Commission  relative  to  the  water  utility  at 
Bangor  as  the  situation  then  existed,  as  a  result  of  which  an  in- 
vestigation and  report  was  made  in  August  by  an  engineer  of  the 
Commission's  staff.  This  report  furnishes  some  pertinent  state- 
ments as  to  conditions  existing  at  that  time  and  which,  have  not 
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been  shown  to  differ  materially  at  present.  This  is  especially 
true  in  reference  to  the  equipment  used  by  the  brewing  company 
in  furnishing  the  pumping  service  in  conjunction  with  the 
operation  of  the  electric  utility  and  the  brewery. 

No  detailed  valuation  of  the  property  involved  in  whole  or  in 
part  in  the  water  service  rendered  by  the  brewing  company  to 
the  village  has  been  made.  Such  valuation,  if  made,  would 
require  a  division  of  it  on  some  basis  between  the  brewery,  the 
electric,  and  the  water  utilities.  At  the  present  time  tlio 
property  involved  in  the  furnishing  of  water  is  substantially  the 
same  as  in  August,  1916,  at  which  time  it  was  estimated  that 
$2,000  would  fairly  represent  the  water  utility  portion.  It  is 
reported  that  Mr.  Oscar  Hussa  assented  to  such  estimate  as  fair 
and  equitable. 

[1]  The  brewing  company  has  one  pump  operated  by  electric 
motor  and  others  operated  directly  by  steam  power.  There  is  a 
water-storage  tank  of  about  6,000  gallons  capacity  in  the  upper 
part  of  the  building,  enabling  the  pumps  to  be  operated  inter- 
mittently, and  at  full  capacity  while  working,  except  in  time  of 
fire.  For  fire  service  under  higher  than  normal  pressure,  either 
or  both  of  two  steam  pumps  must  be  used  with  the  tank  inlet 
valve  closed.  A  third  steam  pump  and  the  motor  driven  pump 
are  operative  only  under  the  tank  pressure.  Most  of  the 
pumping  is  actually  done  by  the  motor  driven  rotary  pump, 
hence  the  cost  of  pumping  by  that  unit  must  be  based  largely  on 
generating  electric  current.  The  following  table  presents  data 
taken  from  the  last  five  annual  reports  of  the  elective  utility  to 
the  Commission,  together  with  generating  cost  of  electric  current 
per  kw.  hr.  as  calculated  therefrom. 

TABLE  I. 


Total 

Generation 

Year 

Generation 

Kw.  Hrs. 

Expen  files 
Por  Kw.  Hr. 

(Ending  June  30.) 

Expense. 

Generated. 

1913 

$3,065 

46,r>no 

J«.'>.59 

1914 

3,240 

55,500 

5.84 

1915 

3,240 

61.000 

5.31 

1916 

3,240 

64.490 

5.02 

1937 

3,240 

68.100 

4.76 

It  will  be  noted  that,  notwithstanding  the  iiieroasp  in  co^t  per 

ton  of  coal  which  has  taken  place,  the  utility  rc^ports  tlie  total 
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operating  expense  for  generation  of  current  as  $3,240  for  each  of 
the  last  four  years.  Owing  to  the  increased  amount  of  power 
generated  during  successive  years,  the  cost  per  kw.  hr.  has  de- 
creased. Just  how  the  total  generating  expense  chargeable  to  the 
electric  utility  as  shown  for  each  year  is  arrived  at  in  the 
division  of  total  expense  of  this  nature  between  the  brewery  and 
the  two  utilities  is  not  shown,  but,  in  the  absence  of  any  evidence 
to  the  contrary^  is  must  be  presumed  that  the  fuel  and  other 
operating  expense  items  common  to  the  three  kinds  of  businesa 
have  been  as  equitably  divided  between  them  as  those  in  direct 
charge  of  the  operation  and  accounting  and  most  familiar  w^ith 
attendant  conditions  could  do  so.  Under  such  circumstances  in 
cases  of  this  kind  the  reasonableness  of  the  apparent  unit  costs 
may  be  tested  to  a  certain  extent  by  comparison  with  similar 
data  pertaining  to  other  plants.  This  was  done  by  the  Commis- 
sion in  Bosshard  v.  Hussa  Bros.  Light  &  Water  Co.  16  Wis.  R.  C. 
623,  and  numerous  other  cases  involving  costs  and  rates  for 
electric  power.  Costs  of  this  kind  differ  rather  widely  in 
different  cases,  being  subject  to  a  number  of  varying  factors  or 
conditions.  While  it  is  peculiar  that  the  annual  operating  expense 
for  generation  of  current  in  this  case  should  be  constant  for  four 
consecutive  years,  there  is  not  sufficient  evidence  upon  which  to 
ignore  or  reject  the  resulting  unit  costs  of  that  nature  as 
unreasonable. 

From  1,043  to  1,263  gallons  of  water  are  delivered  by  the 
electrically  operated  pump  per  kw.  hr.  of  electric  power  used, 
depending  on  the  speed  of  its  operation  between  1,600  and  1,700 
r.  p.  m.  On  the  basis  of  4.76  cents  per  kw.  hr.  as  per  1917  report, 
the  cost  per  1,000  gallons  of  water  delivered  into  the  tank  will  be 
from  3.77  cents  to  4.56  cents  for  power  generation,  the  mean 
of  these  figures  being  4.165  cents. 

[2]  Presumably  all  operating  expenses  connected  with 
generation  of  power  in  the  combined  plant  have  been  included  in 
the  total,  of  which  $3,240  per  annum  has  been  charged  to  the 
electric  utility.  The  total  would  be  expected  to  include  the 
wages  of  firemen  and  engineers,  fuel  cost,  oil,  waste,  packing,  and 
other  supplies  and  general  maintenance  and  repairs.  Possibly  it 
does  not  include  the  extra  labor  for  pumping  during  Sunday  after- 
noons, for  which  a  claim  was  made  that  $65  per  annum  should 
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be  included  in  the  annual  fixed  service  charge  against  the  villttge. 
The  total  of  such  service  charge  was  placed  by  Mr.  Soltan  at  $330. 
This  figure  includes  $120  for  interest  and  $60  for  taxes,  a  total 
of  $180,  which  is  probably  not  an  unreasonable  sum  for  these  two 
items,  although  it  might  be  more  equitably  divided  between  them. 

The  above  sum  for  interest  and  taxes  is  probably  less  than  the 
interest  at  5  per  cent  on  what  the  village  would  have  to  invest  in 
a  separate  pumping  plant,  water  supply  and  storage  tank  of  its 
own. 

Other  items  included  by  Mr.  Soltan  in  the  service  charge  are 
more  properly  output  costs,  to  a  large  extent,  at  least.  These 
other  items  consist  of  $70  for  depreciation  (2  per  cent  on  $1,000 
in  building  and  wells,  and  6  per  cent  on  $1,000  in  pumping 
machinery)  ;  $15  for  packings,  oil,  waste,  etc.;  and  $65  for  extra 
labor  on  Sunday  afternoons,  when  no  labor  is  required  at  the 
plant  for  purposes  other  than  pumping  water  for  the  village. 
This  extra  Sunday  labor,  if  actually  and  regularly  necessary,  is 
due  to  the  smallness  of  storage  tank  capacity. 

It  is  understood  that  the  tank  now  serving  both  the  village  and 
the  brewery  was  originally  installed  for  the  brewery  service 
alone.  Its  capacity  is  given  as  200  hansels,  which  would  be 
6,300  gallons.  From  July  1  to  October  10,  1917  (102  days), 
the  meter  on  the  village  supply  main  showed  a  total  water  con- 
sumption of  1,730,000  gallons.  This  is  equivalent  to  6,200,000 
gallons  per  annum,  in  round  numbers,  or  a  daily  average  of  about 
17,000  gallons,  or  nearly  three  times  the  capacity  of  the  tank. 
Since  Sunday  is  usually  a  day  when  water  consumption  is  less 
than  on  other  days  of  the  week,  it  would  seem  that  throughout 
the  greater  part  of  the  year  a  full  tank  of  water  ought  to  very 
nearly,  if  not  fully,  meet  the  village  requirements  during  Sunday 
afternoons,  except  for  the  emergency  of  a  fire  occurring  during 
those  periods.  Because  of  such  possible  emergency  every  reliable 
waterworks  plant  must  have  an  operator  available,  whether 
actually  on  duty  or  not.  This  would  be  true  even  if  the  storage 
tank  in  this  case  were  considerably  larger  than  it  is,  but  were  at 
no  greater  elevation. 

[3,  4]    The  reasonable  service  charge  for  pumping  done  by 

Hussa  Brothers  may  properly  be  considered  from  the  standpoint 

'  of  what  the  corresponding  expense  would  be  in  connection  with 
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a  separate  plant  owned  and  operated  by  the  village  and  designed 
to  give  the  same  gi'ade  of  service.  While  there  is  no  direct 
evidence  in  this  case  as  to  what  the  probable  normal  cost  of  such 
pnmping  plant,  well,  and  storage  tank  might  be,  it  is  not  unlikely 
that  it  would  be  double  the  portion  of  the  present  plant  ($2,000) 
which  was  considered  as  fairly  chargeable  to  the  village  service, 
or  $4,000  and  perhaps  even  substantially  more  than  that.  The 
total  cost  of  service,  so  far  as  these  items  of  property  are  con- 
cerned, must  include  interest,  depreciation,  taxes,  operation,  and 
maintenance  of  them.  Taxes  must  be  considered  in  connection 
with  rate  making  for  municipal  as  well  as  private  plants,  because 
of  the  loss  of  the  tax  revenue  which  would  accrue  to  the  village 
or  city  under  private  ownership  of  the  utility,  and  because  such 
treatment  is  demanded  in  the  interest  of  justice  between  those 
nsers  of  the  service  who  are  property  owners  and  taxpayers,  and 
those  who  are  not.  On  the  assumption  that  a  municipally  owned 
pimaping  plant,  well,  and  storage  tank  would  cost  $4,000,  the 
several  annual  costs  pertaining  thereto  may  be  estimated  about 
as  follows : 

IntereRt,  5%  on  $4,000   $200 

Taxes  1^%  on  $4,000  70 

Depreciation  2%    80 

Pumping^  expenses,  6,200,000  gallons  370 

Maintenance    50 

$770 

[6]  Interest,  depreciation,  and  taxes,  as  above,  aggregate  $350. 
Depreciation  is,  however,  at  least  partially  dependent  upon  actual 
use,  and  to  that  extent  is  an  output  instead  of  a  fixed  or  capacity 
expense.  The  reasonable  and  necessary  capacity  expense  of  a 
separate  municipal  pumping  plant  on  that  basis  may  be  roundly 
put  at  $300  per  annum.  The  balance  of  the  above  items  would 
fall  into  the  output  class  and  be  distributed  over  the  units  of 
pumping  done.  The  above  estimate  for  pumping  expense  includes 
labor,  fuel,  and  incidental  supplies.  Pumping  labor  should  not 
exceed  one  third  of  the  working  time  of  one  man  even  in  a  separ- 
ate village-owned  plant,  and  where  the  pumping  is  or  may  be 
combined  with  other  simultaneous  power  plant  work  it  would 
not  necessarily  be  as  much  as  one  third.  Taking  all  influencing 
conditions  into  consideration,  and  gi'anting  that  the  ITussa 
Brewing  Company  is  entitled  to  something  over  their  actual 
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necessary  pumping  expenses,  also  that  the  pumping  service 
being  performed  has  a  value  limited  by  the  probable  cost  to  the 
village  in  furnishing  its  own  service  by  a  separate  village-owned 
plant,  it  appears  that  a  service  charge  of  $300  per  annum  and  an 
output  charge  of  6  cents  per  1,000  gallons  will  be  fair  and 
equitable  to  both  parties. 

Consmtiers'  Rates. 

[8]  The  village  submitted  a  statement  of  cost  of  its  dis- 
tributing system,  including  mains  and  meters  aggregating 
$10,204,  of  which  it  apportions  to  commercial  service  30  per 
cent  of  cost  of  4"  and  6"  mains,  all  of  the  smaller  mains  and  all 
of  the  cost  of  meters  and  expense  of  their  installation.     These  j 

amount  to  $4,814.  This  is  the  only  valuation  and  apportion- 
ment of  this  property  before  us. 

Presumably  the  costs  of  4"  and  6"  mains  as  stated  include  the 
cost  of  the  fire  hydrants  with  their  connecting  pipes,  which  do 
not  benefit  private  consumers  as  such,  and  should  therefore  be 
deducted  before  making  the  apportionment  and  charged  wholly 
to  the  public  service.  On  the  other  hand  the  cost  of  small  mains 
as  stated  amounts  to  a  trifle  less  than  15  cents  per  lineal  foot, 
which  is  obviously  too  low  to  be  considered  as  their  cost  when 
originally  laid.  Service  connections  appear  to  be  omitted  from 
the  cost  statement,  hence  it  must  be  presumed  that  these  are 
installed  by  or  at  the  expense  of  consumers.  On  the  whole  the 
amount  of  property  value  charged  to  the  service  of  private  con- 
sumers ($4,814)  seems  fairly  acceptable  for  present  purposes. 

The  estimates  of  what  should  be  the  cost  of  all  private  service, 
as  set  forth  in  the  statement  submitted  by  the  village,  are  as 
follows : 

Interest     $300 

Depreciation  on  meters  16% 150 

Maintenance  of  meters  and  commercial  service  proportion  of  mains  . .         100 

$550 

rtilling  and  collecting   ' 100 

Hnssa  Bros. — service  charge   , 200 

Ilussa  Bros. — output  charge  ostiraated 350 

Total   $1,200 

[7]  At  the  present  time,  if  the  village  had  to  secure  the  capital 

for  this  property  by  bond  issue,  it  would  doubtless  have  to  pay 
P.U.R.1918E. 
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somewhat  more  than  a  normal  rate  of  interest  on  the  borrowed 
fimdrf,  but  even  under  present  financial  conditions  it  is  very 
doubtful  that  the  interest  would  materially  exceed  5  per  cent. 
Depreciation  on  meters  at  10  per  cent  of  their  cost  is  an  unusually 
high  rate.  Twenty  to  twenty-five  years  is  usually  conceded  to  be 
the  life  of  meters,  and  on  the  assumption  that  the  amounts  set 
aside  annually  for  depreciation  of  any  property  are  invested  in 
.some  way  and  earn  interest  the  annual  depreciation  charges  are 
reduced  below  the  proportional  amount.  On  a  4  per  cent  interest 
basis  for  the  depreciation  funds  the  requirements  for  depreciation 
of  meters  would  not  exceed  3  per  cent. 

The  allowance  of  $100  for  meter  and  pipe  line  maintenance  or 
repairs  is  deemed  reasonable  as  a  normal  or  average  for  the 
present  property  of  those  kinds,  as  is  also  the  charge  of  $100 
for  billing  and  collecting. 

The  cost  of  pumping  must  also  be  revised  in  view  of  the 
increased  allowance  hereinbefore  made  for  tliat  service.  This 
cost  becomes  $300  plus  6,200  M  gallons  @  6  cents,  or  $372,  = 
$672,  total. 

Nothing  was  included  in  the  village  estimate  of  expenses  for 
depreciation  of  mains,  or  for  taxes,  although  such  allowances  are 
necessary  and  proper.  About  five-eighths  of  the  total  length  of 
mains  and  74  per  cent  of  the  value  for  commercial  service  is  in 
cast-iron  pipe,  which  has  a  very  long  life,  usually  taken  as  nomi- 
Tially  100  years,  particularly  in  situations  where  their  size  is  not 
likely  to  be  outgrown.  Sixty-five  dollars  per  annum  as  a  charge 
or  allowance  for  depreciation  of  conmiercial  service  mains  and 
$85  for  taxes  on  all  commercial  service  property  are  believed  to  be 
leasonable. 

The  estimated  costs  of  commercial  service  as  revised  are 
summarized  as  follows : 

Jntereet     $240 

Depreciation  meters S.'S 

Depreciation   mains 65 

Taxes     85 

JliUing  and  collecting 100 

Pumping     672 

Maintenance  and  repair's    , 100 

ToUl    $1,317 

Gross  earnings  weiT  estimated  in  the  statement  submitted  by 
the  villai^o  at  a  total  of  $1,800.  This  is  made  up  of  120. 
P.U.R.1018E. 
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iniiimiiini  bills  at  $G  each  ($756)  and  output  charges  of  7,000 
M  gallons  @  15  cents  per  M  gallons.  This  is  an  overestimate,  as 
the  minimum  charge  in  each  case  allows  the  use  of  2Cii^  M  gallons, 
so  that  if  each  consumer  used  at  least  tlie  amount  allowed  by  the 
minimum  bill  the  total  number  of  consumers  (126)  would 
consume  in  a  year  1,722,000  gallons  for  which  there  would  be  no 
i*evenue  other  than  the  minimum  bills  of  $6  each.  The  total 
amount  of  water  delivered  into  the  distributing  system  by  the 
Hussa  Brewing  Company  cannot  be  delivered  to  consumers  and 
be  made  revenue  producing.  There  is  some  leakage  and  waste  in 
every  pipe  system.  ]S'o  reliable  estimate  can  be  made  of  these 
losses.  They  vary  widely  in  different  cases.  General  experience 
as  to  the  water  lost  and  unaccounted  for  in  other  places  indicates 
that  it  will  not  likely  be  safe  to  assume  that  more  than  80  per  cent 
of  the  pumpage  will  be  delivered  to  and  used  by  consumers.  On 
a  total  annual  pumpage  of  6,200,000  gallons  this  would  mean 
4,960,000  gallons  may  be  used  by  them.  This  is  equivalent  to 
an  average  of  nearly  40,000  gallons  annually  per  consumer, 
which  is  considered  as  probably  too  high.  The  greater  part  and 
perhaps  all  of  1,722,000  gallons  allowed  under  126  minimum  bills 
will  bring  no  output  charge  revenue.  If  each  and  every  con- 
sumer uses  the  full  amount  allowed  under  the  minimum  bill  and 
as  much  as  80  per  cent  of  the  pumpage  is  registered  by  consumer's 
meters  the  output  charges  in  excess  of  minimum  bills  will  be 
limited  to  3,238,000  gallons.  This  quantity  @  15  cents  per  M 
gallons  will  bring  $485.70  in  output  charge  revenue.  Addin"; 
the  gross  sum  of  the  minimum  bills,  $756,  gives  an  estimated  total 
revenue  of  $1,241.70. 

In  the  light  of  information  now  available  it  is  clear  that  the 
rates  requested  by  the  village  are  necessary  and  reasonable. 

It  is  therefore  ordered:  (1)  That  the  compensation  to  be 
paid  by  the  village  of  Bangor  to  the  Hussa  Brewing  Company 
for  pumping  service  shall  be  a  service  charge  of  $300  per  annum, 
payable  semiannually,  and  an  output  charge  of  6  cents  per 
1,000  gallons. 

(2)  That  the  rate  to  be  charged  by  the  village  to  private 

consumers  for  metered  water  service  shall  be  15  cents  per  1,000 

gallons,  with  a  semiannual  minimum  bill  of  $3. 

Dated  at  Madison,  Wisconsin,  this  10th  day  of  January,  1918. 
r.u.R.ioiSE.  "    . 


Digitized  by  LjOOQIC 


RE  BAXGOR.  445 

Kailroad  Commission  of  Wsconsin,  by  Henry  R.  Trumbower, 
Carl  D.  Jackson,  and  John  S.  Allen,  Commissioners. 

Note. — Apportionment  by  water  company. 

In  He  Springfield  Consol.  Water  Co.  April  8,  1918,  a  water  rate 
case,  the  Pennsylvania  Commission  stated  that  the  revenue  from 
consumers  should  be  secured  by  means  of  two  charges:  "First,  a 
minimum  charge,  comprising  (a)  capacity  costs,  such  as  fixed 
charges  on  the  greater  part  of  the  investment  and  other  costs  which 
are  propoi-tionate  to  the  size  or  capacity  of  the  system  which  is  made 
necessary  by  the  demands  put  upon  it  by  the  consumers,  all  of  which 
may  be  equitably  distributed  to  consumers  in  proportion  to  their 
demands  which  require  capacity;  and  (b)  consumer  costs,  which  are 
independent  both  of  the  use  of  water  and  of  the  size  or  the  capacity 
of  the  plant,  and  which  vary  with  the  number  of  consumers,  as,  for 
example,  the  cost  of  reading  meters,  of  billing  and  collecting,  of 
accounting  and  inspection,  etc.;  and  (c)  an  allowance  covering  the 
cost  of  furnishing  30,000  gallons  of  water  annually  to  each  and  every 
consumer;  second,  an  output  charge  based  upon  the  quantity  of  water 
used  and  including  (a)  out-of-pocket  costs  or  those  costs  which  vary 
closely  with  the  consumption  of  water  of  which  the  item  of  fuel  is 
the  best  example;  and  (b)  including  the  remaining  output  costs 
such  as  the  cost  of  labor  and  materials  used  in  large  units  and  vary- 
ing somewhat  with,  but  not  directly  as,  the  consumption  of  water, 
typical  of  which  are  the  wages  of  pumping  station  employees." 

The  cost  of  pumping  water  must  be  apportioned  between  fire  pro- 
tection service  and  general  service  in  order  to  determine  the  reason- 
able rates  to  be  charged  therefor,  lie  Cumberland  (Wis.)  U-1067, 
Aug.  13,  1917. 

In  fixing  a  rate  for  municipal  fire  protection  service,  only  so  much 
of  the  cost  of  water  pressure  in  excess  of  franchise  requirements  as 
is  needed  for  the  fire  protection  service  should  be  charged  to  that 
service.  Bernards  Twp.  v.  Bernards  Water  Co.  (N.  J.)  Feb.  27, 
1917. 

In  Re  Clayton  Glassboro  Water  Co.  Jan.  29,  1918,  the  New  Jersey 
Commission  said :  "In  the  instant  case  the  allocation  to  fire  service 
has  been  made  on  the  ^'excess  plant"  theory,  and  not  on  the  "pro- 
portional plant"  theory  used  in  statistics  introduced  by  the  -peti- 
tioner to  justify  hydrant  rentals  of  $50  and  upwards.  The  latter 
theory  will  always  require  that  a  larger  percentage  of  total  revenue 
be  allocated  to  fire  use,  because  it  assumes  that  two  plants  are  to  be 
built,  one  for  domestic  supply  and  the  other  for  fire  services.  The 
percentage  that  each  bears  to  the  sum  of  the  costs  of  the  two  com- 
bined is  allocated  "proportionally'  to  each  service." 

In  Ee  Springfield  Consol.  Water  Co.  April  8,  1918,  the  Pennsyl- 
P.U.K.3918E. 
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vania  Commission  said  "that  to  be  equitable  the  rates  for  fire  pro- 
tection service  should  be  based  on  the  cost  of  such  service  and  the 
rates  for  domestic  industrial  service  on  the  costs  of  that  service.  An 
apportionment  of  costs  between  the  two  services  was  therefore  nec- 
essary/' 


WISCONSIN  KAHiROAD  COMMISSION. 

JAIfESVILLE  TBACTIOX  COMPANY 
CITY  OP  JANESVILLB. 

[R-2299.] 

CommiMicners  •«  Powers  —  Release  from  fratichise  provisions. 

The  Wisconsin  Commission  has  no  power  to  relieve  a  traction 
company  from  its  franchise  contract  relative  to  paving  between  the 
tracks,  although  such  contract  may  be  unreasonable  as  a  matter  of  law» 
since  the  statutory  power  of  the  Commission  to  declare  contracts  or 
ordinances  relative  to  the  use  of  streets,  to  be  unreasonable  and  conse- 
quently void,  is  limited  to  contracts  and  ordinances  relating  to  public 
utilities;  and  under  the  Wisconsin  statute  a  traction  company  is  not  a 
public  utility,  but  is  a  "railroad." 

[June  27,  1918.] 

Complaint  by  the  Janesville  Traction  Company  that  an  ordi- 
nance contract  of  the  city  of  Janesville  is  unreasonable,  and 
asking  the  Commission  to  find  and  determine  accordingly;  dis- 
missed for  want  of  jurisdiction. 

By  the  Commission:  Complaint  was  filed  by  the  Janes- 
ville Traction  Company  alleging,  in  substance,  that  it  is  a 
corporation  organized  under  the  provisions  of  chapter  86  and 
§§  1862  to  1863a,  inclusive,  of  the  Wisconsin  Statutes,  and 
operating  a  street  railway  in  the  city  of  Janesville  under  an 
indeterminate  permit  as  provided  by  chapter  578  of  the  Laws 
of  1907,  as  amended,  taken  out  in  1916;  that  under  and  by 
virtue  of  the  franchise  granted  to  complainant  by  said  city  in 
1885  it  is  made  the  duty  of  the  complainant  to  pave  or  macadam* 
ize  the  roadbed  between  its  tracks  in  said  city  so  as  to  correspond 
with  the  street  outside  of  said  tracks;  that  in  1916  said  city 
determined  to  pave  South  Main  street  in  said  city,  and  there- 
P.U.H.1918E. 
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after  awarded  a  contract  for  such  paving  and  notified  couiplaiu- 
ant  to  pave  the  space  between  its  tracks  with  like  materials  iu 
conformity  with  said  franchise  ordinance;  that  for  reasons  fuliy 
set  forth  it  is  impossible  for  complainant  to  undertake  the  burden 
of  complying  with  that  requirement,  and  that  such  franchise 
ordinance  is,  under  the  facts  pleaded,  unreasonable  and  is  void ; 
and  praying  that  this  Commission's  order  find  and  determine 
accordingly.     No  formtal  answer  was  tiled  by  the  city. 

Hearing  was  held  at  Janesville,  March  18,  1918,  complainant 
being  represented  by  Nolan  and  Dougherty,  its  attorneys,  and 
respondent  by  Charles  H.  Lange,  city  attorney. 

At  such  bearing  it  was  stipulated  by  the  parties  that  no  testi- 
mony be  offered,  and  that  the  case  be  submitted  on  the  complaint 
and  accompanying  documents  showing  complainant's  financial 
condition.  Numerous  legal  questions  are  thus  raised,  among 
others  being  that  of  the  effect,  if  any,  upon  the  company's  duty 
produced  by  its  surrender  of  its  franchise,  and  the  further 
question  of  whether  such  a  requirement  can  be  declared  un- 
reasonable and  void  as  a  matter  of  law  because  of  the  financial 
hardships  which  compliance  would  entail.  These  and  other 
questions  are  not  herein  decided,  for  the  reason  that  the  Com- 
mission appears  to  have  no  jurisdiction  of  the  subject-matter. 
Under  §  1797-2  complainant  is  not  a  public  utility,  but  is  a 
railroad,  hence  the  jurisdiction  conferred  by  §  1797m-87  does 
not  attach  here.  No  companion  provision  exists  in  any  statute 
relating  to  railroads.  The  source  of  the  power  of  the  Commission 
must  be  found  either  in  express  statutes  or  by  necessary  implica- 
tion. Chicago  &  N.  W.  Ry.  Co.  v.  Railroad  Commission,  162 
Wis.  01,  P.U.R.1916C,  595, 155  N.  W.  941.  As  abeady  said,  wc 
find  no  express  delegation  of  authority  on  this  subject  to  the 
Commission,  or  any  provision  from  which  jurisdiction  could  be 
taken  as  being  delegated  to  the  Commission,  as  was  done  in  the 
case  of  utilities  by  §  l797m-87. 

Questions  relating  to  the  obligation  of  the  railway  company  to 

pave  and  repave  and  repair  the  pavement  have  been  before  our 

own  supreme  court  several  times.     See  State  ex  rel.  Milwaukee  v. 

ililwaukee  Electric  R.  &  Light  Co.  151  Wis.  520,  139  N.  W. 

396,  Ann.  Cas.  1914B,  128;  Madison  v.  Southern  Wisconsin  R. 

-Co.  156  Wis.  352,  L.R.A.— ,  — ,  146  N.  W.  492;  State  ex  rel. 
P.U.K.1918E. 
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Milwaukee  v.  Milwaukee  Electric  R.  k  Light  Co.  157  Wis.  121, 
147  jN".  W.  232 ;  State  ex  rel.  West  Allis  v.  Milwaukee  Light,  H. 
&  Traction  Co.  166  Wis.  178,  164  N.  W.  837 ;  Southem.Wiscon- 
sin  R.  Co.  V.  Madison,  240  U.  S.  457,  60  L.  ed.  739,  36  Sup. 
Ct.  Rep.  400. 

In  the  cases  just  cited  there  was  no  surrender  of  the  original 
franchise  and  the  taking  out  of  an  indeterminate  permit,  and 
perhaps  a  different  question  arises  under  the  facts  presented  than 
the  question  answered  in  any  of  the  above  cases.  As,  however, 
we  are  clearly  of  the  opinion  that  any  remedy  which  the  Janes- 
ville  Traction  Company  may  have  in  case  it  is  right  in  its 
contention  is  one,  not  before  the  Railroad  Commission,  but 
through  proper  legal  channels.  We  therefore  deem  it  best  not 
to  discuss  the^question  on  the  merits. 

The  proceedings  are  dismissed  for  want  of  jurisdiction. 

Dated  at  Madison,  Wisconsin,  this  27th  day  of  June,  1918. 

Railroad  Commission  of  Wisconsin,  by  Carl  D.  Jackson  and 
John  S.  Allen,  Commissioners. 


CAIilFORNIA  RAILROAD  COMMISSION. 

RE  BUTTE  &  PLUMAS  RAILWAY  COMPANY  et  al. 

[Decision  No.  5092;  Application  No.  3158.] 

Public  utilities  —  Railroad  incorporated  as  common  carrier  in  pri^ 
vate  service  —  Test, 

A  railroad  company,  although  incorporated  as  a  common  carrier, 
is  not  a  public  utility  or  a  common  carrier  in  fact  where  it  has  been 
operated  solely  for  the  private  convenience  and  business  of  lumber  com- 
panies controlling  it,  since  the  test  of  its  status  is  the  service  it  had 
engaged  in  rather  than  the  statement  in  its  articles  of  incorporation. 

[January  31,  1918.] 

Application  for  an  order  authorizing  the  Southern  Pacific 

Company  to  satisfy  and  discharge  a  mortgage  executed  by  Butte 

&  Plumas  Railway  Company,  and  authorizing  it  to  execute  a  new 

mortgage;   petition  dismissed   as  the  acts  may  be  performed 

without  the  authorization  of  the  Commission. 

Appearances:  W.  M.  Singer  for  applicants. 
P.U.R.1918E. 
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Edgerton,  Commissioner:  Butte  &  Plumas  Railway  Com- 
pany, Swayne  Lumber  Company,  and  Southern  Pacific  Company 
join  in  an  application  for  an  order  authorizing  Southern 
Pacific  Company  to  satisfy  and  discharge  a  mortgage  executed  by 
JButte  &  Plumas  Railway  Company  dated  June  8,  1910,  and  to 
cancel  Truckee  Lumber  Company's  note  dated  September  1, 
1911 ;  and  authorizing  Butte  &  Plumas  Railway  Company  and 
Swayne  Lumber  Company  to  execute  a  mortgage  and  a  promis- 
sory note. 

Evidence  introduced  at  the  hearing  clearly  shows  that  the  acts 
for  which  authorization  is  requested  may  be  performed  without 
the  authorization  of  this  Commission. 

Southern  Pacific  Company  has  power,  without  the  authori- 
zation of  this  Commission,  to  cancel  promissory  notes  and 
discharge  mortgages. 

The  evidence  affirmatively  shows  that  while  the  articles  of 
incorporation  of  Butte  &  Plumas  Railway  Company  provide  that 
it  shall  engage  in  the  business  of  a  common  Carrier,  carrying 
passengers,  personal  property,  express  matter,  United  States  mail 
and  freight  for  hire,  \t  has  never  operated  as  a  common  carrier. 
It  has  been  operated  entirely  as  an  adjunct  of  the  Truckee 
Lumber  Company  and  the  Swayne  Lumber  Company.  It  has 
had  no  revenue  and  has  received  no  compensation  for  services 
performed  for  these  lumber  companies,  nor  has  it  ever  performed 
services  for  hire  for  any  other  person  or  corporation. 

The  lumber  companies  have  provided  the  money  for  main- 
tenance, repairs,  and  operation  of  the  railroad  property,  and 
liave  treated  the  railroad  as  a  part  of  the  machinery  of  producing 
lumber. 

Furthermore,  representatives  of  Swayne  Lumber  Company, 
which  company  entirely  controls  this  railroad,  announced  that 
it  was  the  intention  in  the  future  not  to  enter  into  the  business 
of  porf onning  service  for  hire.  On  the  contrary,  the  purpose  was 
and  is  to  use  this  railroad  solely  for  the  convenience  and  the 
business  of  the  lumber  companies. 

As  tlie  supreme,  court  of  this  state  has  made  the  test  of  public 
utility  status  to  be  the  acts  and  performance  of  a  person  or  com- 
pany, rather  than  the  statement  in  the  articles  of  incorporation, 
I  recommend  that  it  be  declared  that  Butte  &  Plumas  Railway 
Company  is  not  a  common  carrier  or  a  public  utility,  and  that 
P.U.R.1918E.  29  "      * 
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thcTefore  it  may  execute  a  mortgage  upon  its  property  without 
the  authorization  of  this  Commission^  and  that  this  application 
be  dismissed. 


CAIilFORNIA  RAH/ROAD  OOMMISSION. 

RB  ATCHISON,  TOPEKA,  &  SANTA  FE  RAILWAY  COM- 
PANY. 

[Decision  No.  6148;  Application  No.  3113.] 

Crossings  —  Jurisdiction  of  Comm,issi€ni  —  Readjustment  of  water- 
ways. 

The  California  Commission  will  not  withhold  its  permission  for 
the  construction  of  a  necessary  spur-track  crossing  because  a  city  de- 
sires the  readjustment  of  waterways  under  an  existing  crossing,  since 
it  has  no  jurisdiction  over  that  matter. 

[February  21,  1918.] 

Application  for  authority  to  construct,  maintain,  and  operate 
a  spur  track  across  Campus  avenue  in  the  city  of  Ontario;, 
granted. 

Appearances:  M.  W.  Reed  for  applicant;  A.  D.  Mitchell  for 
city  of  Ontario. 

Gordon,  Commissioner:  A  formal  hearing  was  held  on  this 
application  because  the  city  of  Ontario  refused  to  grant  a 
franchise  for  the  crossing  the  railroad  company  desires  to  make. 
At  the  hearing  the  city  admitted  that  the  crossing  was  needed,  and 
its  representative  stated  that  the  franchise  was  withheld  because 
the  city  desired  a  readjustment  of  the  waterways  under  the 
existing  crossing,  and  it  felt  that  if  a  franchise  were  refused  the 
railroad  company  would  meet  the  city's  views  in  that  matter. 

Clearly  this  is  something  over  which  the  Commission  does  not 
have  jurisdiction.  The  installation  of  the  crossing  of  a  spur  track 
across  Campus  avenue,  in  addition  to  its  main  line  which  is  now 
constructed,  would  not  add  to  the  danger,  and  there  is  no  dis- 
agreement as  t.0  the  need  for  the  crossing.  Under  these 
circumstances  there  seems  to  be  no  reason  why  the  Commission 

should  not  act  in  so  far  as  the  Commission  has  jurisdiction. 
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Note. — ^Jurisdiction  of  Commissions  over  crossings. 

The  New  York  Public  Service  Commission  has  the  power  to  deter- 
mine whether  a  new  street  upon  being  opened  shall  be  constructed 
over  or  under  the  railroad  or  at  grade,  although  the  crossing  in  effect 
constitutes  a  widening  of  a  street  so  that  it  will  extend  over  the  rail- 
road approximately  376  feet,  the  street  running  parallel  to  the  rail- 
road.   Ee  New  York  (1918)  170  N.  Y.  Supp.  470. 

In  Lane  v.  Vandalia  K.  Co.  No.  2201,  April  5,  1918,  the  Indiana 
Commission  held  that  it  is  without  jurisdiction  to  order  the  vacating 
of  a  wye  track  which  has  been  occupied  for  more  than  thirty  years 
by  a  railroad  company. 

In  Holland  v.  Missouri  P.  B.  Co.  Informal  Complaint  No.  4671, 
May  15,  1918,  it  was  held  that  the  Nebraska  Commission  has  juris- 
diction over  the  construction  of  a  farm  crossing  under  the  general 
provision  of  the  statute  that  **the  powers  and  duties  of  such  Com- 
mission shall  include  the  regulation  of  rates,  service,  and  general 
control  of  common  carriers/^ 

In  Denver  &  B.  G.  B.  Co.  v.  Public  Utilities  Commission  (1918) 
—  Utah  — ,  172  Pac.  479,  it  was  held  that  the  Utah  Public  Utilities 
Act  (Laws  1917,  chap.  47),  art.  5,  §  34,  provides  the  exclusive 
method  of  regulation,  control,  and  license  of  the  use  of  grade  cross- 
ings by  railroads.  It  was  also  held  that  it  is  a  mistake  for  a 
Commission  having  exclusive  power  to  determine  and  prescribe  the 
manner  and  terms  upon  which  railroad  companies  may  construct, 
maintain,  and  operate  railroad  tracks  across  public  roads,  highways, 
and  streets,  to  refuse  to  act  on  an  application  for  crossing  permits 
although  the  Cojumission  has  made  a  rule  against  granting  a  license 
to  cross  a  street  unless  the  municipality  has  granted  its  franchise 
therefor,  and  a  copy  of  the  franchise  is  attached  to  the  application. 

A  railroad  company  which  has  obtained  the  consent  of  the  New 
York  Public  Service  Commission,  Second  District,  for  permission  to 
maintain  and  operate  switch  tracks  and  for  the  elimination  of  a 
grade  crossing  both  for  its  switch  tracks  and  its  main-line  tracks,  is 
not  required,  in  addition  thereto,  to  obtain  the  consent  of  the  State 
Commissioner  of  Highways  before  proceeding  with  its  construction. 
People  V.  Delaware  &  H.  Co.  (1918)  170  N.  Y.  Supp.  240. 


IDAHO  PUBIilC  UTIIilTIES  COMMISSION. 

BE  W.  B.  HAGAB,  Owner  of  the  Harrison  Waterworks. 

[Case  No.  F-205;  Order  No.  482.] 

DUorimination  —  Rates  —  Water  —  Free  sein:lce  to  municipality  for 
fire  protection. 

1.  The  furnishing  of  free  water  service  to  a  municipality  for  fire 
P.U.R.1918E. 
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protection  discriminates  against  other  water  users,  and  will  not  be  per- 
mitted, although  required  by  a  franchise  ordinance. 
Service  —  Water  —  Fire  hydrants  —  Oivnership, 

2.  A  water  utility  should  own  and  maintain  the  hydrants  through 
which  it  furnishes  water  for  fire  protection. 

J}epreeiation  —  Water  —  Annual  —  Allowance. 

3.  An  annual  depreciation  allowance  of  3  per  cent  of  the  value  of 
the  plant  was  made  in  a  water-rate  case. 

Return  —  Water  —  Temporary  —  In  city  partially  destroyed  hy  fire  — 
Factors, 

4.  The  Idaho  Commission,  in  fixing  temporary  rates  for  a  water 
utility  operating  in  a  city  recently  partially  destroyed  by  fire,  limited 
its  return  to  7  per  cent  on  the  plant  value  during  the  period  of  rebuild- 
ing; since  the  utility,  as  well  as  its  consiuners,  should  rightfully  bear 
some  portion  of  the  loss  occasioned  by  the  disaster. 

Return  —  Water  —  Operating  expenses  —  Sala}*ies  —  Office  rent, 

5.  In  estimating  the  operating  expenses  of  a  water  utility  whose 
gross  revenues  were  less  than  $5,000  per  year  and  which  supplied  water 
by  a  pump  and  standpipe  system,  the  Idaho  Commission  eliminated  an 
allowance  of  $100  per  month  for  manager*s  salary  and  $15  per  month 
for  office  rent,  and  substituted  for  these  items  $25  per  month  for  collec- 
tioii  and  clerical  work. 

^~  '  [March  6,  1918.] 

Application  by  W.  B.  Hagar,  owner  of  the  Harrison  water 
works,  for  authority  to  increase  rates ;  schedule  of  increased  rates 
fixed  by  Commission ;  the  value  of  the  plant  for  rate-making  pur- 
poses fixed  at  $10,000;  recommendation  for  the  protection  of 
the  purity  of  the  water  supply  made  to  city  health  authorities. 

Appearances :  C.  IT.  Craig,  Counsel,  f oi*  W.  B.  Hagar,  appli- 
cant; M.  A.  Kiger,  Counsel,  for  city  of  Harrison,  intervener. 

By  the  Commission:  This  cause  came  before  the  Commission 
on  an  application  filed  December  3,  1017,  by  W.  B.  Hagar, 
owner  of  the  Harrison  waterworks  plant,  for  permission  to  put 
in  effect  a  schedule  increasing  rates,  alleging  the  income  received 
to  be  insufticient  to  meet  operating  expenses. 

The  matter  was  first  called  to  the  attention  of  the  Commission 
through  a  notice  published  in  the  press,  of  intention  to  advance 
water  rates  by  the  Harrison  Avaterworks  after  IS'ovember  1,  1917. 
An  inquiry  and  examination  disclosed  that  said  Harrison  water- 
works is  a  privately  owned  plant  which  had  never  theretofore 
filed  a  schedule  of  rates  with  the  Commission,  and  a  notice  to 

file  schedule  of  rates  brought  forth  the  application  for  increase, 
P.U.K.1918E. 
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to  which  application  was  attached ,  and  made  part  thereof  as 
exhibits,'  "Schedule  of  rates  in  eflfect,"  "Classified  list  of 
receipts  for  one  month,"  "Estimated  value  of  plant, ^'  and 
"Estimated  monthly  operating  expenses.'' 

Thereafter  the  city  of  Harrison  intervened  by  answer  filed 
December  17,  1917. 

The  i!natter  came  regularly  on  for  hearing,  pursuant  to  notice, 
at  the  city  of  Harrison  on  the  27th  day  of  December,  1917, 
before  Commissioner  George  E.  Erb,  and  witnesses  were  sworn 
and  documentary  evidence  introduced  (m  behalf  of  the  applicant 
and  intervener,  and  cause  submitted  with  permission  to  respective 
parties  to  file  brief,  which  has  been  done. 

History  of  the  Case. 

W.  B.  Hagar,  the  applicant  in  this  case,  is  the  owner  of  a 
water  plant  located  at  and  furnishing  water  to  the  city  ol 
Harrison,  a  municipal  corporation  situated  on  the  shore  of  CoBur 
d'Alene  lake  in  Kootenai  county,  state  of  Idaho,  and  the  in- 
habitants thereof. 

The  supply  of  water  for  the  system  of  applicant  is  obtained 
by  pumping  from  Lake  Coeur  d'Alene  t6  two  storage  tanks, — one 
having  an  elevation  of  197  feet  and  the  other  of  305  feet  above 
the  lake,  and  of  a  capacity  of  50,000  gallons  each,  supplemented 
at  certain  seasons  of  the  year  by  water  from  a  spring  situated  at 
sufficient  height  to  furnish  a  gravity  flow  into  the  lower  tank. 

The  water  plant  was  constructed  in  the  year  1903,  and  was 
owned  and  operated  for  approximately  eight  years  by  one  Powell, 
pnd  in  the  year  1911  taken  ovei'  by  the  First  Bank  of  Harrison, 
/of  which  bank  the  applicant  Hagar  was  a  part  owner,  and  by 
said  bank  operated  until  the  year  1916,  when  same  was  acquired 
by  the  applicant,  who  has  since  owned  and  operated  same. 

Prior  to  the  time  the  said  plant  was  acquired  by  the  First 

Bank  of  Harrison,  same  had  been  permitted  to  deteriorate  until 

it  was  in  bad  shape.     Thereafter,  and  up  to  and  including  the 

year  1916,  some  considerable  sums  had  been  expended  each  year 

in  the  way  of  replacements   in   the   underground    system    and 

purchase  and  installation  of  a  new  engine  and  piunp.     After 

being  acquired  by  the  applicant,  and  during  the  year  1917,  a 
P.U.R.1918E. 
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clilorine  plant  for  the  purification  of  the  water  was  installed  at 
a  cost  of  $700. 

At  the  time  of  the  acquiring  of  the  plant  by  the  applicant 
in  the  year  1916,  it  had,  through  replacements,  been  brought 
up  to  a  fairly  good  physical  condition  save  as  to  the  tanks,  which, 
there  is  some  evidence  to  indicate,  may  need  replacement  in 
the  near  future. 

Schedules  of  Rates  Involved. 

The  rates  charged  for  water  f roin  the  system  at  present  and 
as  proposed  by  the  schedule  asked  to  be  approved  are  as  follows: 


Claj98  of  Service. 


Proposed 
Rate. 


Flat  Rates— 

Bank,  one  basin 

Bakery  

Barber  shop,  first  chair 

Barber  shop,  each  additional  chair  . . 

Bathtub,  public,  first  

Bathtub,  public,  each  additional  . . . . 

Bathtub,  hotel,  each  

Bathtub,  private  dwelling 

Boarding  house,  5  rooms  or  less 

Confectioner    

Hotel,  5  rooms  or  less  . . .  t 

Hotel,  each  additional  room 

Private  hall  or  secret  order  

Restaurant 

Stores    

Water-closets,  private 

Water-closets,  hotel,  each   

Live  stock,  horses,  cows,  etc.,  each  . . . 
Meter  Rates — 

Private  dwelling,  minimum 

All  other  uses,  minimum 

10,000  gallons  or  less 

In  excess  of  10,000  gal.  per  tliousand 
i.uwn  Sprinkling  per  Year-^ 

•25  foot  front 

50  foot  front , 

75  foot  front 

100  foot  front 


Value  of  Plant. 

No  appraisal  of  the  physical  property  of  the  plant  was  made, 
but  testimony  was  introduced  for  the  purpose  of  informing  the 
Commission  as  to  the  reasonable  value  thereof.  No  records  ftr« 
available  as  to  the  construction  cost  of  the  plant,  nor  as  to  tbo 
actual   cost  of  extensions  or  replacements,   as  practically  ail 
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records  pertaining  to  the  plant  were  lost  in  the  fire  which 
destroyed  the  office  of  the  plant  about  June  1,  1917.  There  is 
before  the  Commission  the  testimony  of  the  applicant  as  to  the 
present  value  of  the  plant,  which  seems  to  based  on  present 
prices  and  memory  as  to  quantities  and  sizes  as  follows : 

J,300  ft.  of  2"  pipe,  @  20^  $260 

4,000  ft.  of  3"  pipe,  @  26^  1,040 

5,500  ft.  of  4"  pipe,  @  33^  1,155 

700  ft.  of  5"  pipe,  Cdi  48^ 336 

1,250  ft.  of  6"  pipe,  ^   58^ 725 

1,250  ft.  of  8"  pipe,  m  68^   850 

Blasting,  digging,  and  co>'ering  that  includes  laying  of  12,000'  of 

pipe  at  25^    3,000 

Drayage  and  liauling * 200 

Powder  and  blasting  600 

31  iron  and  brass  valves 620 

100  ft.  of  6"  iron  pipe 150 

Iron-pipe  fittings    100 

4  water  meters   200 

Oasolene  pump  and  engine 2,000 

Pump  house  and  tools    300 

Two  50,000  gaL  wooden  tanks  installed 1,250 

Chlorine  plant 700 

Total   $13,576 

In  aniving  at  the  valuations  given,  the  applicant  testifies  that 
of  the  underground  system  between  75  and  80  per  cent  thereof 
has  been  replaced  within  the  last  six  years,  making  an  average 
of  three  years  which  said  portion  has  been  in  use,  while  the 
remainder,  or  between  20  and  25  per  cent  of  said  underground 
system,  has  been  in  use  for  seventeen  or  eighteen  years,  and  he 
makes  a  straight  depreciation  allowfmce  of  25  per  cent  on  the 
cost  of  the  entire  underground  system  from  value  of  same  if 
purchased  at  present  prices  of  material. 

On  the  engine  and  pump  purchased  and  installed  in  March, 
1915,  at  an  actual  cost  of  $2,250  he  allows  a  depreciation  of 
$250. 

The  present  value  of  the  two  tanks  is  given  by  applicant  at 
$1,250.  There  is  testimony  in  the  record  to  the  effect  that  the 
cost  of  the  tanks  when  installed  was  $800  for  the  two,  and  also 
to  the  effect  that  the  cost  of  similar  tanks  at  the  present  time 
would  be  $600  each,  which  is  contradicted  by  other  testimony  to 
the  effect  that  some  three  or  four  years  ago  an  estimate  of  cost 
was  procured  for  construction  on  one  such  tank,  and  that  same 
was  $800  and  that  the  cost  of  material  and  labor  has  so  increased 
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as  to  bring  the  probable  cost  of  construction  at  the  persent  time 
up  to  a  higher  figure. 

As  to  the  remainder  of  the  property  the  applicant  simply 
testifies  as  to  what  he  considers  a  fair  value  at  the  present  time. 

The  strongest  evidence  of  plant  value  before  the  Commission, 
however,  is  the  testimony  of  applicant  relative  to  the  manner  of 
acquiring  the  plant.  He  testified  that  in  the  year  11)16,  in  an 
exchange  of  property  with  his  partner,  one  Mr.  Crane,  he 
acquired  the  water  plant  at  an  agreed  price  of  $9,250. 

!No  direct  evidence  was  introduced  by  the  applicant  showing 
or  tending  to  show  that  he  claimed  ffny  value  for  the  franchise, 
or  that  he  had  expended  any  sum  or  sums  of  money  in  securing 
such  franchise.  However,  the  evidence  does  show  that  tiie  city 
of  Harrison  has  refused  and  still  refuses  to  pay  for  water 
furnished  for  fire  protection,  and  claims  same  should  be  furnished 
free  under  the  provisions  of  an  ordinance  granting  a  franchise, 
but  that  the  applicant  is  now  engaged  in  the  prosecuti6n  of  a  suit 
to  recover  payment  for  water  so  furnished. 

The  applicant  since  purchasing  the  plant  at  an  agreed  valu- 
ation of  $9,250  has  added  the  chlorinatito  plant  at  a  cost  of 
^^700,  and  made  some  expenditure,  the  amount  of  which  is  not 
clearly  shown,  for  replacement;  and  the  Commission,  after 
having  considered  all  the  evidence  and  circumstances  surround- 
ing, finds  that  the  value  of  the  plant  is  $10,000. 

Fire  Hydrants. 

[1,  2]  The  evidence  before  the  Commission  is  to  the  effect 
that  the  water  for  fire  protection  has  been  furnished  to  the  city 
through  hydrants  owned  by  the  city,  and  that  no  revenue  has 
been  derived  therefrom,  the  city  contending  that  it  is  entitled  to 
free  water  for  such  service  under  the  provisions  of  an  ordinance 
gTanting  a  franchise. 

The  Commission  has  heretofore  in  other  cases  announced  the 
policy  of  not  permitting  free  service  to  municipalities.  Water 
pumped  and  held  on  demand  for  fire  protection  must  have  the 
expense  thereof  paid,  and  it  does  not  appear  just  or  equitable 
that  water  users  should  be  compelled  to  pay  a  rate  so  high  as 
to  meet  this  burden  which  should  rightfully  be  borne  by  all 
owners  of  property  in  the  municipality,  and  we  believe  that  to 
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avoid  a  divided  responsibility  and  secure  safety  and  efficiency 
in  operation  the  utility  should  own  and  maintain  the  hydrants 
throu^  which  it  furnishes  water  for  fire  protection. 

There  is  no  testimony  as  to  the  value  of  the  fire  hydrants  xn 
the  city  of  Harrison,  but,  after  considering  all  the  circumstances 
in  this  case  and  from  its  experience  in  valuinjg^  similar  hydrants 
installed  imder  similar  conditions,  the  Commission  is  of  the 
opinion  that  a  fair  value  for  the  said  hydrants  is  $25  each. 

The  city  of  Harrison  should,  by  proper  conveyance,  transfer 
to  the  applicant  all  fire  hydrants  through  which  water  service 
for  fire  protection  is  desired,  and  the  applicant  should  give  credit 
to  the  city  for  the  sum  of  $25  on  each  hydrant  so  transferred, 
and  thereafter  charge  against  same  the  monthly  rental  for  said 
hydrants  until  the  indebtedness  is  liquidated.    • 

Future  Depreciation. 

[3]  There  is  no  direct  evidence  in  this  record  as  to  the 
character  of  the  physical  properties  of  this  plant,  or  the  value 
of  the  depreciable  property  separate  and  distinct  from  the 
elements  of  value,  or  as  to  the  estimated  life  of  said  physical 
properties,  but,  from  knowledge  and  experience  gained  by  the 
Commission  through  investigations  of  similar  plants,  the  Com- 
mission finds  that  an  annual  allowance  of  3  per  cent  of  the  value 
of  the  plant  should  be  made  to  cover  future  depreciation. 

Rate  of  Return 

[4]  The  Commission  feels  that,  where  the  service  is  efficient 
and  the  management  is  economical,  a  utility  should  be  permitted 
to  earn  a  reasonable  return.  In  this  case,  question  has  been 
raised  as  to  the  efficiency  of  the  service  rendered,  and  some  doubt 
created  as  to  whether  the  management  of  the  plant  has  been  as 
economical  as  it  might  have  been. 

The  evidence  in  the  record  discloses  that  during  the  summer 
of  1917  a  disastrous  fire  occurred  in  the  city  of  Harrison,  destroy- 
ing half  the  business  and  residential  section  of  the  city,  thereby 
resulting  in  a  loss  of  25  per  cent  of  the  revenue  of  the  applicant ; 
and  the  Commission  feels  that  the  utility  should  suffer  and 
stand  some  loss  resulting  from  this  disaster  along  with  the 
citizens  of  the  community  which  it  was  constructed  to  serve, 
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and  that  in  view  of  these  conditions  a  return  of  7  per  cent  on 
the  valu6  of  the  plant  would  be  a  reasonable  return  while  the  city 
is  being  rebuilded.  The  Commission  also  feels  that  a  rate  es- 
tablished at  this  time  is  merely  a  temporary  one  made  to  tide 
over  the  period  of  rebuilding  the  city,  and  that,  within  a  few 
years  at  the  outside,  there  will  have  to  be  a  readjustment  of 
rates  when  conditions  have  again  attained  a  normal  state  in  the 
community. 

Operating  Expenses. 

The  Commission  has  before  it  the  testimony  of  the  applicant 
giving  an  estimate  of  the  average  monthly  amount  required  and 
necessary  to  operate  the  plant.  This  estimate  is  based  on  the 
actual  expenditure,  with  an  additional  allowance  where,  m 
his  judgment,  same  may  be  necessary,  and  is  as  follows : 

Knginecr   $85.00 

Superintendent  and  manager  100.00 

Office  rent 16.00 

Distillate    100.00 

Chlorine    5.00 

Workmen's  compensation   3.00 

Uental  pumping  plant  site  .50 

Insurance    7.00 

Hardware   10.00 

Kngine  oil,  gasolene,  etc 3.00 

Postage  and  stationery   2.00 

Blacksmithing   2.00 

Pump  repairs    10.00 

Water  analysis   2.00 

Labor  and  incidentals  65.00 

Light   1.00 

Total    $410.50 

An  examination  of  the  testimony  in  the  record  leads  us  to 
believe  that  some  of  these  items  are  top  high.  The  item  of  $100 
per  month  for  distillate  which  is  used  for  fuel  for  the  engine  is 
admitted  by  the  applicant  to  be  an  estimate.  He  testifies  that 
the  entire  cost  of  this  fuel  for  the  year  1917  is  only  $1,029  but 
bases  his  estimate  of  $1,200  for  the  coming  year  on  the  fact  that 
the  cost  of  distillate  has  been  increasing  gradually  during  the  last 
year,  and  will  probably  continue  to  increase  throughout  the 
coming  year.  In  this  connection,  however,  we  have  testimony 
relative  to  considerable  waste  of  water  from  the  system  in  the 
past.  That  the  tanks  would  be  allowed  to  remain  only  partly 
filled,  and  the  staves,  beooming  dry  at  the  top,  would  spread,  and, 
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when  filled,  there  would  be  waste  of  lyater  before  they  soaked 
up  and  closed  the  leak ;  and  also  that  by  reason  of  permitting  open 
taps  by  the  users  large  quantities  of  water  ran  to  waste.  We  have 
the  testimony  of  the  engineer  of  the  plant  to  the  effect  that 
future  loss  from  the  tanks  has  been  remedied  by  banding  same, 
and  we  believe  that,  with  the  adoption  and  promulgation  of  rules 
regulatiiig  the  use  of  water,  which  has  never  been  done  by  appli- 
cant, the  loss  through  open  taps  may  be  greatly  reduced,  and 
thereby  the  cost  of  engine  fuel  as  also  other  cost  of  pump  oper- 
ation reduced  to  a  minimum.  Under  these  circumstances  we 
consider  an  estimate  of  $90  per  month  for  distillate  sufficient. 

[5]  After  having  given  due  comideration  to  the  size  of  the 
plant,  and  the  kind  and  character  of  the  machinery,  and  all 
the  facts  and  circumstances,  we  believe  that  the  estimate  of  $100 
per  month  for  superintendent  or  manager,  as  also  the  estimate  of 
$15  per  month  for  office  rent,  should  be  eliminated,  and  instead 
thereof  added  an  estimate  of  $26  per  month  for  collection  and 
clerical  work. 

Other  items  of  the  estimate  may  be  allowed  to  stand  as  given. 

The  reductions,  eliminations,  and  additions,  as  above  indicated, 
will  result  in  reducing  the  monthly  estimate  as  given  by  appli- 
cant to  the  sums  of  $310^50,  or  $3,726  per  year. 

Taxes. 

The  testimony  of  the  applicant  is  to  the  effect  that  his  taxes 
have  been  approximately  $240  per  year  for  some  years  until  the 
year  1917,  when  by  reason  of  the  fire  a  reduction  was  made  in 
the  taxes  for  tiiat  year  and  he  paid  as  taxes  only  $180.  He 
estimates  a  sum  of  $240  per  year  as  necessary  to  cover  taxes. 

Table  Shewing  Operating  Expenses,  Fixed  Charges,  and  Keturn  on  Invest- 
ment Necessary  to  Be  Met. 

Operating  expenses    $3.72r» 

Taxes  240 

Estimated  annual  depreciation  allowance • 30n 

Return  of  7%  on  value  of  $10,000  70r) 

Total    $4,96(i 

Having  found  the  value  of  the  plant  to  be  $10,000,  and  that 

applicant  shoidd  be  allowed  7  per  cent  thereon  or  $700  per  year 

as  return  on  investment  and  3  per  cent  thereon  or  $300  to  cover 

future  depifeoiation,  together  with  $240  to  cover  taxes  and  $3,720 
P.U.R.1918E. 
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to  cover  operating  expenses,  it  necessarily  follows  that  rates  must 
be  established  which  will  result  in  producing  the  sum  of  $4,966 
annual  revenues,  and  the  Commission  will  endeavor  to  so  adjust 
the  rates  as  to  insure  such  a  return. 

Operating  BeveniLes. 

The  Commission  is  left  without  any  record  of  past  revenues 
in  the  record,  but  has  the  testimony  of  the  applicant  as  to  the 
revenue  derived  during  the  month  of  December  being  $974,  and 
his  testimony  as  to  other  revenues  to  be  derived  in  the  way  of 
irrigation  or  sprinkling  charges,  sales  of  water  to  buildii^  under 
course  of  construction,  probable  additional  revenue  from  resi- 
dences and  business  property  to  be  rebuilded,  which,  with  the 
addition  of  reasonable  return  from  water  furnished  the  city  of 
Harrison  for  fire  protection,  will,  as  it  appears  to  the  commis- 
sion, warrant  an  estimate  of  revenues  for  the  plant  for  the  year 
1918  of  the  sum  of  $4,734. 

Inadequacy  of  Rates  Charged. 

Since  the  Commission  has  found  the  gross  revenue  which 
applicant  is  entitled  to  earn  to  be  $4,966  per  annum,  and  the 
probable  gross  receipts  under  present  rates  to  be  $4,734  per 
annum,  it  thereby  appears  that  applicant  is  entitled  to  relief  and 
to  have  his  schedule  of  rates  revised  so  as  to  yield  an  additional 
gross  revenue  of  at  least  $232  per  anmmi. 

Service, 

There  has  been  some  testimony  in  the  hearing  relative  to 
inefficient  service  of  the  plant,  but  the  Commission  believes  that 
the  seiTice  has  been  reasonably  efficient.  The  real  complaint 
has  arisen  from  the  quality  of  the  water  furnished..  There  is 
testimony  to  the  effect  that  the  water  was  bad  in  taste  and  odor ; 
that  an  epidemic  of  t\'phoid  fever  broke  out  in  the  city  of 
Harrison  and  was  traced  to  the  water ;  that  analysis  of  the  water 
showed  same  to  be  polluted;  that  applicant,  as  owner  of  said 
system,  on  realization  of  this  condition  and  after  consulting 
health  authorities,  purchased  and  had  installed  a  chlorination 
plant  of  sufficient  capacity  to  handle  all  water  pumped,  and 
that  since  the  installation  of  same  the  water  furnished  by  pump- 
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ing  has  been,  so  far  as  health  is  coucerned,  free  from  containina 
tiaa. 

There  is  testimony,  however,  to  the  effect  that  said  wat^r,  while 
healthful  as  shown  by  analysis,  is  not  of  pleasant  taste  and  odor. 
It  appears  from  the  testimony  that  there  are  a  number  of  spriiigs 
available  for  use  of  water  in  limited  quantity  and  at  certain 
seasons  of  the  year,  to  the  residents  of  the  city,  and  that  at  the 
time  of  the  epidemic  of  typhoid  fever  analysis  of  the  water  from 
these  springs  showed  pollution.  There  is  testimony  to  the  effect 
that  some  of  the  residents  of  the  city  of  Harrison,  despite  such 
pollution,  carried  and  used  the  water  from  these  springs  for 
drinking  purposes,  knowing  same  to  be  polluted,  on  account  of 
same  being  cooler  and  more  pleasant  to  the  taste,  even  after 
analysis  showed  the  water  pumped  from  the  lake  to  be  pure. 
One  of  these  springs  is  so  situated  that  water  piped  from  the 
same  will  run  into  one  of  the  tanks  of  the  water  system  of  appli- 
cant, and  is  now  and  for  years  during  a  certain  period,  varying 
from  three  to  five  months  each  year,  has  been  used  to  aid  in 
supplying  said  system,  thereby  lowering  pumping  cost.  That 
the  water  from  such  source  so  flowing  into  the  tank  of  the  water 
company  mingles  with  the  water  pumped  from  the  lake  after 
said  water  so  piunped  has  passed  the  purification  plant,  and  it 
therefore  follows  that,  if  the  water  from  said  spring  is  unhealth- 
ful  and  polluted,  the  tendency  would  be  to  make  unhealthful  and 
to  pollute  the  entire  water  supply  of  the  city  of  Harrison,  and 
this  Commission  believes  that  the  health  authorities  of  said  city 
should  take  steps  to  prevent  the  use  and  mingling  of  the  water 
supply  of  said  spring  with  that  piunped  and  purified,  until  such 
time  as  it  may  be  clearly  shown  that  the  water  to  be  obtained 
from  said  spring  is  equally  pure  and  healthful. 

RcUes  To  Be  Allowed  Applicant 

The  Commission  has  carefully  studied  the  rates  proposed  to  be 

put  in  effect  by  the  applicant,  and  does  not  believe  same  to  be 

reasonable  or  proper,  but,  realizing  that  applicant  is  entitled  to 

some  relief,  has. prepared  the  following  schedule  of  rates,  whicli 

it  believes  to  be  reasonable  and  proper,  and  will  permit  applicant 

to  realize  income  to  which  he  is  entitled  under  the  showing  made, 

to  wit : 
P.U.R.1918E. 
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Flat  Kates  J  per  Month, 

Bank  or  office  (one  tap)   $1.60 

Bakery 3.00 

Bladcsmith  shop  2.00 

Barber  shop,  first  chair  2.00 

Barber  shop,  each  additional  cliair  50 

Bathtub,  public,  first    1.50 

Bathtub,  public,  each  additional   1.00 

Bathtub,  hotel,  each    1.00 

Bathtub,  private  dwelling A'> 

Boarding  house,  five  rooms  or  less 3.50 

Boarding  house,  each  additional  room   10 

Confectioners    3.00 

Hotel,  five  rooms  or  less 3.50 

Hotel,  each  additional  room JO 

I'rivate  hall  or  lodge  room 1.0(> 

Eestaurant   5.0<» 

Residence    2.0(» 

Stores    2.0» 

Water-closets,  private  l-^ 

Water-closets,  public  1.0<» 

Live  stock,  horses,  comts,  etc.,  each 25 

Lavon  SpHnkling  or  In-igatioUy  Flat  Hate. 

(Water  not  to  be  used  except  between  hours  specified  in  rules  [5  to  6  p.  M. 
and  6  to  8  A.  m.]  and  use  only  permitted  through  nozzle  or  sprinkler 
with  not  to  exceed  i  inch  opening.) 

25-foot  front  lot  (per  season)    $3.50 

50-foot  front  lot  (per  season )    6.00 

75-foot  front  lot  (per  season)    8.00 

100-foot  front  lot  (per  season )    0.5t» 

For  each  additional  25-foot  front LOO 

Meter  Rates, 
(Minimum  for  residence,  $2.(K);  minimum  other  uses,  $3.00.) 

From  one  to  2,500  gallons,  per  1,000  gallons  $.60 

From  2,600  to  5,000  gallons,  per  1,000  gallons 50 

From  5,000  to  10,000  gallons,  per  1,000  gallons 40 

Over  10,000  gallons,  per  1,000  gallons  T 30 

Fire  Hydrants j  per  Month, 

Municipal,  per  hydrant $3.00 

Private,  per  hydrant  LOO 

It  is  therefore  ordered  that  on  or  hefore  April  1,  1918,  the 
applicant  shall  prepare  and  file  with  this  Commission  a  schedule 
of  rates  to  be  charged  for  water  furnished  to  the  city  of  Hitrrisou 
and  inhabitants  thereof,  as  hereinbefore  set  forth  and  found  to  be 
just  and  reasonable,  said  rates  to  become  effective  on  and  after 
April  1, 1918. 

Done  in  open  session  at  Boise,  Idaho,  this  6th  day  of  March, 
1918. 

John  W.  Graham,  A.  L  Freehafer,  and  George  E.  Erb,  Com- 
missioners. 
P.U.R.1918B. 
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Note. — Discrimination  in  rates. 

/.  In  general f  4.03. 
II,  Jurisdiction  of  ComntisMon  and  courts,  464, 
III.  IHscrimination  in  Tcinds  or  classes  of  rates,  465» 
TV.  Concessions  to  classes  of  consumers: 

a.  Stockholders  and  otcners  of  equipment,  4tf0* 
h.  Schools,  4€6. 

c.  MunidpalitiCH^  466. 

d.  Large  consumers,  467, 

e.  Former  oumers,  467. 

V,  IHscrimination  by  particular  utilities: 
a.  Electneity,  468, 
"b.  Irrigation,  46^. 
o.  Street  railways,  468, 

d.  Telephones,  468, 

e.  Water,  469. 

VI,  IHscrimination  by  municipal  plant,  470,    . 

/.  In  general. 

In  Ee  Blackfoot  Waterworks,  Order  No.  512,  Case  No.  F-214, 
June  29,  1918,  the  Idaho  Commission  said:  "The  PubKc  Utilities 
Law  will  not  permit  discrimination.  What  Mr.  Johnson  [owner] 
may  do  with  his  income  from  the  Blackfoot  Waterworks,  Ltd.,  does 
not  concern  the  Commission,  but  all  serrices  rendered  must  be 
charged  for  at  schedule  rates  and  the  income  credited  to  operating 
revenues  on  applicants  books.  Donations  of  service  must  not  be 
made  at  the  expense  of  the  patrons  of  a  public  utility,  although  made 
in  good  faith  and  for  worthy  objects.  The  Commission  will  not  ob- 
ject to  reasonable  donations  for  causes  of  general  public  interest  by 
public  utilities,  and  believes  the  public  should  not  complain  of  the 
item  of  $75  shown  in  applicant's  operating  expenses  and  charged  to 
donations,  but  believes  that  the  public  is  justified  in  complaining  of 
the  free  service  rendered  by  applicant  of  which  no  account  is  taken 
on  its  books." 

Rates  cannot  be  shown  to  be  discriminatory  by  comparison  unless 
conditions  are  substantially  similar.  The  California  Commission 
may  compare  interstate  with  intrastate  rates.  Bray  Lumber  &  Box 
Co.  V.  Southern  P.  Co.  Decision  No.  5230,  Case  No.  1079,  March  25, 
1918. 

A  discriminaton^  rate  may  be  made  the  basis  of  a  finding  of  unjust 
discrimination,  although  established  by  stipulation  with  the  approval 
of  a  Commission.  May  wood  Civic  League  v.  Harvey  (Mo.)  Case 
Nos.  792,  793,  Oct.  2,  1916. 

Voluntary  reductions  in  rates  to  prevent  the  construction  of  a 
competing  line  never  built  cannot  be  used  in  justification  of  the  con- 
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tinuance  of  discriminatory  rates.    Bray  Lumber  &  Box  Co.  v.  South- 
ern P.  Co.  (Cal.)  supra,  March  25,  1918. 

A  water  utility  undertaking  the  installation  of  meters  as  rapidly 
as  it  can  is  not  bound  to  accept  a  consumer's  offer,  for  immediate  in- 
stallation of  a  meter  to  pay  the  cost,  and  to  permit  the  title  thereof  td 
vest  in  the  utility,  since  the  acceptance  of  the  offer  would  require  the 
utility  to  accept  similar  offers  from  others,  and  would  create  an  un- 
lawful discrimination  in  favor  of  those  who  could  purchase  meters. 
Hanley  v.  Point  Pleasant  Waterworks  Co.  (N,  J.)  Nov.  13,  1917. . 

Discriminatory  practices  of  an  automobile  truck  line  should  be 
referred  to  the  Commission  by  shippers,  and  not  attempted  to  be 
remedied  by  them,  by  the  establishment  of  a  competing  line.  Re 
Jakeway  &  G.  Truck  Co.  (Cal.)  Decision  No.  5090,  Application  No. 
3378,  Jan.  31,  1918. 

In  Be  Northwestern  Teleph.  Exch.  Co.  Aug.  10,  1917,  the  Min- 
nesota Commission  said  that  to  furnish  any  service  at  other  than  the 
rates  named  in  the  schedule  oa  file  with  the  Comjuission  is  unlaw- 
ful, or  to  classify  subscribers  so  as  to  permit  their  receiving  tele- 
phone service  at  a  lesser  rate  than  quoted  in  the  schedule  is  a  dis- 
crimination as  provided  for  in  chapter  152,  Laws  of  1915. 

A  cable  company  cannot  justify  a  discriminatory  charge  against  . 
a  telegraph  company  by  pleading  similar  discriminator}-  practices  of 
the  latter,  since  the  maxim  that  he  who  comes  into  a  court  of  equity 
must  do  so  with  clean  hands  has  reference  to  the  particular  transac- 
tion in  which  relief  is  sought,  and  not  to  the  general  morals  or  con- 
duct of  the  person  seeking  such  relief.  Western  U.  Teleg.  Co.  v. 
Commercial  P.  Cable  Co.  (1918)  —  Cal.  — ,  171  Pac.  317. 

In  Re  Yangco,  Case  No.  897,  Oct.  31,  1917,  it  was  held  that  a 
steamboat  company  in  the  Philippine  islands  was  justified  in  charg- 
ing the  government  a  surcharge  of  20  per  cent  over  the  rates  charged 
to  other  shippers,  where,  owing  to  delay  and  difficulty  of  securing  the 
payment  of  shipping  charges  from  the  government,  the  owners  of 
the  steamboats  were  put  to  considerable  extra  expense.  A  similar  de- 
cision was  held  in  Re  Yangco,  Case  No.  899,  Nov.  10,  1917. 

n»  JuriadicUan  of  Commission  and  courts. 

In  Billings  v.  Billings  Utility  Co.  Docket  Nos.  661,  662.  Report 
and  Order  No.  231,  April  30,  1918,  the  Montana  Commission  said 
that  the  furnishing  of  heating  service  to  city  buildings  free,  al- 
though discriminatory,  was  not  within  the  jurisdiction  of  the  Com- 
mission under  the  provisions  of  §  12  of  chapter  52  of  the  Session 
Laws  of  1913. 

The  courts  are  not  deprived  of  jurisdiction  to  compel  a  telephone 
company  to  furnish  service  without  discrimination  by  a  statute  (N. 
C.  Laws  1907,  chap.  966,  Revisal,  §  1096)  authorizing  the  Corpora- 
tion Commission  to  regulate  and  control  telephone  companies.  Walls 
P.U.R.1918E. 
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V.  Strickland  (1917)  —  N.  C.  — ,  93  S.  E.  857.  The  court  saiiL  in 
response  to  defendant's  contention  that  the  courts  had  no  jurisdiction 
to  award  mandamus:  "The  error  in  the  positiorr  of  the  defendants 
is  in  failing  to  distinguish  between  the  regulation  and  control  of  tele- 
phone companies,  which,  as  to  individuals  and  corporations,  are  com- 
mitted by  statute  to  the  Corpoi-ation  Commission  (Revisal,  §  1096; 
chapter  966,  Laws  1907),  whether  exclusively  so  or  not  we  need  not 
say,  and  the  refusal  to  perform  a  dnty  to  the  plaintiff,  arising  upon 
facts  that  are  established.  If  the  duty  exists  upon  the  facts  found 
there  is  nothing  for  the  Corporation  Commission  to  hear  and  inves- 
tigate, and  it  only  remains  for  the  courts  to  compel  performance  of 
the  duty/' 

III.  DiacHtnination  in  Icinds  or  classes  of  rates. 

A  minimum  charge  to  cover  the  cost  of  maintaining  a  plant  in 
readiness  to  serve  is  not  discriminatory,  and  therefore  should  be  ap- 
proved. American  Fork  v.  Utah  Power  &  Light  Co.  Case  (Utah) 
No.  16,  June  10,  1918. 

A  step  rate  is  discriminatory,  and  should  be  replaced  by  a  bloik 
rate.    Re  DLxon  Water  Co.  (111.)  No.  7238,  April  1,  1918. 

In  Galli  v.  Roseville  Water  Co.  Decision  Xo.  4988,  Case  No.  1164, 
Dec.  26,  1917,  the  California  Commission  held  that,  when  both  flat 
and  meter  rates  are  established,  the  average  effect  of  the  one  is  the- 
oretically the  equivalent  of  the  other,  so  that  changing  from  one  to 
the  other  is  not  in  itself  discrimination. 

In  Richardson  v.  Greensboro  (1917)  —  N.  C.  — ,  94  S.  E.  3,  it 
was  held  that  refusal  to  reinstate  flat  rates  in  the  case  of  a  consumer 
who  has  given  up  the  flat  rate  and  required  a  meter  to  be  put  in  is 
not  a  discrimination  against  him,  although  other  consumers  are  still 
on  a  flat  rate. 

IV.  Concessions  to  classes  of  consumers, 
a.  Stocl^holders  and  owners  of  equipment. 

Charging  a  higher  rate  to  nonstockholders  of  a  mutual  telephone 
company  than  is  charged  to  stockholders  is  di8criminator}\  Re 
Yamhill  Mut.  Teleph.  Co.  U-F-177,  P.  S.  C.  Or.  Order  No.  367, 
April  15,  1918. 

The  pi'actice  of  fumisliing  telephone  service  to  stockholders  and 
owners  of  equipment  at  a  lower  rate  than  is  charged  the  public  gener- 
ally is  discriminatory  and  unlawful.  Red  Lake  Eastern  Marshall 
Faxmers  Teleph.  Co.  t.  Eastern  Development  Teleph.  Co.  (Minn.) 
M-69,  Feb.  8,  1918. 

Giving  reduced  telephone  rates  to  stockholders  and  to  sabscribers 
\ising  their  own  telephone  instruments  constitutes  an  unlawful  dis- 
tP.U.R.lOlSE.  30 
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crimination.     Be  Farmers  Inter-County  Mut.  Teleph.  Co.   (Wis.) 
Nov.  19,  1917. 

The  fact  that  a  consumer  owns  the  service  main  does  not  justify 
a  special  rate  for  steam  heating,  but  the  owner  thereof  is  entitled  to 
a  reasonable  rental  return  on  the  investment.  Re  Goshen  City  Elec- 
tric Light  &  Waterworks  (Ind.)  No.  3646,  March  8,  1918. 

b.  Schools, 

In  Fretz  v.  Edmond  (1917)  —  Okla.  — ,  L.K.A.1918C,  405,  168 
Pac.  800,  it  was  held  that  the  law  against  unjust  discrimination  rests 
in  public  policy ;  and  that  it  is  not  in  violation  of  the  public  policy  of 
the  state  of  Oklahoma,  in  the  absence  of  specific  legislation  on  the 
subject,  to  permit  discrimination  by  a  municipality  in  favor  of  a  state 
institution  which  redounds  to  the  intellectual,  moral,  and  commer- 
cial benefit  of  the  general  public  resident  in  such  municipality.  It 
was  therefore  held  that  the  donation  of  water  by  the  city  of  Edmond 
to  the  Central  State  Normal  School  does  not  constitute  an  unjust  dis- 
crimination against  a  citizen,  taxpayer,  and  water  consumer  of  the 
city  who  is  reqiiired  to  pay  a  fixed  rate  for  water  used  by  him. 

o.  Municipalities, 

In  Re  Blackfoot  Waterworks,  Order  No.  512,  Case  No.  F-214, 
June  29, 1918,  the  Idaho  Commission  said:  "The  Commission  holds 
there  is  no  justification  for  free  services  and  service  at  reduced  rates 
to  the  city.  The  patrons  of  the  Blackfoot  Waterworks,  Ltd.,  should 
not  be  required  to  pay  such  rates  as  will  enable  the  public  utility  to 
furnish  free  or  at  reduced  rates,  water  for  fire  protection,  street 
sprinkling,  or  sewer  flushing  in  the  city  of  Blackfoot.  The  costs  of 
such  service  should  be  distributed  proportionally  to  the  benefits  re- 
ceived, and  the  owners  of  vacant  lots  or  of  business  houses  that  use 
iittle  or  no  water  no  doubt  receive  greater  benefits  in  the  way  of  in- 
creased values,  or  cleanliness  and  safety  of  stocks  of  merchandise, 
than  the  owner  of  a  small  home  who  uses  an  amount  of  water  for 
liouseliold  purposes  and  lawn  sprinkling  far  in  excess  of  the  needs  of 
the  business  house.  The  city  service  should  be  paid  for  by  taxation, 
nnd  not  by  imposing  increased  rates  upon  tlie  patrons  of  the  public 
\]tility.  A  number  of  the  larger  buildings  in  the  city  are  served  un- 
<ler  special  contracts,  and  rooming  houses,  boarding  houses,  restau- 
rants, and  various  other  services  are  charged  rates  lower  than  are 
provided  in  the  schedule.'' 

While  the  Colorado  Commission  will  not,  until  such  time  as  it 
has  investigated  the  property  of  a  public  utility,  and  readjusted  its 
rates,  direct  it  to  charge  for  municipal  service,  required  by  franchise 
to  be  free,  it  will,  upon  readjustment  of  the  schedules,  order  the 
discontinuance  of  such  discriminatory  service.  Be  Suburban  Light 
P.U.R.1918E. 
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&  P.  Co.  (Colo.)  Decieion  No.  143^  Investigation  and  Suspension 
Docket  No.  12,  Nov.  16, 1917. 

d.  Large  etmsumerB. 

In  Be  Springfield  Consol.  Water  Co.  April  8,  1918,  the 
Pennsylvania  Commission  said :  '^Whenever  it  is  necessary  to  retain 
desirable  custom,  concessions  to  large  consumers  should  be  made. 
Such  concessions  cannot  be  carried  beyond  a  certain  point  without 
actually  increasing,  instead  of  decreasing,  the  cost  of  water  to  other 
consumers.  The  reason  for  this  is  that  some  portion  of  the  expenses 
vary  directly  *and  closely  with  the  water  consumed,  so  that  if  a 
large  consumer  is  lost,  it  may  result  in  actual  saving  of  operating 
expenses.  It  is  evident,  therefore,  that  if  water  were  sold  to  such 
a  large  consumer  at  a  price  actually  less  than  these  costs,  instead  of 
securing  a  contribution  to  the  fixed  costs  from  such  a  consumer  and 
relieving  the  other  consumers  of  the  burden,  an  additional  burden 
would  be  put  upon  the  other  consumers.  These  costs  that  vary 
closely  with  the  amount  of  water  sold  and  below  which  it  is  not 
beneficial  to  sell  water  to  any  consumer,  no  matter  how  large,  are 
the  out-of-pocket  costs,  which  represent  the  cost  to  be  assessed  on 
every  unit  of  quantity  that  is  sold,  regardless  of  how  much  water 
a.  consumer  takes.  If  this  cost  is  spread  evenly  over  the  entire 
quantity  of  water  sold,  it  will  fix  a  meter  rate  which  is  the  lowest 
limit  below  which  any  sliding  scale  of  charges  should  not  go." 

The  practice  of  charging  owners  of  apartment  houses  who  assume 
payment  of  bills  for  all  current  consumed  by  the  various  apartments, 
the  wholesale  rate  based  upon  the  total  consumption,  with  a  discount 
of  10  per  cent  as  compensation  for  the  guaranty  and  collection  of 
individual  apartment  bills,  and  furnishing  a  separate  bill  for  monthly 
consumption  of  each  meter  at  the  regular  rate  in  addition  to  the 
bill  for  the  total  consumption,  is  unjustly  discriminatory  in  favor 
of  die  apartment-houBe  owner  as  against  other  large  consumers. 
Be  Portland  fi.  Light  &  P.  Co.  (Or.)  U-F-47,  Order  201,  May  19, 
1917. 

e.  Former  oumera. 

In  Little  Shasta  Teleph.  Co.  Decision  No.  6200,  Application  Nos. 
3298,  3315,  March  13,  1918,  it  was  held  by  the  California  Commis- 
sion that  it  would  not  permit  the  transfer  of  a  telephone  line  under 
agreement  whereby  the  acquiring  company  will  render,  in  consider- 
ation for  the  properties  transferred,  a  perpetual  free  service  to  the 
former  o\Miers,  since  such  a  service  discriminates  against  other  sub- 
scribers of  the  company. 

In  Re  California-Oregon  Power  Co.  Decision  No.  4685,  Application 
No.  3016.  Sept.  29,  1917,  the  California  Commission  refused  to 
P.U.R.1018E. 
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grant  an  application  of  a  utility  to  sell  a  hydroelectric  plant  to  tlie 
Estabrook  Gold  Dredging  Company,  and  to  lease  the  plant  back 
from  that  company,  the  transaction  also  requiring  the  utility  to 
furnish  the  dredging  company  with  electric  service  at  a  reduced 
rate;  the  Commission  holding  that  to  grant  the  petition  would  be 
to  an  evasion  of  the  clear  intent  of  the  law  prohibiting  discrimin- 
ation. 

F.  IHsorintinaU4kn  hy  particular  utilitiea. 

a.  ElectrkcUy. 

In  Watkins  v.  Indiana  &  M.  Electric  Co.  No.  27587  Oct.  11,  1917, 
the  Indiana  Commission  held  that  an  electric  utility  was  not  obliged 
to  render  service  in  small  and  isolated  communities  at  the  same 
rate  charged  in  more  compact  and  larger  communities. 

b.  Irrigation, 

In  Pacific  Gas  &  E.  Co.  Decision  Xo.  5317,  Application  No. 
1831,  April  17,  1918,  the  California  Commission  held  that  it  could 
not  consider  the  petition  of  a  municipality  that  lower  than"  reason- 
able rates  be  established  to  encourage  domestic  irrigation  during  the 
war,  but  the  utility's  attention  was  called  to  an  order  of  the  Commis- 
sion permitting  the  delivery  of  water  at  free  or  reduced  rates  for 
the  irrigation  of  food  stuffs  during  the  emergency  created  by  the 
war,  without  prejudicing  the  rights  of  the  utility. 

o.  Street  railways. 

The  charging  of  a  lees  street  railway  fare  in  cities  than  in  suburban 
residential  localities  does  not  constitute  an  undue  or  unreasonable 
preference  in  favor  of  the  cities,  since  the  service  is  not  rendered 
under  the  same  or  substantially  similar  circumstances  and  con- 
ditions. But  undue  discrimination  is  shown  by  charging  higher 
street  railway  rates  to  one  suburban  residential  residence  locality 
than  to  another,  where  the  traffic  conditions  are  similar  and  the 
distances  equal,  and  it  is  immaterial  that  the  higher  rate  may  be 
reasonable;  but  lower  rates  may  be  charged  to  passengers  traveling 
to  a  public  park  in  one  of  the  localities  on  account  of  the  heavier 
traffic  during  open  park  season,  although  this  does  not  justify  a 
lower  fare  for  the  regular  patrons  of  the  line.  Maywood  Civic 
League  v.  Harvey  (Mo.)  Case  Nos.  792,  793,  Oct.  2,  1916. 

d.  Telephones, 

Identical  rates  for  all  classes  of  telephone  service  are  dis- 
criminatorv  and  unreasonable  per  se.  Be  Waldi*on  Teleph.  Plant 
(Ind.)  No'.  3596,  March  1,  1918. 

P.U.R.1918E. . 
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In  Re  Sparta  Teleph.  Co.  No.  5320,  Oct.  10,  1917,  It  was  held 
bv  the  Illinois  Commission  that  a  proposed  discontinuance  of  the 
differences  in  rates  for  business  telephones  and  the  establishment 
of  a  uniform  rate  was  proper.  Dempcy,  Chairman,  said  that  where 
telephone  service  is  furnished  on  a  flat-rate  basis  there  appears  to 
be  no  justification  for  any  differentiation  between  various  classes  of 
business  subscribers. 

A  reduction  in  telephone  rates  for  business  service  to  certain 
classes  of  subeorilMrs^  indnding  county  officers  and  lodge  halls, 
constitutes  an  illegal  discrimination.  Ke  Mt.  Vernon  Teleph.  Co. 
(Mo.)  Case  No.  1444,  April  -24,  1918. 

In  Be  Bandom  Lake  Teleph.  Co.  U^1221,  Feb.  26,  1918,  the 
Wisconsin  Commission  said:  "In  its  recent  decisions  the  Commis- 
sion has  adhered  to  the  policy  that  the  business  subscribers  are 
^aititled  to  desk  telephones  without  extra  charge,  but  that  residence 
and  rural  subscribers  might  reasonably  be  required  to  pay  10  c^nts 
per  month  more  for  desk  teleph(mes  than  for  wail  telephones." 

There  should  be  a  difference  between  the  charge  for  telephone 
service  on  private  and  party  lines,  since  identical  rates  for  both 
classes  are  manifestly  discriminatory.  Be  Spiceland  Co-op.  Teleph. 
Co.  (Ind.)  No.  3588/ March  1, 1918.  (Order  modified,  April  5, 1918). 

In  Be  Golden  Farmers  Teleph.  Co.  No.  6852,  Nov.  6,  1917,  the 
Illinois  Commission  held  that  bona  fide  residents  of  a  village  should 
not  be  served  on  a  rural  line  basis.  Dempcy,  Chairman,  said  that 
a  person  who  resides  in  a  city  or  village  and  who  enjoys  the  privileges 
of  a  resident  of  such  city  or  village  rfiould,  as  a  matter  of  course, 
be  subject  to  the  same  limitations  and  rules  and  regulations  with 
respect  to  telephone  service  that  apply  to  all  other  persons  similarly 
situated;  and  that  where  telephone  service  is  desired  by  such  person, 
he  should  pay  the  same  rate  as  applies  to  all  other  city  or  village 
subscribers  to  that  class  of  service. 

A  telephone  company  is  not  precluded  from  entering  into  a  toll 
line  agreement  with  another  company  because  of  unprofitable  free 
service  with  other  exchan<ros.  Citizens  Teleph.  Co.  v.  Alma  Teleph. 
Co.  (Mo.)  Case  No.  1297,  Oct.  29,  1917. 

e.  Water. 

In  Osgood  V.  Bar  Harbor  &  IT.  Biver  P.  Co.  F.  C.  92,  May  1,  1918, 
the  Maine  Commission  said  that  there  may  be  discrimination  in  the 
gradations  between  the  different  classes  of  users  as  well  as  between 
those  of  the  same  class ;  that  the  charge  for  the  second  faucet  may  be 
out  of  proportion,  up  or  down,  to  the  average  increased  consumption 
by  reason  thereof;  and  that  the  aggregate  charge  for  a  number  of 
openings  umy  be  out  of  all  proportion  to  the  amount  of  water  likely 
to  be  used  as  compared  with  the  use  through  a  lesser  number  of 
connections. 
P.U.R.1018E. 
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VI.  Diacriminati^n  hy  municipal  plant. 

A  municipality  operating  an  electric  plant  is  subject  to  the  same 
restrictions  as  to  the  practices  of  discrimination  as  a  private  utility^ 
Butler  V.  Karb  (1917)  96  Ohio  St.  472,  117  N.  E.  963. 


IliMNOIS  PUBUC  UTHilTISS  00>fMI88ION. 

RE  OHICAQO,  FOX  LAKE,  &  NORTHERN  ELECTRIC  RAIL- 
WAY COMPANY. 

[No8.  6673,  6862,  6068,  ConsoL] 

Certificate  of  convenience  and  necessity  —  Construction  of  monorail 
raHroad. 

The  Illinois  OommiBBion  refused  to  issue  a  certificate  of  con- 
venience and  necessity  for  the  construction  of  a  double-track  monorail 
line,  where  it  was  proposed  to  finance  the  project  solely  from  the  sale 
of  bonds,  and  the  evidence  showed  that  there  was  in  this  country  no 
railroad  of  the  type  proposed,  and  the  construction  of  the  road  would 
involve  the  use  of  large  amounts  of  steel  and  other  materials  and  the 
employment  of  considerable  labor,  all  of  which  are  in  great  demand  in 
connection  with  the  operation  of  war  industries. 

[AprU  17,  1918.] 

Appuoation  for  a  certificate  of  convenience  and  necessity  to 
construct  and  operate  a  monorail  line  and  for  the  issuance  of 
securities  to  finance  the  project ;  denied. 

Dempcy,  Chairman:  The  supplemental  petitions  filed  here- 
in set  forth  that  the  petitioner  is  a  corporation  oi^anized  under 
the  laws  of  this  state,  with  its  principal  place  of  business  at 
Evanston,  Illinois ;  that  is  engaged  in  the  business  of  constructing 
a  railroad  and  is  a  public  utility  within  the  meaning  of  §  10  of 
"An  Act  to  Provide  for  the  Kegulation  of  Public  Utilities." 

The  supplemental  petitions  further  state  that  under  a  certain 
order  made  by  this  Commission  on  March  15,  1917,  in  case  5673, 
the  petitioner  was  authorized  to  issue  certain  securities,  and  that 
it  now  has  a  further  application  for  authority  to  issue  additional 
bonds  pending  before  this  Commission  in  case  6058. 

The  petitioner  now  asks  the  approval  of  this  Commission  of  a 

new  financial  plan;   and,  in  lieu  of  the  authority  heretofore 

granted  petitioner  to  issue  certain  securities  in  case  o<JTo,  and 
P.U.R.1918E. 
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also  in  lieu  of  its  application  now  pending  in  case  6058  for 
authority  to  issue  an  additional  amount  of  stock,  and  additional 
bonds,  petitioner  now  asks  authority  of  this  Commission  to  issue 
twenty-five  shares  of  its  capital  stock  of  the  par  value  of  $100 
each;  also  for  authority  to  execute  and  deliver  its  mortgage  or 
deed  of  trust  to  a  trustee  to  be  hereafter  named,  conveying  all  of 
its  property  now  owned  or  hereafter  acquired  to  secure  its  first 
mortgage  forty  year  6  per  cent  participating  gold  bonds  in  an 
aggregate  amount  of  $6,000,000  to  be  dated  as  of  April  1,  1918, 
and  to  issue  at  this  time  under  said  mortgage,  bonds  in  the 
aggi'egate  amount  of  $5,680,800,  the  proceeds  derived  from  the 
sale  of  said  stock  and  bonds  to  be  used  in  oonstruiCting  and 
equipped  a  double-traA  "suspended  monorail  system  of  rail- 
ways" from  the  city  of  Evanston  in  a  northwesterly  direction 
through  certain  villages  to  the  Wisconsin  state  line.  Petitioner 
asks  for  a  certificate  of  convenience  and  necessity  for  the  con* 
struction  of  said  line  of  railway  between  the  village  of  Palatine 
and  said  Wisconsin  state  line. 

A  hearing  was  held  on  said  supplemental  petitions  at  Chicago 
on  February  26, 1918.  Eugene  Purtelle,  general  manager  of  the 
Chicago,  Fox  Lake,  &  Northern  Electric  Railway  Company^ 
appeared  for  the  petitioner. 

At  this  hearing  the  above  cases  were  consolixlated  and  heard 
together  and  will  be  disposed  of  by  this  order.  It  appears  from 
the  record  that  the  petitioner  is  a  corporation  organized  under  the 
laws  of  Illinois  for  the  purpose  of  constructing  and  operating 
a  line  of  electric  railways  in  this  state. 

It  further  appears  that  an  order  was  altered  by  this  Commis- 
sion on  July  28,  1916,  in  case  4813,  granting  the  Chicago,  Fox 
Lake,  &  Northern  Electric  Eailway  Company,  petitioner  herein,. 
a  certificate  of  convenience  and  necessity  to  construct  a  line  of 
electric  railway  from  the  city  of  Evanston  to  the  village  of 
Palatine.  A  further  order  was  entered  by  this  Commission  on 
October  28,  1916,  in  case  5673,  authorizing  the  said  railway 
company  to  issue  its  capital  stock  in  the  amount  of  $362,700  par 
value,  and  its  first  mortgage  bonds  in  the  aggregate  amount  of 
$750,000.     The  evidence  shows,  however,  that  up  to  the  time  of 

the  hearing  held  on  February  26,  1918,  no  part  of  said  railway 
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had  been  constructed,  and  none  of  the  capital  stock  or  bonds  of 
the  petitioner  had  been  issued. 

The  program  presented  to  the  Commission  by  the  petitioner 
in  its  original  applications  included  the  purchase  by  the  petitioner 
of  an  existing  line  of  railway  owned  by  the  Waukegan,  Kockf ord, 
&  Elgin  Traction  Company,  extending  from  the  village  of  Pala- 
tine to  the  village  of  Wauconda,  and  the  construction  by  the 
petitioner  of  a  line  of  electric  railway  from  said  village  of  Wau- 
conda to  the  Wisconsin  state  line. 

From  its  supplemental  petitions  and  the  evidence  introduced 
in  support  thereof,  it  appears  that  petitioner  has  abandoned  its 
original  intention  of  purchasing  the  existing  line  of  railway  of 
said  Wauk^an,  Rockford,  &  Elgin  Tracti<m  Company  extending 
from  Palatine  to  Wauconda,  as  aforesaid;  and  the  petitioner 
now  proposes  to  construct  a  double-track  suspended  monorail  line 
of  electric  railway  from  the  Howard  street  station  of  the  North- 
western Elevated  Railroad,  in  the  city  of  Evanston,  in  a  north- 
westerly direction  through  the  villages  of  Palatine,  Lake  Zurich, 
Wauconda,  and  Antioch  to  the  Wisconsin  state  line,  a  total  dis- 
tance of  about  50  miles,  with  about  3  miles  of  sidetrack. 

The  stf ucture  for  carrj^ing  the  cars  for  this  type  of  railway 
is  described  as  "continuous  bridge  construction," — that  is,  steel 
towers  are  to  be  erected  about  50  fcfet  apart,  with  I-beam  girders 
extending  from  tower  to  tower.  Upon  these  girders  is  to  be 
bolted  a  continuous  grooved  section.  The  cars,  which  are  also  to 
be  of  steel  construction,  are  hung  upon  and  travel  along  tie 
overliead  girder  and  are  propelled  by  electricity.  It  is  estimated 
that  the  cost  of  acquiring  the  right  of  way  and  of  constructing 
this  railroad,  together  with  the  oost  of  equipping  it  complete, 
including  ten  passenger  and  ten  freight  cars,  will  be  $5,662,708, 
which  is  substantially  the  amount  for  which  the  petitioner  asks 
authority  to  issue  its  first  mortgage  6  per  cent  bonds  at  this 
time. 

The  evidence  further  shows  that  up  to  this  time  there  has 
never  been  constructed  in  this  country  a  railroad  of  the  type  that 
the  petitioner  proposes  to  build.  One  of  petitioner  s  witnesses 
stated  that  the  suspended  monorail  system  of  railways  is  in 
practical  operation  in  Germany,  although  none  of  the  engineers 
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now  connected  with  the  petitioner  have  had  any  practical  ex- 
perience in  the  construction  or  operation  of  such  a  railway. 

Evidence  was  offered  by  the  petitioner  tending  to  show  the 
practicability  of  a  railroad  of  this  type,  and  certain  advantages 
which  the  petitioner  claims  it  possesses  over  the  standard  method 
of  railroad  construction.  However,  in  the  view  taken  of  this 
case  and  the  conclusions  reached  by  the  Commission,  it  will  not 
be  necessary,  and  would  serve  no  useful  purpose,  to  enter  into 
a  lengthy  discussion  of  this  evidence,  nor  as  to  the  methods  by 
which  the  petitioners  propose  to  finance  this  enterprise. 

Suffice  to  say,  however,  the  plan  proposed  by  the  petitioner  of 
constructing  and  equipping  its  railroad  from  money  derived 
solely  from  the  sale  of  bonds  does  not  meet  with  the  approval  of 
the  Commission.  The  contruction  in  this  country  of  a  suspended 
monorail  railroad  as  proposed  by  the  petitioner  is  in  the  nature 
of  an  experiment;  at  least  its  practicability  has  yet  to  be 
determined  i  and  the  petitioner  should  not  be  permitted  to  con- 
struct a  railroad  of  this  kind  with  money  derived  entirely  from 
the  sale  of  bonds.  If  the  project  is  practicable,  a  question  which 
the  Commission  does  not  at  this  time  determine,  no  good  reason 
appears  as  to  why  a  sufficient  amount  of  money  should  not  be 
subscribed  and  advanced  by  stockholders  of  the  petitioner  to  at 
least  show  their  faith  in  the  enterprise. 

There  are  other  reasons  why  the  application  of  the  petitioner 
should  be  denied.  As  will  be  seen  from  the  facts  above  stated, 
the  construction  and  equipping  at  this  time  of  the  railroad 
proposed  by  the  petitioner  would  involve  the  use  of  large  amounts 
of  steel  and  othei:  materials  and  the  employment  of  considerable 
labor, — all  of  which  is  in  great  demand  in  connection  with  the 
operation  of  war  industries  and  other  enterprises  necessary  to 
the  prosecution  of  the  war  in  which  this  country  is  now  engaged. 
Furthermore,  there  was  practically  no  showing  made  in  this  case 
that  public  convenience  and  necessity  would  be  subserved  by 
the  construction  of  an  additional  railroad  in  the  territory  abme 
mentioned. 

The  policy  of  the  Commission  in  regard  to  new  projects  as 

embodied  in  a  resolution  adopted  on  March  19, 1918,  is  especially 

applicable  to  this  case.     That  resolution  reads  as  follows : 

"The  Piiblic  Utilities  Commission  of  Illinois  will  not  at  this 
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time  favor  new  projects,  such  as  grade  separations,  the  building 
of  new  stations,  and  other  improvements  involving  any  con- 
siderable expenditures,  by  railroads  subject  to  its  regulation, 
except  in  cases  where  the  necessity  for  immediate  action  is  urgent. 
The  Commission  take  this  position  in  accord  with  the  announced 
policy  of  the  Federal  government,  which  recognizes  that,  under 
present  conditions,  it  is  necessary  in  every  way  to  conserve 
materials  and  labor  to  the  end  that  all  die  resources  of  the  nation 
may  contribute  to  the  successful  prosecution  of  the  war,  and 
further  because  present  costs  of  material  and  labor  are  abnormally 
high.  Certain  kinds  of  material  are  not  obtainable  at  any  price. 
Expenditures  for  new  structures  made  at  this  time  by  railroads 
become  a  permanent  capital  charge  based  on  present  abnormal 
costs,  and  in  cases  where  the  municipalities  participate  in  the 
expense  of  improvements,  the  public  must  pay  for  its  share  of 
the  same  at  prevailing  abnormally  high  prices." 

From  a  careful  consideration  of  the  entire  record  in  these 
cases  the  Commission  is  of  the  opinion  and  finds  that  public 
convenience  and  necessity  do  not  require  the  construction  of 
a  line  of  railway  from  Palatine,  Illinois,  to  the  Wisconsin  state 
line,  as  proposed  by  the  petitioner  herein. 

The  Commission  further  finds  that  the  application  of  the 
petitioner  for  authority  to  issue  its  capital  stock  in  the  ammmt 
of  $2,500  and  to  execute  a  mortgage  or  deed  of  trust  upon  its 
property  in  an  amount  not  exceeding  $6,000,000,  and  to  forth- 
with issue  bonds  thereunder  to  the  amount  of  $5,680,300,  should 
be  denied;  also  that  the  application  of  the  petitioner  in  case  6068 
for  authority  to  issue  an  additional  amount  of  capital  stock  and 
additional  bonds  should  be  denied ;  and  that  further  application 
of  the  petitioner,  in  case  5852,  for  authority  to  purchase  the  line 
of  railway  of  said  Waukegan,  Eockford,  &  Elgin  Traction 
Company,  and  for  a  certificate  of  convenience  and  necessity, 
should  be  denied. 

P.U.R.1918B. 
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MAINE  PUBLIC  UTIIilTXES  COMMISSIOK. 

BE  BANGOB  &  ABOOSTOOB:  BAILBOAD  COMPANY. 

[R.  R.  432.] 

Bates  —  Power  of  CommUaion  — ^  Ctovemtnent  control  of  railroads  — 
Limitation  of  state  potrer. 

The  Maine  Commission  refused  to  permit  a  railroad  to  increase 
its  ratea  witkout  the  thirty-day  notice  required  bj  statute,  although 
it  was  contended  that,  under  the  Federal  legislation  authorizing  the 
taking  over  of  the  railroads  by  the  goyemment,  the  state  commissions 
were  deprived  of  all  power  over  the  rates  of  railroads;  since  the  Com- 
mission was  not  convinced  that  Congress  had  taken  away  or  intended 
to  take  away  the  regulation  of  matters  purely  of  local  concern. 

[June  20,  1918.] 

Petition  for  order  authorizing  increased  railroad  rates  to 
"become  effective  without  the  thirty  days'  notice  required  by 
statute ;  denied. 

By  the  Commission:  Pursuant  to  Director  General's  order 
No.  28,  the  Bangor  &  Aroostook  Eailroad  Company  proposes  an 
arbitrary  increase  in  its  freight  rates  effective  June  26,  1918. 
In  carrying  out  this  plan  it  filed  with  this  Commission  certain 
tariffs  containing  intrastate  rates,  and  asked  for  an  order  per- 
mitting them  to  become  effective  on  said  date  without  the  thirty 
days'  notice  required  by  statute. 

Acting  on  information  in  our  possession,  including  the  report 
of  the  recent  investigation  of  the  freight  tariffs  of  said  petitioner 
made  by  Kobert  Eantoul,  an  expert  employed  under  order  of 
the  governor  and  executive  council  through  the  Attorney  General's 
Department,  we  declined  to  waive  the  statutory  notice,  because 
the  effect  of  the  arbitrary  increases  would  accentuate  discrim- 
inations and  inconsistencies  already  existing,  and  the  shipping 
public  ought  to  have  the  notice  provided  by  statute. 

This  policy  on  our  part  left  such  intrastate  tariffs  to  become 
effective  at  the  expiration  of  thirty  days  from  their  filing  unless 
complaint  was  received  and  investigation  instituted  in  the  mean- 
time. They  relate  to  a  variety  of  commodities,  and  their  regular 
effective  dates  range  from  June  26,  1918,  to  July  13,  1918. 

A  letter  accompanying  this  petition  recites  instructions  to 
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the  railroad  company  from  the  Director  of  Traffic  in  Washington, 
^'that  no  applications  are  to  be  filed  with  state  Commissions  rela- 
tive to  the  increases,  and  that  all  pending  applications  must  be 
withdrawn,  as  it  is  held  that  the  form  in  which  the  tariifs  are  to 
be  filed  with  the  Interstate  Commerce  Commission  automatically 
increases  the  intrastate  rates  in  effect  June  25,  1918." 

There  is  a  sharp  distinction  between  the  operation  of  railroads 
and  the  regulation  of  the  rates  to  be  charged  by  them.  Recent 
Federal  legislation  has  substituted  Federal  officials  for  the 
several  railroad  corporations  in  the  operation  of  the  railroads, 
and  has  altered  the  power  of  the  Interstate  Commerce  Commis- 
sion as  a  regulatory  branch  of  the  government.  That  Commis- 
sion's authority  never  extended  to  intrastate  rates,  except  where 
local  practices  interfered  with  interstate  traffic. 

We  are  not  convinced  that  Congress  has  taken  away  from  the 
states  the  regulation  of  matters  purely  of  local  concern,  or 
intended  to  do  so.  We  fail  to  see  wherein  such  matters  are. 
of  other  than  local  concern,  unless  the  rates  between  points  within 
the  state  put  an  undue  burden  upon  interstate  traffic  or  discrim- 
inate against  it,  — and  there  has  been  no  investigation  to  ascertain 
this, — or  unless  the  proposed  increase  is  prompted  by  a  purpose 
arbitrarily  to  collect  from  shippers  a  Federal  tax  in  addition  to 
the  3  per  cent  paid  by  them  under  the  General  Tax  Act  We  do 
not  understand  that  the  latter  was  the  purpose  of  the  Federal 
legislation. 

On  the  other  hand,  if  increased  intrastate  rates  are  to  be  put  in- 
to effect  without  any  new  filing  with  state  commissions,  and  con- 
sequently no  official  cancelation  of  rates  now  on  file  and  effective 
under  state  statutes  until  canceled  by  a  new  filing, — as  appears  to 
be  contemplated  if  the  last  part  of  the  above  quotation  correctly 
represents  the  Federal  department, — there  will  be  grave  conflict 
with  those  provisions  of  the  laws  of  this  state  which  fix  penalties 
for  giving  and  receiving  service  at  rates  other  than  those  lawfully 
published  and  existing. 

If  we  permit  the  withdrawal  of  schedules  now  lawfully  on  file 

pending  their  becoming  effective,  with  the  understanding  that  the 

rates  therein  named  are  to  be  imposed  without  any  statB  filing, 

we  practically  concede  the  right  of  carriers  to  impose  a  rate  for 

a  shipment  wholly  within  the  state  different  from  that  which,  im- 
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der  the  laws  of  the  state,  is  the  only  rate  legally  in  force.  If 
shippers,  carriei*s,  or  carriers'  employees  afterward  found  them- 
selves in  conflict  with  the  law,  they  would  have  some  reason  to  say 
that  we  had  connived  at  their  unlawful  act. 

With  our  present  view  of  the  purpose  and  effect  of  the  Federal 
legislation,  we  shall  not  approve  the  withdrawal  of  applications 
where  such  approval  might  be  construed  as  an  assent  to  a  different 
view  of  the  law.  For  reasons  already  stated  we  think  that  the  pub- 
lic is  entitled  to  full  statute  notice  on  the  pending  schedules. 

We  would  not  be  understood  to  criticize  the  present  Federal  ad- 
ministration of  the  railroads,  or  to  be  reluctant  to  co-operate 
wherever  we  can.  We  have  expedited  the  effective  dates  to  har- 
monize with  the  Federal  plans  wherever  we  did  not  deem  such 
action  actually  inconsistent  with  our  duties  to  the  public  whom  we 
serve,  and  we  fully  recognize  and  concede  the  necessity  and  pro- 
priety of  giving  present  extraordinary  needs  first  consideration. 
We  do  not  think  that  orderly  recognition  of  state  statutes  in  mat- 
ters which  can  in  no  way  conflict  with  the  inmiediate  greater  ne- 
cessities can  be  harmful  to  the  public  welfare.  And  if  there  is 
serious  question  about  the  effect  of  failure  to  comply  with  such 
statutes,  it  should  not  be  lightly  passed  over. 

The  pending  petition  is  denied. 


MASSACHUSETTS  PUBLIC  SERVICE  COM3IISSION. 

EE  METKOPOLITAN  COAL  COMPANY. 
[P.  S.  C.  1787,] 

Commii*»ion  —  Power  —  Sidetracks  —  Regulation  of  use  of  land  on 
which  sidetrack,  is  situate. 

The  Massachusetts  Commission,  in  requiring  a  railroad  utility 
to  make  a  switch  connection  to  a  sidetrack  to  be  located  on  land  on 
which  a  coal  yard  was  to  be  established,  refused  to  consider  the  possible 
injury  and  annoyance  to  adjoining  residential  property  likely  to  arise 
from  the  operation  of  the  yard,  where  there  was  no  contention  that  the 
sidetrack  or  connection  were  per  se  nuisances;  since  the  Commission's 
power,  under  §  25,  chap.  784,  Mass.  Act  of  1913,  does  not  extend  to  a 
regulation  of  the  use  of  land  on  which  the  sidetrack  is  located. 

(Stone,  CommisHioncr,  dissents.) 

[February  6,  1918.] 
P.U.R.1018E. 
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Petition  of  the  Metropolitan  Coal  Company  to  require  the 
Boston  &  Albany  Kailroad  Company  to  provide  a  switch  connec- 
tion to  a  sidetrack  to  be  located  upon  land  of  the  petitioner  in  Boa- 
ton  ;  granted,  final  order  withheld  until  sidetrack  is  constructed. 

By  the  Commission:  This  is  a  petition  of  the  Metropolitan 
Coal  Company,  which  conducts  an  extensive  business  in  fuel  with 
several  distributing  plants  in  Boston  and  its  suburbs,  that  the 
Boston  &  Albany  Kailroad  Company  be  required  to  provide  a 
switdi  connection  to  a  sidetrack  to  be  located  upon  the  land  of  the 
coal  company  in  Boston.  The  land  is  a  narrow  tract  running  from 
Chestnut  Hill  avenue  back  to  the  Chestnut  Hill  pumping  station, 
and  is  bordered  upon  one  side  by  land  of  the  Boston  park  depart- 
ment and  upon  the  other  by  the  tracks  of  the  Highland  branch  of 
the  Boston  &  Albany  Kailroad.  At  a  public  hearing  evidence  was 
presented  that  the  coal  company  purchased  the  land  about  ten 
years  ago  with  the  purpose  of  using  it  as  a  distributing  base  in 
the  handling  of  coal,  and  that  in  the  early  summer  of  1917  it  was 
deemed  to  be  necessary  for  the  conduct  of  the  business  that  the  site 
be  utilized,  at  least  temporarily,  for  this  purpose.  Evidence  was 
presented  that  the  railroad  and  the  coal  company  entered  into  a 
definite  arrangement  for  the  installation  of  the  sidetrack  con- 
nection, when  upon  application  of  residents  of  Brookline  and  Bos- 
ton in  the  immediate  district  the  railroad  agreed  to  withhold  its 
assent  to  making  the  connection,  the  coal  company  to  petition  the 
Commission  under  the  provisions  of  §  25  of  chapter  784  of  the 
Acts  of  1913,  in  order  that  opportunity  might  be  had  to  hear  all 
persons  interested.  Section  26  of  chapter  784  of  the  Acts  of  1913 
reads,  in  part,  as  follows :  " .  .  .  The  Commission  may,  upon 
reasonable  terms  and  conditicms,'  require  and  order  any  railroad 
or  railway  company  which  carries  freight  in  carload  lots  to  es- 
tablish and  maintain  for  the  purpose  of  receiving  or  delivering 
freight  in  carload  lots,  a  switch  connection  with  any  private  side- 
track constructed  on  land  adjoining  the  location  of  any  such  rail- 
road or  railway,  if  the  Commission  is  of  opinion  that  such  con- 
nection is  reasonable  and  practicable,  can  be  put  in  and  used  with 
safety,  and  will  furnish  sufficient  business  to  justify  its  construc- 
tion and  maintenance,  and  the  Commission  may  gi'ant  to  any 

railway  company  the  necessary  locations  in  public  ways  and  places 
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for  any  switch  connection  ordered  by  the  Commission  to  be  cou- 
structed  by  such  railway  company. 

The  Commission  permitted  the  remonstrants  to  introduce  evi- 
dence as  to  the  possible  injury  to  property  values  in  the  immediate 
neighborhood  and  the  possibility  of  annoyance  to  residents  from 
the  noise  and  dust  incidental  to  the  operation  of  the  coal  com- 
pany's plant,  reserving  for  further  consideration  the  question  as 
to  whether  such  evidence  was  material  to  the  issue  which  the 
Commission,  under  the  provisiims  of  the  statute,  is  called  upon 
to  determine. 

The  statute  provides  that  "if  the  Commission  is  of  opinion  that 
such  connection  is  reasonable  and  practicable,  can  be  put  in  and 
used  with  safety,  and  will  furnish  sufficient  business  to  justify  its 
construction  and  maintenance,"  the  Conmiission  may  order  the 
installation  of  a  sidetrack  connection.  No  contention  was  made  in 
the  hearing  that  the  connection  could  not  be  put  in  and  used  with 
safety,  nor  was  there  any  question  raised  that  the  sidetrack  would 
not  furnish  sufficient  business  to  justify  its  construction  and 
maintenance.  The  only  other  condition  defined  is  whether  t\w 
Commission  is  of  the  opinion  that  such  a  connection  is  reasonable 
and  practicable.  The  words,  "reasonable  and  practicable,"  must 
be  held  to  apply  to  the  relation  between  the  petitioner  for  a  side- 
track in  any  case  and  the  respondent  railroad  or  railway  company. 
The  test  is,  Is  it  reasonable  and  practicable  for  the  company  to 
establish  the  connection  ?  If  in  a  given  case  the  establishment  of 
such  a  connection  would  constitute  an  interference  with  main-line 
traffic,  it  might  well  be  held  to  be  unreasonable,  or  in  another  case 
it  might  be  held  to  be  impracticable  because  of  differences  in  the 
grades  of  the  main-line  tracks  and  adjoining  land.  In  this  case 
the  company  has  made  no  contention  that  all  of  the  above-men- 
tioned conditions  of  the  statute  have  not  been  complied  with,  nor 
was  there  any  evidence  offered  by  others  that  would  justify  the 
Commission  in  making  such  a  finding.  Indeed,  counsel  for  the 
railroad  stated  that  "the  track  is  entirely  feasible  from  a  rail- 
road standpoint,"  that  "there  is  no  question  of  safety  in  traffic" 
involved,  and  that  the  company  has  "no  valid  reason  for  refusing 
to  grant"  the  sidetrack  connection. 

This  Commission  has  the  power  to  supervise  the  use  of  side- 
track connections,  in  so  far  as  public  service  and  convenience  are 
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concerned,  but  has  no  authority  to  prescribe  the  use  to  which  laud 
upon  which  a  sidetrack  is  to  be  located  shall  be  devoted.  The  pow- 
er to  regulate  the  use  of  land,  the  character  of  the  buildings  to  be 
erected  upon  it,  and  the  uses  to  which  they  shall  be  devoted,  is 
vested  by  statute  in  certain  other  state  departments  and  municipal 
authorities.  No  contention  was  made  that  the  installation  of  the 
iswitch  connection  and  sidetrack  would  of  itself  ccmstitute  a  nui- 
sance. If  the  erection  and  use  of  coal  pockets  contemplated  by  the 
petitioner  should  constitute  a  nuisance  that  might  be  remedied  by 
the  exercise  of  the  police  power  of  the  conmionwealth,  application 
can  be  made  by  the  remonstrants  to  the  courts  or  to  the  state  or 
municipal  authorities  vested  with  power  to  act.  The  petitioner 
has  declared  its  purpose  to  submit  to  representatives  of  the  resi- 
dent remonstrants  the  plans  of  any  permanent  coal  pockets  to  be 
erected,  and  has  given  assurance  that  the  pockets  shall  be  of  the 
best  type  to  insure  a  minimum  of  noise  and  dust  in  the  handling 
of  coal. 

It  was  urged  by  certain  remonstrants  that  the  words,  "the  Com- 
mission may,  upon  reasonable  terms  and  conditions  require  and 
order/'  were  merely  permissive,  and  would  warrant  the  Commis- 
sion, in  the  exercise  of  its  discretion,  in  dismissing  the  petition. 
While  the  word  "may"  leaves  to  the  Conmiission  a  certain  measure 
of  discretion,  it  would  be  imreasonable  and  arbitrary,  upon  the 
evidence  presented,  to  deny  the  facilities  sought,  where,  as  in  this 
case,  all  of  the  statutory  requirements  are  satisfied.  As  the  com- 
pany has  indicated  that  it  has  no  valid  reason  for  refusing  to  grant 
the  sidetrack  connection,  it  may  proceed  to  establish  the  connec- 
tion upon  the  terms  previously  agreed  upon  or  upon  such  other 
terms  as  may  be  acceptable  to  the  parties.  The  statute  providei^ 
that  a  railroad  may  be  required  to  establish  and  maintain  "a 
switch  connection  over  any  private  sidetrack  constructed  on  land 
adjoining  the  location  of  any  such  railroad  or  railway."  As  the 
sidetrack  has  not  been  constructed,  an  order  will  not  now  be  made 
in  this  case.  If,  for  any  reason  not  disclosed,  the  company  should 
decline  to  execute  an  agreement  for  the  establishment  of  the  side- 
track connection,  the  Commission  will,  upon  the  application  of  the 
petitioner,  after  the  sidetrack  has  been  constructed,  if  there  is  no 
substantial  change  in  transportation  conditions,  issue  an  order  re- 
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cjuiring  such  ooimection  to  be  established.    Pending  further  ac- 
tion, the  petition  will  be  plaqed  on  file. 

Commissioner  Stone,  dissenting:  I  do  not  concur  in  the  view 
of  the  majority  of  the  Commission  in  defining  the  range  of  dis- 
cretion given  to  the  Commission  by  the  language  of  the  statute, 
and  in  the  exercise  of  discretion  given  I  believe,  upon  the  circum- 
stances in  this  case,  that  the  petition  should  be  denied. 


MINNESOTA  RAILROAD  AND  WAREHOUSE  COMMISSION. 

EE    NORTHWESTERN    TELEPHONE    EXCHANGE    COM- 
PANY. 

Jionopoly  and  companion  — >  Telephone  service  —  DhHaion  of  terrU 
tory. 

Authority  was  granted  by  the  Minnesota  Ck>mmi8sion  for  the 
transfer  of  certain  teleph<me  properties  for  the  purpose  of  dividing  the 
state  between  two  companies  in  such  a  manner  as  to  eUminate  compe- 
tition as  far  as  possible,  with  the  proviso  that  existing  rates,  regula- 
tions, and  service  were  not  to  be  disturbed,  except  so  far  as  necessi- 
tated by  the  change,  the  approval  of  the  application  in  no  manner  to 
be  taken  as  a  precedent  to  interfere  with  the  granting  of  indeterminate 
permits  to  telephone  companies  to  compete  in  any  city  or  village  of 
the  state,  should  occasion  arise  where  competitive  conditions  would  b; 
for  the  best  interests  of  the  public. 

[May  2,  1918.] 

Application  of  the  Northwestern  Telephone  Exchange  Com- 
pany to  purchase  certain  properties  of  the  Tri-State  Telephone  & 
Telegraph  Company ;  and  the  application  of  the  Tri-State  Tele- 
j)hone  &  Telegraph  Company  to  purchase  certain  exchanges  and 
toll  lines  in  Minnesota  of  the  Standard  Telephone  Company; 
and  the  application  of  the  Tri-State  Telephone  &  Telegraph  Com- 
pany for  permission  to  purchase  certain  telephone  exchanges  and 
toll  lines  of  the  Northwestern  Telephone  Exchange  Company  in 
the  state  of  Minnesota ;  granted. 

By  the  Commission :  The  above-entitled  matter  came  on  for 
tearing  before  the  Commission  April  39,  1918,  at  the  office  of  the 
Commission,  State  Capitol,  St.  Paul,  Minnesota.  There  appeared 
iu  support  of  said  applications  E.  A.  Prendergast,  attorney  for 
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the  Xortliwestem  Telephone  Exchange  Company,  and  C.  B.  Ran- 
dall, attorney  for  the  Tri-State  Telephone  &  Telegraph  Company, 
and  G.  H.  Pratt,  vice  president  for  the  Standard  Telephone  Com- 
pany. Also  there  were  present  representatives  of  a  number  of 
civic  and  commercial  bodies  and  of  municipalities  within  the  state, 
Mr.  C,  P.  Hall,  representing  the  council  of  the  city  of  Red  Wing, 
being  the  only  appearance  in  opposition.    The  Commission  finds : 

That  the  "Northwestern  Telephone  Exchange  Company  is  a  cor^ 
poration  organized  under  the  laws  of  the  state  of  Minnesota,  and 
is  engaged  in  the  business  of  operating  extensive  telephone  proper- 
ties, including  toll,  exchange  and  rural,  within  the  state  of  Minne- 
sota and  neighboring  states ; 

That  the  Tri-State  Telephone  &  Telegraph  Company  is  a  cor- 
poration organized  under  the  laws  of  the  state  of  Maine,  and  is 
engaged  in  carrying  on  a  general  telephone  business,  including 
toll,  exchange  and  rural  lines,  in  the  state  of  Minnesota  and  neigh- 
boring states ; 

That  the  Standard  Telephone  Company  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Iowa,  and  is  engaged  in 
carrying  on  a  general  telephone  business,  including  toll,  exchange 
and  rural  lines,  within  a  limited  area  in  the  state  of  Minnesota 
adjacent  to  the  Iowa  line,  with  additional  properties  in  the  state 
of  Iowa; 

That  the  said  Northwestern  Telephone  Exchange  Company 
and  the  said  Tri-State  Telephone  &  Telegraph  Company  are  com- 
peting companies  extending  throughout  the  state  of  Minnesota, 
with  no  facilities  for  the  interchange  of  business;  that  the  appli- 
cations filed  herein  are  filed  pursuant  to  and  in  furtherance  of 
an  effort  on  the  part  of  said  telephone  companies  to  unify  the  tele- 
phone system  within  the  state  of  Minnesota  and  to  eliminate 
duplication  of  properties  and  investment  in  compliance  with  de- 
mands of  civic  bodies  in  the  state;  that  the  application  of  each 
company  is  dependent  upon  the  allowance  of  the  other  applica- 
tion ;  that  the  properties  described  in  the  application  of  the  Xorth- 
western  Telephone  Exchange  Company  are  situated  north  of  a 
line  drawn  across  th6  stctte  oi  Minnesota  from  the  eaetprn  bound- 
ary to  the  western  boundary,  dividing  the  state  into  a  north  and 
a  south  territory,  and  are  all  the  properties  of  the  Tri-State  Tele- 
phone &  Telegraph  Company  situated  in  said  north  territory,  and 
P.U.R.1918E. 
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the  approval  of  said  application  will  discontinue  the  operation  of 
said  Tri-State  company  in  said  territory.  That  the  properties 
described  in  the  application  of  the  Tri-State  Telephone  &  Tele- 
graph Company  include  all  the  properties  of  the  Standard  Tele- 
phone Company  situated  in  the  state  of  Minnesota,  which  are  all 
in  the  said  south  territory,  and  also  all  the  properties  of  the 
Northwestern  Telephone  Exchange  Company  situated  in  the  said 
south  territory ;  excepting  five  exchanges  in  the  southwestern  por- 
tion of  the  state,  which  are  retained  by  the  Northwestern  Tele- 
phone Exchange  Company,  to  be  operated  by  them  as  a  part  of 
their  territory;  and  also  excepting  certain  toll  trunk  lines  re- 
tained by  the  Northwestern  Telephone  Exchange  Company  to 
furnish  facilities  for  their  long  haul  interstate  toU  service,* 

The  allowance  of  the  application  of  the  Tri-State  Telephone  & 
Telegraph  Company  will  eliminate  the  Northwestern  Telephone 
Exchange  Company  from  carrying  on  business  in  the  southern 
territory,  with  the  exception  of  the  properties  enumerated.  The 
allowance  of  these  applications  will  eliminate  competition  at 
nearly  all  points  in  the  state  of  Minnesota,  there  remaining  only 
twelve  competing  points. 

The  elimination  of  competition  at  the  request  of  competing 
companies  should  be  given  the  most  careful  consideration.  Be- 
fore the  passage  of  the  Telej^hone  Act  by  the  legislature  of  the 
state  of  Minnesota,  whereby  the  service  and  rates  furnished  by 
the  telephone  companies  were  placed  under  the  jurisdiction  of 
this  Commission,  many  conununities  had  found  that  noncompeti- 
tive conditions  were  unbearable,  and  many  independent  local 
telephone  companies  were  promoted  by  the  local  conununities  in 
order  that  they  might  procure  a  suitable  telephone  service  and 
reasonable  rates,  which  gave  rise  to  the  organization  of  many  of 
the  companies  or  exchange  plants  that  will  be  eliminated  by  the 
proposed  division  of  territory.  Since  state  l^islative  enactment 
has  placed  the  regulation  of  telephone  rates  and  service  in  the 
hands  of  the  Connnission,  all  the  causes  that  formerly  gave  rise  to 
the  demand  for  competitive  conditions  can  now  be  adjusted 
through  complaints  to  this  Commission,  and  by  investigation  and 
orders  issued  by  the  Commission.  Competitive  telephone  condi- 
tions have  given  rise  to  the  duplication  of  investments,  and  much 
annoyance  to  the  patrons  due  to  the  inability  of  the  subscribers  of 
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one  telephone  to  reach  the  subscribers  of  the  competitive  tele- 
phone system.  The  duplication  of  both  the  investment  and 
organization  of  officials  and  employees  has  placed  an  additional 
financial  burden  upon  the  telephone  public,  and  in  many  in- 
stances competition  has  developed  expensive  selling  forces  and 
agencies  that  have  greatly  added  to  the  expense  of  operating  the 
companies. 

With  the  present  trend  of  abnormal  costs  of  supplies  and  equip- 
ment of  all  sorts  and  the  steady  increase  of  wages,  the  telephone 
companies  are  fast  approaching  the  point  where  they  will  be  seek- 
ing additional  revenue  by  a  general  raise  in  telephone  rates. 
The  elimination  of  duplication  of  investment  and  organization, 
and  the  elimination  of  expenses  incidental  to  competition,  should 
materialty  aid  the  telephone  companies  to  maintain  their  present 
standard  of  service  without  any  appreciable  addition  to  their 
operating  revenues. 

The  division  of  the  state  into  practically  two  territories  oper- 
ated by  individual  companies  will  give  rise  to  a  demand  for  many 
jointly  owned  lines  connecting  the  two  telephone  systems.  The 
applicants  in  this  matter  have  signified  their  intention  of  co-oper- 
ating and  maintaining  such  connecting  lines  as  the  traffic  from 
time  to  time  may  demand,  and  it  is  the  duty  of  the  Commission 
to  see  that  sufficient  telephone  facilities  are  furnished  to  the  pub- 
lic to  meet  all  reasonable  demands  that  the  public  may  make. 

The  present  applications  do  not  in  any  manner  affect  any  of 
the  present  rates,  regulations  and  service  now  in  force  in  the 
operation  of  exchanges  in  the  state  of  Minnesota ;  and  all  proper- 
ties herein  authorized  to  be  transferred,  or  the  control  purchased 
by  one  of  the  applicants,  shall  be  operated  under  the  same  rules, 
regulations,  and  rates  as  now  control,  until  such  time  as  the  Com- 
mission may  authorize  a  change  or  modification  of  such  rates, 
regulations,  and  service,  or  discontinuance  of  said  properties ;  ex- 
cept that  the  division  of  territory  and  the  elimination  of  one  of 
the  companes  in  each  of  the  respective  territories  necessitate  some 
ruling  as  to  the  interchange  of  toll  business  between  the  respective 
lines  on  and  after  July  1,  1918. 

The  Northwestern  Telephone  Exchange  Company  and   the 

Tri-State  Telephone  &  Telegraph  Company  have  on  file  with  this 

Commission  their  respective  schedules  of  toll  rates  covering  prac- 
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tically  the  entire  territory  of  the  state  of  Minnesota.  From  a 
recent  study  of  toll  conditions  and  admissions  by  representatives 
of  the  interested  companies,  by  far  the  greater  percentage  of  the 
toll  traffic  in  the  state  of  Minnesota  is  handled  by  the  North- 
western Telephone  Exchange  Company.  The  variance  in  toll 
rates,  according  to  the  schedules  of  said  companies  on  file,  affect 
only  a  small  percentage  of  cases ;  and  it  is  deemed  advisable  to 
continue  in  operation  only  one  set  of  these  rates  and  regulations. 
Less  traffic  conditions  will  be  affected  by  the  placing  in  force  the 
Northwestern  Tdephone  Exchange  Compan/B  rules  and  regula- 
tions governing  toll  traffic. 

The  Northwestern  Telephone  Exchange  Company  is  seeking  to 
purchase  a  majority  of  the  capital  stock  and  other  obligations  of 
certain  independent  telephbne  companies  which  are  now  con* 
trolled  by  the  Tri-State  Telephone  &  Telegraph  Company.  This 
might  possibly  work  a  hardship  on  the  owners  of  the  minority 
shares  of  stock  of  said  companies,  and  the  purchaser  of  the  ma- 
jority interest  should  purchase  the  stock  of  the  minority  stock- 
holders at  the  same  figure  as  they  are  purchasing  the  stock  of  the 
controlling  interest. 

The  approval  of  the  present  application  in  no  manner  restricts 
or  establishes  a  precedent  that  will  interfere  with  the  granting 
of  indeterminate  permits  to  telephone  companies  to  compete  in 
any  city  or  vUlage  in  the  state  of  Minnesota  should  occasion  arise 
where  competitive  conditions  would  be  for  the  best  interests  of 
the  public. 

It  is  therefore  ordered  that  the  Northwestern  Telephcme  Ex* 
change  company  is  hereby  authorized  and  permitted  to  purchase 
the  following  described  properties  situated  in  the  state  of  Minne- 
sota, to  wit: 

Those  certain  telephone  exchanges  located  at  Badger,  Barnum, 
Bloomington,  Braham,  Brainerd,  Brook  Park,  Cambridge,  East 
Grand  Forks,  Excelsior,  Foley,  Graceville,  Grandy,  Greenbush, 
Hinckley,  Isanti,  Lindstrom,  Litchfield,  Milaca,  Minneapolis, 
Moose  Lake,  Mora,  North  Branch,  Ogilvie,  Onamia,  Ortonville, 
Pine  City,  Princeton,  Rush  City,  Thief  River  Falls,  Wahkon. 

In  addition  to  the  above,  telephone  property  furnishing  ex- 
change service  in  Hopkins,  Robbinsdale,  Cohmibia  Heights,  and 
St.  Louis  Park  from  switchboards  located  in  Minneapolis ;  Grass- 
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ton  from  an  exchange  at  Braham;  and  Barrows  and  Merrifield 
from  the  Brainerd  switchboard. 

That  said  applicant  is  also  authorized  to  purchase  the  major- 
ity of  the  capital  stock  and  such  other  obligations  as  said  Tri- 
State  Telephone  &  Telegraph  Company  owns  in  the  following 
companies,  to  wit : 

Becker-Mahnomen  Company,  operating  exchanges  at  Detroit, 
Callaway,  Ogema,  and  Mahnomen ;  Zenith  Telephone  Company, 
operating  exchanges  at  Duluth,  Cloquet,  and  Carlton,  with  ex- 
change service  in  Proctorknott  from  the  Duluth  Board ;  Stevens 
County  Telephone  Company  with  an  exchange  at  Morris ;  Roseau 
Telephone  Company  with  an  exchange  at  Roseau,  Minnesota; 
Clover  Belt  Telephone  Company  operating  exchanges  at  Sand- 
stone and  Bruno,  Minnesota. 

That  said  applicant,  the  Northwestern  Telephone  Exchange 
Company,  is  authorized  to  purchase  from  the  Tri-State  Tele- 
phone &  Telegraph  Company  all  toll  lines  situated  north  of  a  liiie 
described  as  follows,  in  the  state  of  Minnesota: 

Commencing  at  the  northeast  comer  of  the  county  of  Wash- 
ington, westward  along  the  northern  boundary  of  the  county  of 
Washington ;  thence  southerly  along  the  western  boundary  of  the 
county  of  Washington;  thence  westerly  along  the  northern 
boundary  of  the  county  of  Ramsey  to  the  northwest  comer  of 
said  county;  thence  southerly  along  the  westerly  boundary  of 
Ramsey  county  to  Dakota  county;  thence  westerly  along  the 
northern  boundary  line  of  Dakota,  Scott,  Carver,  McLeod,  Ren- 
ville, and  Yellow  Medicine  counties  to  the  westerly  boundary  of 
the  state ;  together  with  the  toll  exchanges  located  at  St  Cloud, 
Crookston,  Moorhead,  Willmar,  and  Appleton,  in  the  state  ot 
Minnesota. 

Said  toll  lines  are  more  particularly  designated  and  described 
by  that  certain  map  or  plat  On  file  with  this  Commission  in  said 
hearing. 

That  the  sale  and  transfer  of  said  properties  is  authorized  sub- 
ject to  the  conditions  and  limitations  hereinafter  set  forth. 

That  the  Tri-State  Telephone  &  Telegraph  Company  is  hereby 
authorized  and  permitted  to  purchase  from  the  Northwestern 
Telephone  Exchange  Company  the  following  described  proper- 
tics,  the  telephone  exchanges  situated  in  the  following  cities  and 
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villages :  St.  Paul,  St.  Paul  Park,  White  Bear,  Lamberton,  Bird 
Island,  Olivia,  Renville,  Tracy,  Owatonna,  Austin,  Faribault, 
Le  Sueur,  N^orthfield,  Mankato,  Winona,  Stillwater,  North  St. 
Paul,  Savage,  Granite  Falls,  New  Ulm,  Redwood  Falls,  Sleepy- 
Eye,  Windom,  Albert  Lea,  Eagle  Lake,  Glenville,  Madison  Lake, 
Red  Wing,  Witoka. 

The  Tri-Stato  Telephone  &  Telegraph  Company  is  authorized 
and  permitted  to  purchase  from  the  said  Northwestern  Telephone 
Exchange  Company,  all  of  its  long-distance  lines,  long-distance 
exchanges,  long-distance  franchises,  rights  of  way  and  long- 
distance business  located  in  the  state  of  Minnesota,  south  of  the 
northern  boundary  lines  of  the  counties  of  Washington,  Ramsey, 
Dakota,  Scott,  Carver,  McLeod,  Renville,  and  Yellow  Medicine, 
excepting  only  its  through  toll  lines  extending  from  the  Twin 
Cities  southward  through  Red  Wing,  Wabasha,  and  Winona  to 
La  Crosse,  Wisconsin ;  and  eastward  from  the  Twin  Cities  to  Wis- 
consin via  Hudson;  southward  from  the  Twin  Cities  into  South 
Dakota  via  Mankato  and  Worthington ;  and  southward  into  South 
Dakota;  and  from  Granite  Falls  via  Marshall  and  Pipestone, 
which  are  reserved  by  the  Northwestern  Telephone  Exchange 
Company  for  handling  of  through  or  interstate  business.  That 
the  general  location  of  the  toll  lines  so  purchased  is  shown  in  pur- 
ple upon  the  map  or  blue  print  on  file  with  this  Commission  in 
the  said  matter. 

That  the  Tri-State  Telephone  &  Telegraph  Company  is  hereby 
authorized  and  permitted  to  purchase  from  the  Standard  Tele- 
phone Company  the  properties  described  as  follows,  to  wit : 

Its  entire  telephone  exchange  property,  franchises,  and  radiat- 
ing rural  lines,  comprising  its  local  exchanges  at  Preston,  Fill- 
more county,  and  Caledonia,  Houston  county,  Minnesota;  its 
long-distance  lines  and  stations,  franchises,  and  rights  of  way  ex- 
tending from  Preston  to  Mabel;  from  Mabel  southward  to  the 
state  line  and  from  Mabel  to  Caledonia;  from  Caledonia  south- 
ward to  the  state  line  and  from  Caledonia  northeastward  via 
Brownsville  to  the  state  line  on  its  line  to  La  Crosse, — all  as 
shown  on  a  map  on  file  with  the  Commission. 

That  the  said  permission  for  the  purchase  of  the  exchange  and 
certain  properties  is  made  upon  the  express  conditions  and  limita- 
tions stated,  as  follows,  to  wit: 

P.U.RJ918E. 


Digitized  by  LjOOQIC 


488     MINNESOTA  RAILROAD  AND  WAREHOUSE  COMMISSION. 

First :  That  the  Northwestern  Telephone  Exchange  Company, 
in  all  instances  in  which  they  are  purchasing  the  majority  or  con- 
trolling interest  in  any  telejAone  property  or  exchange  by  the 
purchase  of  stock  or  other  obligations  from  the  Tri-State  Tele- 
phone &  Telegraph  Company,  shall  offer  to  purchase  from  any 
holder  of  any  stock  in  any  of  said  companies,  the  stock  of  said 
holder  at  the  same  figures  as  said  Northwestern  Telephone  Ex- 
change Company  shall  pay  for  the  majority  of  said  stock  in  said 
companies,  and  shall,  upon  the  determination  of  the  amount  to  be 
paid  to  the  Tri-State  in  any  one  of  said  exchange  plants,  mail  to 
the  last-known  address  of  each  and  every  holder  of  capital  stock 
of  said  telephone  company,  a  notice  stating  the  price  paid  to  the 
Tri-State  Telephone  &  Telegraph  Company,  and  offering  to  pay 
to  said  stockholder  for  his  stock  the  same  price  should  said  stock* 
holder  elect  to  accept  said  amount  and  surrender  his  said  stock 
within  a  period  of  ninety  days  from  the  mailing  of  said  notice. 

Second :  That  on  and  after  July  1, 1918,  all  toU-rsEte  schedules, 
rates  and  routings  of  the  Tri-State  Telephone  &  Telegraph  Com- 
pany as  are  now  in  effect,  shall  be  canceled,  and  thereadfter  all  toll 
messages  over  the  lines  of  either  of  the  companies  which  are  par- 
ties hereto  shall  thereaft^  be  handled  upon  the  schedules,  rates, 
and  routings,  as  now  in  effect,  except  as  may  be  hereafter 
amended  by  application  to  this  Commission,  on  the  lines  and  sys- 
tem of  the  Northwestern  Telephone  Exchange  Company,  until 
thereafter  changed  by  approval  of  this  Commisaion. 

Third :  That  as  to  all  exchange  properties  transferred  by  vir- 
tue of  this  order,  service  shall  be  continued  under  the  rules,  rates, 
and  regulations  now  in  effect  as  to  those  exchanges,  and  shall  con- 
tinue in  effect  until  at  such  time  as  the  company  operating  the 
same  shall  obtain  permission  from  this  Commission  for  amend- 
ments, changes,  or  discontinuances  as  the  case  may  be. 

Fourth :  That  the  transfer  of  the  legal  title  to  any  of  the  ex- 
change properties  in  this  order  described  shall  in  no  manner  affect 
the  kind,  character,  or  extent  of  service  that  shall  hereafter  be 
furnished  from  said  exchange  properties  irrespective  of  the  own- 
ership of  the  same;  that  all  changes,  modifications,  or  discon- 
tinuances of  service  shall  be  submitted  for  approval  to  this  Com- 
mission, and  this  Commission  shall  have  full  power  to  order  such 

service  or  create  exchange  areas  as  the  Commission  may  deem  for 
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the  best  interests  of  the  public;  and  the  said  Commission  shall 
Jiave  full  authority  to  order  the  maintenance  of  trunk  lines  be- 
tween the  various  properties  of  said  companies  for  the  purpose  of 
either  toll  service  or  exchange  service. 

Fifth:  That  said  purchasers  shall  accept  said  properties  sub- 
ject to  all  contracts,  conditions,  and  legal  obligations  which  are 
imposed  upon  them  under  their  present  ownership. 

Hie  date  of  transfer  of  the  legal  title  shall  be  July  1, 1918. 

Note.— Monopoly  and  competition. 

In  Ee  Schuylkill  Electric  Co.  Municipal  Contract  Docket  Nos. 
67^1917,  678-1917,  June  11, 1918,  in  approving  a  contract  for  mu- 
nicipal street  lighting  awarded  to  one  of  two  competing  companies, 
the  Pennsylvania  Commission  said:  "We  have  no  hesitation  in 
saying  that  these  two  companies,  each  authorized  by  charter  and 
ordinance  and  actually  engaged  in  rendering  public  service  in  Girard- 
ville,  burden  that  community  with  all  the  weight  incident  to  com- 
petitive waste,  a  condition  which  we  would  not  permit  if  either  were 
seeking  entry  in  the  face  of  a  field  exclusively  occupied  by  the  other. 
As  both  are  serving  Qirardville,  we  cannot  under  tiie  facts  disclosed 
find  any  just  ground  to  distinguish  between  them,  or  to  say  to  one 
we  will  limit  the  scope  of  your  legitimate  activities.  The  munici- 
pality has  expressed  its  choice,  and  we  are  not  disposed  to  interfere 
with  the  proper  exercise  of  municipal  discretion." 

In  Re  Interurban  Teleph.  Co.  U-1297,  April  26,  1918,  in  denying 
an  application  for  extension  of  telephone  service  the  Wisconsin  Com- 
mission said  that  the  legislative  policy  since  1913  has  been  to  restrict 
local  telephone  service  to  one  company  so  long  €is  that  service  re- 
mains reasonably  adequate;  that  parties  who  are  so  situated  as  to 
be  in  the  twilight  zone,  between  two  or  more  communities,  cannot 
reasonably  expect  to  be  given  direct  service  to  more  than  one  of  such 
communities. 

In  Re  Mith,  Decision  No.  525G,  Application  No.  3S40,  March  29, 
1918,  a  certificate  for  the  operation  of  an  automobile  transportation 
line  for  the  transportation  of  passengers  and  express  mattter  between 
Red  Bluff  and  Eureka  and  intermediate  points,  was  granted.  The 
California  Commission  said:  "When  a  ^transportation  company,' 
as  defined  by  chapter  213,  Laws  of  1917,  gives  to  the  public  reliable, 
safe,  and  adequate  service  at  reasonable  rates,  and  shows  its  ability 
to  handle  the  traffic,  this  Commission  will  be  slow  to  grant  to  another 
'transportation  company'  the  right  to  operate  in  the  same  fidd.  But  < 
where,  as  here,  the  existing  company's  service  has  not  been  reliable 
or  adequate,  a  newcomer  who  gives  evidence  of  being  able  and  willing 
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to  give  to  the  public  reliable,  safe,  and  adequate  service  at  reasonable 
rates  will  be  granted  a  certificate  as  provided  in  chapter  213,  Laws 
of  1917." 


MISSOURI  PUBLIC  SE31VICE  OOMMISSION. 

RE  UNION  ELECTRIC  LIGHT  &  POWER  COMPANY. 

[Nob.  1395;  1396.] 

Public  utilities  —  What  are  —  Possession  of  franchise, 

1.  The  mere  fact  that  a  steam  heating  company  haa  no  franchise 
from  a  city  authorizing  it  to  engage  in  the  steam  heating  business  does 
not  prevent  it  from  being  a  public  utility,  so  as  to  give  the  Public 
Service  Commission  jurisdiction  over  it,  where  it  appears  that  the  com- 
pany had  been  granted  numerous  permits  from  the  city  authorizing  it 
to  lay  its  pipes  in  the  streets  and  alleys,  and  its  charter  from  the  state 
authorizes  it  to  engage  in  the  heating  business,  which  is  defined  as  a 
public  utility  by  the  Public  Service  Commission  Law. 

Public  utilities  —  What  are  —  Rendering  service  through  patron^s 
plant, 

2.  A  steam  heating  company  is  a  public  utility  and  subject  to  the 
regulation  of  the  Commission  in  its  relation  to  a  patron,  although  it 
does  not  convey  the  steam .  through  the  streets  or  other  public  places, 
but  furnishes  it  to  him  by  means  of  a  plant  located  on  his  premises  and 
leased  from  him. 

Public  utilities  —  What  are  —  Necessity  of  filing  rate  schedule, 

3.  The  mere  fact  that  a  company  had  failed  to  file  a  schedule  of 
rates  for  steam  heating  does  not  render  it  a  private  company  rather 
than  a  public  utility  subject  to  the  regulation  of  the  Missouri  Com- 
mission. 

Public  utilities  —  Wliat  are  -^  Rendering  service  otUy  under  long 
f        t€%*^n  contract, 

4.  A  company  is  not  acting  in  a  private  capacity  rather  than  as  a 
public  utility  so  as  to  be  outside  of  the  regulatory  powers  of  the  Mis- 
souri Commission,  because  it  furnishes  steam  heat  and  electricity  under 
long  term  contracts  at  fixed  compensation,  using  the  plants  of  tlie 
patrons,  the  company  being  required  to  furnish  no  capital  investment, 
but  only  fuel,  labor,  and  supplies. 

Constitutional  law  —  Impairment  of  contract  —  Power  to  change 
contract  rates. 

5.  The  Missouri  Public  Service  Commission  has  power  to  change  a 
rate  fixed  by  private  contract. 

Constitutional  law  —  Impairment  of  contract  —  Contracts  for  steatn 
heating, 

6.  The  Missouri  Commission  has  power  to  change  rates  for  steam 
heating  fixed  by  long  term  contracts  between  the  utility  and  the  con* 
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sumer,  since  the  proTision  of  the  Missouri  statute  that  nothing  in  the 
act  shall  be  construed  to  prevent  any  telegraph  or  telephone  corpora- 
tion from  continuing  to  furnish  serrice  under  a  contract  in  force  at 
the  date  when  the  act  took  effect  cannot  be  construed  as  being  applicable 
to  heating  companies,  notwithstanding  the  only  provision  in  the  act  in 
reference  to  beating  companies  is  contained  in  the  article  dealing  with 
tel^raph  and  telephone  companies. 
DiseriminaUon  —  tUUes  —  ElectrioUy  — >  Increase  uHth  increase  in  cost 
of  coal  and  wages. 

7.  A  proposed  electric  rate  schedule  is  not  discriminatory  merely 
becauie  it  increases  the  cost  of  electricity  in  accordance  with  the  in- 
erease  in  cost  of  coal  per  ton  and  wages  per  man-hour,  to  users  in 
excess  of  1,000  kilowatt  hours  per  month  only,  where  the  existing  sched- 
ule carries  reduced  rates  to  large  consumers  and  the  patrons  who  are 
affeeted  by  the  proposed  increase  would  not  be  required  to  make  up  any 
deficit  arising  from  the  charges  to  the  small  users. 

Bates  ^  Procedure  —  Emergency  increase  —  Bate  case  pending, 

8.  Although  a  general  rate  case  is  pending,  the  Missouri  Commis- 
sion, in  view  of  the  advance  in  the  cost  of  coal,  labor,  and  taxes,  autlior- 
ized  an  electric  utility  to  put  into  effect  an  emergency  schedule,  tlie 
increase  in  the  cost  of  coal  being  taken  care  of  by  a  *^coal  rider,"  in 
view  of  the  fact  that  the  price  of  coal  would  undoubtedly  be  subject 
to  great  variations. 

Discrimination  —  Bates  —  Electricity  —  Use  of  multiplier, 

9.  The  application  of  a  multiplier  to  all  increases  or  decreases  in 
rates  granted  because  of  increases  or  decreases  in  taxes  and  in  cost  of 
fuel  and  labor  for  ''distributed  service,"  to  compensate  for  losses  in 
transmission,  transformation,  and  distribution,  is  discriminatory,  where 
the  multiplier  could  not  be  applied  in  all  cases  of  the  same  class. 

Bates  ~  Stean^  heating  —  Fiied  schedule  —  I^vate  bargaining, 

10.  The  IklisBoiiri  Commission  refused  to  approve  a  schedule  of  rates 
for  steam  heating  where  the  proposed  schedule  continued  the  company's 
right  to  bargain  with  each  consumer  separately,  and  the  effect  of  the 
schedule  would  be  to  create  as  many  classes  of  consumers  as  there  are 
consumers. 

[July  1,  1918.] 

Application  by  Union  Electric  Light  &  Power  Company  for 
emergency  relief  as  to  steam  heating  and  electric  rates ;  proposed 
schedule  rejected,  but  jurisdiction  retained  for  filing  of  schedules 
proposed  by  Commission. 

Interveners:  Ely  &  Walker  Dry  Goods  Company;  Inter- 
national Building  Company ;  M.  J.  Steinberg  Hat  and  Fur  Com- 
pany; National  Bank  of  Commerce  of  St.  Louis;  Monward 
Realty  Company;  Income  Leasehold  Copipany;  Hotel  Statler 
Company;  Stix,  Baer,  &  Fuller  Dry  Goods  Company;  Wain- 
Wright  Heal  Estate  Company;  St.  Louis  Brewing  Association; 
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Washington  University,  Barnes  Hospital,  and  Children's  Hospi- 
tal ;  Woodward  &  Tiernan  Printing  Company. 

By  the  Commission:  On  November  28,  1917,  the  Union 
Electric  light  &  Power  Company,  herein  called  the  "oMnpany,** 
tiled  with  the  Commission  its  applicaticm  "for  emergency  relief 
to  enable  it  to  meet  the  increased  cost  of  heating  service,"  which 
application  was  designated  as  case  No,  1395.  On  the  same  date 
the  said  company  also  filed  its  application,  now  known  aa  case 
No.  1396,  asking  "for  emergency  relief  to  enable  it  to  meet  the 
increased  cost  of  fuel,  labor,  and  taxes  for  certain  electric  serv- 
ice/*  The  two  cases  were  set  for  public  hearing  before  the 
full  Commission  at  St.  Louis,  December  13,  1917,  at  which 
hearing  a  number  of  consumers  appeared  as  interveners  and 
filed  their  respective  motions  to  quash  the  application  in  the 
heating  rate  case  No.  1395,  on  the  ground  that  the  Commission 
was  without  jurisdiction  to  determine  the  same.  Objection  was 
also  made  to  the  substance  and  form  of  the  proposed  schedule 
for  increase  in  electric  and  heating  rates.  The  Commission 
withheld  decision  of  the  matter  of  the  jurisdiction  until  the 
testimony  and  arguments  on  the  merits  of  the  application  could 
be  presented,  and  thereafter  the  cases  were  further  heard  in  St. 
Louis  on  January  16,  17,  and  18,  1918.  Largely  the  same 
persons  are  interested  as  interveners  in  both  cases,  and  the  same 
evidence,  as  far  as  practicable,  is  by  agreement  to  be  applied  to 
both  cases,  and  the  report  and  order  herein  will  cover  both 
cases. 

The  application  in  the  heating  case.  No.  1395,  alleges  in 
substance  that  the  Union  Electric  Light  &  Power  Company  is  a 
corporation  engaged  in  the  operation  of  a  steam  heating  utility 
in  the  city  of  St.  Louis,  generating,  distributing,  and  selling 
steam  at  high  and  low  pressure  under  various  contracts  with 
customers ;  that  the  increased  cost  of  fuel,  labor,  and  supplies  has 
rendered  the  rates  now  charged  by  the  company  for  steam  heating 
entirely  unremunerative  and  provide  insufficient  revenue;  that 
the  detailed  estimates  used  as  a  basis  for  the  heating  contracts 
have  proved  reasonably  accurate  and  are  in  the  company's  pos- 
session and  available  for  reference;  that  present  flat  rates  are 
objectionable,  and  rates  based  upon  metered  condensation  should 
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he  adopted  as  sooa  aa  practicable,  but  that  the  same  cannot  be 
put  into  effect  soon  enough  to  affoifd  adequate  relief.  The  appli- 
cation concludes  with  the  following  prayer : 

^H.  That  it  be  determined  that  an  emergency  exists  requiring 
an  addition  to  your  petitioner's  rates  for  steam  heating  service  to 
provide  revenue  for  your  petitioner  to  meet  the  increased  cost  of 
fuel  and  labor. 

"IL  That  your  petitioner  be  authorized  to  amend  its  existing 
charges  for  steam  heating  servi(;e  as  follows : 

"Effective  December  1,  1917,  each  bill  rendered  at  contract 
prices  for  steam  heating  shall  be  increased  by  the  following 
.unounts : 

"A.  For  Increased  Cost  of  Coal,  an  amount  determined  by 
fttultiplying 

"1.  T4ie  number  of  tons  of  coal  on  which  was  based  the  serv- 
ice contract  price ;  by 

"2.  The  difference  between  (a)  the  price  of  ooal  per  ton  on 
which  the  service  contract  was  baaed  and  (b)  the  cost  of  coal  to 
the  company  during  the  period  being  billed  for,  and 

'^.  For  Increased  Cost  of  Labor,  an  amount  determined  by 
multiplying 

.  "1.  The  number  of  man-hours  on  which  was  based  the  service 
contract  price;  by 

"2.  The  difference  between  (a)  the  average  cost  per  man-hour 
of  all  heating  utility  direct  labor  at  the  time  the  service  contract 
was  taken,  and  (b)  the  cost  to  the  company  of  such  labor  during 
the  period  being  billed  for/* 

The  application  in  the  electric  case  No,  1396,  after  stating 
that  the  company  is  a  Missouri  corporation  engaged,  among  other 
things,  in  supplying  electricity  for  light  and  power  for  the 
residents  of  the  city  of  St.  Louis  and  vicinity,  alleges  in  sub- 
stance that  the  increased  costs  for  fuel,  wages,  taxes,  and 
operation  render  the  company  "unable  to  continue  to  perform 
its  function  as  an  electric  utility  unless  its  revenues  from  such 
business  are  so  revised  as  to  enable  it  to  meet  such  increased 
costs;"  that  the  various  advancing  prices  for  coal  since  1915, 
with  diminiahing  heat  values,  are  set  out  iu  detail  and  result 
in  an  increased  fuel  cost  of  62.9  per  cent,  not^'ithstanding  the 
installation  of  equipment  of  greater  efficiency  at  the  company's 
generating  plant;  that  wages  also  increased  19.6  per  cent  during* 
the  same  period;  that  th^  increase  in  taxes  amoimts  to  many 
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thousand  dollars;  that  further  increases  in  fuel  and  labor  are 
anticipated.     The  prayer  of  the  application  is  as  foHows: 

'Wherefore,  your  petitioner  prays : 

"1.  That  it  be  determined  that  an  emergency  exists  requiring 
an  addition  to  your  petitioner's  rates  for  electric  service  so  as 
to  provide  revenue  for  your  petitioner  to  meet  the  increased  cost 
of  fuel,  wages,  and  taxes. 

"2.  That  your  petitioner  be  given  leave  to  amend  its  rate 
schedules  now  on  file  with  the  Public  Service  Commission  of 
Missouri  (excepting  schedules  applicable  to  service  furnished 
municipalities  and  to  service  supplied  under  existing  contracts 
for  water  power  service)  so  that  the  charge  for  all  electric  energy 
in  excess  of  1,000  kilowatt  hours  per  month  furnished  each  cus- 
tomer shall  be  varied  with  the  costs  of  fuel,  wages,  and  taxes 
as  follows: 

"1.  (a)  When  the  cost  of  coal  is  less  than  $1.20  per  net  ton  of 
2,000  pounds  delivered  in  company's  bunkers  and  the  cost  of 
heat  units  is  less  than  5.5  cents  per  million  B.T.U.,  the  rate 
charged  for  electric  energy  shall  be  decreased  at  the  rate  of  .035 
cents  per  kilowatt  hour  for  each  decrease  of  1  cent  or  major  frac- 
tion thereof  below  5.5c  per  million  B.T.U. 

"(b)  When  the  cost  of  coal  is  more  than  $1.50  per  net  ton 
of  2,000  pounds  delivered  in  company's  bunkers,  and  the  cost  of 
heat  units  is  more  than  7.0  cents  per  million  B.T.U.,  the  rate 
charged  for  electric  energy  shall  be  increased  at  the  rate  of  .035 
cents  per  kilowatt  hour  for  each  increase  of  1  cent  or  major  frac- 
tion thereof  above  7.0  cents  per  million  B.T.TT. 

"II.  (a)  When  the  equivalent  hourly  wage  of  all  employees 
(excluding  department  heads  and  officers)  is  less  than  31.5  cents, 
the  rate  charged  for  electric  energy  shall  be  decreased  at  the 
rate  of  .0116  cents  per  kilowatt  hour  for  each  decrease  of  1  cent  or 
major  fraction  thereof  in  the  equivalent  hourly  wage. 

"(b)  When  the  equivalent  hourly  wage  of  all  employees 
(excluding  department  heads  and  officers)  is  more  than  33.0 
cents,  the  rate  charged  for  electric  energy  shall  be  increased  at 
the  rate  of  .0116  cents  per  kilowatt  hour  for  each  increase  of 
1  cent  or  major  fraction  thereof  in  the  equivalent  hourly  w^age. 

"III.  For  additional  taxes  paid,  due  to  Federal,  state,  or 
mimicipal  legislation  enacted  subsequent  to  December  31,  1915, 
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the  rate  charged  for  electric  service  shall  be  increased  at  the 
actual  cost  per  kilowatt  hour  of  such  additional  taxes. 

"IV.  In  order  to  compensate  for  losses  in  transmission,  trans* 
formation,  and  distribution,  the  increases  or  decreases  above 
provided  shall  be  multiplied  by  the  factor  of  1.333  when  applied 
to  distributed  service.*' 

A  number  of  constmiers  who  hold  contracts  with  the 
petitioner  to  furnish  steam  heat  and  electricity  for  light  and 
power  entered  their  appearances  at  the  various  hearings  and 
filed  their  several  very  similar  motions  to  quash  the  application 
of  the  company.  The  names  of  all  such  interveners  are  fully 
set  out  in  the  caption. 

The  Commission  refused  to  pass  on  the  question  of  juris- 
diction raised  in  said  motions  to  quash,  and  announced  that  it 
would  proceed  to  hear  the  cases  on  their  merits  and  pass  on 
the  jurisdictional  and  all  other  questions  raised  in  said  motions 
when  it  passed  upon  the  merits  of  the  said  cases  in  its  final 
report  and  order.  The  first  of  said  motions  was  filed  by  Ely 
&  Walker  Dry  Goods  Company,  and  is  fairly  typical  of  the 
others.  It  alleges  the  execution  of  a  contract  between  said  inter- 
vener and  the  company,  antedating  the  passage  of  the  Public 
Service  Commission  Law,  in  which  the  company  for  a  term  of 
years  agreed  to  furnish  steam  heat  for  the  use  of  said  Ely  & 
Walker  Dry  Goods  Company  at  a  building  owned  and  used  by 
it,  and  agreed  to  furnish  such  steam  heating  and  electricity 
from  the  plant  of  said  Ely  &  Walker  Company  leased  to  the 
electric  company,  and  that  in  so  doing  and  in  carrying  out  said 
transaction  the  electric  company  was  acting  in  a  private  and  not 
in  a  public  service  capacity,  and  such  contract  is  not  within  the 
regulatory  power  of  this  Commission;  that  the  company  has 
no  franchise  from  the  city  of  St.  Louis  authorizing  it  to  use 
the  public  streets  of  said  city  in  the  distribution  of  steam  for 
heating  purposes ;  that  the  company  never  had  filed  any  schedule 
cf  rates  with  the  Public  Service  Commission  of  Missouri,  and 
has,  therefore,  no  standing  before  the  Commission;  that  said 
contract,  having  been  entered  into  prior  to  the  enactment  of  the, 
Public  Service  Commission  Law,  was  expressly  exempted  from 
the  jurisdiction  of  the  Commission;  and  lastly,  if  the  Public 
Service  Commission  Law  be  construed  to  empower  the  Commis- 
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sion  to  entertain  the  present  application  of  the  company  to  fix 
rates  provided  for  by  contract  similar  to  the  one  in  question,  the 
Public  Service  Commission  Law  is  in  that  respeeft  repugnant  to 
certain  sections  of  the  state  and  Federal  Constitutions,  and  is^ 
invalid. 

Expressed  in  various  forms  the  above  comprise  the  substance 
of  the  objections  to  our  jurisdiction  raised  by  the  several  inter- 
veners. The  arguments  of  interveners  centers  around  three  maiu 
contentions:  First,  that  the  oompany  in.  cxMitracting  for  and 
performing  this  class  of  business  of  operating  steam  heating 
plants  of  interveners  is  mot  engaged  in  a  public  utility  capacity,, 
and  therefore  the  Conmiission  has  no  power  or  jurisdiction  to  en- 
tertain its  application  for  increased  charges;  secondly,  that  the^ 
Commission  has  no  power  to  alter  a  rate  fixed  by  contract,  and  if 
the  Public  Service  Couunission  Law  be  so  construed,  the  said 
statute  is  void  because  it  impairs  the  obligatiou  of  contracts  as^ 
forbidden  by  the  state  and  Federal  Ccmstitutions;  and,  thirdly^ 
even  if  the  CcMumission  be  held  to  have  the  power  generally  to- 
change  the  contract  rates,  the  statute  expressly  excepts  those  con- 
tracts entered  into  before  the  passage  of  the  law,  and  therefore  the 
large  majority  of  the  contracts  in  question  in  these  cases  are  be- 
yond the  statutory  power  of  the  Commission  to  ohaiige  in  anj 
way. 

Jurisdiction  of  the  Commission. 

[1]  It  is  conceded  that  the  company  has  no  franchise  from  the- 
city  of  St.  Louis  specially  authorizii^  it  to  wgage  in  the  steam 
heating  business.  Does  that  fact  deprive  the  Conmaission  of  the- 
jurisdiction  of  this  branch  of  the  compan/s  business?  It 
appears  that  the  company  has  been  granted  numerous  permits 
from  the  proper  city  authorities  authorizing  it  to  lay  its  pipes  for 
steam  heating  purposes  in  the  streets  and  alleys  of  the  city. 
Thus  the  city  has  officially  recognized  the  fact  that  the  oompany 
is  actually  engaged  in  that  business;  Its  charter  from  the  state 
authorizes  it  to  engage  in  the  heating  business.  The  heating 
business  is  defined  as  a  public  utility  by  the  Public  Service  Com- 
mission Law.     (§2,  subdivisions  25  and  28.) 

[2]  Nor  is  there  any  merit  in  the  position  taken  by  interveners- 
that  the  company  does  not  distribute  steam,  and  therefore  is  not  a. 
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public  utility.  It  is  useless  to  elaborate  upon  this  objection.  We 
think  the  question  has  already  been  passed  on  by  this  Commission^ 
by  reason  of  its  ruling  in  the  case  of  Boach  v.  M.  0.  Danciger  & 
Co.  4  Mo.  R  S.  0.  650,  P.U.K.1917C,  144.  Quoting  from  page 
655,  it  is  there  said:  ^^The  fact  that  defendant  did  not  use  the 
streets  and  public  places  of  the  city,  so  strcmgly  urged  by  defend- 
ant as  a  reason  why  the  business  is  private  and  not  public  in  char- 
acter, we  consider  of  little  importance.  The  secuxing  of  a  pub- 
lic franchise  is  not  determinative  of  whether  the  business  is  im- 
pressed with  a  public  use,  ...  in  many  instances,  the  business 
is  inofpressed  with  a  public  use^  although  possessing  no  franchise 
whatever*" 

In  that  case  the  daf^idant  was  the  owner  of  a  brewery  at 
Weston,  and  in  cdmeotion  with  said  brewery  had  installed  an 
electric  light  plant  for  the  manufacture  of  electricity  for  its  own 
use  for  lighting  and  power.  For  several  years  it  had  been  fur- 
nishing electricity  for  lighting  and  power  purposes  to  private  per- 
sons, as  well  as  to  the  city  for  lighting.  ^^The  company  has  no  dis- 
tribution system  for  supplying  its  customers,  nor  franchise  from 
the  city  as  an  electric  light  company,  and  it  does  not  construct  its 
wires  upon  the  streets  or  public  places  of  the  city,  The  con- 
sumer furnishes  the  wire  and  poles  and  bears  all  costs  of  con- 
structing the  line,  transmitting  the  electric  current  from  the 
generating  plant  to  the  place  of  consumption,  although  the  actual 
work  of  construction  and  installaticoi  is  performed  by  ^nployees 
of  the  company,  for  which  labor  the  c(Hnpany  is  reimbursed  by 
the  consumer.'^  One  of  the  consiupaers  had  a  falling  out  with  the 
Danciger  company,  and  his  electric  service  was  discontinued, 
and  he  filed  complaint  before  this  Ccmmiission,  with  the  praye> 
that  Danciger  be  compelled  to  restore  the  service.  Danciger  took 
the  position  that  he  had  no  franchise  from  the  cily  and  was  not 
performing  the  service  of  a  public  utility,  and  that  the  Commis- 
sion had  no  right  to  make  such  an  order.  This  contention  was 
overruled  and  the  Commission  held  that  Danciger  was  engaged  in 
a  public  utility  business,  in  accordance  with  the  quotation  first 
made  frcmi  that  case.  The  reasoning  in  the  Danciger  Case  cited 
is  entirely  applicable  to  the  present  situation,  and  is  decisive  of 
the  point  raised  here. 

[3]  Nor  does  the  Commission  r^ard  seriously  the  contention 
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made  by  interveners  that  the  company  is  "beyond  the  pale''  so 
far  as  the  protection  of  the  Commission  is  concerned,  because  it 
had  no  rate  schedule  for  steam  heating  on  file  in  the  oflace  of  this 
Commission.  It  had  filed  a  paper  purporting  to  be  a  schedule  of 
steam  heating  rates.  The  Commission  had  not  rejected  the  same 
as  being  insufficient  or  improper.  Furthermore,  the  holding  con- 
tended for  that  the  company  cannot  ask  for  relief  because  of  its 
failure  to  file  a  rate  schedule  would  constitute  a  rule  that  would 
operate  both  ways.  K  the  utility  cannot  seek  relief  from  the 
Commission  because  of  its  failure  to  file  a  proper  rate  schedule, 
cannot  the  hand  of  the  Commission  be  stayed  in  reaching  out  to 
regulate  that  utility  if  it  has  no  rate  schedule  on  file  ?  The  mere 
statement  of  the  proposition  reveals  the  absurdity  of  the  inter- 
veners' position.    Such  is  not  and  cannot  be  the  law. 

[4]  More  serious  is  the  contention  of  interveners  that  in  mak- 
ing long-t»m  contracts  with  interveners,  at  fixed  compensation, 
to  furnish  steam  heat  and  electricity,  using  the  leased  plants  of 
interveners  and  demanding  of  the  company  no  capital  investm^it 
and  only  expenditures  for  fuel,  labor,  and  supplies,  it  is  acting 
in  a  private  capacity,  and  not  as  a  public  utility,  and  that  such 
private  activities  of  the  company  are  not  under  the  same  super- 
visory and  regulatory  powers  of  the  Commission  as  are  its  activ- 
ities as  a  public  utility.  If  a  private  individual  engaged  wholly 
in  a  private  business  should  enter  into  a  contract  with  the  owner 
of  an  office  building  to  take  over  the  heating  and  electric  generat- 
ing plant  of  that  building,  and  agree  to  buy  the  necessary  coal  and 
supplies'  and  employ  sufficient  labor  to  operate  the  same,  and 
agree  to  do  the  work  and  furnish  heat  and  light  to  the  building 
for  a  term  of  years  at  a  fixed  price,  in  what  tribunal  could  he 
seek  relief  from  rising  prices,  except  in  a  bankruptcy  court  if  he 
were  unable  to  finance  his  contract?  The  contention  of  inter- 
veners is  that  the  company  is  in  the  same  position  that  any  pri- 
vate individual  would  be  in  respect  to  the  liability  for  the  per- 
formance of  such  contracts  as  written.  In  the  first  place  that  is 
not  exactly  the  sort  of  contracts  the  company  and  interveners  have 
made.  With  few  exceptions  it  has  leased  the  premises  of  in- 
terveners at  an  agreed  rental,  and  contracted  to  furnish  heat  for  a 
definite  space  and  a  definite  amount  of  electricity  at  a  fixed  price. 
Both  heat  and  electric  current,  or  either,  may  be  produced  out- 
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side  of  the  pi-emises  of  the  respective  interveners  and  brought  to 
said  premises ;  or  may  be  produced  on  said  premises  and  delivered 
elsewhere.  The  case  is  just  as  if  the  company,  instead  of  having 
one  large  plant,  operated  a  large  number  of  smaller  ones  to  pro- 
duce its  output.  It  can  make  no  sort  of  difference  that  the  bulk 
of  electricity,  steam,  and  heat  from  the  leased  plants  is  used  on 
the  premises  where  produced,  or  that  the  small  plants  themselves 
are  leased. 

Aside  from  that  consideration,  we  believe  it  is  the  imperative 
duty  of  the  Commission  to  protect  any  public  utility  from  losses 
affecting  its  ability  to  render  adequate  public  service  which  accrue 
to  it  from  insufficient  rates,  regardless  of  whether  those  rates  are 
fixed  as  the  result  of  individual  bargaining  resulting  in  contracts, 
or  are  fixed  by  uniform  rate  schedules  provided  for  and  on  file 
with  the  Commission.  Independent  of  the  power  of  the  Com- 
mission to  change  contract  rates,  does  not  public  policy  demand 
that  no  person  or  corporation  engaged  in  serving  the  public  with 
respect  to  such  indispensable  public  necessities  as  water,  gas, 
electricity,  heating,  and  transportation  be  compelled  to  furnish 
such  necessities  to  any  one  individual  or  set  of  individuals  or  to 
a  municipality  at  such  rates  as  will  lead  to  inevitable  bankruptcy, 
and  render  such  utility  unable  to  perform  its  larger  public  service 
in  a  reasonably  proper  manner,  if  at  all?  We  think  not.  The 
right  of  the  general  public  to  unimpaired  service  is  paramount  to 
the  sacredness  of  the  contract  rate  of  any  individual  contracting 
concerning  a  matter  such  as  a  rate  which  is  subject  to  the  regula- 
tion of  the  state  under  its  sovereign  police  power. 

[5]  This  brings  us  to  the  question  of  the  power  of  the  state, 
through  its  agent  the  Public  Service  Commission,  to  change  a 
rate  fixed  by  franchise  or  by  private  contract.  While  the  Com- 
mission has  asserted  such  power  in  a  number  of  cases,  and  the 
Commission  and  courts  of  other  states  and  the  Supreme  Court  of 
the  United  States  have  time  and  again  sustained  the  claim  for 
such  power  by  the  several  state  commissions,  there  is  no  longer  any 
necessity  for  a  review  of  such  cases,  since  our  own  supreme  court, 
on  June  4, 1018,  and  long  since  the  able  briefs  were  prepared  and 
filed  in  this  case,  has  finally  settled  this  question  in  this  state  by 
its  decision  in  the  case  of  State  ex  rel.  Sedalia  v.  Public  Service 
Commis.^ioiu    That  case  is  so  recent  and  the  holding  so  clear  that 
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a  review  of  only  its  salient  features  is  all  that  is  necessary.  Thq 
opinion  in  that  case  holds  that  the  state  under  its  police  poWer 
has  the  right  to  regulate  rates  for  public  utility  service,  and  that 
the  legislature  cannot  delegate  that  power  or  suffer  it  to  be 
abridged  in  any  way,  and  that  the  legislature  has  the  power  to 
del^ate,  and  in  fact  has  delegated,  to  the  Public  Service  Com- 
mission its  power  to  pass  upon  the  reasonableness  of  all  rates  for 
public  utility  service,  and,  if  found  unreasonable,  to  establish 
reasonable  maximum  rates  therefor,  regardless  of  contracts  of 
municipalities  and  public  service  corporations  fixing  such  rates. 
That  in  so  acting  the  ConMnission  has  all  the  power  of  the  legisla- 
ture in  relation  to  such  rates,  subject  only  to  review  by  the  oourts 
as  to  the  reasonableness  of  its  findings  and  orders. 

We  must  therefore  hold  that  this  Commission  has  the  requisite 
power  to  change  the  rates  fixed  by  the  contract  interposed  by  in- 
terveners, and  that  the  exercise  of  such  power  does  not  impair  the 
obligation  of  contracts  within  the  prohibition  of  the  state  or  Fed- 
eral Constitutions. 

[6]  Hov^ever,  interveners  contend  that,  notwithstanding  the 
Commission  may  hold  it  has  the  power  to  change  a  rate  fixed  by 
contract  for  water,  gas,  electricity,  or  transportation,  the  legisla- 
ture has  definitely  limited  the  power  of  the  Commission  in  re- 
spect to  rates  for  steam  heating.  This  objection  is  earnestly  in- 
terposed, and  deserves  serious  consideration. 

The  only  enactment  in  the  Public  Service  Commission  Law  in 
reference  to  heating  cconpanies  and  defining  provisions  governing 
such  companies  is  found  in  §  105a.  This  section  is  found  in  the 
article  in  reference  to  telegraph  and  telephone  companies.  The 
section  reads  as  follows :  '^AU  provisions  of  thif  act  in  reference  to 
railroad  corporations,  street  railroad  corporations,  common  car- 
riers, gas  corporations,  electrical  corporatioBS,  water  corporations, 
telephone  and  telegraph  corporations,  in  reference  to  hearings, 
summoning  witnesses,  taking  of  testimony,  reports,  approval  of 
incorporation  and  certificates  of  franchises,  the  approval  of  issues 
of  stocks,  bonds,  notes  and  other  evidence  of  indebtedness,  con- 
solidation, lease,  transfer  of  franchises,  valuation  of  property, 
grants  and  franchises,  keeping  of  accounts,  complaints  as  to 
quality,  price,  facilities  furnished,  the  fixing  of  just  and  reason- 
able rates  and  adequacy  of  service,  forfeitures  of  all  descripticms, 
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forfeitures  for  noncompliance  with  the  orders,  summary  proceed- 
ings under  this  act,  excessive  charges  for  product,  service  or 
facilities,  proceedings  before  the  Commission,  and  proceedings  in 
any  court  mentioned  in  this  act,  and  in  all  other  sections,  para- 
graphs, provisions  and  parts  of  this  act  in  reference  to  any  other 
corporations  subject  to  any  of  tiie  provisions  of  this  act,  so  far  as 
the  same  shall  be  practically,  legally  or  necessarily  applicable  to 
heating  companies  in  this  state,  are  hereby  made  applicable  to 
such  heating  companies,  as  designated  in  this  act,  and  shall  have 
full  application  thereto."    [Laws  IdlS,  p.  637.] 

Section  87,  T  4,  being  a  part  of  the  article  in  reference  to  tele- 
graph and  tel^hone  companies,  is  as  follows :  "Nothing  in  this 
iict  shall  be  construed  to  prevent  any  telegraph  corporation  or 
telephone  corporation  from  continuing  to  furnish  the  use  of  its 
lines,  equipment  or  service  under  any  contract  or  contracts  in 
force  at  the  date  this  article  takes  effect  or  upon  the  taking  effect 
of  any  schedule  or  schedules  of  rates  subsequently  filed  with  the 
Commission,  as  hereinafter  provided,  at  the  rate  or  rates  fixed  in 
«uch  contract  or  contracts:  Provided,  however,  that  when  any 
such  contract  or  contracts  are  or  become  terminable  by  notice,  the 
Commission  shall  have  power,  in  its  discretion,  to  direct  by  order 
that  such  contract  or  contracts  shall  be  terminated  by  the  tele- 
graph  corporation  or  telephone  corporation  party  thereto,  and 
thereupon  such  contract  or  contracts  shall  be  terminated  by  such 
telegraph  corporation  or  telephone  corporation  as  and  when  di- 
rected by  such  order.'' 

No  such  limitation  upon  the  power  of  the  Commission  to  pre- 
vent utility  corporations  from  continuing  to  furnish  service  un- 
der contracts  antedating  the  enactment  of  the  Public  Service 
Commission  Law  is  found  in  any  of  the  sections  of  the  articles 
referring  to  gas,  electricity,  or  water  corporations  or  common  car- 
iders.  The  provision  excepting  telegraph  and  telephone  companies 
stands  alone  in  this  regard.  Inten-eners  argue  that  such  heating 
companies  are  mentioned  only  in  the  article  governing  the  special 
provisions  regarding  telegraph  and  telephone  corporations,  that 
Ae  contracts  of  heating  companies  entered  into  prior  to  the  enact- 
ment of  the  Public  Service  Commission  Law  are  subject  to  the 
same  limitation  upon  the  power  of  the  Commission,  and  the  Com- 
mission is  powerless  to  prevent  their  execution.  Just  why  section 
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105a  is  classified  as  part  of  article  5  of  the  Public  Service  Com- 
mimum  Law  in  reference  to  telegraph  and  telephone  corporations, 
rather  than  as  part  of  article  4  in  reference  to  water,  gas,  and  elec- 
tric companies,  or  why  it  was  not  given  a  separate  classification, 
is  not  disclosed  by  a  careful  study  of  the  statute.  There  is  not 
as  much  logical  connection  between  §  105a  and  the  remainder  of 
article  6,  as  there  is  between  §  105a  and  article  4.  Steam  heating 
is  more  naturally  allied  with  the  generation  of  electricity  for 
light  and  power,  than  with  the  operations  of  telegraph  and  tele- 
phone corporations.  Except  for  the  accident  of  such  physical 
classification  with  telegraph  and  telephone  corporations,  there  is 
no  more  reason  for  excepting  any  part  of  the  contracts  of  heating 
companies  from  the  regulatory  power  of  the  Commission  than 
there  is  for  applying  such  exceptions  to  the  contracts  of  gas,  elec- 
tric, and  water  corporations,  and  holding  that  they  are  not  subject 
to  the  regulatory  power  of  the  Commission.  Section  105a  con- 
tains a  clause  applying  to  heating  companies  certain  enumerated 
provisions  of  the  act  in  reference  to  railroads,  gas,  electricity, 
and  water  companies,  as  well  as  provisions  relating  to  telegraph 
and  telephone  corporations,  and,  among  other  provisions,  includ- 
ing tlie  fixing  of  rates,  "so  far  as  the  same  shall  be  practically, 
legally,  or  necessarily  applicable  to  heating  companies  in  this 
state."  Should  the  rate  fixing  provisions  relating  to  telegraph 
and  telephone  corporations  be  regarded  as  "practicaUy,  l^ally,  or 
necessarily"  applicable  to  heating  companies,  rather  than  the 
rate  fixing  provisions  relating  to  gas,  electric,  and  water  corpora- 
tions?   We  think  not. 

What  of  the  situation  if  we  assume  for  the  sake  of  the  argu- 
ment that  ^  4,  §  87,  applies  to  the  contracts  of  heating  com- 
panies ?  This  Commission  has  never  passed  upon  the  question  of 
whether  or  not  it  could  change  the  rates  provided  for  in  valid 
contracts  of  telegraph  and  telephone  corporations  when  applica- 
tion therefor  was  made  by  such  companies.  It  held  that  this 
j>ivtion  could  not  be  invoked  for  the  protection  of  invalid  con- 
tracts. Knott  V.  Southwestern  Teleg.  &  Teleph.  Co.  2  ^£o.  P,  S. 
C.  531,  P.U.R1915E,  963;  Hannibal  Trust  Co.  v.  Southwestern 
Teleg.  &  Teleph,  Ca  3  Mo,  P.  S.  C.  451,  P.UJJ.iyiGE,  525. 
Here  the  v^ue;»tion  naturally  arises  under  the  rea:>omng  of  the 
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cases  just  cited,  if  the  rates  earned  by  petitioner  on  the  special 
heating  contracts  are  less  than  the  cost  of  furnishing  that  service, 
does  not  the  furnishing  of  that  service  at  such  rates  amount  to  a 
discrimination  in  favor  of  interveners  as  against  the  general  pub- 
lic, and  would  not  such  discrimination  render  the  contracts  in- 
valid and  unenforceable  under  the  rule  laid  down  in  those  cases 
just  cited,  even  though  such  contracts  were  valid  when  made  ? 

Even  conceding  that  these  steam  heating  contracts  are  now  as 
valid  as  when  made,  and  are  governed  by  the  law  applicable  to 
contracts  of  telegraph  and  telephone  corporations,  and  that  the 
hands  of  the  Commission  are  tied  as  to  such  contracts  as  were 
entered  into  by  the  company  and  interveners  prior  to  the  enact- 
ment of  the  Public  Service  Commission  Law  to  such  an  extent 
that  the  Commission  is  powerless  to  prevent  the  company  from 
carrying  them  out,  yet  the  very  language  of  t  4,  §  87,  is  such  that 
it  clearly  appears  that  the  Commission  is  not  so  restricted  when 
its  powers  in  relation  to  rates  provided  for  by  such  contracts  are 
invoked  by  petitioner  itself. 

"Nothing  in  this  act  shall  be  construed  to  prevent  any  tele- 
graph corporation  .  .  .  from  continuing  to  furnish  ... 
service  under  •  .  .  contracts  in  force  at  the  date  this  article 
takes  effect.    •    .    .  '^ 

But  to  show  that  this  is  a  privilege  personal  to  the  telegraph 
and  telephone  corporations,  the  same  section  and  paragraph  pro- 
vide liiat  when  such  contracts  are  or  become  terminable  hy  notice, 
the  Commission  may  direct  the  telegraph  or  telephone  corporation 
to  terminate  same  without  regard  to  the  consent  of  the  other 
party  to  such  contract  or  the  desire  of  the  telegraph  or  telephone 
corporation.  Clearly  the  paragraph  simply  means  that  such  util- 
ity may  carry  out  its  valid  contracts  entered  into  before  the  enact- 
ment of  the  Public  Service  Commission  Law,  unaffected  by  any 
ruling  of  the  Conmiission.  But  this  is  an  option  that  can  only  be 
exercised  by  the  company.  Interveners  cannot  require  it  to  abide 
by  such  contracts  when  it  seeks  relief  therefrom  by  an  applica- 
tion to  the  Commission ;  and  when  such  utility  does  petition  the 
Commission  in  relation  to  such  contracts,  the  Commission  has  the 
same  powers  in  reference  thereto  as  it  has  to  the  contracts  of  gas, 

electric,  and  water  utilities. 
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This  being  the  view  of  the  Commission,  it  follows  that  the 
several  pleas  to  the  jurisdiction  filed  by  the  respective  interveners 
herein  must  be  overruled. 

The  Facts. 

The  general  situation  is  well  described  by  the  opening  parar 
graph  in  the  applicant's  brief:  "The  evidence  shows  that  the 
Union  Electric  Light  &  Power  Company  is  authorized  by  its  char- 
ter to  engage  in  the  heating  as  well  as  in  the  electric  li^t  and 
power  business,  and  that  the  company  has  been  engaged  in  the 
heating  business  for  many  years  even  prior  to  the  passage  of  the 
Public  Service  Commission  Act.  The  company  owns  and  oper- 
ates the  Tenth  and  St.  Charles  Street  central  station  heating 
plant  (an  investment  of  nearly  $650,000),  from  which  it 
now  serves  forty-six  customers,  and  the  company  leases  and  oper- 
ates some  forty  odd  smaller  plants  referred  to  as  ^isolated  plants,' 
serving  in  all  about  150  customers.  Some  of  these  isolated  plants 
serv'e  only  the  building  in  which  they  are  located;  others  serve 
numerous  additional  customers  in  the  neighborhood;  but  all  the 
contracts  provide  that  the  company  may  furnish  the  heat  and 
electricity  from  the  plant  or  from  the  outside,  and  the  company 
may  generate  steam  and  heat  in  the  plant,  not  only  for  the  re- 
quirements of  the  lessor  of  the  {dant,  but  also  for  sale  to  others 
outside." 

The  cost  of  fuel  and  labor  have  increased  materially,  and  with 
the  increase  in  cost  of  coal  we  must  also  consider  the  decrease  in 
quality,  which  makes  the  cost  of  heat  units  still  greater.  The 
cumulative  result  is  seen  from  the  following  table  filed  with  ap- 
plicant's exhibits  in  ease  'No.  1895 : 
P,U.Ra918B. 
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This  shows  that  the  cost  of  coal  at  the  time  of  the  hearing  had 
increased  from  an  average  in  1914  of  $1,122  per  ton  to  an  aver- 
iige  of  $2,472  in  1917.  At  the  same  time  the  quality  was  re- 
duced from  10.704  B.T.U.  to  10.226.  This  resulted  in  an  in- 
creased cost  per  million  B.T.U.  from  5.23  cents  to  12.08.  So  far 
as  the  generation  of  steam  is  concerned,  that  cost  is  increased  in 
about  this  proportion,  slightly  alleviated  perhaps  by  improve- 
ments in  boiler  economy.  While  the  cost  per  million  B.T.U.  is 
increased  131  per  cent  from  1914  to  1917,  the  cost  of  coal  per 
kw.  hr.  generated  is  increased  only  57  per  cent.  This  is  traceable 
to  the  installation  of  new  and  more  efficient  steam  utilizing  equip-, 
ment,  of  which  this  company's  Ashley  street  plant  is  one  of  the 
most  notable  in  the  United  States;  being  described  by  the  com- 
pany's chief  engineer,  Mr.  John  Hunter,  in  the  Journal  of  En- 
gineers' Club  of  St.  Louis  for  September,  1917.  However,  an  in- 
crease of  57  per  cent  in  as  important  an  item  as  fuel  is  most 
serious  from  the  utility's  standpoint. 

It  appears  from  applicant's  exhibit  Xo.  1,  in  case  Xo.  1396, 
that,  based  upon  the  actual  earnings  of  the  electrical  operations 
for  1917,  plus  the  revenue  to  be  earned  under  proposed  increased 
rates,  as  estimated  by  the  company  at  $277,301.49,  and  less  oper- 
ating expenses  not  including  depreciation  reserve,  there  would 
have  been  a  net  sum  available  for  depreciation  and  return  of 
$2,351,095.21.  Assuming  $22,137,041,  as  found  by  Chief  En- 
gineer Harrop  in  case  No.  711,  as  the  value  of  the  company's 
property  plus  net  additions  to  December  31,  1917,  of  $5,753,- 
291.65,  or  $27,890,332.65,  we  find  the  increased  rates  upon  the 
1917  operations  would  yield  the  company  8.53  per  cent  for  de- 
preciation and  return.  Assuming  rate  of  depreciation  found  by 
Engineer  Harrop  in  case  Ko.  711  to  be  3.54  per  cent,  we  find 
the  net  available  for  return  to  be  4.89  per  cent  after  considering 
increase  proposed.  Making  the  same  calculation,  using  the  in- 
vestment value  as  per  the  company's  books  of  $33,559,338.12,  we 
find  the  net  available  to  be  3.47  per  cent.  In  the  case  of  steam 
heating,  the  cost  of  fuel  is  a  larger  proportion  of  the  production 
cost  than  in  the  manufacture  of  electricity,  hence  the  increase  in 
fuel  cost  from  1914  to  1917  of  131  per  cent,  as  above  noted,  is 
relatively  of  more  importance  in  heating  than  -in  the  production 
of  electricity.    Applicant's  exhibit  Xo.  2,  in  case  Xo,  1395,  gives 
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the  operating  revenues  for  1017  at  $257,463.15  and  the  operating 
expenses  $477,087.49,  leaving  a  total  net  loss  on  operation  of 
$220,524.34. 

Witness  Egan  testified  in  the  heating  rate  case  that  the  labor 
cost  per  man-hour  has  increased  as  follows: 

Year.  Labor  Cost  per  Mao -hour. 

1915   20.74< 

1916  23.59^ 

1917  (sixTnonths)    26.14^ 

1917   (October) 28.54^ 

In  the  electric  rate  case,  witness  Boehm  testified  as  to  the  same 
items  as  follows: 

Tear.  Labor  Cost  per  Man-hour. 

1914  30.40^ 

1916  I  31.75^ 

1916  32.01^ 

1917  (10  months)    83.36^ 

The  difference  probably  is  due  to  the  larger  amount  of  higher 
priced  labor  employed  by  the  electric  utility.  The  same  witness 
testified  to  a  large  increase  in  taxes.  He  estimated  such  increase 
at  not  less  than  $67,484.84.  To  whatever  extent,  if  any,  this  es-*' 
timate  includes  increased  general  taxes  due  to  assessment  at 
full  cash  value,  as  proposed  by  the  Missouri  Tax  Commission, 
it  is  to  that  extent  excessive. 

To  compensate  for  these  increased  expenses  the  applicant 
company  has  petitioned  the  Commission  to  find  that  an  emer- 
gency exists  requiring  an  addition  to  its  rates  to  provide  revenue 
to  meet  the  increased  costs,  and  that  it  be  authorized  to  charge  as 
indicated  in  the  petition. 

Conclusions  as  to  Rates  for  Electricity. 

One  of  the  chief  objections  of  the  interveners  against  the  pro- 
posed increases  in  the  electric  rates  was  against  the  form  of  the 
rates.  It  was  claimed  that  permitting  the  company  to  vary  the 
charges  with  variations  in  the  cost  of  coal  and  labor  would  not 
permit  the  consumer  to  determine  whether  the  charge  was  correct, 
as  such  charges  could  not  be  checked  without  examining  the  com- 
pany's books,  to  determine  whether  the  coal,  wage  and  tax  riders 
are  properly  computed ;  something  which  is  entirely  beyond  the 
power  of  the  consum<irs  to  do.    The  idea  is  also  advanced  that  the 

fairness  of  the  present  rates  is  now  undergoing  investigation,  and 
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that  there  is  risk  of  doing  the  consumers  a  grave  injustice  by  al- 
lowing  the  increases  asked  for  upon  the  rates  now  in  force.  It  is 
further  intimated  that,  if  the  company  is  allowed  the  actual  in- 
creases, there  is  no  incentive  to  economy,  and  that  exorbitant 
wages  could  be  paid,  and  in  that  way  a  pranium  be  placed  upon 
inefficient  management. 

We  are  not  inclined  to  view  the  last  point  seriously ;  for  while 
the  rate  increase  desired  is  based  upon  the  actual  increase  in  oost^, 
these  costs  are  prorated  on  the  total  kilowatt  hours,  while  the  in- 
creases are  to  be  collected  only  on  kilowatt  hour  sales  in  excess  of 
1,000  kilowatt  hours  per  month.  Applicant  company's  exhibit 
No.  2  in  case  No.  1396  shows  the  annual  revenue  derived  from 
customers  using  in  excess  of  1,000  kilowatt  hours  per  month,  the 
consumers  to  be  affected  by  the  proposed  increase,  to  be  $2,390,- 
000,  while  the  revenue  from  customers  using  less  than  1,000  kilo- 
watt hours  per  month  is  $2,788,827.  The  same  exhibit  also 
shows  that  there  was  an  annual  revenue  for  the  same  period  of 
$506,260  derived  from  consumers  for  usage  in  excess  of  1,000 
kilowatt  hours  per  month,  but  who  are  not  included  in  the  appli- 
cation of  the  proposed  increase.  The  latter  are  the  consumers  of 
hydroelectric  current  and  those  taking  current  under  contracts 
with  municipalities.  The  company  could  not  afford  to  relax  its 
efforts  toward  the  highest  efficiency  so  long  as  a  large  part  of  its 
sales  is  to  consumers  who  will  not  be  required  to  pay  any  increase. 
Also  it  is  noted  that  the  increase  is  in  cost  of  coal  per  ton  and 
wages  per  man-hour.  Inefficiency  would  be  most  evident  not  in 
increasing  these  costs,  but  in  increasing  the  pounds  of  coal  per 
kilowatt  hour  produced,  and  in  the  number  of  m^  employed  to 
perform  the  same  amount  of  work.  Nothing  in  the  proposed 
rates  would  compensate  for  inefficiency  of  this  sort.  Nor  is  the 
position  of  the  company  essentially  different  from  the  probable 
conditions  of  the  various  interveners  if  they  were  now  depending 
on  their  individual  plants.  -  In  that  case  they  would  be  con- 
fronted with  the  same  conditions  as  now  embarrass  the  company, 
and  many  of  th^i  would  not  possess  the  organization  nor  the 
facilities  for  mitigating  the  effects  of  abnormal  conditions  and 
the  general  shortage  of  fuel.  Their  position  would  doubtless  be 
worse  than  now  would  result  from  the  application  of  the  proposed 
rates* 
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We  are  more  concerned  with  the  claim  that  the  consumers  are 
at  a  distinct  disadvantage  because  there  is  no  predetermined  and 
constant  rate,  but  a  rate  that  is  variable.  Where  the  cost  of  pow- 
er enters  into  the  cost  of  a  given  manufactured  product,  there  will 
be  difficulty  in  fixing  the  price  at  which  the  article  produced 
should  sell.  We  do  not  believe  that  a  rate  of  this  kind  is  justifi- 
able in  normal  times.  In  fact  it  is  then  unnecessary,  as  a  glance 
at  the  average  annual  coal  costs  for  the  years  1914  and  1915  will 
show,  these  years  being  typical  of  the  previous  years.  The  pres- 
ent conditions,  with  the  rapidly  changing  costs  and  price  fixing, 
governmental  and  otherwise,  make  it  imperative  either  to  make 
frequent  filings  of  new  rate  schedules  or  to  have  a  flexible  sched- 
ule such  as  proposed.  The  scheme  is  not  new  nor  original  with 
this  company.  Applicant  filed  a  number  of  copies  of  journals 
devoted  to  public  utility  matters,  containing  reports  of  such  rates 
allowed  by  other  Commissions.  This  Commission  has  been  for 
some  time  cognizant  of  such  proceedings,  and  has  itself  permitted 
the  application  without  suspension  of  the  so-called  "coal  riders" 
in  a  number  of  instances. 

It  is  true  the  average  consumer  may  not  be  able  to  check  the 
company's  determination  of  the  rate  applicable  in  any  month. 
The  Commission  is,  however,  in  no  such  position.  It  is  a  simple 
matter  to  require  the  company  to  file  each  month  a  sworn  state- 
ment as  to  the  correctness  of  the  rate  applicable  that  particular 
month,  and  to  check  these  at  frequent  intervals.  A  large  part  ol 
the  uncertainty  that  would  arise  from  such  a  proceeding  is  now 
eliminated  through  the  government  price  fixing. 

[7]  Objection  was  also  made  to  the  application  of  these  pro- 
posed charges  to  the  usage  in  excess  of  1,000  kilowatt  hours  per 
month,  on  the  ground  that  such  action  is  discriminatory.  As  pre- 
viously explained,  the  electricity  used  by  consumers  using  less 
than  1,000  kilowatt  hours  per  month  is  a  considerable  proportion 
of  the  entire  sales,  and  it  is  the  belief  of  the  interveners  that  this 
portion  should  also  pay  the  same  additional  charges. 

Witness  Boehm,  who  is  auditor  for  the  applicant  company, 
offered  some  testimony  to  the  effect  that  the  consumers  within  the 
1,000  kilowatt  hours  per  month  class  were  so  numerous  and  their 
average  usage  so  small,  that  the  increased  revenue  would  be  large- 
ly offset  by  the  additional  costs  incurred  in  computing  their 
P.U.R.3918E. 
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monthly  bills.  This  statement  is  not  convincing.  Counsel  for 
seme  of  the  interveners  have  intimated  that  the  real  reason  the 
company  omits  the  small  consumers  and  the  municipality  is  poli- 
tic rather  than  economic.  The  charge  of  discrimination,  however, 
does  not  appear  well  founded,  as  the  consumer  cannot  justly 
charge  that  he  is  discriminated  against  unless  he  is  in  some  way 
injured.  No  injury  is  apparent  here,  as  those  consumera  to  whom 
the  increase  will  apply  are  not  required  to  make  up  the  deficit  not 
collected  from  the  classes  of  small  usage.  Furthermore,  the  cost 
of  fuel  is  not  the  same  proportion  of  the  charge  against  the  small 
user  as  it  is  against  the  large  user.  The  net  maximum  rate  of 
the  Union  Electric  Light  &  Power  Company  to  any  user  is  7.6 
cents  per  kilowatt  hour.  Some  of  the  large  users  appearing 
among  the  opposition  in  this  case  are  receiving  the  upper  por- 
tions of  their  monthly  usage  at  the  lowest  possible  rate  of  J  cents 
per  kilowatt  hour.  The  coal  cost  for  1917  in  the  last  column  of 
table  1  is  .4596  cents  per  kilowatt  hour.  This  is  a  small  propor- 
tion of  7.6  cents,  but  a  very  large  proportion  of  f  cents.  All  the 
costs  incurred  in  serving  the  small  consumer  must  be  absorbed 
in  the  compensation  received  for  his  relatively  small  usage,  hence, 
the  high  charge  per  kilowatt  hour,  giuce  his  total  codt  is  af- 
fected so  little  by  the  changes  in  fuel,  labor,  and  taxes,  it  seems 
not  unreasonable  to  omit  him  from  the  application  of  the  pro- 
posed rates.  Furthermore,  these  maximum  rates  will  receive  due 
consideration  from  the  Commission  in  the  rate  case  now  pending. 
A  similar  conclusion  was  reached  by  the  Wisconsin  Commission, 
in  Re  Milwaukee  Electric  E.  &  Light  Co.  P.U.R1918A,  819. 

[8]  There  remains,  therefore,  the  question  as  to  whether  the 
Commission,  while  a  rate  case  is  pending,  should  allow  the  com- 
pany to  increase  any  portion  of  its  charges  for  service.  Un- 
doubtedly, the  burden  is  upon  the  company  to  show  that  an  emer- 
gency exists,  and  that  higher  rates  are  necessary.  So  far  as  the 
heating  rate  case  is  concerned,  the  company's  showing  of 
enormous  losses  is  dependent  only  on  the  accuracy  of  the  alloca- 
tion of  costs,  and  will  be  discussed  later.  In  connection  with 
the  electric  rates,  mention  has  already  been  made  of  the  computed 
net  return  of  4.89  per  cent  annually,  based  upon  an  appraisal 
made  by  the  Commission's  engineering  department  in  case  No. 
711.    This  appraisal  has  never  been  passed  upon  by  the  Commis* 
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sion.  It  is  possible  that  it  would  not  receive  unqiialilieJ  ap- 
proval However,  it  is  a  valuation  of  the  phj'sical  property  only 
as  of  December  31,  1915.  The  amount  is  $22,137,041,  and  to 
this  the  company  has  added  net  property  and  plant  additions, 
December  31,  1915,  to  December  31,  1017,  $5,753,291.65,  mak- 
ing a  total  as  of  December  31,  1917,  of  $27,890,332.65. 

We  believe  the  present  rates  charged  by  the  company  for 
electrical  energy  in  excess  of  1,000  kilowatt  hours  per  month  to 
all  consumers,  except  municipalities  and  to  consumers  of  hydro- 
electric current,  are  unreasonably  low  and  are  unjust,  in  view  of 
the  advanced  cost  of  coal,  labor,  and  taxes,  and  that  an  increase 
in  rates  in  this  class  of  electric  service  as  an  emergency  measure 
during  the  prevalence  of  present-day  high  costs  should  be  granted 
to  applicant. 

It  is  probable  that  the  price  of  coal  will  be  subject  to  con- 
siderable variation  during  the  coming  year,  and  the  Commission 
believes  that  the  most  acceptable  form  of  providing  for  these 
changes  will  be  in  the  form  of  the  "coal  rider"  prayed  for  in 
applicant's  petition.  However,  the  Commission  does  not  believe 
that  the  price  of  wages  and  the  item  of  taxes  will  be  subject  to 
such  sudden  and  radical  changes  that  it  cannot  be  provided  for 
in  the  nature  of  a  fixed  charge  per  kilowatt  hour.  The  evidence 
contains  insufficient  information,  how^ever,  on  which  the  Com- 
mission can  compute  the  charge  which  should  cover  the  increased 
cost  of  labor  and  the  increase  in  taxes. 

[9]  In  its  petition  in  case  No.  1396  the  company  asks  as  a 
fourth  variable  that  a  multiplier  of  1.333  be  applied  to  all 
increases  or  decreases  accruing  by  reason  of  increases  or  decreases 
in  taxes  and  in  cost  of  fuel  and  labor  for  distributed  service,  "in 
order  to  compensate  for  losses  in  transmission,  transformation, 
and  distribution."  We  imderstand  distributed  service  to  mean 
all  service  not  delivei'ed  and  measured  at  the  switchboard  of  the 
company  at  the  plant  where  the  electrical  energy  is  generated. 
There  appears  to  be  no  evidence  in  the  record  to  justify  the  use 
of  such  a  multiplier.  Applying  that  or  any  other  multiplier 
would  further  increase  the  uncertainty  and  confusion  in  determin- 
ing the  amount  of  consumers'  bills.  If  this  multiplier  is  intended 
to  apply  to  consumers  owning  isolated  plants,  it  would  result  in 

an  unwarranted  discrimination  in  their  favor.  If  allowed  at  all, 
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it  must  apply  to  all  consumers  of  distributed  service,  regardless 
of  the  distance  from  the  switchboard  at  which  the  service  is  sold. 
There  must  necessarily  be  more  or  less  loss  of  energy  incurred  in 
all  energy  not  sold  at  the  switchboard  where  generated.  Possibly 
the  loss  of  such  energy  in  serving  no  two  consumers  after  it  leaves 
the  switchboard  is  the  same.  If  that  loss  is  to  be  taken  into 
consideration,  it  should  be  averaged  and  reflected  in  the  rate  made 
to  that  class  of  consumers,  and  not  taken  care  of  by  means  of  a 
multiplier  of  some  other  rate. 

The  coal  rider  will,  therefore,  be  adopted,  and  the  applicant 
company  is  hereby  authorized,  with  the  aid  of  an  expert  of  this 
Commission  and  a  representative  of  the  interveners,  should  they 
desire  to  be  represented,  to  prescribe  a  charge  to  cover  the  increase 
in  cost  of  labor  and  taxes  for  the  classes  to  which  the  proposed 
charges  are  meant  to  apply,  adding  thereto  the  coal  rider,  pro- 
posed by  the  company,  and^o  file  the  same  with  this  Commission 
within  fifteen  days  after  the  filing  of  this  report  for  its  approval. 

The  Facts  Concerning  Steam  Heating. 

It  is  well  known  among  utility  operators  that  the  large  isolated 

plant  generating  electricity  and  producing  steam  for  heating  is 

the  most  serious  competitor  of  the  central  station  generating 

electricity  only.     As  the  combined  service  can  be  rendered  at  a 

smaller  investment  and  operating  cost  than  if  the  two  classes  of 

service  are  supplied  from  separate  plants,  it  is  very  difficult  for 

the  central  station  to  supply  such  consumers  with  electricify  at 

a  price  sufficiently  attractive  to  persuade  the  owner  to  shut  down 

his  electric  plant,  use  the  central  station's  energy,  and  operate 

his  private  plant  to  supply  the  heating  only.     This  is  particularly 

true  if  the  investment  has  already  been  made  in  the  isolated 

plant,  since  in  that  case  the  interest  costs  are  not  reduced  when 

the  plant  is  shut  down.     The  applicant  company  has  established 

a  large  down-town  heating  plant  in  the  vicinity  of  Tenth  and  St. 

Charles  streets,  and  has  installed  steam  pipes  connecting  it  with 

a  number  of  large  adjacent  buildings,  and  has  contracted  to 

furnish  steam  heat  to  those  buildings  from  this  plant  when  needed, 

and  to  furnish  electricity  from  its  large  central  station.     In 

addition  the  company  has  made  contracts  for  steam  heating  with 

a  number  of  consumers  so  situated  that  they  could  not  be  reached 
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from  the  St.  Charles  heating  plant  In  aeoordanoe  with  these 
contracts  the  company  has  taken  over  the  private  plants  of  a 
number  of  consumers,  agreeing  to  furnish  the  consumer  steam  for 
heating  or  other  purposes,  and  with  electricity  for  light  and 
power.  Usually  the  right  is  reserved  in  these  contracts  whereby 
the  applicant  may  shut  down  the  private  plant  entirely,  and 
supply  both  heat  and  electricity  from  some  outside  source.  The 
company  has  managed  the  detail  of  supplying  such  service  in 
each  case  in  whatever  manner  appeared  to  it  to  be  the  most 
economical.  In  the  summer,  when  there  was  little  or  no  heating 
demand,  the  company  has  followed  the  policy  of  shutting  down 
most,  if  not  all,  of  these  isolated  plants,  and  furnishing  electricity 
from  its  own  more  efficient  central  plant  During  the  heating 
season  it  has  operated  some  of  the  consumers'  heating  plants, 
furnishing  heat  to  such  consumers  and  sometimes  ccmnecting  to 
adjacent  consumers,  and  supplying  them  with  heat  from  the  same 
plant  or  plants.  During  this  period  of  heating  demand  the 
company  has  apparently  considered  it  economical  to  operate  the 
consumers'  electrical  generating  equipment,  using  the  exhaust 
steam  therefrom  for  heating.  Usually  the  contract  provided  for 
steam  heat  for  a  definite  space  and  for  certain  stipulated  amount 
of  electricity,  all  for  some  fixed  annual  payment,  with  additional 
charges  for  electricity  for  any  excess  used  above  the  amount  called 
for  in  the  contract.  These  contracts  have  carried  with  them 
temporary  possession  and  use  of  the  machinery,  with  provisions 
as  to  extensions  or  repairs  and  conditions  pertaining  to  their 
return  to  the  consumer  when  the  contract  has  expired.  A  number 
of  such  proposals  have  been  accepted,  and  the  c(Mnpany  has 
taken  over  some  forty  odd  such  plants,  some  of  which  are  entirely- 
closed  down,  but  a  number  of  which  are  operated  during  the 
heating  season,  as  above  described. 

The  electric  schedule  in  accordance  with  which  it  appears  the 
cost  of  electric  service  to  intervenes  was  computed,  is  the  com- 
pany's so-called  standard  rate,  which  is  as  follows : 

Commercial  Lighting  and  Power  Standard  Rate. 

To  consumers  signing  the  company's  standard  form  of  contract,  providing 
for  service  for  one  year  or  more,  the  charge  for  electric  service  shall  be  com- 
puted as  follows: 

Demand  Charge, 

For  each  kilowatt  of  the  first  10  kw.  of  demand $36.00  per  yr. 

For  each  kilowatt  of  the  neit  60  kw.  of  dennand * 30.00  per  yr. 

For  each  kilowatt  of  the  next  60  kw.  of  demand 24.00  per  yr. 

For  each  kilowatt  in  excess  of  120  kw.  of  demand  18.06  per  yr. 
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Payable  in  equal  monthly  instalments,  plus  the  following: 

Energy  Charge, 

For  the  first  1,000  kw.  hr.  consumption  during  any  month,  4^  per  kw.  hr. 
For  the  next  3,000  kw.  hr.  consumption  during  any  month,  3<t  per  kw.  hr. 
For  the  next  6,000  kw.  hr.  consumption  during  any  month,  2^  per  kw.  hr. 
For  the  next  40,000  kw.  hr.  consumption  during  any  month,  li4  P^r  l^w.  hr> 
For  all  over  50,000  kw.  hr.  consumption  during  any  month,  1^^  per  kw.  hr.^ 

1.  Discounts: 

(a)  For  prompt  payment  as  set  forth  on  sheet  No.  33. 

(b)  For  service  at  primary  voltage  as  set  forth  on  sheet  No.  34.       " 

2.  Minimum  monthly  bill  to  be  paid  by  any  customer,  except  customers  pur- 

chasing exclusive  lighting  service,  shall  be  the  monthly  instalment  of 
the  annual  demand  charge,  subject  to  standard  prompt  payment  dis- 
count; provided,  no  monthly  payment  shall  be  less  than  $1  net.  Ta 
customers  purchasing  exclusive  lighting  service  hereunder,  a  minimum 
monthly  bill  of  $1  net  shall  be  charged. 
4.  The  foregoing  rate  less  i4  P^r  kilowatt  hour  applies  to  customers  utiliz- 
ing company's  service,  and  not  receiving  renewal  prices  on  company's- 
standard  lamps. 

This  rate  is  subject  to  some  alterations  for  special  service- 
conditions  and  periods  of  demand,  such  as  limited  or  off-peak 
service  and  ten-seven  service,  unlimited  breakdown  service,  etc^ 
It  should  be  noted  that  the  charges  for  energy  are  decreased  J  cent 
per  kilowatt  hour  if  the  customer  furnishes  his  own  renewals, 
which  appears  to  be  the  case  in  a  number  of  instances.  Witness, 
Boehm  testified  in  the  electric  rate  case  as  to  the  nature  of  this 
schedule,  and  the  reason  for  nol  applying  for  electric  increase 
to  consumptions  below  1,000  kilowatt  hours,  as  follows:  "As  a 
matter  of  rate  making  the  output  costs  and  demand  costs  are 
generally  loaded  onto  the  first  steps  of  the  schedule,  so  that  tha 
production  or  energy  costs  are  only  a  small  proportion  of  the 
charges  of  the  first  steps  of  the  schedule.  It  so  happens  that  the 
first  step  of-  our  standard  schedule  is  1,000  kilowatt  hours,  and 
we  therefore  made  the  breaking  point  at  that  step.'' 

The  contracts  indicate  that,  in  determining  the  proper  annual 
chage  for  the  combined  service,  the  estimated  annual  cost  of 
heating  was  combined  with  the  annual  cost  of  electricity,  based 
on  the  estimated  requirements  for  one  year.  Excess  above  thesa 
requirements,  both  in  kilowatts  of  demand  and  in  kilowatt  hours, 
of  energy,  is  to  be  charged  for  at  the  prices  fitting  the  proper 
interval  in  the  above  rate  schedule. 

The  following  table  contains  some  essentials  in  tracing  the 
relation  between  the  electricity  allowed  or  included  in  the  annual 
lump"  payment,  and  the  charges  for  excess  over  such  annual 
allowance  under  the  application  of  the  standard  rate  schedule:. 
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The  above  is  by  no  means  the  complete  list  of  isolated  plant 
consumers,  but  is  sufficient  for  illustration.  The  lease  whereby 
the  consumer  surrenders  certain  space  and  machinery  to  the 
company  is  a  separate  instrument  in  each  case,  and  in  two 
of  the  instances  noted  in  the  table,  namely,  the  International 
Life  Building  and  the  Third  National  Bank,  does  not  appear 
to  have  beeen  filed  in  this  proceeding.  It  will  be  renienibered 
that  certain  consumers  claim  that  this  rental  in  no  sense  reprenonts 
an  adequate  compensation  on  the  value  of  Ae  facilities  di*livere<l 
to  the  electric  company  for  its  use,  but  was  merely  a  nominal 
consideration  accepted  by  the  owner  because  of  certain  other 
valuable  considerations  included  in  the  contract  for  heating  and 
lighting.  If  we  consider  both  contracts  together,  it  is  not  self- 
evident  that  this  rental  is  the  only  consideration  received  for  the 
use  of  the  space  and  machi.iery  leased  to  the  company.  For 
instance,  it  is  noticed  from  the  table  that  for  most  of  the  con- 
sumers all  or  a  portion  of 'the  demand  charge  is  omitted.  In 
some  instances  the  contract  specifically  states  that  that  portion 
of  the  demand  on  which  no  f'.arge  is  computed  corresponds  to 
the  rated  or  assumed  capacity  of  the  consumer's  electric  plant  of 
which  the  company  has  taken  charge.  In  addition  there  are 
some  instances  in  which  the  cliarge  per  kw.  of  demand  in  excess 
of  that  for  which  no  charge  is  made  is  computed  at  the  off-peaR 
schedule,  in  which  schedule  the  demand  charge  is  one  half  of  the 
standard  charge.  This  is  illustrated  by  comparing  the  excess 
demand  charges  for  the  Grand  Leader  and  the  National  Bank 
of  Commerce.  For  the  latter  the  excess  demand  charge  is 
computed  at  75  cents  per  l:w.  per  month,  while  in  the  case  of  the 
Grand  Leader  the  excess  is  charged  at  the  standard  rate  for  the 
particular  interval  at  which  the  excess  would  be  charged.  Also 
in  the  case  of  Woodward  &  Tiernan  Printing  Company  the 
demand  charge  has  not  been  waived  for  any  particular  interval, 
but  the  entire  charge  has  been  computed  at  the  off-peak  schedule. 
In  none  of  these  instances  is  there  any  evidence  to  show  that  any 
of  these  consumers  to  whom  the  off-peak  schedule  applies  have 
agreed  to  comply  with  the  off-peak  requirement  of  that  schedule. 
No  such  provision  is  contained  in  the  contracts,  and,  if  we  may 
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does  not  appear  reasonable  to  assume,  without  some  evidence  to 
tbat  effect,  that  such  consumers  have  otherwise  agreed  to  observe, 
or  would  find  it  possible  to  observe,  the  off-peak  requirements. 
It  is  therefore  reasonable  to  assume  that  any  portions  of  the 
demand  charges  less  than  the  standard  schedule  is  an  additional 
compensation  for  the  use  of  a  oonsumer's  facilities. 

One  of  the  most  impcnrtant  questions  pertaining  to  the  correct- 
ness of  the  proposed  additional  charge  has  to  do  with,  the  rdative 
e£Bciency  of  these  iscdated  plants.  Assistant  Qeneral  Manager 
£gan  stated  that  the  basis  on  which  the  proposed  charge  is  com- 
puted is  t^  assumed  consumption  of  these  plants  of  12  pounds 
of  coal  per  kilowatt  hour,  which  he  declares  is  as  good  an  average 
efficiency  as  can  be  obtained  from  the  continuous  operation  of 
plants  of  this  size  and  character.  Witness  TuUy,  for  the  inter- 
veners, is  an  operating  engineer,  having  several  years'  experience 
in  charge  of  plants  of  this  character,  and  his  testimony  was  to 
the  effect  that  a  better  efficiency  could  be  expected  than  claimed 
by  the  company.  Likewise,  Engineer  Allison,  representing 
Woodward  &  Tieman  Printing  Company,  one  of  the  interveners 
herein,  submitted  computations  based  on  an  over  all  efficiency 
much  higher  than  claimed  by  the  company.  This  question  is 
very  important,  since  the  correctness  and  propriety  of  the  pro- 
posed charge  is  dependent  on  the  correctness  of  the  applicant's 
assumption.  The  Commission  has  used  considerable  care  in 
studying  this  point.  In  referring  to  past  proceedings  before 
this  Commission,  the  record  in  some  cases  show  the  results  of  the 
operation  of  a  number  of  utilities  in  small  or  medium-size  towns, 
where  the  plant  installation  and  the  annual  output  are  not 
essentially  different  from  the  demands  of  the  large  consumers 
appearing  herein.  On  referring  to  the  report  of  the  rate  case 
at  the  oity  of  Charleston,  Missouri  (Commercial  Club  v.  Missouri 
Public  Utilities,  2  Mo.  P.  S.  C.  340),  the  Ocmmission's  inves- 
tigators reported  an  annual  average  consumption  of  10.4  pounds 
of  eoal  per  kilowatt  hour.  In  this  case  the  chief  generating  unit 
was  a  dOO .  kw.  turbine  (^^erating  cond^ising.  This  was 
an  apparently  well-managed  plant,  controlled  by  a  holding 
company  and  i^rffted  under  the  direction  of  its  supervising 
engineers.    In  the  rate  caM  at  Kirkaville,  Missouri  (Weaver  v. 
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Kirksville  Light,  Power  &  Ice  Co.  2  Mo.  P.  S.  C.  229),  it  was 
found  that  an  average  of  six  months'  operation  indicated  an 
average  consumption  of  20  pounds  of  coal  per  kilowatt  hour.  A 
number  of  informal  investigations  by  the  Commission's  force  has 
not  revealed  less  than  12  pounds  of  coal  per  kilowatt  hour  average 
usage  in  cities  of  2,500  to  6,000  population.  Mr.  Isaac  D. 
Parsons,  in  the  Engineering  Magazine  for  February,  1907, 
reports  ten  isolated  plants  for  hotels,  clubs,  and  apartment  houses, 
with  an  average  usage  of  15.5  pounds  of  coal  per  kilowatt  hour. 
The  Wisconsin  Railroad  Commission  recently  stated  in  Ee 
Sej-mour  Electric  Co.  P.U.R.1198B,  628 :  "Statistics  of  plants 
whose  output  varies  from  100,000  to  200,000  kw.  hrs.  per  year 
show  that  the  average  efficiency,  with  coal  similar  to  that  used 
at  Seymour,  is  from  13  to  20  lbs.  per  kw.  hr.  generated."  In  this 
case  most  of  the  isolated  plants  are  of  larger  capacity  than  above 
cited,  and  will  justify  an  assumed  efficiency  higher  than  13  to  20 
pounds  per  kilowatt  hour. 

In  his  computations  Allison  has  assumed  an  over  all  efficiency 
from  coal  pile  to  switchboard  of  7  per  cent.  If  we  consider  90 
per  cent  as  the  average  efficiency  of  the  electric  generators  in 
these  plants,  which  is  a  sufficiently  high  assumption  for  all  year 
operation  under  varying  loads  and  operating  conditions,  we 
would  have  a  thermal  efficiency  of  the  steam  plant  alone  of  about 
7.8  per  cent.  A  reference  to  engineering  authorities  indicates 
this  is  too  high  an  efficiency  for  a  steam  plant  such  as  will  be 
found  in  the  average  isolated  plant  involved  in  this  proceeding. 
In  the  transactions  of  the  American  Society  of  Mechanical 
Engineers  for  1916,  page  742,  there  is  a  chart  prepared  by 
Victor  J.  Azbe,  showing  relative  efficiencies  of  various  power 
installations.  It  indicates  that  7  per  cent  is  the  highest  thermal 
efficiency  obtainable  for  what  is  probably  the  most  efficient 
installation  to  be  found  in  these  plants,  namely,  the  Corliss 
compound  equipment,  operating  noncondensing  with  saturated 
steam,  and  this  is  only  obtained  at  f uU-load  and  maximum 
efficiency.  Allowing  for  less  economical  equipment  on  the 
average,  with  varying  loads  and  conditions  and  for  the  effects  of 
back  pressure  in  the  heating  season,  an  average  thermal  dticiency 
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iQiich  less  than  the  maximum  will  be  obtained  which  will  result 
in  an  oyer  all  efficiency  far  below  that  assumed  by  the  intervener. 

In  Gebhardf  s  Steam  Power  Plant  Engineering,  page  7,  3d 
edition,  we  find  this  statement :  "Under  the  most  favorable  con- 
ditions, a  noncondensing  plant  can  never  expect  to  realize  more 
than  7  per  cent  of  the  heat  value  of  the  fuel  as  power."  This 
statement  refers  to  mechanical  power  delivered  by  the  prime 
movers. 

In  endeavoring  to  obtain  the  most  authoritative  test  and  report 
of  plants  similar  to  those  involved  herein,  Ihe  Commission  feels 
that  the  best  information  is  to  be  had  from  tiie  record  of  the 
well-known  "Hall  of  Eecords"  test  in  New  York  city.  This  is 
a  test  of  an  isolated  electric  plant,  owned  and  operated  by  New 
York  city,  located  in  the  Hall  of  Records,  and  supplying  that 
building  and  some  adjacent  buildings  with  steam  and  electricity 
for  all  purposes.  The  size  and  nature  of  this  plant,  and  the 
characteristics  of  its  opwation,  are  comparable  to  the  largest 
isolated  plants  involved  in  this  proceeding.  The  test  was  con- 
ducted for  fifty-two  weeks  under  the  direction  of  engineers  repre- 
senting the  city's  bureau  of  municipal  research,  and  the  New 
York  Edison  Company,  together  with  notable  engineers  from 
Cornell  and  Columbia  Universities.  The  results  have  been  pub- 
lished by  Mr.  Henry  Bruere,  chamberlain  of  the  city  of  New 
York,  in  a  volume  of  over  650  pages,  replete  with  exhibits  and 
other  statistical  data.  The  results  of  this  test  show  that  for 
the  year  there  was  supplied  to  the  engines  driving  the  generators 
over  50  pounds  of  steam  per  kUowatt  hour,  and  that  the  average 
evaporation  from  the  boilers  was  7.9  pounds  of  steam  per  pound 
of  coal  as  fired.  To  adapt  the  figure  of  evaporation  to  results  in 
this  locality  with  the  average  quality  of  coal  and  character  of 
furnaces  and  methods  of  firing,  we  diould  not  assume  an  average 
annual  efBeiency  greater  than  5  pounds  of  water  per  pound  of 
coal.  This  is  the  maximum  figure  claimed  by  Managcar  Egan, 
and  for  confirmation  we  have  referred  to  bulletin  No.  9  of  the 
Engineering  Experiment  Stati<m  of  the  University  of  Mifisonri, 
which  reports  cm  page  31  a  report  of  steam  bailer  tarials  and  tests 
made  on  boilers  at  the  Univ^ersity  and  At  the  Louisiana  Purchase 
Exposition,  St.  Louis^  Illinois  coal  being  used  in  both  series.    The 
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average  of  six  St  Louis  tests  was  5.56  pounds  of  water  evaporated 
per  pound  of  coal  as  fired,  and  the  average  of  five  tests  of  a  250 
h.  p.  Heine  boiler  at  the  University  was  5.72.  These  were  tests 
not  exceeding  t^i  hours'  duration  each,  and  do  not  take  into  con- 
sideration the  waste  and  loss  in  efficiency  which  occurs  with 
continual  operation  through  the  entire  year. 

The  above  figures  are  significant  in  this  respect,  that  while 
12  pounds  of  coal  per  kilowatt  hour  may  represent  the  average 
efficiency  in  the  isolated  plants  operated  by  the  applicant,  the 
individual  plants  may  have  an  efficiency  varying  from  10  to  20 
pounds  of  coal  per  kilowatt  hour.  It  may  be  that  the  ccHnpany's 
original  estimate  was  in  each  instance  based  on  a  reasonable  as- 
sumption as  to  the  economy  of  each  individual  plant.  An  impor- 
tant objection  may  arise,  however,  in  the  proposed  allocation  of 
the  charges  for  heating  and  electricity  based  upon  the  average 
rather  than  the  individual  economy.  Such  objection  has  in  fact 
arisen  as  is  illustrated  from  the  following  quotation  from  appli- 
cant's brief: 

''As  to  Duplication. 

^^It  is  said  that  the  company's  method  of  increasing  the  heating 
rates  and  electric  rates  based  on  estimate  coal  c<msumption  relate 
to  a  duplication  of  increases  to  a  certain  extent  On  reflection  we 
have  reached  the  conclusion  that  this  criticism  to  a  limited  extent 
is  correct  To  avoid  any  duplication  we  suggest  the  following 
amendment: 

'^  ^To  steam  heating  customers  who  own  isolated  plants  which 
are  being  leased  and  operated  by  the  company,  and  to  wh(»n 
electric  service  is  supplied  subject  to  the  increased  rates  for  elec- 
tricity, the  amount  of  coal,  estimated  to  be  used  for  heating  cmly 
to  which  the  steam  heating  rate  increase  shall  apply,  shall  be 
reduced  by  the  equivalent  of  1.7  pounds  per  kw.  hr.  generated  in 
the  plant.' 

^^(The  abovie  1.7  pounds  per  kw.  hr.  is  baaed  upon  the  estimated 
Mm  of  12  pounds  of  toel  per  kw.  hr.  generated,  when  exhaust 
steam  is  used  for  heating;  15  per  cent  or  IS  poasids  bdbog 
required  for  the  producticm  of  energy.     The  electric  rate  incFeaae, 
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however,  is  based  upon  the  use  of  3.5  pounds  of  coal  per  kw.  hr., 
or  1.7  pounds  more  than  the  1.8  pounds  required  for  producing 
energy  in  the  isolated  plant.)" 

In  assigning  15  per  cent  of  the  combined  cost  to  generation  of 
electrical  energy  and  85  per  cent  to  heating,  the  company  has 
evidently  assumed  that  all  the  steam  generated  in  the  boilers  first 
goes  through  the  engines,  and  is  exhausted  into  the  heating  system 
in  which  process  15  per  cent  of  the  heat  is  extracted  from  the 
steam  in  doing  work  in  the  engines.  That  the  computations  are 
apim)ximately  correct  appears  from  a  similar  study  in  a  case 
recently  decided  by  this  Commission  (Kansas  City  v.  Kansas 
City  Light  &  P.  Co.,  case  No.  1353)  not  yet  reported.  That  was 
a  case  in  which  it  developed  that  all  steam  used  did  actually  pass 
through  engines  and  turbines  used  for  generating  electricity 
before  being  discharged  to  the  heating  system,  and  the  amount 
of  electricity  generated  in  that  particular  plant  was  regulated 
and  totally  dependent  upon  the  demand  for  steam  heating.  The 
evidwice  in  this  ease  does  not  prove  exactly  the  same  condition, 
nor  id  there  gircMUKl  for  assuming  the  conditions  for  operating 
these  plants  are  the  same  as  in  the  Kansas  City  Case.  The 
applicant  eompany^s  alloeation  is  dependent  on  the  condition 
that  the  premises  require  as  much  steam  for  heating  at 
all  times  as  is  discharged  from  the  engines  while  doing  their  work 
of  generating  jiwt  the  amount  of  electricity  they  are  at  each 
instant  called  upon  to  supply,  and  that  all  the  variations  in  the 
demand  for  beating  and  for  electricity  are  coincident.  No 
assumption  like  this  is  reasonable ;  and  we  cannot  agree  that  all 
the  exhaust  can  be  or  will  be  use^  at  all  times  without  some 
escaping  to  the  atmosphere,  or  without  having  to  supplement  the 
exhaust  steam  with  a  certain  proportion  of  live  steam  at  more  or 
leas  frequent  intervals*  The  auxiliaries  and  drips  in  connection 
with  both  division  of  service  will  also  aceount  for  a  considerable 
portion  of  the  total  steffltn  generated,  and  will  increase  the  amount 
chargeable  to  electricity  above  the  pjroportion  actually  absorbed 
in  the  cylinders  of  the  engines.  The  beet  illustration  of  this  may 
be  had  by  referring  i^in  to  the  d^ove-mefitioxied  repoart  of  the 
Hall  of  Beooird's  test  (page  228). 
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HALL   OF   RECORDS— POWER   PLANT   TEST   OBSERVATIONS— PRO- 
GRESSIVE SUMMARY. 

Distribution  of  Steam  Supplied  to  Electric  Generator  Engines. 


16  Weeks   |    36  Weeks   |    52  Weeks 

Ending  Apr.  Ending  Aug., Ending  Dec. 

6,  1913.  24,  1913.         14,  1913. 


Total  steam  supplied  to  engines,  lbs. 

Foul  drips,  chargeable  to  engines,  lbs. 

Proporticm  of  total  steam  supplied  to 
engines    

Exhausted  steam  available  for  heat- 
ing work,  lbs 

Proportion  of  total  steam  supplied  to 
engines    

Exhausted  steam  utilized  in  heating 
work,  lbs 

Proportion  of  total  exhaust  steam 
available   

Proportion  of  total  steam  supplied  to 
engines    

Exhausted  steam  discharged  to  at- 
mosphere, lbs 

Proportion  of  total  exhausted  steam 
available   

Proportion  of  total  steam  supplied  to 
engines    


12,717,100 
3,786,800 

23,957,681 
6,262,420 

34,771,338 

8,469,480 

29.8% 

26.1% 

24.3% 

8,930,300 

17,695,261 

26,301,858 

70.2% 

73.9% 

75.7% 

6,236,830 

6,866,526 

10,570,901 

69.9% 

38.8% 

1 

40.2% 

49.1% 

28.7% 

30.4% 

2,698,470 

10,828,735 

16,780,957 

30.1% 

61.2% 

59.4% 

21.1% 

45.2% 

45.2% 

This  table  indicates  the  diflSculty  of  determining  the  proper 
basis  for  division  of  charges,  sinee  this  division  would  be  not  only 
influenced  by  dissimilarity  in  the  hourly  and  daily  demands  for 
electricity  and  for  heat,  but  is  also  affected  by  the  seasonal 
demand. 

Engineer  Allison,  for  interveners,  cites  a  number  of  decisions 
of  other  Commissions  in  various  rate  cases,  and  states  that  the 
highest  proportion  of  the  steam  generated  during  the  heating  sea- 
son, assigned  to  heating  in  any  case,  is  36  per  cent.  He  does  not 
state  whether  the  condition^  of  operation  are  so  nearly  similar 
to  this  case  as  to  constitute  parallel  instances  before  drawing  any 
conclusions  from  such  statements.  It  is  necessary  to  know  that 
the  nature  of  the  service  and  the  characteristics  of  operation  are 
alike.  He  further  states  that  the  expressions  of  the  various 
Commissions  have  established  the  fact  that  the  supplying  of  steam 
for  heating  from  a  combined  plant  is  entirely  subsidiary  to  the 
operation  of  the  electric  plant,  that  the  furnishing  of  steam  is  a 
by^producti  of  the  mainifacture  of  eleetricity,  and  should  be 
charged  only  with  the  excess  cost  of  furnidiing  the  electricity 
alone.    In  support  of  this  last  statement,  he  cites  certain  formulaa 

used  by  the  company  in  estimating  the  total  cost  of  furnishing 
P.U.B.1918E. 


Digitized  by 


Google 


RE  UNION  ELECTRIC  UGHT  k  P.  CO.  623 

heat  and  electricity,  and  further  cites  the  following  Commission 
decisions:  Re  Kockford  Electric  Co.  (HI.)  P.U.R1018A, 
541;  Ke  Wisconsin  Power,  Light  &  Heat  Co.  (Wis.)  P.U.R. 
191SB,  50 ;  and  Kennedy  v.  De  Kalh-Sycamore  Electric  Co.  (111.) 
P.U.U.1917E,  306.  We  do  not  find  that  the  above  are  com- 
parable to  the  conditions  in  this  case.  In  the  Eockford  Case, 
the  engineer  for  the  Illinois  Commission  estimated  that  steam 
heating  might  be  charged  with  a  maximum  of  36  per  cent  of 
the  coal  used  at  the  combined  plant  during  the  heating  season. 
From  a  reading  of  this  case  it  appears  that  the  engines  were 
operated  condensing  during  the  entire  season,  and  that  the  steam 
for  heating  was  supplied  directly  from  the  boilers.  The  charge 
found  by  the  engineer  was  an  attempt  to  estimate  the  cost  of  the 
coal  for  heating  on  the  basis  of  the  coal  used  for  generating 
electricity  during  the  nonheating  season,  which  was  the  only 
time  it  could  be  measured.  The  conditions  are  not  applicable 
here.  The  De  Kalb-Sycamore  Case  was  concerning  a  plant  which 
supplied  both. exhaust  and  live  steam  for  heating,  and  is  not 
applicable  for  that  reason.  The  case  of  the  Wisconsin  Power 
Co.  seems  to  have  been  mentioned  for  the  purpose  of  proving  that 
heating  must  be  taken  as  a  by-product  of  electric  generation.  The 
following  extract  from  that  case  is  quoted  by  Allison:  "The  heat- 
ing  department  is  considered  an  auxiliary,  installed  for  the 
purpose  of  utilizing  heat  which  would  otherwise  be  wasted,  and 
hence  is  charged  only  with  the  difference  in  cost  of  operation  of 
the  combined  plant  and  the  cost  of  operating  the  electric  plant 
only." 

He  accordingly  uses  the  principles  that  the  steam  heating  is 
the  by-product,  to  show  that  his  client  is  already  paying  a  suf- 
ficiently high  price  for  steam  heat. 

The  company  has  based  its  claim  for  increase  in  rat^  for 

steam  heat  on  the  basis  that,  when  these  plants  are  operated,  their 

operation  is  primarily  for  furnishing  heat,  a^d  the  electricity 

should  be  charged  only  with  its  proportion  of  heat  absorbed  by 

the  engine.     The  interv^o^rs,  on  the  other  hand,  assimied  the 

attitude  which   is  naturally  more   favorable  to  them  in  this 

instance,  and  claim  that  all  divisions  must  be  assessed  on  the 

basis, that  steam  heating  is  a  mere  by-product.    The  same  question 

was  before  the  Commission  in  the  Kansas  City  Heating  Case, 
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supra,  and  was  discussed  in  the  report  therein.  In  St.  Louis, 
as  in  Kansas  City,  the  furnishing  of  steam  heat  is  undoubtedly 
an  important  adjunct  of  the  electric  business  by  means  of  which 
the  electric  companies  have  been  able  to  secure  large  and  profitable 
customers  for  electricity.  Although  the  heating  business  is  sub- 
sidiary to  the  lighting  business,  it  does  not  follow  that  the 
operation  of  every  auxiliary  station  or  substation  is  such  that  the 
furnishing  of  heat  from  that  station  is  subsidiary  to  the  furnish- 
ing of  electricity  from  that  particular  station.  The  supply  of 
electricity  from  some  may  be  in  very  minor  quantity,  or  none  at 
all,  as  seems  to  be  the  case  in  some  instances.  The  line  of  reason- 
ing advanced  consistently  followed  through  would  bring  us  to 
illogical  and  unreasonable  conclusions.  In  the  cases  cited  by 
interveners  it  happens  that  the  steam  heat  was  supplied  from  the 
main  generating  plant  of  the  utility,  which  was  operated  each 
day  of  the  year  for  furnishing  electricity  to  its  customers,  and 
the  excess  cost  theory  in  that  instance  formed  the  most  reasonable 
method  of  allocating  the  charges  for  heating;  but  because  heating 
is  heating,  and  electi'icity  is  electricity,  it  does  not  necessarily 
follow  that  in  every  plant  supplying,  both  heat  and  electricity, 
under  all  conditions,  the  furnishing  of  heat  is  a  by-product  from 
that  plant.  Such  a  result  would  in  this  case  assign  a  higher  cost 
for  electricity  than  the  company  can  manufacture  the  current 
for  in  its  Ashley  street  plant ;  and  so  long  as  its  proposed  charges 
for  electricity  are  based  upon  the  economy  of  its  main  generating 
plant,  there  would  be  an  undefined  margin  between  the  cost  of 
electricity  and  the  cost  of  heating.  The  company  has  not  found 
it  profitable  to  operate  these  isolated  plants  for  generatiiig  elec- 
tricity during  the  nonheating  season ;  and  it  is  only  when  there  is 
a  large  demand  for  steam  for  heating  and  the  greater  portion  of 
the  exhaust  from  the  engines  can  be  uaed  for  heating  that  any 
electricity  is  generated  in  them. 

For  reasons  hereafter  stated  it  seems  unnecessary  at  this  time 
to  fix  any  method  of  allocating  the  charges  for  electricity  and  for 
steam  heating  furnished  from  the  isolated  plants  of  interveners. 

The  schedule  of  rates  for  steam  heating  filed  with  ihe  Com- 

inisssion  by  the  Union  Electric  Li^t  &  Power  Company  are  in 

substance  as  follows:  - 
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STEAM  HEATING  SERVICE. 

Steam  heating  service,  where  available,  will  be  supplied  to  customer^  at 
rates  based  on  the  cost  of  supplying  such  service,  to  which  there  shall  be 
addad  10  per  cent  proit. 

Rates  for  steam  heating  service  shall  be  quoted  only  under  direction  of 
the  sales  manager. 

RIDER  "P." 

For  Steam  Service  Contracts  for  More  than  One  Year. 

(1)  The  ekarge  for  steam  heating  service  8|HH:ified  in  the  attached  agree- 
ment, dated 19. .,  is  based  on  a  price  for  ''Standard"  run-of-minc 

coal  $ per  ton  f  .o.b.,  St.  Louis. 

{^)  For  eaeh  tern  cents  (10^)  or  major  fraction  tiifireof  reduction  in 
average  price  per  ton  obtaining  during  the  months  of  steam  supply  each 
year  hereunder,  the  amount  specified  in  the  attached  contract  to  be  paid  to 
the  Company  for  service,  shall  be  xvduced  $ for  the  f ollowiujg^  sea- 
son. For  each  ten  cents  (lOf)  or  major  fraction  thereof  increase  in  the 
average  price  of  "Standard"  rum^of^mine  coal,  the  amount  apeoilted  in  at- 
tached contract  to  be  paid  to  the  company  for  service,  shall  be  increased 
$ for  the  f ollowTng  season. 

(3)  The  average  prices  for  run-of-mine  coal  shall  be  based  on  the  mine 
quotations  contained  in  the  coal  publication  ''Black  Diamond,"  to  which 
shall  be  added  the  prevailing  charge  for  freight. 

(4)  The  above  reference  to  coal  named  and  the  price  of  same  is  used 
only  for  a  basis  of  determining  the  market  price  of  coal,  and  the  company 
is  not  obligated  to  use  the  sa^d  "Standard"  run-of-mine  coal;  and  whether 
or  not  said  ffrade  of  coal  is  used  by  the  said  company  in  furnishing  service 
hereunder,  ue  reduction  or  increase  specified  in  above  %  2  shall  be  based 
on  the  grade  of  coal  herein  specified. 

Accepted: 
Union  Electric  Light  &  Power  Company, 

Customer 

By  By  

Sales  Manager. 

The  section  entitled  "Steam  Heating  Service"  was  in^ded  in 
the  electric  rate  schedule  filed  with  the  Commission  following  its 
organization  in  1913.  In  March,  1917,  the  company  added 
rider  "P,"  which  became  effective  April  21,  1917,  and  presum- 
ably is  noeant  to  apply  to  future  contracts.  In  November,  1917, 
the  oompany  filed  a  simplified  electric  rate  schedule,  and  at  that 
time  filed  the  heating  rates  separately. 

Conchiaious  to  Steam  Heating. 

We  think  there  is  ample  justification  for  the  criticism  inter* 
veners  have  made  of  this  form  of  schedule.  The  Ccmunission  has 
required  all  utilities  within  its  jurisdiction  to  file  rate  schedules. 
Its  authority  in  this  respect  is  found  in  §  69  of  the  Public  Service 
Commission  Law,  which  is  as  follows:  "12.  Have  power  to 
require  every  gas  corporation,  electrical  corporation,  water  cor- 
poration and  municipality  to  file  with  the  Commission  and  to 

print  and  keep  open  to  public  inspection  schedules  showing  all 
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rates  and  charges  made,  established  or  enforced  or  to  be  charged 
or  enforced,  all  forms  of  contract  or  agreement  and  all  rules  and 
regulations  relating  to  rates,  charges  or  service  used  or  to  be  used, 
and  all  general  privileges  and  facilities  granted  or  allowed  by 
such  gas  corporation,  electrical  corporation,  water  corporation  or 
municipality;  but  this  subdivision  shall  not  apply  to  state, 
municipal  or  Federal  contracts.  .  .  .  No  corporation 
or  municipality  shall  charge,  demand,  collect  or  receive  a  greater 
or  less  or  different  compensation  for  any  service  rendered  or  to 
be  rendered  than  the  rates  and  charges  applicable  to  such  services 
as  specified  in  its  schedule  filed  and  in  effect  at  the  time ;  nor  shall 
any  corporation  or  municipality  refund  or  remit  in  any  manner 
or  by  any  device  any  portion  of  the  rates  or  charges  so  specified, 
nor  to  extend  to  any  person  or  corporation  any  form  of  contract 
or  agreement,  or  any  rule  or  regulation,  or  any  privilege  or 
facility,  except  such  as  are  regularly  and  uniformly  extended  to 
all  persons  and  corporations  under  like  circumstances.  The  Com- 
mission shall  have  power  to  prescribe  the  form  of  every  such 
schedule,  and  from  time  to  time  prescribe  by  order  such 
changes  in  the  form  thereof  as  may  be  deemed  wise.  The  Com- 
mission shall  also  have  power  to  establish  such  rules  and  regula- 
tions, to  cArry  into  effect  the  provisions  of  this  subdivision,  as  it 
may  deem  necessary,  and  to  modify  and  amend  such  rules  or  regu- 
lations from  time  to  time."     [Laws  1913,  p.  609.] 

[10]  It  is  difiicult  to  see  how  the  company's  heating  rate 
schedule  is  more  than  an  apparent  effort  to  comply  with  the 
letter  of  the  law  without  releasing  in  any  way  the  ccHnpany's 
privilege  to  bargain  with  each  consumer  separately.  Enough 
time  has  elapsed  since  the  Public  Service  Coitimission  Act 
became  a  law  for  the  company  to  have  devised  and  established 
a  uniform  rate.  The  previous  discussion  in  reference  to  the 
consideration  for  the  lease  of  the  consumer's  equipment  has  not 
removed  the  suspicion  of  separate  bargaining,  or,  in  other  words, 
of  potential  discrimination,  if  not  discrimination  in  fact.  Section 
68  of  the  Public  Service  Commission  Law  is  quite  applicable  in 

this  case. 
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"2.  No  gas  corporation,  electrical  corporation,  water  corpora- 
tion or  municipality  shall  directly  or  indirectly  by  any  special 
rate,  rebate,  drawback  or  other  device  or  method,  charge,  demand, 
-collect  or  receive  from  any  person  or  corporation  a  greater 
or  less  compensation  for  gas,  electricity,  water  or  for  any  serv- 
ice rendered  or  to  be  rendered  or  in  connection  thereyrith, 
except  as  authorized  in  this  act,  than  it  charges,  demands,  collects 
or  receives  from  any  oth^  person  or  corporation  for  doing  a  like 
.  and  contemporaneous  service  with  respect  thereto  under  the  same 
or  substantially  similar  circumstances  or  conditions. 

"3.  No  gas  corporation,  electrical  corporation,  water  corpora- 
tion or  municipality  shall  make  or  grant  any  undue  or  unreason- 
able preference  or  advantage  to  any  person,  corporation  or 
locality,  or  to  any  particular  description  of  service  in  any 
respect  whatsoever,  or  subject  any  particular  person,  corpora- 
tion or  locality  or  any  particular  description  of  service  to  any 
xmdue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever." 

The  general  purpose  of  subdivi«ion  12  of  §  69  and  of  the 
Commission's  general  orders  in  connection  therewith,  in  the 
matter  of  filing  uniform  rate  schedules,  was  to  eliminate  as  far 
as  possible  the  discrimination  forbidden  by  the  portions  of  §  68, 
just  quoted.  The  intention  also  is  to  standardize  the  forms  of 
suck  rates,  eliminate  the  special  contracts,  and,  in  fact,  to 
require  the  utilities  to  furnish  equal  service  at  the  same  rates  to 
nil  persons  or  corporations  "under  the  same  or  substantially 
similar  circumstances  or  conditions.'' 

The  heating  schedule  of  the  Union  Electric  Company  in  no 
sense  complies  with  these  provisions,  since  the  contract  is  based 
altogether  on  quotations  under  the  direction  of  the  sales  manager. 
JTot  even  the  company's  solicitors  are  in  position  to  treat  with 
the  prospective  consumer  until  the  estimates  are  considered  by 
the  sales  manager  and  quotation^  are  furnished  by  him.  The  ef- 
fect of  the  schedule  is  to  create  as  many  classes  of  consumers  as 
there  are  consumers.  The  cwnpany  now  requests  the  Com- 
mission to  increase  the  charge  and  base  the  increase  on  estimates 
which  are  different  for  each  consumer,  which  are  entirely  ex 
parte,  and  which  hitherto  have  apparently  been  confidential. 
In  fact,  in  the  case  of  Woodward  &  Tieman  Printing  Company, 
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the  company  appeared  to  be  uncertain  as  to  whether  its  files  held 
the  proper  estimate.  Also  in  the  case  of  the  Statler  Hotel  the 
company's  chief  witness,  Assistant  Manager  Egan,  did  not  ap- 
pear to  be  able  to  state  exactly  or  definitely  the  main  provisions 
of  the  estimate  of  the  cost  of  heating  for  this  consumer,  althou^ 
counsel  for  the  hotel  company  stated  his  client  believed  here 
should  be  some  increase  in  the  charge,  and  wanted  only  to  know 
that  the  proposed  increase  was  fair.  The  proposed  increases  in 
electric  and  heating  rates  also  involve,  as  pointed  out  by  the , 
consumers,  a  duplicati(Mi  of  chaises,  since  the  company  has 
formulated  the  electric  increases  on  the  basis  of  the  coal  used  at 
the  Ashley  street  plant,  and  the  heating  increases  on  the  basis 
of  85  per  cent  of  the  coal  used  at  the  isolated  plants.  The  com- 
pany has  recognised  this  objection  as  well  founded,  and  has 
suggested  the  ameootdment  referred  to  heretofcore.  The  effect  of 
such  an  amendment  would  (mly  be  to  complioate  still  more  the 
rates  and  their  application. 

We  do  not  believe  the  Commission  would  be  justified  in  grant- 
ing any  increase,  however  w^  deser\'ed,  unless  the  company  can 
formulate  and  file  a  notore  systematic,  reasonable,  and  uniform 
rate  schedule,  capable  of  popular  interpretation  and  universal 
application. 

The  company  has  announced  its  inteDticn  of  formulating  a 
uniform  sciiedule  of*  rates  baaed  upon  die  consumption  of  steam 
for  heating  in  the  consumer's  premises,  as  indicated  by  eon* 
densation  naeters,  and  has  stated  that  it  expects  to  have  these 
meters  installed  before  another  heating  season.  The  present 
contract  duarges  are  in  fact  all  flat-rate  diarges.  It  is  unneces- 
sary to  conunent  upon  the  notorious  wastefulness  of  the  flat- 
rate  user,  and  the  company  now  expects  to  encourage  economy  and 
reduce  its  own  iterating  expenses  by  introducing  the  meter 
rates.  In  a  recent  case  before  the  Indiana  Commission  (Ec 
Muncie  Electric  Light  Co.  P.U.R.1»18B,  1&4),  a  heating 
company  was  granted  permis^on  to  plsice  all  its  ccmsumers  on 
a  meter  rate.  In  this  case  it  was  said  that  the  metered  con- 
sumers consumed  on  the  average  552.51  pounds  and  the  flat-rate 
consumers  1,550  pounds*  Presumably,  this  applies  to  the  con- 
densation per  square  foot  of  radiation  per  season. 

It  is  probable  no  such  saving  could  be  effected  in  the  case  of 
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the  Union  Electric  Light  &  Power  Company,  as  nearly  all  its 
consumers  are  larg^  commercial  houses  which  demand  a  uniform 
temperature,  and  where  the  service  to  some  extent  is  regulated 
by  the  contract  which  prescribes  the  number  of  hours  per  day 
heat  is  to  be  furnidaed,  maximum  temperature,  method  of 
handling  windows,  etc.  It  is  quite  probable,  however,  that  the 
total  cost  of  heating  could  be  substantially  reduced  by  the  use 
of  ooiklensation  meters. 

If  such  a  reaacaiable  and  uniform  schedule  is  filed  and 
approved  by  this  Commission,  there  will  then  be  established  the 
proper  basis  for  transactions  with  each  consumer,  questions 
should  be  made  oa  the  basis  altogether  of  the  electric  rate 
schedule  for  eleotrieity  and  the  uniform  heating-rate  schedule 
for  heating.  If  in  compliance  with  this  policy  it  is  found 
advant^eoud  to  take  ovex  the  consume^r's  j^acit,  this  transaction 
ahould  be  kept  entirely  separate  from  the  contract  for  electricity 
at  the  9ehedule  rate  and  the  oontract  for  heating  at  the  heating 
rate.  Sijych  an  act  would  merely  be  an  exercise  of  the  company's 
ri^ts  and  duties  as  a  public  utility  in  accommodating  the  public, 
by  virtue  of  which  it  may  purchase  or  lease  property  or  other- 
wise extend  its  facilities,  the  only  reservation  being  that  there 
should  be  no  discrimination  and  no  act  thnt  will  benefit  the  more 
influeiitial  or  powerful  consumer  to  the  detriment  or  injury  of 
the  general  public.  There  would  then  be  no  difference  between 
these  consumers  and  the  general  body  of  consunaers,  except  that 
the  ccaaapaDy  will  in  some  instances  have  leaaed  or  rented  certain 
property;  that  is,  will  have  established  a  station  or  substation 
oa  the  premises  and  will  be  paying  a  fair  rental  therefor. 

These  consunjers  wall  know  exactly  where  they  stand  in  their 
relations  with  the  company,  and  the  rates  under  whiek  they  are 
served  will  be  a  matter  of  public  knowledge.  In  this  case,  too, 
the  individual  consumer  will  have  no  interest  in  the  allocation 
of  the  costs  ef  operatii^  these  ieotated  plants,  ecieept  that  the 
division  of  costs  is  upon  some  reasonable  basis  which  will  not 
reflect  unfavorably  upon  the  general  rates  by  assigning  unduly 
high  operating  costs  to  either  the  heating  or  electric  divisions. 
This  last  statement,  in  a  way,  indicates  a  fair  basis  for  allocation 
of  charges,  and  also  determines  whether  the  leasing  and  operating 
of  any  particaular  plant  is  justifiable,  since  it  appears  that 
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the  costs  allocated  to  electric  generation  (including  a  fair  pro 
rata  of  the  rental)  should  not  appreciably  exceed  the  cost  of 
delivering  current  to  the  respective  consumer  from  the  company's 
generating  plant,  and  the  costs  allocated  to  heating  (also 
including  a  pro  rata  of  rental)  should  not  exceed  the  cost,  if 
the  plant  is  operated  for  heating  only,  and  in  addition  should 
yield  a  fair  profit  vrhen  charged  against  the  consumer  at  the 
schedule  rate.  Even  independent  of  any  proceeding  involving 
a  substantial  change  in  the  amount  of  the  charges,  this  improve- 
ment in  the  form  of  the  rate  and  the  separation  of  the  service 
contracts  is  imperatively  necessary,  and  will  be  required. 
Copies  of  all  leases  and  contracts  of  this  character  should  be 
filed  with  the  Commission  to  enable  it  to  know  that  such  contracts 
are  reasonable,  and  that  throu^  them  no  discrimination  is 
being  practised.  Sixty  days  should  be  sufficient  time  to  allow 
the  company  to  file  a  uniform  heating  rate  schedule  and  to 
formulate  sudi  other  rules  of  proced\lre  as  are  consistent  with 
the  findings  in  this  case.  Such  rates  and  rules  should  be  sub- 
mitted subject  to  the  approval  of  this  Oonmiission^  and  should 
be  accompanied  by  such  relevant  data  as  will  enable  the  Commis- 
sion to  determine  the  basis  and  justification  of  such  rates  and 
the  purposes  to  be  accomplished  thereby. 

The  Commission  should  reserve  jurisdiction  in  both  the 
electric  and  the  steam  heating  cases  for  the  filing  of  the  schedules 
suggested  and  the  introduction  of  such  further  evidence  as  is 
deemed  necessary  in  order  to  justify  same  and  for  the  making 
of  further  orders  in  said  cases. 

The  cases  will  be  continued  for  further  proceedings  in 
accordance  with  the  conclusions  herein  stated,  and  thereafter  the 
Commission  will  enter  its  order  herein. 


OHIO  PUBLIC  UTIMTIEB  COMMISSION. 

BE  CHAELES  S.  THRASHER  and  Charles  N.  Leslie,  Receivers 
of  the  Interurban  Railway  &  Terminal  Company. 

[No.  1366.] 

Service  —  Interurban  railway  —  Abandonment. 

The  discontinuance  and  the  dismantling  of  the  suburban  division 
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of  a  railway  company  was  authorized,  it  appearing  that  the  company 
was  in  the  hands  of  a  receiver  and  was  hopelessly  insolvent;  that  the 
abandonment  would  afford  some  opportunity  for  operating  the  rest  of 
the  system  without  loss;  and  that  the  abandoned  line  was  paralleled 
by  another  railway. 

[March  20,  1918.] 

Application  for  permission  to  discontinue  service  and  dis- 
mantle railway  line;  granted. 

By  the  Commission :  The  applicants  herein  are  the  receivers 
of  The  Interarban  Eailway  &  Terminal  Company,  a  corporation 
organized  and  existing  under  the  laws  of  Ohio  for  the  purpose  of 
operating  an  interurban  railroad  system  in  southwestern  Ohio, 
which  system  will  be  more  fully  described  hereinafter. 

The  applicant  receivers  seek  authority  to  cease  operation  upon 
and  abandon  the  tracks  of  what  is  known  as  the  suburban  division 
of  the  road,  their  application  being  filed  pursuant  to  what  is 
known  as  the  Qilmore  Law  approved  March  21,  1917,  and  pub- 
lished in  vol.  107,  Ohio  Laws  525.  This  act  provides  that  any 
railroad  company  desiring  to  abandon  any  part  of  its  line  shall 
first  make  application  to  the  Public  Utilities  Commission  of 
Ohio,  and  the  Commission  may,  after  hearing,  authorize  the  aban- 
donment, having  due  regard  to  the  welfare  of  the  public  and  the 
cost  of  operating  the  line.  Certain  provisions  are  made  with  ref- 
erence to  notice  to  the  public  through  publication  in  newspapers 
circulating  throughout  the  territory  served,  and  such  provisions 
have  been  complied  with  by  the  applicants. 

Under  authority  of  resolutions  adopted  by  the  stockholders 
and  board  of  directors,  the  railway  company,  by  means  of  an- 
swer and  cross  petition,  joins  in  the  prayer  of  its  receivers  for  au- 
thority to  abandon  the  division  in  question. 

The  Hamilton  county  court  of  common  pleas,  by  whom  the  re- 
ceivers were  appointed,  authorized  and  directed  the  receivers  to 
file  the  application  herein,  a  copy  of  the  court's  journal  entry  be- 
ing filed  with  the  Commission. 

Formal  protest  against  the  granting  of  the  application  was  filed 
by  the  city  solicitor  of  Cincinnati,  the  prosecuting  attorneys  of 
Hamilton  and  Clermont  counties,  and  counsel  representing  sev- 
eral villages  and  residents  along  the  line  sought  to  be  abandoned. 

The  Interurban  Railway  &  Terminal  Company  was  organized 
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and  incorporated  under  the  Laws  of  Ohio  in  1002,  and  comprised 
a  consolidation  of  three  small  interurban  roads.  As  now  consti- 
tuted the  road  consists  of  some  79  miles  of  single  track  operated 
in  three  divisions.  AVhat  is  known  as  the  Rapid  division  extends 
from  Cincinnati,  in  a  northerly  direction  to  Lebanon,  Warren 
county,  Ohio.  The  eastern  division  extends  from  Cincinnati 
southeastward  to  ^ew  Richmond,  Clerm(5tit  county,  Ohio;  and 
the  suburban  division  extends  in  a  general  easterly  direction  from 
Cincinnati  to  Bethel,  Clermont  county,  Ohio.  The  suburban  divi- 
sion cars  are  operated  over  the  eastern  division  tracks  between  the 
Cincinnati  terminal  and  that  part  of  Cincinnati  known  as  Coney 
Island,  the  junction  being  at  the  intersection  of  the  Columbia  and 
Xew  Richmond  turnpike  with  the  3-mile  road.  From  this  point 
the  tracks  of  the  suburban  division  proper  extend  to  the  village 
of  Bethel,  Clermont  county,  Ohio,  a  distance  of  about  23  miles, 
passing  through  the  former  village  of  Mt.  Washington  (bow  a 
part  of  Cincinnati),  the  village  of  Amelia,  and  other  rural  oom- 
munities.  It  is  that  portion  of  the  line  extending  from  the  junc- 
tion aforesaid  to  Bethel  which  it  is  sought  to  abandon  in  this  pro- 
ceeding. 

Prior  to  the  filing  of  this  application  considerable  litigation 
was  had  in  the  courts  with  reference  to  the  plans  of  the  receivers 
to  abandon  the  line  and  dispose  of  the  physical  property,  asod  on 
one  previous  occasion  an  attempt  was  made  to  bring  the  matter 
before  this  Commission.     This  litigation  in  the  courts  is  still  ! 

pending,  so  a  brief  history  of  same  will  be  given  here  to  i^ow 
that  the  Commission,  in  taking  jurisdiction  of  the  application  I 

at  this  time,  is  not  interferii;ig  with  the  jurisdiction  of  the  courts  j 

in  any  way,  but  is  merely  carrying  out  a  ministerial  duty  im-  I 

posed  upon  it  by  statute. 

The  receivers  were  appointed  by  the  Hamilton  county  court  of 
common  pleas  in  1914,  and  have  operated  the  road  since  that 
time.  Early  last  year  they  presented  to  the  court  under  whose  au- 
thority they  were  acting  a  plan  for  abandoning  service  on  the  sub- 
urban division  and  disposing  of  the  physical  property.  The 
details  of  this  plan  are  not  pei-tinent  here.  Suffice  it  to  say  that 
on  May  26,  1917,  the  court  authorized  the  abandonment  and  ap- 
proved a  plan  for  the  sale  of  the  property.  Proceedings  in  error 
were  immediately  begun. in  the  Hamilton  county  court  of  appeals, 
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and,  in  addition,  one  protestant  did  on  May  28  file  with  this 
Commission  a  formal  complaint  reciting  the  court  action  ahove 
mentioned,  and  asking  the  Commission  to  eaijoin  the  company  and 
receivers  from  taking  any  action  under  the  court's  orders. 

The  Gilmore  Law  having  not  j'et  become  effective,  and  the  Com- 
mission not  possessing  the  power  of  injunction,  the  complaint  was 
dismissed  by  the  Conmiission  on  the  ground  liiat  it  had  no  juris- 
diction to  grant  the  relief  prayed  for.  The  complainant  prose- 
cuted error  to  the  supreme  court  of  Ohio,  which  eonrt  on  Novem- 
ber 20,  1917,  sustained  the  Comjaiission's  order  of  dinniBsal. 
Meanwhile  the  original  error  proceedings  were  prosecuted  before 
the  court  of  appeals,  which  on  December  19,  1^17,  reversed  the 
court  of  common  pleas  and  remanded  the  cause  for  furldier  pro- 
ceedings, holding,  among  other  things,  that  since  the  Gilmore  Law 
becaaie  effective  July  1,  1917,  authority  must  first  be  secured 
from  this  CoawniasioB  before  service  can  be  discontinued  and 
the  road  abaiidcmed*  Counsel  for  the  receivers  thereupon  filed 
with  the  supreme  court  a  motion  to  require  the  court  of  appeals  to 
certify  its  record  to  that  tribunal  far  review,  citing  various 
grounds  for  error.  That  motion  is  still  pending  in  the  supreme 
court,  but  the  receiviers  have  evidently  waived  the  jurisdictional 
question  by  filing  the  application  herein;  and  afince  the  Gilmore 
Law  is  now  effective,  and  the  eoui't  under  whose  auth<»*itv  the 
receivers  act  has  authorized  the  filing  of  this  application,  and  the 
railway  company  itself  has  in  a  lawful  manner  joined  in  the  ap- 
plication of  the  receivers,  the  Commission  believes  that  it  is 
clothed  with  ample  authority  to  assume  jurisdiction. 

At  the  hearing  before  the  Commission  no  witnesses  testified  on 
behalf  of  the  protestants,  but  there  was  introduced  in  evidence  the 
complete  record  of  the  proceedings  before  the  court  of  common 
pleas,  which  record  includes  the  testimony  of  several  persons  re- 
siding alx)ng  the  line,  pointing  out  the  inconveniences  to  which 
they  wiU  be  subjeoted  in  case  the  abandonment  is  authorized. 

The  record  shows  a  long  history  of  financial  loss  in  the  oper- 
ation of  this  cwipany.  The  chief  financial  backer  of  the  enter- 
prise for  years  advanced  money  at  regular  intervals  to  meet  defi- 
cits until  finally,  in  1914,  the  road^s  affairs  became  so  involved 
that  the  reeeivership  became  necessary  for  the  protection  of  such 
assets  a^  it  possessed.    Since  the  receivership  the  receivers  have, 
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by  forced  economies  and  vigorous  efforts  to  increase  patronage, 
been  able  to  pay  operating  expenses  and  make  a  slight  net  return 
for  the  years  1915-16-17,  but  these  meager  returns  have  been 
more  than  absorbed  through  the  issuing  of  receiver's  certificates  to 
the  amount  of  $74,000,  to  take  care  of  imperative  construction 
work  and  pay  pressing  judgments.  It  should  be  borne  in  mind 
that  these  small  net  returns  under  the  receivership  cover  operation 
only  as  interest  charges  on  bonds,  charges  for  depreciation,  and 
other  fixed  charges  are  automatically  suspended  during  the  period 
of  operation  by  the  court  Should  the  receivership  be  lifted  and 
operation  again  attempted  by  the  owning  company,  the  meeting 
of  these  fixed  charges,  which  would  then  be  imperative,  would 
result  in  enormous  deficits.  The  report  submitted  covering  opera- 
tion in  January,  1918,  indicates  that  this  year  it  will  not  even  be 
possible  for  the  receivers  to  pay  operating  expenses,  owing  to  fall- 
ing off  in  receipts  and  the  enormous  increase  in  operating  ex- 
penses of  from  .254  cents  to  .379  cents  per  car  mile  as  compared 
with  January,  1917.  For  January,  1918,  the  deficit  from  opera- 
tion of  the  entire  road  was  $7,371.05.  For  the  suburban  division 
the  January  deficit  was  $2,452.85.  In  the  year  1914,  the  deficit 
from  the  operation  of  the  division  was  $14,118.52,  in  1915,  $4,- 
960.10,  and  in  1917,  $5,997.51.  In  1916  the  division  earned 
$6,222.56  net  from  operation,  owing  to  peculiarly  favorable  con- 
ditions. It  should  again  be  borne  in  mind  that  the  above-men- 
tioned deficits  resulted  after  paying  operating  expenses  only,  and 
the  amount  of  bond  interest  properly  chargeable  to  that  division 
is  not  considered. 

Being  confronted  with  this  state  of  affairs,  the  receivers  have 
attempted  to  devise  s<nne  plan  by  which  at  least  a  portion  of  the 
road  can  be  saved  for  the  service  of  the  public,  made  safe  for  oper- 
ation, and  given  a  chance  to  earn  at  least  its  fixed  charges  after  re- 
organization. They  have,  theref  oi'e,  sought  to  abandon  the  subur- 
ban division,  showing  that  it  runs  through  a  thinly  populated 
region  constantly  growing  less  populous,  with  good  roads  and  in- 
creased use  of  automobiles  making  constant  inroads  on  passenger 
traffic,  and  no  hope  of  additional  revenue  from  freight  traffic. 
The  road  does  not  traverse  an  industrial  territory,  and  the  tracks 
are  not  of  standard  gage  to  permit  handling  the  cars  of  steam 
roads,  even  if  it  were  possible  to  secure  such  traffic. 
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Another  reason  prompting  the  receivei'S  to  seek  the  abandon- 
ment of  this  particular  division  is  the  fact  that  for  its  Entire 
length  the  division  is  paralleled  by  the  Cincinnati,  Georgetown, 
&  Portsmouth  Railway,  another  electric  interurban  road.  These 
two  traverse  the  same  territory,  and  for  most  of  the  distance 
are  within  plain  sight  of  each  other,  and  the  farthest  distance 
between  them  at  any  point  is  about  2  miles.  The  communities 
served  have  never  provided  enough  traffic  for  the  support  of  both 
roads,  and  the  building  of  the  suburban  division  in  the  first  in- 
stance  can  only  be  looked  upon  as  an  inexcusable  piece  of  folly. 
Except  for  the  fact  that  its  entrance  into  Cincinnati  is  not  quite 
so  advantageous,  there  appears  to  be  no  reason  why  the  greater 
portion  of  the  people  cannot  be  served  just  as  well  by  the  C.  G.  & 
P.  as  by  the  suburban  division  of  the  other  road.  The  C.  G.  &  P. 
is  of  standard  gage,  has  track  connections  with  the  steam  roads 
at  Batavia  and  Cincinnati,  and  the  prospects  for  the  development 
of  its  freight  business  are  more  favorable  in  every  way. 

In  the  matter  of  the  application  of  the  Dayton,  Springfield, 
&  Xenia  Southern  Railway  Company  to  abandon  a  certain  por- 
tion of  its  tracks,  vol.  8,  Ohio  Department  Reports,  page  535, 
said :  "In  deciding  upon  the  reasonableness  of  any  proposed  aban- 
donment of  tracks  or  facilities,  having  due  regard  to  the  welfare 
of  the  public,  the  Commission  must  look  to  the  public  necessity 
for  the  continued  operation  of  that  portion,  the  physical  condition 
of  the  property,  whether  it  may  be  operated  with  safety,  and  if  in 
a  dilapidated  and  dangerous  condition  for  use,  whether  it  will  re- 
quire a  large  amount  of  money  to  rehabilitate  it,  and  the  solvency 
or  insolvency  of  the  company.'^ 

In  the  case  at  bar  the  hopeless  inaolvency  of  tie  owning  com- 
pany is  clearly  shown.  It  has  been  testified  that  a  large  outlay  of 
funds  will  be  required  to  put  the  road  in  good  operating  condi- 
tion*  The  receivers  have  testified  that  if  they  are  relieved  of  thia 
burdensome  division  they  hope  to  be  able  to  operate  the  balance 
of  the  system  with  greater  safety  and  with  some  chance  to  break 
even  financially. 

It  has  been  repeatedly  held  by  the  courts  that  whemever  the  re- 
turns received  by  a  public  service  corporation  are  insufficient  to 
pay  the  expenses  of  furnishing  the  service,  there  has  ceased  to  be 
a  demand  for  the  service.     Wyman,  Pub.  Serv.  Corp.  1296; 
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Jack  V.  Williams,  113  Fed.  823 ;  State  ex  rcL  Little  v.  Dodge 
Oitv,  M.  &  T.  R  Co.  53  Kan.  329,  24  L.R.A.  564,  36  Pac.  755; 
Ohio  &  M.  R.  Co.  V.  People,  120  111.  200,  11  K  E.  347;  Com.  v. 
Fitchbiirg  K.  Co.  12  Gray,  180 ;  Moore  v.  Lewisburg  &  E.  E.  E. 
Co.  —  W.  Va,  — ,  L.RA.1918A,  1028,  93  S.  E.  762  (Sept 
1917)  ;  Morawetz,  Priv.  Corp.  §  1119;  People  v.  Eome,  W.  & 
O.  R.  Co.  103  K  Y.  95,  8  N.  E.  369. 

One  of  the  leading  and  most  often  cited  cases  in  which  this 
dictum  is  laid  down  is  that  of  Coe  v.  Columbus,  P.  &  I.  E.  Co. 
10  Ohio  St.  372,  75  Am.  Dec  5X8,  in  which,  at  page  382,  the 
court  said :  "If  we  are  at  liberty  to  suggest  on  what  the  legis- 
lature very  probably  relied  for  the  continued  operation  of  a 
railroad  once  constructed  we  should  aay  it  was  the  interest  of  its 
owners.  If  it  can  be  operated  profitably,  the  interest  of  those 
concerned  will  rarely,  if  ever,  fail  to  keep  it  in  operation,  so  as 
to  subserve  the  public  use.  If  it  cannot,  we  know  of  no  such  mode 
by  which  the  state  can  compel  those  by  whom  it  was  constructed 
to  operate  at  a  loss ;  and  certainly  there  is  no  mode  provided  by 
which  it  can  be  operated  at  ihe  expense  and  risk  of  the  state." 

We  are  aware  that  there  have  been  some  decisions  holding  that, 
where  a  road  as  a  whole  is  able  to  operate  at  a  profit,  it  will  not 
be  permitted  to  abandon  a  branch  line  which  may  be  operated 
at  a  loss.  People  v.  Albany  &  V.  R.  Ca  24  N,  Y.  261,  82  Am. 
Dec.  295 ;  Colorado  &  S.  R.  Co.  v.  State,  54  Colo.  64,  129  Pac. 
506 ;  Brownell  v.  Old  Colony  R  Co.  164  Mass.  29, 29  L.RA.  168, 
49  Am.  St  Rep.  442,  41  N.  E.  107;  Puget  Sound  Traction 
Light  &  P.  Co.  V.  Reynolds,  223  Fed.  376.  There  are  other 
authorities  holding  that,  regardless  of  the  fact  that  the  road  as  a 
whole  might  be  making  some  profit,  a  branch  wholly  unprofitable, 
the  continued  operation  of  which  would  in  time  jeopardize  the 
successful  operatioa  of  the  entire  system,  mi^t  be  abandoned. 
State  V.  Old  Cok>ny  Trust  Co.  L.RA.1915A,  549,  131  C.  a  A. 
518,  215  Fed.  307 ;  Smith  v.  Atlantic  Southern  R  Ca  (Iowa) 
P.U.R.1915F,  125. 

However,  the  new  Ohio  statute  would  appear  to  vest  dis- 
cretionary power  ^th  this  Conmaission  as  to  the  abandomnent 
of  such  branch  lines,  even  though  the  road  as  a  whole  might 
show  a  profit.  But  in  the  case  before  us  that  question  is  not 
invt)lved,  as  it  has  been  clearly  shown  that  the  entire  systmn 
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has  been  operated  at  a  loss  for  a  period  of  several  years,  and 
the  hopelessness  of  making  it  a  paying  venture  is  apparent. 

With  the  elimination  of  one  of  these  parallel  roads,  neither 
of  which  is  now  earning  enough  to  enable  it  to  place  its  line  in 
good  operating  condition  and  render  good  service,  the  Com- 
mifiBion  believes  that  the  remaining  line  will  be  able,  through 
iucroased  revenues,  to  improve  its  facilities  and  services  to  such 
an  extent  as  to  redound  to  the  ultimate  good  of  the  entire  com- 
munity. A  similar  position  with  reference  to  parallel  roads 
has  been  taken  by  the  courts,  two  notable  decisions  being :  People 
V,  Rome,  W.  &  O.  R  Co.  103  N.  Y.  95,  8  N.  E.  369,  and  Day  v. 
Tacoma  R.  &  P.  Co.  80  Wash.  168,  L.R.A.1915B,  547,  141 
Pac.  347. 

After  careful  consideration  of  all  the  facts  presented,  and  a 
personal  inspection  of  the  line  sought  to  be  abandoned  and  the 
paralleling  C.  G.  &  P.  Ry.,  the  Commission  is  of  the  opinion 
that  the  interest  of  the  public  can  best  be  served  by  granting 
the  application. 

It  should  be  understood  that  in  granting  this  application  the 
Commission  is  passing  only  upon  the  matter  now  directly  before 
it,  i.  e.,  the  right  of  the  applicants  to  abandon  the  operation  of 
this  division,  and  we  are  in  no  sense  voicing  approval  or  dis- 
approval of  any  future  action  which  may  be  taken  by  either  the 
applicants  or  the  C.  G.  &  P.  Ry.  Co.  If  at  any  future  time,  in  a 
proper  case,  the  jurisdiction  of  the  Commission  should  be  invoked 
in  any  matter  involving  the  consolidation,  rates,  issuance  of 
securities  or  conditions  affecting  the  operation  of  either  of  these 
roads,  we  are,  of  course,  not  precluded  by  the  decision  in  this 
case  from  taking  sttch  action  as  may  be  proper. 

An  order  will  be  entered  granting  the  application. 


OHIO  PUBIilC  UTUilTIBS  COMMISSION. 

BE  NATURAL  GAS  SERVICE  RULES. 

[Administrative  Order  No.  34.] 

Service  -^  NaUtnU  ifos  —  Mules  ^  Dimhilnhing  anppljf. 

Kules  for  the  guidance  of  public  utility  natural  gas  companies 
in  disconnecting  industrial  and  other  consumers  from  the  service,  when 
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necessary,  during  an  emergency,  to  conserve  the  supply  for  domestic 
consumers  were  adopted  by  the  Ohio  Commission. 

[May  21,  1918.] 
Admoistrativb  Order  No.  34. 

By  the  Commission:  The  Public  Utilities  Commission, 
having  under  consideration  the  probable  inability  of  natural  gas 
companies  to  furnish  an  adequate  supply  to  all  their  consumers 
during  the  coming  winter,  and  the  necessity  of  formulating  more 
definite  rules  for  the  guidance  of  such  public  utility  companies 
in  disconnecting  industrial  and  other  consumers  from  the  service, 
when  necessary,  during  an  emergency,  to  conserve  the  supply  for 
domestic  consumers,  and  the  order  in  which  disconnection  should 
be  made,  as  well  as  the  order  in  which  the  service  should  be 
restored  when  the  emergency  is  passed,  hereby  adopts  the  follow- 
ing rules  and  regulations,  to  wit : 

1.  That  for  the  purpose  of  disconnecting  or  curtailing  service 
to  consumers  during  an  emergency,  all  consumers  of  natural  gas 
are  divided  into  two  general  classes,  namely,  domestic  consumers 
and  industrial  consumers. 

2.  That  domestic  consumers,  for  such  purposes,  include  the 
users  of  natural  gas  for  heating,  lighting,  and  cooking  in  private 
homes,  boarding  houses,  and  apartment  bouses;  and  users  of 
natural  gas  for  lighting  and  cooking  only,  in  hotels,  restaurants, 
bakeries,  eating  places,  clubhouses,  hospitals,  and  other  charitable 
institutions. 

3.  That  all  other  consumers  shall  be  designated  as  "industrial 
consumei's,"  but  for  the  purposes  of  disconnection  or  curtailment 
during  an  emergency,  the  following  subdivisi<His  of  industrial 
consumers  may  be  made,  in  cases  where  there  is  more  than  a 
sufficient  supply  of  gas  for  domestic  consumers  as  herein  specified, 
but  not  a  sufficient  supply  for  all  industrial  consumers : 

a.  Users  who  are  not  included  in  the  domestic  consumers 
class,  as  herein  specified,  but  who  are  engaged  in  preparing  or 
preserving  foodstuifs,  or  food  producing  plants,  for  such  purposes 
only. 

b.  Industries  directly  engaged  in  manufacturing  or  producing 

P.U.R.1918E. 


Digitized  by  LjOOQIC 


RE  NATURAL  OAS  SERVICE  RULES.  539 

war  materials,  for  such  purposes  only;  and  users  of  gas  in  gas 
engines. 

c.  All  Qftlier  industrial  consumers. 

When  there  is  not  suflScient  gas  for  all  industrial  consumers, 
as  herein  defined,  the  surplus  shall  be  furnished  to  industrials  in 
the  order  above  named. 

4.  This  classification  is  subject  to  the  following  exception: 
AVhere  natural  gas  is  being  used  in  limited  quantities  for 
scientific,  experimental,  or  mechanical  purposes,  and  where  other 
means  of  producing  light  and  heat  for  such  purposes  cannot 
be  reasonably  substituted,  an  amount  essential  to  such  use,  but 
not  to  exceed  5,000  cubic  feet  per  month  to  each  consumer  so 
engaged  may  be  used  for  such  purposes  only,  and  as  if  they  were 
included  in  the  class  of  domestic  consumers  herein  specified. 

6.  If  after  disconnecting  all  industrial  consumers,  there  is  not 
a  8u£Eioient  supply  of  gas  for  the  domestic  consumers,  then  all 
boilers  and  furnaces  not  provided  with  gas  fixtures  and  ap- 
pliances primarily  designed  for  burning  natural  gas  as  a  fuel 
shall  be  disconnected;  and  if  it  becomes  necessary  to  further 
restrict  the  use  of  gas  to  meet  the  emergency,  domestic  con^ 
sumers  may  be  limited  to  the  use  of  35,000  cubic  feet  per  month, 
in  one  building,  or  for  one  family. 

6.  A  copy  of  these  regulations  shall  be  furnished  by  each 
natural  gas  company  to  its  consumers  not  later  than  June  15, 
1918. 

7.  Consumers  who  do  not  promptly  disconnect  or  curtail,  in 
accordance  with  these  rules  and  regulations,  when  notified  by 
the  utility  that  it  is  necessary  so*o  do,  shall,  upon  discovery,  be 
wholly  disconnected  from  the  service  until  the  emergency  is 
passed. 

Note— An  extension  of  a  vacuum  casing  head  gas  collecting  sys- 
tem of  a  gasolene  ])lant  to  all  the  wells  of  a  certain  lease  should  not 
be  required  where  the  gasolene  derived  from  the  gas  would  not  ex- 
ceed 1^  gallons  per  day  and  the  extension  would  cost  at  least  $1,600. 
Kano  Oil  Co.  v.  Ajax  Gasoline  Co.  Cause  No.  3206,  Order  No.  1383, 
:Feb.  28, 1918. 
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PENNSYLVANIA  PUBLIC  SERVIC£  COMMISSION. 

KOBERT  N.  HARBSTER  et  al. 

i\ 

ANGELICA  WATER  &  ICE  COMPANY. 

[Complaint  Docket  No.  1573.] 

Valuation  —  Property  not  in  use  —  Anticipation  of  future  needs. 

1.  A  water  and  ice  company  is  warranted  in  charging  into  its  water 
rate  schedule  the  cost  entailed  by  a  water  consumption  of  at  least  300,- 
000  gallons  per  day,  although  the  actual  consumption  of  water  ranges 
from  150,000  to  200,000  gallons  daily,  in  order  that  it  may  be  in  posi- 
tion to  provide  for  the  natural  increase  in  its  business  and  to  guard 
against  the  usual  exigencies  incident  thereto. 

Valuation  —  iMnd  •—  Water  potrer. 

2.  No  additional  value  should  be  added  to  the  value  of  a  water 
company's  land  in  a  rate  valuation  by  reason  of  the  fact  that  a  creek 
flows  through  it,  if  such  value  has  already  been  accounted  for  in  the 
valuation  of  the  water  power. 

Valuation  —  Overhead  expenses  —  Engineering  organization,  etc. 

3.  An  allowance  of  5  per  cent  for  engineering  and  2  per  cent  for 
contingencies  and  3  per  cent  for  organization  and  general  expense  was 
made  in  the  valuation  of  a  water  plant  for  rate  making. 

Valuation  —  Overheads  —  Interest  during  cottstruction. 

4.  A  construction  period  of  twelve  months  was  fixed  in  determining 
the  allowance  for  interest  during  construction  of  a  water  plant,  the 
fair  value  of  which  for  rate  making  was  found  to  be  $76,500. 

Valuation  —  Working  capital. 

5.  An  allowance  of  $2,000  was  made  for  the  working  capital  of  a 
water  plant,  the  fair  value  of  which  for  rate  making  was  found  to  be 
$76,500,  such  allowance  amouig^ing  to  approximately  one  half  of  the 
annual  expenditure,  and  being  sufficient  to  carry  the  company  over  its 
collection  periods  of  six  months. 

Valuation  —  Water  power. 

6.  The  potential  power  value  of  a  waterway  and  dam  system  to  an 
electrical  utility  should  be  measured  by  the  amount  saved  in  buying 
coal  instead  of  electricity. 

Valuation  —  Going  cost, 

7.  The  PeBBsylvania  Commission  makes  no  allowance  for  going 
concern  under  reproduction  cost,  but  considers  it  and  makes  allowance 
therefor  in  its  determination  of  fair  value  for  rate  making. 

iMepreciation  —  Water  plant  —  Rate. 

8.  In  the  valuation  of  a  water  and  ice 'plant  for  rate  making,  the 
average  life  of  the  entire  plant  was  found  to  be  fifty-three  years  and 
tlie  rate  of  annual  depreciation  0.96  per  cent. 
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YaluatioH  —  Fair  value  —  Definition. 

9.    The  fair  value  of  a  public  service  plant  is  its  reasonable  value 
at  the  time  the  service  is  being  rendered,  and  should  be  elastic  enough 
to  protect  the  rights  of  the  consumer  and  safeguard  the  interests  of  the 
utility. 
Betum  —  Water  company  *  Percentage, 

10.  A  return  of  7  per  cent  was  held  to  be  fair  for  a  water  company, 
the  reasonableness  of  whose  rates  was  under  determination. 

[April  22,  ldI8.] 

Complaint  alleging  that  the  rates  contained  in  a  new  tariff 
filed  by  a  water  company  are  unjust,  unreasonable,  and  exces- 
sive; dismissed.  Commission  found  the  reproduction  cost  new 
less  depreciation  of  the  company's  property  used  and  useful  in 
the  water  service  to  be  $GD,037.21),  and  the  fair  value  for  rate 
making  to  be  $76,500. 

Brechty  Commissioner:  The  Angelica  Water  &  Ice  Com- 
pany is  engaged  in  supplying  water  to  the  public  in  Cumru  town- 
ship, Berks  county,  now  largely  incorporated  into  the  city  of 
Reading,  and  in  conducting  a  general  wholesale  and  retail  ice 
business.  On  or  about  May  28,  1017,  the  company  filed  and 
posted  a  new  tariif,  effective  July  1,  1917,  under  which  its  rates 
were  advanced  60  per  cent.  Complainants  allege  that  the 
"increase  of  50  per  cent''  in  the  proposed  schedule  is  "unjust, 
unreasonable,  and  excessive;''  that  the  character  of  the  service, 
equipment,  and  water  supplied  do  not  warrant  any  increase.  In 
its  answer  the  respondent  denies  the  allegations  in  the  complaint, 
and  avers  that  the  rates  as  set  forth  in  its  new  schedule  are  just 
and  reasonable. 

There  is  nothing  appearing  in  the  testimony  of  the  case 
materially  affecting  the  character  of  the  service,  or  the  quantity 
and  quality  of  the  water  supplied.  The  sole  question  for 
determination,  therefore,  is  whether  the  rates  of  the  new 
schedule  are  unreasonable  and  excessive. 

The  source  of  the  respondent's  supply  of  water  is  Angelica 

creek,  which  has  a  drainage  area  of  8  square  miles.    The  company 

owns  62^  acres  along  the  stream,  de\oted  to  its  water  and  ice 

service.     Its  equipment  consists  of  two  large  storage  dams  located 

on  its  own  land,   a  distributing  reservoir,   a  water  and  steam 

pumping  station,  and  about  8  miles  of  distributing  pipes,  and  two 
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otlier  impounding  dams,  under  a  ninety-nine  year  lease,  located  a 
few  miles  up  stream.  The  two  dams  upon  its  own  land  hold 
respectively  34  and  36  million  gallons,  and  the  two  upper  dams 
have  a  combined  capacity  of  12  million  gallons. 

The  minimum  low  stream  flow  of  the  creek  is  estimated  to  be 
about  2^  million  gallons  in  twenty-four  hours,  and  the  normal 
average  flow  per  day  is  given  at  5^^  million  gallons.  The  entire 
stream  flow  of  Angelica  creek  enters  the  system  of  dams  of 
the  respondent*  The  water  is  distributed  by  means  of  a  pump 
or  pumps  operated  by  water  power  during  seven  months  of  the 
year,  and  by  steam  power  for  five  months.  The  water  is  purified 
by  a  germicide  plant  and  carried  into  the  distributing  system 
through  an  8-inch  main.  The  plant  furnishes  service  to  467  con- 
sumers, including  ten  manufacturing  plants,  and  is  connected 
with  twenty-five  fire  hydrants.  The  population  served  is  ap- 
proximately from  2,500  to  8,000.  The  daily  consumptiou  of 
water  was  given  by  the  engineer  as  being  100,000  gallons^  and 
over,  by  the  president  of  the  company,  at  150,000  to  200,000 
gallons. 

The  figures  given  show  that  the  total  storage  capacity  of  the 
four  dams  is  12,800,000  gallons.  Under  a  drainage  area  of  8 
square  miles,  the  extent  of  the  Angelica  watershed,  the  storage 
per  square  mile  is  10,375,000  gallons.  The  rainfall  on  this 
watershed  is  not  given  in  the  record  of  the  case,  but  the  aver- 
age rainfall  reported  by  the  United  States  weather  bureau  sta- 
tion at  Beading,  Pennsylvania,  for  the  years  1870-1915  inclu- 
sive is  43.37".  Based  upon  this  amount  of  rainfall  per  year 
and  a  storage  capacity  of  10,375,000  gallons  per  square  mile, 
the  watershed  of  the  respondent  will  sustain  a  normal  draft  of 
142,000  gallons  per  square  mile  or  1,136,000  gallons  per  day. 
After  deducting  15  per  cent  of  that  amount  to  get  the  safe 
yield  in  the  years  of  heaviest  droughts,  there  is  left  a  draft  of 
about  960,000  gallons  every  twenty-four  hours.  Since  the 
average  consumption  is  not  more  than  from  150,000  to  200,000 
gallons  per  day,  the  water  development  is  about  five  times  the 
present  need  of  the  company, 

[1]   Under  an  actual  consumption  of  water  ranging  from 

150,000  to  200,000  gallons  daily,  the  respondent,  under  its 
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system  of  supplying  water  and  ice  and  power  from  the  same 
stream  and  storage  dams,  in  order  that  it  may  be  in  a  position  to 
provide  for  the  natural  increase  in  its  business  and  to  guard 
against  the  usual  exigencies  incident  to  a  plant  operation  of  that 
character,  iS  warranted  to  charge  into  its  rate  schedule  the  cost 
entailed  by  a  water  consimiption  of  at  least  300,000  gallons  per 
day.  Upon  this  basis  the  total  cost  of  respondent's  plant 
development  in  land  and  reservoirs  devoted  to  the  water  service 
should  be  made  about  31  per  cent  of  the  total  investment  in 
these  items  of  property. 

Original  Cost:  The  original  water  company  operating  in 
this  territory  was  incorporated  in  1875,  with  an  authorized 
capital  stock  of  $20,000,  under  the  name  of  the  Angelica  Water 
Company.  In  1891  its  franchise  rights  and  property  were 
purchased  by  the  Angelica  Ice  Company,  which  had  been  in- 
oorporated  about  1883  with  an  authorized  capital  of  $40,000,  and 
the  name  of  the  company  was  changed  to  the  Angelica  Water  & 
Ice  Company.  The  present  owners  acquired  the  property  in 
1900  for  $110,500,  subject  to  a  mortgage  indebtedness  of 
$30,000.  Upon  the  question  of  original  cost  the  president  of 
the  company  testified  that  they  were  unable  to  give  any  figures, 
as  the  books  and  records  of  the  previous  management  were 
destroyed  before  the  property  was  transferred  to  them.  !N"o 
attempt  was  therefore  made  to  submit  figures  for  that  pui'pose, 
nor  does  the  testimony  disclose  any  further  information  with 
respect  to  the  historical  cost  that  would  enable  the  Commission 
to  reach  any  definite  conclusion. 

Reproduction  Cost  New:  The  respondent,  through  its 
engineer,  submitted  a  valuation  giving  the  reproduction  cost 
new  less  depreciation  of  the  entire  water  plant ;  the  complainants 
offered  in  the  brief  of  counsel  what  they  believe  respondent's 
valuation  should  be  under  the  testimony  when  properly  revised ; 
the  Commission  has  also  arrived  at  a  reproduction  valuation 
based  upon  the  facts  and  information  adduced  in  the  testimopy. 
The  appraisal  of  items  for  tliese  respective  valuations  is  given 
in  the  following  tabulation : 
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Repro'luetion  Cost  New  Estimate. 


Respood'ent 
Company. 

Complainant 
In  Brief. 

Commission. 

Item — Description. 

Total 
Plant. 

Applies i   e  to 

Present 
Water  Supply. 

1  I..and— 62.5  acres  . . 

2  Dams  and  reservoir 

3  Pumping  station  . . . 

4  Distribution  system 

$31,250.00       $18,750.00 

38,362.00.        20,575.00 

4,835.00           3,224.00 

66,977.75         44,651.64 

$25,000.00 

28,284.00 

3,626.00 

35,037.32 

$7,750.00 

11,097.00 

3,626.00 

35,037.32 

Total     reproduction 
cost       new — physi- 
cal property   

5  Engineering         and 
contingencies 

$141,424.75 
10,147.30 

$87,200.64 
6,640.12 

$91,947.32 
6,436.32 

$57,510^2 
4,025.73 

Total 

$151,572.05*      $93,740.76 

$98,383.64 
2,951.51 

3,443.43 

915.07 
2,000.00 

$61,536.05 

6  Organization       and 

general  expense . . 

7  Interest  during  con- 

struction— 
Two  years  6%   . . 
One  year  7%   ... 

8  Materials   and  sup- 

plies    

6,764.87 
1,372.60 

4,509.92 
915.07 

1,725.31 

2,012.86 
916.07 

9  Working  capital  ... 

2,500.00           1400.00 

2,000.00 

Total 

$162,209.52    $100,666.75 
26,856.00 
10,000.00          6,000.00 

$107,693.65 
6,100.00 

$68,189.29 

10  Water  power- 

11  Going  cost 

6,100.00 

Total     reproduction 

cost 

1 
$199,066.52!    $105,665.75 

$113,793.65 
10,141.00 

$744289.29 

Depreciation 

16,496.55 

14,256.04 

6,252.00 

Present  value— (Re- 
production      cost 
new )    

$182,668.97 

$91,400.71 

$103,652.65 

$69,087.20 

1.  Land. 

[2]  The  parties  do  not  agree  upon  the  value  of  the  land  but 

are  in  accord  upon  the  number  of  acres.     The  respondents  have 

appraised  it  at  $500  per  acre,  claiming  that  it  has  a  higher 

vahie   than  the  land   adjoining,   because   Angelica  creek  flows 

through  it.     If  additional  value  is  allowed  for  that  fact,  then 

it  cannot  he  charged  again  to  w^^r  power  valuation  as  respondent 

has  done.    Witnesses  for  complainants  testified  that  land  has  been 

selling  in  that  neighborhood  for  $250  to  $300  per  acre.     The 

Commission  has  fixed  the  value  at  $400  an  acre  and  the  total 

value  of  the  62.5  acres,  therefore,  at  $25,000.     Of  this  amount. 

31  per  cent  or  $7,750  has  been  sot  aside  as  representing  the  value 

of  the  land  that  is  useful  to  the  present  water  supply. 
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2.  Dams  and  Reservoirs, 

The  two  large  storage  dams  in  the  lower  course  of  the  stream 
have  been  valued  by  respondent  at  $26,362 ;  complainants  revised 
this  figure  and  suggested  $17,575  as  the  value.  The  Conmiis- 
sion  using  this  and  succeeding  items  the  average  unit  price  for 
the  five-years  period  ending  June  29,  1917,  the  date  on  which 
the  complaint  was  filed,  have  placed  a  value  on  these  two 
structures  of  $19,284;  and  31  per  cent  of  this  amount  or 
$5,978  is  allocated  to  the  water  supply.  Two  upper  dams 
held  under  a  leasehold  for  ninety-nine  years  have  been  valued  by 
the  Commission  at  $5,625,  of  which  $1,744  has  been  apportioned 
to  the  water  service.  The  distributing  reservoir  of  220,000 
gallons  capacity  at  a  flow  line  of  355.9'  is  constructed  of  con- 
crete and  valued  by  respondent  using  current  prices  for  labor 
and  material  at  $4,500.  On  the  basis  of  the  five-year  average 
unit  price  adopted  by  the  Commission,  the  valuation  is  $3,375, 
and  is  allowed  in  full  for  the  water  service. 

3,  Jf.  Pumping  Station  and  DistrihtUion  System. 

The  pumping  station  and  its  equipment  is  valued  under 
current  prices  by  respondent  at  $4,835 ;  the  revision  suggested 
by  complainants  allow  $3,224  for  this  item.  Under  its 
schedule  of  unit  prices  the  Commission  has  fixed  the  value  at 
$3,626,  allocating  100  per  cent  of  it  to  the  water  plant. 

Using  its  scale  of  current  prices,  respondent  has  placed  a 
valuation  of  $66,977.75  upon  its  distribution  system;  com- 
plainants have  allowed  $44,651.64.  By  the  Commission  the 
value  of  the  system  is  found  to  be  $35,037.32,  and  has  been 
allowed  in  full  for  the  water  business. 

6,  6,  7.  Engineering,  Organization,  and  Interest  During 
Construction. 

[3]  Bespondent  has  fixed  the  amount  for  engineering  and 
contingencies  at  $10,147.30,  charging  5  per  cent  for  engineering 
and  2  per  cent  for  contingencies.  This  is  in  line  with  the 
usual  engineering  practice  and  has  been  allowed  by  the  Com- 
mission in  this  case.  These  two  items  under  the  Commission's 
valuation  amount  to  $6,436.32,  of  which  $4,025.73  have  boon 
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charged  against  the  water  system.  For  organization  and  general 
expense,  the  Commission  believes  that  an  allowance  of  3  per  cent 
of  the  total  construction  cost,  amounting  to  $2,951.51  should  be 
permitted,  of  which  amount  $1,725.31  has  been  entered  against 
the  plant  necessary  to  supply  water. 

[4]  Interest  during  construction  is  charged  by  the  respondent 
on  the  assumption  of  a  two-year  period  for  doing  the  work,  uz 
the  rate  of  5  per  cent  on  two  thirds  of  the  total  investment,  and 
amounts  to  $6,764.87.  Nothing  is  allowed  by  the  compainants 
for  this  item.  The  Commission  is  of  the  opinion  that  a  water 
system  of  the  size  of  respondent's  plant  could  easily  be  con- 
structed in  a  period  of  twelve  months.  We  have  accordingly 
assumed  a  twelve  months'  construction  period,  and  have  found 
that  the  interest  charge  on  the  property  apportioned  to  the  water 
service  should  be  $2,012.86. 

8j  9.  Materials  and  Supplies,  Working  Capital. 

[5]  The  materials  and  supplies  in  stock  were  appraised  by 
respondent  at  $915.07,  which  was  increased  50  per  cent  in  its 
reproduction  valuation  and  made  $1,372.60.  The  Commission 
adopted  the  item  at  its  appraisal  value.  The  respondent  claims 
$2,500  for  working  capital,  the  complainants  suggest  $1,500, 
and  the  Commission  has  placed  it  at  $2,000,  which  is  ap^ 
proximately  one  half  of  the  annual  expenditure  and  sufficient  to 
carry  the  company  over  its  collection  period  of  six  months. 

10.  Water  Power. 

[6]  Eespondent  claims  a  potential  power  value  for  the 
Angelica  creek  at  the  two  lower  dams  of  $26,856  in  its  repro- 
duction cost  new  valuation,  which  appears  to  be  based  upon 
measurements  of  stream  flow.  In  connection  with  its  table  of 
measurements  it  is  stated  that  50  B.H.  is  available  for  seven 
months  of  the  year  for  twelve  hours  per  day,  and  intermittently 
for  one  month  more,  or  substantially  for  eight  months  per  year ; 
and  further  that  this  amount  of  theoretical  water  power  when 
converted  into  kw.  hr.,  is  worth,  at  3  cents  per  kw.  hr.,  $:),222.72. 
Under  the  assumption  that  this  situation  relieves  the  company  of 

6  per  cent  interest  on  constnietion,  and  6  per  cent  for  operation 
P.U.R.1018E. 
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and  maintenance,   the  capitalized  value  of  this  water   power 
is  estimated  to  be  $2G.856. 

The  first  error  in  this  calculation  is  to  omit  a  charge  for 
interest,  depreciation,  taxes,  and  insurance  upon  the  necessary 
hydraulic  development  for  a  theoretical  water  power  to  utilize 
the  50  B.H.  The  second  error  is  the  assumption  that  respondent 
would  purchase  electricity  when  it  owns  a  steam  plant,  and 
probably  holds  it  in  operation  at  all  times  to  drive  its  pumps. 
The  additional  coal  needed  could  be  purchased  cheaper  than 
electricity  in  a  normal  market.  The  basis  of  any  valuation  of 
this  potential  horse  power  therefore  should  be  measured  by  the 
amount  saved  in  buying  coal  instead  of  electricity.  Upon  this 
basis,  accepting  respondent's  calculation  as  to  the  amount  of 
potential  horse  power,  the  value  of  the  water  rights  should  be 
placed  at  about  $6,100  under  normal  conditions. 

11.  Going  Cost. 

[7]  Respondent  claims  $10,000  g"oing  cost,  the  complainants 
concede  $5,000,  but  there  was  no  evidence  submitted  on  this 
point.  The. Commission  makes  no  allowance  for  going  concern 
.under  reproduction  cost,  but  considers  it  and  makes  allowance 
therefor  in  its  determination  of  fair  value. 

Summary:  The  total  reproduction  cost  new  of  the  entire 
property  has  been  fixed  by  the  respondent  in  the  nearest  round 
numbers  at  $199,000.  The  complainants,  by  witnesses  on  land 
value  in  that  section  and  the  round  assxmiption  that  the  physical 
values  of  respondent  were  one  third  too  high,  which  finds  sup- 
port in  the  testimony  on  per  cent  increase  in  costs  of  labor  and 
materials  over  pre-war  prices,  set  up  a  tabulation  in  their  brief 
that  the  reproduction  cost  new  should  be  in  round  numbers 
$105,600.  The  Commission,  as  already  explained  has  fixed  the 
amount  at  $113,700,  and  for  the  portion  used  and  useful  in  the 
water  service  at  $74,300. 

[8]  Depreciation:  The  engineer  of  the  respondent  submitted 
a  statement  in  detail,  giving  $16,406.55  as  the  amount  of  depre- 
ciation charged   off  on  the  physical  property.     This   accrued 
depreciation  is  made  up  as  follows : 
P.U.R.1918E. 
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Items. 

Life. 

Present  Age. 

Amount. 

Storage  dams    

30 
18 
11 
11 

$6,000 

Pumping  station  

40 

100 

80 

1,255 

Distributing  reservoir   

495 

Difitrihiitinn   nvRt^m    

8J46.55 

Total   

$16,496.55 

A  depreciation  of  $6,000  for  the  storage  dams  implies  a  life 
of  ninety-six  years,  which  greatly  exceeds  the  usual  estimate  of 
time  allowed  for  such  structures  and  to  that  extent  makes  the 
estimate  of  the  engineer  too  low.  But  the  amounts  charged 
against  the  distributing  reservoir  and  distribution  system  are 
too  large,  and  would  approximately  cut  the  life  of  those  items 
down  from  80  years  to  less  than  half  that  time.  In  the  estimate 
submitted  by  complainants  in  their  brief  a  total  depreciation  of 
$14,256.04  is  allowed.  From  the  data  given  in  the  records  and 
testimony  the  Commission  has  found  that  the  normal  accrued 
depreciation  should  be  $10,141  on  the  entire  property,  and 
$5,252  on  the  portion  used  in  the  water  business.  The  average 
life  of  the  entire  plant  was  found  to  be  fifty-three  years,  and  the 
rate  of  annual  depreciation  0.96  per  cent. 

From  the  foregoing  estimates  and  allocations  it  would  appear 
that  the  reproduction  cost  new  less  depreciation  of  respondent's 
property  used  and  useful  in  the  water  service  is  found  by  the 
Conmiission  to  be  $69,037.29. 

[9]  Fair  Value:  The  fair  value  of  a  public  service  plant  is  its 
reasonable  value  at  the  time  service  is  being  rendered,  and  should 
be  elastic  enough  to  protect  the  rights  of  the  consumer  and  safe- 
guard the  interests  of  the  utility.  It  embraces  more  than  the 
consideration  or  original  cost,  or  the  amoimt  of  the  stock  and 
bond  issue,  or  the  reproduction  cost  new  less  depreciation, 
since  it  deals  with  a  going  concern  whose  value  is  more  or  less 
aflFected  by  local  conditions  and  the  economic  changes  that  pre- 
vail from  time  to  time.  All  these  have  some  bearing  upon  the 
value  of  the  property  and  must  be  recognized  in  making  a  fair 
appraisal.  After  duly  considering  the  reproduction  cost  new 
cf  respondent's  property,  the  size  of  the  plant  and  the  triple 
service  for  which  it  is  utilized,  the  extent  of  the  distribution 

system  and  the  comparatively  small  number  of  consumers  served, 
r.u.R.ioisE. 
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the  Commission  finds  that  the  fair  value  of  the  property  of  the 
Angelica  Water  &  Ice  Company,  as  a  going  concern  used  and  use- 
ful in  the  water  service,  is  $76,500. 

Oross  Income  and  Operating  Expenses:  From  the  testimony 
of  the  respondent,  which  is  the  only  evidence  in  the  matter,  it 
appears  that  the  gross  receipts  for  water  under  the  old  rates  were 
$4,9lY.37,  that  under  the  new  rates  they  will  amount  to  $7,908- 
.57.  The  operating  expenses  and  taxes  of  the  company  in  its 
water  business  for  the  year  ending  February  28,  1917,  were 
$3,963.78,  and  for  the  five  years  from  1913  to  1917  inclusive 
they  were  on  an  average  $3,357.50.  Assuming  that  the  expenses 
will  practically  remain  in  future  as  for  1917,  it  would  appear  that 
under  the  new  tariff  there  will  remain  a  balance  therefor  for 
annual  depreciation  and  fair  return  of  $3,944.79. 

[10]  The  Commission  believes  that  7  per  cent  is  a  fair  and 
proper  rate  of  return  to  which  the  respondent  is  entitled.  The 
fair  value  of  its  property  for  rate-making  purposes  has  been 
fixed  by  us  at  $76,500.  Under  a  7  per  cent  rate  of  return  the 
company  in  its  water  service  is  therefore  entitled  to  a  net  income 
of  $5,355,  which  does  not  include  any  allowance  for  annual 
depreciation.  This  would  leave  an  annual  deficit,  not  including 
depreciation,  of  $1,410.21. 

The  complainants  also  contend  that  the  frontage  tax  collected 
from  the  consumer  to  pay  for  pipe  extension,  aggregating 
$17,252,  during  the  past  eighteen  or  twenty  years,  should  have 
been  included  in  the  annual  gross  receipts.  The  figures  sub- 
mitted above  by  respondent  on  earnings  and  expenditures  show 
that,  if  an  annual  frontage  tax  amounting  apparently  on  an 
average  to  about  $900  or  $1,000  per  year  has  been  added  to  the 
gross  income,  there  would  have  been  a  deficit  under  the  old 
rates  of  $2,000  and  upwards  each  year ;  and  should  the  frontage 
now  amounting  to  $17,252  be  equitably  prorated  upon  the  basis 
of  a  twenty-year  period  and  the  amount  allotted  to  each  year 
included  in  the  gross  receipts,  it  would  still  under  the  new 
rates  leave  a  small  annual  deficit  under  (existing  conditions. 

The  Commission  therefore  finds  from  the  facts  appearing  in 
the  testimony  and  record  of  the  case  that  the  rates  of  the  re- 
spondent under  the  schedule  effective  July  1,  1917,  are  not 
P.U.R.1918E. 
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unreasonable  nor  excessive,  and  an  order  will  accordingly  be 
made  dismissing  the  complaint. 


SOUTH  DAKOTA  BOARD   OF  RAHiROAD   COMMISSIONERS. 

LAKE  FEONT  TELEPHONE  COMPANY 

V. 

DAKOTA  CENTRAL  TELEPHONE  COMPANY. 

[F-410.] 

Service  —  Telephones  *  Physical  connection. 

Physical  connection  between  the  lines  of  a  rural  party  telephone 
company  and  on  an  exchange  and  toll  line  company  was  ordered  on 
condition  that  the  rural  company  should  put  into  effect  a  rural  party 
telephobe-line  rental  which  should  not  be  less  than  the  rural  party-line 
rate  charged  by  the  company  with  which  physical  connection  was  de- 
sired. 

[February  28,  1918.] 

Complaint  demanding  physical  connection  between  telephone 
lines;  granted  upon  condition. 

By  the  Board:  This  case  comes  on  for  hearing  upon  com- 
plaint filed  by  the  Lake  Front  Telephone  Company,  in  which  it  is 
alleired  that  the  complainant  is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  statutes  of  this  state,  with 
its  pt^stoffico  address  and  principal  place  of  business  at  Lake 
AiuUs,  in  Charles  Mix  county;  that  it  owns  and  operates  a 
runtl  party  telephone  line  and  furnishes  telephone  service  to 
pc'r.<ons  living  in  the  rural  precincts  in  the  vicinity  of  Lake 
Andes,  and  that  the  defendant  company  is  a  corporation  engaged 
in  the  business  of  conducting  a  telephone  system  comprising 
1  xchanges  and  toll  lines  within  the  state  and  that  as  a  part  of 
^ncli  system  owns  and  operates  at  Lake  Andes  an  exchange  and 
rural  lines  and  toll  line9  connected  thereto;  that  by  means  of 
this  exchange  it  affords  telephone  service  in  the  city  of  Lake 
Andes  and  vicinity  and  over  its  toll  line  connections  affords  to 
the  persons  residing  in  this  general  territory  an  opportunity  to 
eonnect  with  persons  residing  at  distant  points  within  this  state. 

Tt  is  further  alleged  that  the  complainant  subscribers  transact 
r.ir.H.lOlSK. 
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their  general  business,  receive  their  mail,  and  have  their  market 
center  at  Lake  Andes;  that  the  application  made  to  the 
defendant  for  a  connection  was  refused  notwithstanding  that 
there  is  a  great  public  demand  and  public  necessity  which 
requires  the  establishment  of  the  connection  asked  for. 

Hearing  was  held  in  the  matter  before  Commissioners  Murphy 
and  Wells  at  Lake  Andes.  The  complainant  appeared  by 
Messrs.  Caster  &  Baker,  its  attorneys,  and  the  defendant 
appeared  by  Mr.  W.  G.  Bickelhaupt,  its  secretary,  and  Mr.  F. 
\V.  George,  its  manager.  It  clearly  appears  from  the  evidence 
in  this  case  that  at  the  time  of  and  before  the  organization  of 
the  Lake  Front  Telephone  Company  the  Dakota  Central  Tele- 
phone Company  owned  and  operated  a  rural  line  over  which 
nearly  all  of  the  present  subscribers  of  the  complainant  were 
receiving  telephone  service;  that  at  the  time  of  the  hearing 
the  wire  and  poles  belonging  to  the  defendant  were  still  in  place ; 
that  it  is  contended  by  the  defendant  that  each  and  every  sub- 
scriber of  the  newly  organized  company  could  be  attached  to 
this  line  and  receive  telephone  service  without  any  additional 
new  line  construction ;  that  the  line  constructed  and  now  owned 
and  operated  by  the  complainant  parallels  for  practically  its 
entire  length  its  old  line,  and  in  nearly  every  instance  the  same 
and  identical  subscribers  who  formerly  received  service  over 
its  line  are  receiving  service  from  the  complainant;  and  that 
these  subscribers,  with  one  or  two  exceptions,  have  discontinued 
their  serv^ice  with  the  defendant.  The  testimony  also  shows 
that  the  subscribers  of  the  complainant  are  greatly  in  need  of, 
and  will  be  greatly  convenienced  by,  the  establishment  of  a 
switching  connection.  The  complainant's  line  is  not  connected 
with  any  other  exchange,  and  it  appears  that  Lake  Andes  is 
a  trade  center  for  all  of  the  subscribers  in  question,  and  that, 
for  the  reason  that  the  Hue  upon  which  they  are  rcceivinfl; 
service  is  not  connected  with  the  switchboard  of  the  defendant 
in  Lake  Andes,  they  are  deprived  of  the  privilege  of  inter- 
<X)mmunicating  with  their  friends  and  business  associates  within 
the  town  of  Lake  Andes,  and  are  also  deprived  of  the  privilege 
of  intercommunicating  with  their  neighbors,  the  subscribers 
receiving   service  on   rural   lines   owned   and   operated  by  the 

defendant  in  that  territory;  and  that,  due  to  the  lack  of  physical 
P.U.R.1IH8E. 
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connection,  its  subscribers  are  unable  to  send  or  receive  toll 
messages  from  the  telephone  stations  installed  in  their  residences^ 
and  if  the  subscribers  of  the  complainant  receive  toll  service 
they  must  visit  in  person  the  central  office  of  the  defendant, 
thereby  suffering  a  considerable  loss  of  time  and  great  personal 
inconvenience.  It  is  stated  by  one  of  the  complainant's 
witnesses  that  one  of  the  causes  contributing  to  the  organization 
of  the  company  and  the  construction  of  the  line  was  the  poor 
quality  of  the  service  furnished  by  the  defendant ;  that  it  made 
an  attempt  to  purchase  the  old  line  and  equipment,  but  the 
parties  were  unable  to  agree  upon  a  reasonable  purchase  price. 

The  question  of  the  efficiency  of  the  service  was  a  proper 
matter  to  bring  to  the  attention  of  this  Board.  Had  a  complaint 
been  filed  against  the  service  accorded  by  the  defendant,  an  inves- 
tigation would  have  been  held  and  a  determination  reached  as 
to  whether  or  not  efficient  service  was  being  furnished;  and  if 
the  investigation  disclosed  that  the  lines  and  equipment  of  the 
company  were  not  being  properly  maintained,  or  that  good  service 
was  not  being  rendered,  the  defendant  would  have  been  ordered  to 
make  the  necessary  changes  or  improvements  to  perfect  the  serv- 
ice. If 0  complaint  was  filed  against  the  defendant,  covering  the 
service  furnished  on  any  of  its  lines  at  or  in  the  vicinity  of  Lake 
Andes.  As  heretofore  stated  complainant's  line  parallels  an 
existing  line,  and  may  be  considered  a  complete  duplication  of 
telephone  plant.  In  other  words,  the  investment  in  telephone 
plant  is  practically  double  that  necessary  to  serve  the  public. 
There  are  now  two  poles  or  2  miles  of  wire  to  maintain  and 
eventually  replace,  where  one  pole  or  1  mile  of  wire  would  have 
served  the  purpose.  This  was  uncalled  for,  and  could  and 
should  have  been  avoided.  When  it  is  considered  that  the 
unnecessary  cost  directly  chargeable  to  duplication  of  plant 
generally  must  eventually  be  borne  by  the  public,  it  is  readily 
seen  that  there  is  a  public  interest  involved,  and  it  must  be 
conceded  that  unnecessary  duplications  of  facilities  should  be 
discouraged. 

The  testimony  shows  that  the  Lake  Front  Telephone  Company 
is  furnishing  service  to  eleven  subscribers;  that  it  has  not 
established  a  regular  rental  rate ;  and  has  failed  to  file  a  schedule 

P.U.R.1918E. 
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of  rental  rates  with  this  board,  as  the  law  recjuircs.  The  com- 
pany claims  to  be  operating  on  the  so-called  assessment  basis. 
The  rural-line  rate  of  the  Dakota  Central  Telephone  Company 
in  the  Lake  Andes  area  is  $1.25  per  month  per  telephone.  It  is 
the  contention  of  the  last-named  company  that,  to  require  the 
connections  sought  for  in  this  complaint,  would  deprive  it  of  its 
property  and  cause  it  irreparable  injtiry  and  damage.  It  is 
clearly  evident  that  the  installation  of  the  second  plant  by  the 
complainants  has  introduced  a  competitive  condition,  and  that 
if  the  connection  were  ordered  and  complainant  permitted  to 
continue  to  operate  on  the  assessment  basis  while  the  defendant 
operated  under  its  regular  rate  schedule,  great,  and  as  we  believe 
irreparable,  injury  might  result  to  the  defendant.  It  would 
lose  its  subscribers  to  complainant.  We  are  of  the  opinion  that 
the  connection  should  be  ordered  providing  the  property  interests 
of  the  respective  companies  can  be  protected. 

Section  6  of  chapter  289  of  the  Session  Laws  of  1909  as 
amended,  provides:  "Every  telephone  company  doing  business 
in  this  state  shall  file  with  the  Board  of  Railroad  Conmiissioners 
schedules  or  tariffs  showing  all  rates  and  charges  for  the  rent 
of  any  line  or  instrument,  .  .  .  and  all  rules  and  regula- 
tions that  in  any  manner  affect  its  rates  or  charges."  This 
the  complainant  has  failed  to  do  notwithstanding  the  fact  that 
the  statute  requires  that  such  a  filing  be  made  before  commenc- 
ing to  transact  any  business.  This  Board  has  frequently  held 
that  the  practice  of  operating  on  the  assessment  basis,  or  levying 
an  assessment  against  the  subscribers  for  the  purpose  of  de- 
fraying the  expenses  of  the  company  and  furnishing  telephone 
service  to  the  general  public,  is  in  direct  violation  of  the  stat- 
utes of  this  state,  and  is  therefore  illegal.  It  follows  that  the 
complainant  is  and  will  be  required  to  establish  a  schedule  of 
rental  rates  and  file  a  copy  thereof  with  this  Board,  whether  the 
connection  is  granted  or  not. 

From  all  of  the  evidence  we  are  of  the  opinion  and  find  that 

public  convenience  and  necessity  require  the  establishment  of  a 

physical  connection  of  the  line  of  the  Lake  Front  Telephone 

Company  with  the  switchboard  of  the  Dakota  Central  Telephone 

Company  in  Lake  Andes,  and  that  such  connection  is  practicable 
P.U.R.ioi'sE. 
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and  f(»asible  and  may  be  established  and  installed  in  like  manner 
and  with  small  expense  usual  in  similar  cases. 

As  conclusions  of  law  from  the  foregoing  facts,  the  Board 
now  hereby  finds  and  decides  that  an  order  should  be  made 
and  entered  in  this  proceeding  requiring  and  commanding  the 
companies,  parties  to  this  proceeding,  to  make  and  establish  a 
physical  connection  with  the  switchboard  of  the  Dakota  Central 
Telephone  Company  in  Lake  Andes  whenever  and  as  soon  as  the 
complainant,  the  Lake  Front  Telephone  Company,  establishes  and 
puts  into  effect  a  rural  party  telephone  line  rental  which  shall 
not  be  less  than  the  rural  party-line  rate  contemporaneously 
t  barged  and  collected  by  the  Dakota  Central  Telephone  Company 
for  like  service  in  the  locality  of  Lake  Andes;  and  that  the  con- 
nection when  made  shall  be  covered  by  a  contract  in  approved 
form,  containing  a  provision  that  the  defendant  shall  perform 
switching  service  for  the  subscribers  of  the  complainant  at  its 
Lake  Andes  exchange,  at  a  rate  which  shall  not  exceed  $3  per  year 
per  telephone. 

Done  in  regular  session  at  the  city  of  Pierre,  the  capital  on  this 
26th  day  of  February,  1018. 


SOUTH   DAKOTA  BOARD   OF  RAIIiROAD   COMMISSIONBRS. 

ERNEST  S.  ANDERSON 

V. 

YORK-TROY  TELEPHONE  COMPANY. 
[F-2493.] 

Service  —  Conditions  p%*ecedent  to  rendering  *  Oufnership  of  stock, 

1.  A  telephone  company  in  South  Dakota  cannot  require  as  a  con- 
dition precedent  to  service  that  an  applicant  become  a  part  owner  of 
the  property  or  stockholder  in  the  company. 

Service  —  Conditions  precedent  to  —  Constr%ictian  by  consumer. 

2.  A  telephone  company  cannot  insist  as  a  condition  precedent  to 
service  that  the  intending  subscriber  shall  build  a  portion  of  the  line,, 
or  contribute  work,  labor  services,  or  cash  towards  its  construction. 

(April  30,  1918.] 
Application  for  telephone  6er\dce;  granted. 
By  the  Board:    In  this  ease  we  have  an  application  hv  Mr. 

P.r.H.lDISE. 
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Emest  S.  Anderson,  the  complainant,  for  telephone  service  from 
the  York-Troy  Telephone  Company.  It  appeals  from  tlie 
testimony  in  the  case  that  negotiations  have  been  pending  for 
some  considerable  period  of  time  betsveen  the  complainant  and 
the  officers  of  the  York-Troy  Telephone  Company  for  the  con- 
struction of  a  line  to  his  farm  and  the  installation  of  a  telephone 
instrument  in  his  place  of  residence.  Through  some  misunder- 
standing or  inadvertence  or  neglect  on  the  part  of  the  telephone 
company,  the  service  has  never  been  installed.  The  exact  dis- 
tance which  the  telephone  company  would  be  required  to  build  a 
line  is  not  disclosed  in  the  record.  It  would,  however,  be  less 
than  f  of  a  mile.  The  complainant  must  either  receive  tele- 
phone service  from  this  company  or  go  without.  He  is  a  per- 
manent resident,  and  able,  ready,  and  willing  to  pay  the  usual 
telephone  rental,  and  expresses  a  desire  to  comply  with 
all  reasonable  rules  and  regulations  of  the  company.  The 
delay  on  the  part  of  the  company  appears  to  have  occurred 
because  of  the  fact  that  no  person  in  particular  connected  with 
the  company  has  been  charged  with  the  absolute  duty  of  giving 
attention  to  similar  applications,  and  for  that  reason  there 
have  been  negotiations,  first,  with  one  officer  of  the  company, 
and  then  with  another  officer  of  the  company,  with  the  re^^ult 
that  no  definite  action  has  been  taken  on  the  part  of  the  compiDiv 
or  any  of  its  officers  to  construct  the  telephone  line  and  install 
the  telephone  instrument  in  the  complainant's  house. 

Shortly  before  this  case  was  heard  the  complainant  had  been 
in  a  hospital,  and  there  undoubtedly  was  a  demand  on  his  part 
for  telephone  service  in  connection  with  securing  the  services 
of  a  physician  to  wait  upon  him  in  his  illness.  Different 
propositions  have  been  made;  the  company  at  one  time  advised 
him  that  they  would  build  the  line  if  he  would  pay  $10,  and, 
although  he  agreed  to  that  offer  and  notified  an  officer  of  the 
company  of  his  willingness  to  pay  the  $10,  the  line  was  never 
constructed  and  the  telephone  was  never  installed. 

[1]  There  is  some  little  mention  in  the  record  of  the  desire 
of  the  telephone  company  to  have  the  applicant  become  a  stock- 
holder, but  this  is  not  a  permissible  practice  under  the  very 
frequent  rulings  of  this  Commission,  as  well  as  under  the  statute. 

A  telephone  company  in  this  state  is  a  common  carrier;  and 
P.U.R.IOISE. 
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it  may  not  require  as  a  condition  precedent  to  furnish  service, 
that  the  applicant  for  the  service  become  a  part  owner  of 
the  property  or  a  stockholder  in  the  company  which  operates 
the  plant.  It  would  not  be  contended  for  a  moment  that,  before 
a  person  might  ride  upon  a  passenger  train  or  have  freight  op 
express  shipments  made  by  a  railroad  or  express  company,  that  he 
must  first  become  a  stockholder,  and  there  is  no  more  reason  for 
requiring  ownership  in  a  telephone  company  than  there  is  for 
requiring  ownership  in  any  other  public  service  corporation. 

[2]  At  the  hearing,  and  because  it  would  be  necessary  for 
the  telephone  company  to  make  additional  construction  in  order 
to  reach  his  place  of  residence,  the  applicant  stated  that  he  would 
be  willing  to  do  their  hauling  in  the  way  of  material  and  supplies, 
and  the  reply  on  the  part  of  the  secretary  of  the  telephone 
company  was  to  the  effect  that  if  the  applicant  would  pay  $10 
and  later  buy  a  share  of  stock  that  the  $10  would  be  applied  on 
the  share  of  stock.  The  secretary  then  stated :  "It  is  understood 
the  company  will  make  special  effort  to  put  in  a  phone  within 
thirty  days  if  original  order  is  made  good.'*  Just  what  is  meant 
by  this  sentence  is  not  entirely  clear;  but  if  we  construe  it 
in  connection  with  what  immediately  precedes  it,  it  might  be  fair 
to  say  that  it  was  intended  by  the  company  that,  if  the  applicant 
would  pay  $10  and  later  buy  a  share  of  stock,  the  company  would 
build  the  line  and  furnish  the  telephone  service  within  thirty 
days.  While  it  is  entirely  within  the  law,  and  is  a  permissible 
practice  for  a  telephone  company  to  attempt  to  sell  stock  to  all  of 
the  persons  who  are  located  within  the  territory  served  by  it, 
and  to  such  others  as  it  may  desire,  it  is  not  a  permissible  prac- 
tice, nor  is  it  within  the  law,  nor  will  it  be  countenanced  by  this 
Board,  to  permit  a  telephone  company  to  require  as  an  absolute 
condition  precedent  to  receiving  telephone  service  from  it  that 
an  intending  subscriber  shall  become  a  stockholder  in  the 
company.  It  is  unnecessary  to  elaborate  upon  the  reasons  for 
this  rule.  It  is  perhaps  entirely  fair  for  a  telephone  company, 
where  a  person  residing  some  distance  from  its  lines  desires 
telephone  service,  to  enter  into  negotiations  with  such  intending 
subscriber  to  perform  some  slight  voluntary  service  merely  as 
a  matter  of  accommodation  in  connection  with  the  extension  of 

the  line,  in  order  to  relieve  the  company  of  some  portion  of  the 
P.U.R.1918E. 
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expense  of  constructing  the  necessary  extension,  and  to  promote 
harmonious  relations  and  secure  immediate  service.  This  is 
particularly  true  as  to  many  of  our  country  lines;  and  while 
such  negotiations  are  entirely  fair,  yet  as  a  matter  of  law,  in  a 
proper  case,  a  telephone  company  may  not  insist,  as  a  condition 
precedent  to  furnishing  telephone  service,  that  the  intending 
subscriber  shall  build  a  portion  of  the  line  or  contribute  work, 
labor,  or  services  or  cash  towards  its  construction.  Each  case 
of  this  class  must  rest  upon  its  own  peculiar  facts. 

In  the  present  case,  after  a  careful  consideration  of  all  of  the 
testimony,  we  are  of  the  opinion  and  find : 

That  the  complainant,  Mr.  Anderson,  is  entitled  to  receive 
telephone  service  from  the  defendant,  York-Troy  Telephone 
Company,  and  that  the  company  should  extend  its  line  to  his 
place  of  residence  and  install  a  telephone  instrument  therein 
and  furnish  him  telephone  service  at  its  usual  regular  telephone 
rental  rates.  Thirty  days  is  a  reasonable  time  within  which  to 
comply  with  this  requirement. 

As  conclusions  of  law  from  the  foregoing  facts  the  Board 
now  hereby  finds  and  decides : 

That  an  order  be  made  and  entered  in  this  proceeding  requir- 
ing and  commanding  the  York-Troy  Telephone  Company  to  ex- 
tend its  telephone  line  to  the  place  of  residence  of  the  complain- 
ant, Mr.  Ernest  S.  Anderson,  and  to  install  a  telephone  instru- 
ment therein,  and  furnish  him  telephone  service  not  later  than 
June  1,  1918,  at  the  usual  scheduled  tariff  of  telephone  rental 
rates  charged  to  other  persons  for  similar  services. 


WISCONSIN  RAILROAD  GOMMISSIOIf. 

BE  VILLAGE  OF  ELMWOOD. 

[U-1260.] 

Betum  —  Municipal  plant. 

1.  Rates  for  a  municipal  plant  must  be  high  enough  to  produce 
sufficient  revenues  to  cover  not  only  the  output  costs,  but  also  reason- 
able allowances  for  interest,  depreciation  and  taxes  on  all  used  or  use- 
ful utility  property. 

P.U.R.1918E. 
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Rates  —  Municipal  plant  —  Cost  of  service  —  Valtte  of  service* 

2.  Since  the  minimum  rate  which  a  municipal  water  utility  estab- 
lished primarily  for  lire  protection  must  collect  from  commercial  con- 
sumers is  the  additional  cobt  of  furnishing  such  service  and  the  maxi- 
mum rate  which  the  utility  can  successfully  apply  in  practice  is  deter- 
mined by  the  value  of  the  servicCi  a  reasonable  rate  for  such  service, 
therefore,  may  fall  anywhere  between  such  limits  depending  on  local 
conditions,  although  such  rate  may  be  too  low  to  produce  sufficient 
revenues  to  cover  such  portion  of  the  output  costs  and  fixed  charges 
as  would  be  prorated  to  the  commercial  service  if  the  apportionments 
of  the  costs  were  based  on  the  assumption  that  the  fimctions  of  the 
water  utility  were  of  equal  importance. 

Rates  —  Meter  rates  —  Flat  rates, 

3.  Inability  of  a  water  utility  to  place  all  consumers  on  a  metered 
basis  is  not  sufficient  cause  to  place  consumers,  already  provided  with 
meters  and  those  which  it  is  possible  to  provide  meters  for,  on  a  flat- 
rate  basis,  since  only  such  consumers  as  cannot  have  meters  installed 
should  be  served  on  a  flat  rate. 

[June  28,  1918.] 

Application  for  authority  to  establish  schedule  of  flat  water 
rates  in  lieu  of  present  meter  rates ;  order  authorizing  utility  to 
supplement  its  present  schedule  of  metered  rates  with  a  schedule 
of  flat  rates  fixed  by  the  Commission. 

By  the  Commission :  The  village  of  Elmwood  owns  and  oper- 
ates a  water  utility  which  at  the  present  time  has  in  effect  the  fol- 
lowing schedule  of  rates: 

First  20,000  gallons  water  used  semiannually,  30c  per  1,000  gallons. 
All  over  20,000  gaUons  water  used  semiannually,  10c  per  1,00^  gallonB. 
Minimum  charge,  $2.50  for  tlie  semiannual  period. 

Through  its  village  board,  the  village  of  Elmwood  alleges  that 
the  above  schedule  is  unsatisfactory  inasmuch  as  it  is  impossible 
to  meter  all  the  consumers,  and  also  that  it  is  impossible  to  main- 
tain the  meters  which  have  been  installed  in  good  working  order 
because  of  a  high-water  pressure.  It  therefore  applies  to  substi- 
tute for  its  present  schedule  of  metered  rates  the  following  sched- 
ule of  flat  rates:  [Proposed  rate  schedule  omitted,  not  being 
adopted.] 

Hearing  in  this  matter  was  held  February  6,  1918,  at  Madi- 
son, Wisconsin. 

Complying  with  a  request  from  the  Commission,  applicant  sub- 
mitted, under  date  of  February  14,  1918,  a  five-column  table  set- 
ting forth  the  following  information: 
r.u.K.ioisE. 
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Column  1,  names  of  consumers. 

Column  2,  class  to  which  consumers  belong. 

Column  3,  revenues  received  from  each  consumer  last  year  under  present 
schedule. 

Column  4,  revenues  expected  from  each  consumer  per  year  under  proposed 
bchedule. 

Column  5,  indication  of  whether  flat  or  metered  rate  is  applied  at  the 
present  time. 

An  analysis  of  the  above  data  indicates  that  the  utility  has  a 
total  of  forty-seven  consumers  classified  as  residence  27,  business 
17,  and  public  building  3.  Of  the  residence  consumers  fifteen 
are  on  a  metered  basis  and  twelve  on  a  flat-rate  basis ;  of  the  busi- 
ness consumers  twelve  are  on  a  metered  basis  and  five  on  a  flat- 
rate  basis ;  and  of  the  public  buildings  one  is  on  a  metered  basis 
and  two  are  on  a  flat-rate  basis.  The  total  commercial  revenues 
from  these  consumers  under  the  present  schedule  for  last  year  are 
reported  as  $341.94;  the  amount  expected  under  the  proposed 
schedule  is  $389  per  year.  Apparently  the  proposed  rates  will 
increase  the  annual  commercial  revenues  $47.06.  Of  this  in- 
crease $27.41  will  be  forthcoming  from  residence  consumers. 

The  results  from  operation  for  the  past  three  years  are  set 
forth  in  Table  I. 

TABLE  I. 

Earnings  and  Expenses  of  the   Elmwood   Waterworks — For  Years  Ending 

June  30,  1015,  1016,  and  1917,  as  Reported  to  Commission. 


Years 

Ending  June 

30: 

Classification. 

1015. 

1910. 

1917. 

Earnings : 
Earnings  from  hydrant  rentals  . . . 
Other  earninfiTS 

$180.00 
311.35 

$210.00 
312.19 

$220.00 
350.64 

Total  earnings 

$491.35 

354.45 
112.00 

$522.19 

$362.70 
125.99 

$570.64 

Expenses : 

Pumpinir  Iftbor r 

$365.43 

Materials  and  other  expense 

148.70 

Total  of  above 

$466.45 

$488.69 

$514.22 

Available    for    depreciation,    taxes 
and  interest 

$24.00 

$33.50 

$56.42 

[1]  We  are  of  the  opinion  that  allowance  equal  to  about  8  per 
cent  of  the  plant  cost  should  be  available  for  depreciation,  taxes, 
and  interest.  On  this  basis  the  amounts  for  these  purposes 
should  have  been  $660.83,  $703.31,  and  $704.96  for  the  years 
1915,  1916,  and  1917,  respectively.  Combining  these  amounts 
Avitli  the  amounts  available  as  shown  in  tabic  I.,  indicates  that  for 
P.r.R.ioiSE. 
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the  years  1915,  1916,  and  1917  applicant  incurred  losses  of 
$635.93,  $759.81,  and  $738.54,  respectively.  Thus  is  estab- 
lished a  presumption  of  fact  which,  while  removing  any  question 
which  might  exist  as  to  the  justification  for  granting  this  applica* 
tion  because  of  the  slight  increases  in  revenues  which  may  re- 
sult therefrom,  simultaneously  provokes  a  question  as  to  the  rea- 
sonableness of  the  proposed  schedule  because  of  its  failure  to  pro- 
duce sufficient  revenues  to  cover  any  substantial  part  of  the 
charges  for  interest,  depreciation,  and  taxes.  To  eliminate  the 
question  requires  a  digi*ession  upon  the  services  which  various 
municipal  water  utilities  render. 

Frequently  villages  and  the  smaller  municipalities  find  it  nec- 
essary or  convenient  to  establish  water  utilities  as  a  means  to  pro- 
curing adequate  fire  protection  for  the  same  reason  and  in  the 
same  manner  as  they  might  and  usually  do  provide  themselves 
with  fire-fighting  apparatus.  As  long  as  the  sole  purpose  of  a 
municipal  water  utility  is  to  provide  fire  protection  service,  there 
exists  no  particular  object  in  keeping  its  financial  accounts  sep- 
arate from  other  municipal  accounts,  and  there  can  be  no  objec- 
tion to  obtaining  all  funds  required  to  over  the  costs  connected 
with  the  water  utility  by  taxation. 

In  other  cases,  however,  the  purpose  of  the  water  utility  is  not 
principally  to  provide  fire  protection  service,  but  is  to  supply  the 
wants  of  commercial  and  industrial  consumers  as  well.  Since  in 
these  cases  the  commercial  aspects  of  the  utility  are  of  impor- 
tance, there  is  present  a  need  for  keeping  separate  financial 
records  for  the  water  utility  in  order  to  determine  profits  or 
losses.  If  losses  are  incurred  as  a  result  of  commercial  services 
being  rendered  by  the  municipality  below  cost,  objection  may  be 
raised  to  obtaining  by  taxation  the  funds  required  to  make  good 
such  deficits,  and  consequently  in  the  ratification  of  rates  for  such 
utilities  the  Commission  has  held  in  previous  cases  that  in  order 
to  be  reasonable  the  rates  must  be  high  enough  to  produce  suf- 
ficient revenues  to  cover  not  only  the  output  costs,  but  also  rea* 
sonable  allowances  for  interest,  depreciation,  and  taxes  on  all 
used  or  useful  utility  property. 

[2]  Judging  from  the  facts  surrounding  the  case  at  hand  we 

are  inclined  to  believe  that  the  primary  object  which  the  village 
P.U.R.1918E. 
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of  Elmwood  sought  to  attain  by  the  establishing  of  its  water  util- 
ity was  to  provide  itself  with  lire  protection  service;  and  inci- 
dentally it  has  extended  service  to  forty-seven  commercial  con* 
sumers/in  a  community  of  some  600  people.  Under  these  con- 
ditions it  appears  that  the  value  of  the  service  principle  should 
be  given  considerable  weight  in  determining  the  reasonableness 
of  the  rates  for  this  utility.  The  primary  function  of  the  utility 
is  still  to  furnish  fire  protection,  and  the  commercial  service  is 
more  or  less  incidental.  This  being  so,  any  apportionment  of  ex- 
penses which  would  undertake  to  treat  the  two  services  furnished 
as  co-ordinate  would  be  very  likely  to  indicate  a  cost  for  the  com- 
mercial service  much  above  the  revenue  which  can  be  obtained, 
t.  e.,  in  excess  of  the  value  of  the  service.  The  minimum  which 
the  revenue  from  commercial  service  should  reach  is  the  amount 
of  the  cost  which  the  utility  incurs  above  what  would  be  the  cost 
if  it  were  to  confine  its  business  to  the  giving  of  fire  protection 
alone.  This  additional  cost  should  fix  the  minimum  rate  to  com- 
mercial users  of  water;  the  value  of  the  service  will  of  course  de- 
termine the  maximum  rate  which  the  utility  can  successfully  ap- 
ply in  practice.  Reasonable  rates  under  the  circumstances  as  out- 
lined may  fall  anywhere  between  the  limits  indicated,  depending 
on  local  conditions,  although  they  may  be  much  too  low  to  pro- 
duce sufficient  revenues  to  cover  such  portion  of  the  output  costs 
and  the  fixed  charges  as  would  be  prorated  to  the  commercial  serv- 
ice were  apportionments  of  these  costs  based  on  the  assumption 
that  the  functions  of  the  water  utility  are  of  equal  importance. 
It  is  our  opinion  that  neither  the  rates  which  applicant  now  has 
in  effect,  nor  those  which  it  has  proposed,  are  unreasonable  so 
far  as  the  revenue  which  they  do  or  may  produce  is  concerned. 
Differences  between  the  total  of  these  revenues  and  the  actual 
costs  of  operating  the  water  utility  represent  the  actual  costs  to 
the  village  of  Elmwood  of  its  fire  protection  service. 

Applicant  brings  up  the  question  of  whether  a  water  utility 
having  already  in  effect  a  schedule  which  provides  rates  on  a 
meter  basis  shall  be  allowed  to  take  the  retrograde  step  of  substi- 
tuting for  such  a  schedule  the  less  efficient,  uneconomical,  and 
more  inequitable  flat-rate  type  of  schedule.     We  note  applicant 

claims  that  it  is  impossible  for  it  to  maintain  the  meters  already 
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installed  in  good  working  condition  because  of  high  pressure,  and 
that  it  professes  its  inability  to  place  all  consumers  on  a  metered 
basis.  As  to  the  first  of  these  conditions  it  may  be  said  that 
applicant's  pressure  on  mains  is  reported  as  ranging  between  90 
and  120  pounds  per  square  inch.  Our  records  show  that  there  are 
other  water  utilities  in  this  state  having  an  equal  or  greater  range 
of  pressure  and  who  find  no  particular  difficulty  in  maintaining 
meters  in  good  working  condition.  Moreover,  meters  are  guar- 
anteed to  operate  successfully  at  pressures  as  high  as  150  pounds 
per  square  inch  as  is  shown  by  the  standards  adopted  by  the  Me- 
ter Manufacturers  Exchange  recently,  which  state  among  other 
things : 

"It  is  contrary  to  the  policy  of  the  members  of  this  exchange 
as  manufacturers  of  water  meters  to  give  guaranties  except  as 
follows : 

"b.  Meters  are  guaranteed  to  operate  under  a  working  pressure 
of  160  pounds  per  square  inch  without  leakage  or  damage  to  any 
part." 

[3]  In  connection  with  and  as  a  factor  closely  allied  to  the 
high  pressure  applicant  made  special  mention  of  water  hammer, 
referring  to  it  as  "surge."  With  a  high  level  reservoir  as  we  un- 
<lei*stand  already  exists,  water  hammer  may  be  quite  easily  over- 
come by  the  installation  of  suitable  air  chambers  connected  to 
the  pipe  system.  On  the  basis  of  such  facts  as  have  been  pre- 
sented, it  therefore  does  not  appear  to  us  that  a  situation  exists 
which  makes  it  impossible  or  even  unusually  difficult  to  maintain 
meters  in  satisfactory  condition.  As  to  applicant's  inability  to 
place  all  consumers  on  a  metered  basis,  this,  even  if  true,  is 
not,  in  our  opinion,  sufficient  cause  to  place  the  consumers  who 
already  are  provided  with  meters,  as  well  as  others  which  it  is 
possible  to  install  meters  for,  on  a  flat-rate  basis.  A  better  plan 
would  be  to  provide  for  such  consumers  as  cannot  have  meters  in- 
stalled by  authorizing  a  schedule  of  flat  rate  to  supplement  the 
schedule  of  metered  rates  now  in  effect.    As  such,  the  proposed 

schedule  slightly  amended  will  be  authorized. 
P.U.R.i9l8B. 


Digitized  by  LjOOQIC 


NUNN  V.  SUTTER-BUTTE  CANAL  CO.  563 


CAIilFOBNIA  RAIIiROAD  COMMISSIOl^. 

E.  L.  NUNN  et  aL 

V, 

SUTTER-BUTTE  CANAL  COMPANY, 
[Caae  No.  907J 

HENRY  H.  CUTTER 

V. 

SUTTER-BUTTE  CANAL  COMPANY. 
[Case  No.  1062.] 

GEORGE  TRANTER  et  al. 

V. 

SUTTBB-BUTTB  CANAL  COMPANY  AND  GRIDLBY  LAND 
&  IRRIGATION  COMPANY. 

[Case  No.  1083.] 

RE  SUTTER-BUTTE  CANAL  COMPANY. 

[Case  No.  2963.] 
[Decision  No.  6227.] 

JPublio  utilitiea  —  What  constitutes  —  Irrigation  company. 

1.  Irrigation  companies  organized  as  public  utilities,  which  have 
appropriated  water  for  the  irrigation  of  certain  lands,  and  have  so 
applied  it,  which  have  obtained  franchises  from  certain  counties  as 
public  utilities,  which  have  held  themselves  out  to  serve  anyone  within 
the  area  of  service  for  compensation,  and  which,  by  advertising  or 
otherwise,  have  solicited  business  generally  from  everyone  within  such 
area,  are  public  utilities  subject  to  the  jurisdiction  of  the  California 
Commission;  and  the  fact  that  a  particular  company  has  entered  into 
wat^r  contracts  with  respect  to  certain  lands  is  inunateriaL 

Valuation  —  Right  of  way  —  Overheads  —  Value  of  adjacent  lands. 

2.  An  allowanoe  for  "overhead"  should  not  be  added,  in  a  rate 
valuation,  to  the  present  value  of  right  of  way  lands  of  an  irrigation 
company  based  up<m  the  present  value  of  adjacent  land;  the  company 
being  fairly  treated,  if  the  average  value  of  adjacent  land  is  included, 
especially  where  a  considerable  portion  of  the  right  of  way  has  been 
donated  or  purchased  at  prices  of  grain  land  before  irrigation  increased 
in  value. 
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Valuation  -^  Development  costs, 

3.  An  allowance  for  development  costs  should  not  be  made  in  a 
rate  valuation  while  the  utility  is  still  in  the  development  stage. 

Valuation  —  Water  rights  —  Evidence, 

4.  The  burden  rests  upon  the  party  claiming  the  existence  of  water 
right  values  to  establish  them  by  satisfactory  evidence;  a  rule  requiring 
their  consideration  not  authorizing  the  regulatory  body  to  enter  the 
region  of  speculation. 

Valuation  —  Items  chargeable  to  capital, 

5.  A  part  of  the  extraordinary  expense  of  an  irrigation  company, 
due  to  floods,  is  chargeable  to  the  capital  account,  where  dams,  canals, 
and  structures  are  not  only  repaired,  but  incrof^ed  in  stability,  and 
where  better  and  more  permanent  structures  were  constructed. 

Return  —  Operating  expenses  —  Railroad  Commission  expenses  — 
Am^ortization. 

6.  The  expense  of  a  utility  in  preparing,  for  a  rate  proceeding  be- 
fore the  Commission  should  be  amortized  over  a  period  of  years,  since 
it  is  not  an  annual  expense. 

Return  —  Operating  expenses  >—  Cost  of  temporary  gunrds  —  Amorti^ 
zation. 

7.  The  cost  of  maintaining  guards  at  an  irrigation  dam  during 
the  continuance  of  the  war  should  be  amortized  over  a  period  of  years, 
since  it  is  not  a  continuing  expense. 

Valuation  —  Items  chargeable  to  capital  —  Litigation  expense, 

8.  The  expense  of  litigation  involving  the  title  to  rights  of  way  of 
an  irrigation  company  is  properly  chargeable  to  capital. 

Return  —  Operating  expenses  —  Damages  —  Negligence, 

9.  Damages  represented  by  court  judgments  based  upon  a  finding 
of  negligence  should  not  be  borne  by  consumers  who  are  in  no  wise  at 
fault,  only  such  damages  as  may  be  reasonably  anticipated  in  the 
course  of  operation  with  reasonable  care  being  properly  chargeable  to 
maintenance  and  operation. 

Rates  —  Jurisdiction  —  Prospective  irrigation  custom^ers, 

10.  The  California  Commission  has  no  jurisdiction  to  establish  a 
rate  to  be  paid  by  a  person  who  does  not  desire  to  purchase  water  or 
to  be  placed  in  the  status  of  customer  of  a  public  utility  water  com- 
pany, with  the  right  to  call  on  the  utility  for  water  whenever  he  de- 
sires to  do  so. 

Rates  —  Irrigation  —  Form, 

11.  Irrigation  rates  on  a  measured  basis  are  preferable  to  those 
based  on  the  number  of  acres  irrigated. 

Discrimination  —  Continuance  of  contract  rates, 

12.  An  irrigation  company  may,  without  discrimination,  carry  out 
contract  rates  with  consumers  who  have  paid  an  initial  deposit,  if  a 
rate  schedule  is  established  that  permits  a  prospective  consumer  to 
receive  the  same  rate  by  paying  an  initial  charge  or  paying  a  higher 
rate  without  such  charge. 
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Beparatian  —  Charge  in  accordtmce  with  schedule  fUed  with  Corn,' 
mission. 

13.  The  return  of  moneys  collected  in  payment  to  an  irrigation  com- 
pany for  a  so-called  water  right  or  advance  payment  on  rates  will  not 
be  ordered,  where  made  pursuant  to  a  contract  subsequent  to  the  effec- 
tive date  of  the  Public  Utilities  Act,  with  the  tentative  approval  of  the 
Commission. 

[March  25,  1918.] 

Proceedings  to  determine  the  reasonableness  of  rates,  rules, 
regulations,  and  practices  of  the  Sutter-Butte  Oanal  Company; 
schedule  of  increased  rates  for  both  flat  and  metered  service 
established,  and  company  directed  to  file  for  the  approval  of  the 
Commission  a  revised  set  of  rules  and  regulations  governing  its 
service ;  complaints  in  all  other  particulars  dismissed. 

By  a  supplemental  order  dated  April  23,  1918,  the  canal 
company  was  ordered  to  file  a  schedule  of  rates  for  pumping 
water  to  lands  about  the  levels  that  can  be  reached  from  the 
canals  and  ditches  by  gravity.  The  schedule  ordered  was  as 
follows: 

Flat  Rates. 

For  rice  irrigation  $1.00  per  acre  per  year 

For  all  other  uses 50  per  acre  per  year 

Measured  Bate. 
For  each  1  foot  pumped 20  cents 

Appearances:  Samuel  J.  Nunn  for  complainants,  cases  Nos. 
907  and  1062 ;  Charles  L.  Donohoe  and  W.  T.  Belieu  for  com- 
plainants, case  No.  1083 ;  Isaac  Frohman  for  Sutter-Butte  Canal 
Company;  and  Henry  Ingram  for  Gridley  Land  &  Irrigation 
Company. 

Devlin,  Conmiissioner :  The  above-entitled  proceedings  in- 
volve the  rates,  rules,  regulations,  and  practices  of  the  Sutter- 
Butte  Canal  Company.  By  consent  of  all  parties  the  proceedings 
were  combined  for  hearing  and  decision. 

Nature  of  Proceedings. 

The  complaint  in  case  No.  907  alleges  in  effect  (1)  that  com- 
plainants, thirty-five  in  number,  are  users  of  water  for  the  irriga- 
tion of  their  lands  from  the  canals  of  the  Sutter-Butte  Canal 
Company;  (2)  that  defendant  is  engaged  in  the  business  of  sell- 
ing water  for  irrigation  to  the  residents  of  Sutter  and  Butte 
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counties,  California;  (3)  that  the  rates  charged  by  defendant  for 
water  are  unjust,  unreasonable,  and  discriminatory;  (4)  that  de- 
fondant,  as  a  condition  precedent  to  the  delivery  of  water,  com- 
pels intending  consumers  to  purchase  a  so-called  ^*water  right" 
obligating  themselves  thereby  to  pay  $10  per  acre  before  service 
is  commenced  and  for  water  in  seasons  when  none  is  delivered ; 
(5)  that  the  rules,  regulations,  and  practices  of  defendant  are 
discriminatory  and  unjust.  Complainants  ask  that  investiga- 
tions be  made,  hearings  had,  and  just,  reasonable,  and  ncmdis- 
criminatory  rates,  rules,  and  regulations  established. 

Defendant,  in  its  answer,  denies  all  the  material  allogations  of 
complainants,  and  aU^es  that  its  rate  schedule  does  not  produce 
a  revenue  sufficient  to  yield  it  the  expenses  of  maintennnecy 
operation,  depreciation,  and  a  fair  return  on  the  value  of  its  prop- 
erty. 

Complainant  in  case  No.  1062  alleges  in  effect:  •(l)That  he  is 
the  owner  of  154  acres  of  land  in  the  so-called  Richvale  colonies,. 
Butte  county,  irrigated  with  water  from  defendant's  irrigation 
system;  (2)  that  in  1914,  defendant  refused  to  deliver  water  for 
irrigation  to  complainant  except  upon  condition  that  complain- 
ant execute  a  so-called  water  right  contract;  (3)  that  a  charge  of 
$1,540,  being  $10  per  acre,  was  demanded  in  payment  for  said 
water  right  as  a  condition  precedent  to  the  extension  of  service, 
which  charge  is  extortionate  and  unlawful;  (4)  that  the  charge 
provided  by  said  contract  when  no  water  is  delivered  is  unjust. 
Complainant  asks  that  Sutter-Butte  Canal  Company  be  ordered 
to  make  reparation  by  paying  to  complainant  the  sum  collected, 
together  with  interest  thereon ;  that  complainant  shall  not  be  re.- 
quired  to  pay  the  amount  unpaid ;  and  that  it  be  declared  that 
there  was  no  consideration  whatever  for  the  promise  to  pay  same. 

Defendant,  in  its  answer,  denies  all  the  material  allegations  of 
the  complaint,  and  alleges  that  the  above-mentioned  contract  and 
charges  are  in  accordance  with  the  legfil  rate  schedule  on  file  with 
this  Conmiission. 

The  proceeding  in  case  No.  1083  is  brought  by  thirty-six  con- 
simiers  of  the  Sutter-Butte  Canal  Company  who  receive  water 
through  the  lateral  ditch  system  of  the  Gridley  Land  &  Irrigation 
Company,  which  latter  company  is  joined  as  oodefendant  with 
Sutter-Butte  Canal  Company. 
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The  complaint  alleges  in  effect:  (1)  That  the  Sutter-Butte 
•  Canal  Company  is  a  public  utility  water  company  delivering  wa- 
ter to  its  consumers  for  compensation ;  (2)  that  the  Gridley  Land 
&  Irrigation  Company,  since  its  organization  in  1909,  has  been 
operating  a  lateral  ditch  system  for  the  purpose  of  conveying  water 
from  the  main  canal  of  the  Sutter-Butte  Canal  Company  to  the 
lands  of  complainants;  (3)  that  the  Sutter-Butte  Canal  Com- 
pany is  obligated  by  its  contracts  and  those  of  the  California  Irri- 
gated Land  Company  and  its  successor,  Irrigated  Land  Company 
of  California, — ^realty  companies  formed  to  market  lands  in  Sut- 
ter and  Butte  counties, — ^to  deliver  water  to  the  lands  of  com- 
plainants without  additional  charge  for  the  distribution  of  water 
through  this  lateral  ditch  system ;  (4)  that  the  ditches  of  Gridley 
Land  &  Irrigation  Company  are  in  bad  condition,  and  an  ad- 
equate quantity  of  water  for  irrigation  has  not  been  delivered; 
(5)  that  the  property  right  to  the  ditches  of  the  Gridley  Land  & 
Irrigation  Company  rests  with  the  complainants  herein  because 
of  adverse  use  and  certain  contracts  with  Butte  County  Canal 
Company  and  California  Irrigated  Farms  Company;  (6)  that 
this  Commission  heretofore  made  an  order  establishing  a  rate 
for  the  delivery  of  water  through  the  Gridley  laterals  which  if 
enforced  will  deprive  complainants  of  their  rights  to  the  ditch 
system;  and  (7)  that  the  so-called  Gridley  lateral  ditches  are  a 
necessary  part  of  the  Sutter-Butte  Canal  Company  system. 

Complainants  ask  that  fair,  just,  and  nondiscriminatory  rates, 
rules,  and  regulations  be  established;  that  the  order  heretofore 
made  establishing  rates  for  the  so-called  Gridley  lateral  ditch 
system  be  annulled ;  that  the  Sutter-Butte  Canal  Company  be  re- 
quired to  take  over  and  operate  the  Gridley  lateral  ditch  system ; 
and  that  complainants  be  required  to  execute  quitclaim  deeds  to 
the  Sutter-Butte  Canal  Company  of  whatever  right,  title,  and 
interest  they  may  have  in  these  lateral  ditches. 

Defendants  deny  all  the  material  allegations  contained  in  the 
complaint. 

Applicant,  Sutter-Butte  Canal  Company,  hereinafter  referred 
to  as  canal  company,  in  application  No.  2963,  alleges,  in  effect,. 
that  its  rates  and  charges  do  not  produce  a  sufficient  sum  to  re- 
turn to  it  the  necessary  aimual  expenses,  depreciation  and  interest,. 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


5GS  CALIFORNIA  RAILROAD  CO^OdlSSIOX. 

and  asks  that  just  and  remunerative  rates  and  practices  be  estab- 
lished. 

History  of  Properties. 

The  first  attempt  to  construct  an  irrigation  system  to  supply 
the  district  now  served  by  the  Sutter-Butte  Canal  Company  was 
made  by  F.  K.  Fleming.  On  July  29,  1902,  he  filed  a  notice  of 
appropriation  of  100,000  miner's  inches  of  the  waters  of  the 
Feather  river,  the  point  of  diversion  to  be  in  approximately  the 
«ame  location  as  the  present  intake  of  the  Sutter-Butte  Canal 
Company.  He  obtained  promises  of  financial  assistance  provided 
he  could  show  that  a  market  existed  for  this  water  to  the  extent 
of  10,000  acres,  and  proceeded  by  a  canvass  of  the  district  to 
obtain  purchasers  among  the  ranchers  for  10,000  so-called  water 
rights. 

Mr.  Fleming  failed  in  this,  and  transferred  his  rights  to  D.  C. 
McCallum,  who  filed  further  appropriations  of  water.  In  1903, 
these  rights  were  transferred  to  the  Butte  County  Canal  Com- 
pany, a  corporation,  incorporated  February  20,  1903,  under  the 
laws  of  this  state.  The  articles  of  incorporation  are  of  the  usual 
type  of  a  public  utility  water  company,  and  state  that  the  purpose 
of  organization  was,  among  other  things,  to  acquire,  own,  sell, 
lease,  or  otherwise  dispose  of  water  and  water  rights,  to  construct, 
maintain,  lease,  operate,  and  conduct  canals  and  water  ditches; 
to  locate,  condemn,  or  otherwise  acquire  rights  of  way,  franchises, 
water,  and  water  rights,  or  to  sell,  lease,  or  otherwise  dispose  of 
same  for  domestic,  irrigation,  or  any  or  all  other  purposes;  to 
collect  tolls  and  rents  for  the  use  of  such  water  so  furnished. 

This  company  was  promoted  and  financed  by  Willard  M.  Shel- 
don and  associates,  who  proceeded  to  interest  the  ranchers  in  the 
use  of  water  for  irrigation. 

In  the  attempt  to  sell  water,  public  meetings  were  held  and 
newspaper  and  poster  advertising  resorted  to.  Solicitors  and 
ranchers  who  were  particularly  desirous  that  the  ditch  be  con- 
structed assisted  in  selling  the  so-called  water  rights  by  a  house  to 
house  canvass.  By  these  methods,  the  owners  of  between  10,000 
and  15,000  acres  agreed  to  purchase  a  water  right  and  buy  water. 

The  company  then  proceeded  with  the  construction  of  a  por- 
tion of  its  main  canal  and  lateral  ditch  system.     It  obtained 
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franchises  from  Butte  county  on  September  6,  1904,  and  Sutter 
county  on  January  3,  1905,  giving  it  the  right  to  operate  a  ditch 
system  for  the  purpose  of  distributing  and  selling  water  to  the  in- 
habitants of  said  counties. 

The  Sutter-Butte  Canal  Company  was  incorporated  under  the 
laws  of  the  state  of  California  on  January  5,  1911,  as  a  public 
utility  water  company,  and  on  January  16,  1911,  purchased  its 
plant  from  the  Butte  County  Canal  Company  and  has  operated, 
extended,  and  enlarged  the  system  since  that  date. 

During  the  period  1904  to  1911,  when  this  system  was  o^^Tied 
and  operated  by  the  Butte  County  Canal  Company,  irrigation 
centered  in  the  district  east  of  Biggs  and  Gridley,  Butte  county, 
and  in  the  vicinity  of  Live  Oak,  Sutter  county.  The  irrigated 
area  increased  very  slowly  between  1904  and  1911.  Alfalfa, 
beans,  peaches,  and  grapes  were  the  principal  crops  grown. 

In  order  to  increase  the  irrigated  area  and  to  profit  by  the  sale 
of  real  estate,  the  owners  of  the  canal  company  caused  the  Sacra- 
mento Valley  Farms  Company  to  be  organized  for  the  purpose 
of  dealing  in  lands.  This  company  acquired,  subdivided,  and 
placed  on  the  market  a  large  tract  of  land  in  Sutter  county  lying 
south  and  west  of  Live  Oak.  That  portion  of  the  canal  com- 
pany's plant  known  as  Chandon  and  Sunset  system  was  partially 
constructed  by  this  company  to  bring  the  water  from  the  main 
canal  to  the  lands  which  they  proposed  to  market.  In  the  latter 
part  of  1911,  the  assets  and  liabilities  of  this  company  were  ac- 
quired by  the  canal  company,  the  purchase  price  being  the  issu- 
ance to  the  stockholders  of  the  Sacramento  Valley  Farms  Com- 
pany of  4,232  shares  of  the  capital  stock  of  the  Sutter-Butte 
Canal  Company  and  the  assumption  by  that  company  of  certifi- 
cates of  indebtedness  amounting  to  $197,000.  A  considerable 
area  of  real  estate  and  all  ditches  constructed  were  acquired  in 
this  transaction. 

In  the  effort  to  further  increase  business,  experiments  were 
conducted  in  rice  growing  on  the  adobe  lands  west  of  Gridley  and 
Bi^s  and  in  the  vicinity  of  Kichvale.  These  experiments  proved 
successful  and  in  1911  rice  was  cultivated  to  an  appreciable  ex- 
tent 

The  large  use  of  water  per  acre  by  rice  materially  increased  the 
sales  of  this  company  and  opened  a  field  for  future  development 
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which  had  hitherto  been  unknown.  The  rice  industry  increased 
very  rapidly  until  in  1913  some  12,000  acres  were  irrigated  from 
this  system.  Coincident  with  this  development,  real  estate  con- 
-cems  sprang  up  for  the  subdivision  and  sale  of  these  adobe  lands. 
The  canal  company  contracted  with  these  concerns  for  the  de- 
livery  of  water.  Principal  among  these  real  estate  concerns  was 
the  Eichvale  Land  Company,  organized  for  the  purpose  of  sub- 
<lividing,  and  selling  a  large  tract  of  adobe  land,  now  known  aa 
Eichvale  colonies,  for  rice  cultivation.  This  company  contracted 
with  the  canal  company  to  deliver  water  to  this  tract  The  Eich- 
vale Land  Company  constructed  a  distribution  ditch  system 
throughout  the  tract,  it  being  the  intention  of  the  company  to 
<ieliver  water  until  such  time  as  a  large  percentage  of  the  land  was 
disposed  of  and  then  organize  a  mutual  water  company.  This 
tract  was,  in  large  part,  sold  and  successfully  cultivated  to  rice, 
the  land  company  meanwhile  operating  the  distribution  system, 
charging  the  ranchers  the  sum  of  50  cents  per  acre  for  this  serv- 
ice. Water  was  purchased  from  the  Sutter-Butte  Canal  Com- 
pany delivered  at  the  end  of  its  canal. 

The  service  rendered  during  1913  and  1914  was  very  poor, 
and  a  complaint  was  filed  with  this  Commission  entitled,  Lofgreii 
V.  Sutter  Butte  .Canal  Co.  7  Cal.  E.  C.  647,  Case  l^o.  789.  As  a 
result  of  this  complaint,  Sutter-Butte  Canal  Company  and  the 
Eichvale  Land  Company  reached  an  agreement  whereby  the 
foimer  company  acquired  and  operated  this  distribution  ditch 
system. 

The  rice  industry  has  more  than  tripled  the  income  of  this  com- 
pany, and  bids  fair  to  make  it  one  of  the  most  prosperous  irriga- 
tion companies  in  the  state. 

In  1917,  water  was  sold  for  the  irrigation  of  12,800  acres  of 
rice,  600  acres  of  alfalfa,  7,000  acres  of  beans,  3,000  acres  of 
orchards,  6,000  acres  of  com,  and  1,200  acres  of  vines,  gardens, 
and  miscellaneous  crops,  or  a  total  of  36,000  acres  irrigated. 

The  so-called  Gridley  laterals  involved  in  case  No.  1083  were 
projected  by  the  California  Irrigated  rarms  Company,  a  cor- 
poration, organized  for  the  purpose  of  subdividing  and  marketing 
real  estate. 

This  company  purchased  a  large  body  of  land  known  as  Fagan 

ranch,  surrounding  the  town  of  Gridley,  and  acquired  so-called 
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water  rights  from  the  Butte  County  Canal  Company  as  a  neces- 
sary part  of  its  campaign  for  the  marketing  of  this  land.  In 
1905,  it  proceeded  to  construct  a  system  of  laterals,  now  known 
as  Gridley  laterals  or  Qilstrap  system.  These  laterals  extended 
from  the  main  canal  of  the  Butte  County  Canal  Company  to  and 
throughout  the  tract. 

The  company  purposed  to  turn  over  these  laterals  to  the  pur- 
chasers of  lands,  and  pursuant  to  this  plan  there  were  organized 
and  incorporated  in  1906  two  ditch  companies  known  as  Gridley 
Colony  Ditch  Company  and  the  Gridley  Ditch  Company. 

These  companies  operated  and  maintained  said  lateral  ditches 
during  1906,  1907,  and  a  part  of  1908.  In  this  year,  a  dispute 
arose,  and  during  the  remainder  of  the  year  and  in  1909  the  Irri- 
gated Land  Company  of  California,  successor  to  the  California 
Irrigated  Land  Company,  took  over  and  operated  these  ditches. 
Daring  this  period,  the  Irrigated  Land  Company  ext«ided  the 
ditches  and  served  additional  consumers. 

In  1909,  Gridley  Colony  Ditch  Company,  Gridley  Ditch  Com- 
pany, Irrigated  Land  Company  of  California,  and  the  But  to 
County  Canal  Company  deeded  their  right,  title,  and  interest  in 
these  laterals  to  W.  H.  GiUtrap,  who  later  caused  the  Gridley 
Land  &  Irrigation  Company  to  be  incorporated  and  transferred 
his  rights  to  it.  Mr.  Gilstrap  and  his  successor,  Gridley  Land  & 
Irrigation  Company,  were  in  possession  of,  operated,  enlarged, 
and  extended  these  ditches  until  May  9,  1917,  at  which  time  the 
ditches  were  seized  by  the  landowners  supplied  with  water  from 
them,  and  have  since  been  held  and  operated  by  thein  pending 
the  adjudication  of  this  proceeding. 

Description  of  Properties. 

The  Sutter-Butte  Canal  Company  obtains  its  water  supply  by 
diversion  from  Feather  river  at  a  point  on  its  westerly  bank  in 
the  S.  W.  i  of  section  33,  T.  19  K,  R.  3  E.  Water  is  diverted 
by  means  of  a  timber-crib  dam,  and  is  transmitted  and  distrib- 
uted by  earthen  canals  to  the  lands  irrigated.  The  main  canal, 
having  a  capacity  of  approximately  1,300  cubic  feet  per  second. 
extends  from  this  point  in  a  southwesterly  direction,  a  distance  of 
20  miles.  Water  is  delivered  by  the  main  canal  to  a  series  of 
main  laterals  and  is  thence  distributed  by  small  laterals  to  its 
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consumers.  The  entire  canal  system  aggregates  some  120  miles 
in  length. 

The  system  of  the  Gridley  Land  &  Irrigation  Company  con- 
sists of  approximately  30  miles  of  earthen  canals  extending  from 
the  main  canal  of  the  Sutter-Butte  Canal  Company  to  the  irri- 
gated land  surrounding  the  town  of  Gridley. 

The  present  rates  of  the  Sutter-Butte  Canal  Company  are 
those  set  out  in  the  so-called  water  right  certificates  or  contracts. 

There  are  six  forms  of  agreement  outstanding.  The  first  of 
these  was  issued  by  the  Butte  County  Canal  Company,  the  prin- 
cipal provisions  being  as  follows : 

(1)  The  canal  company  agrees  to  furnish  water  at  the  rate  of  1 
cubic  foot  per  second  for  each  160  acres  for  ihe  purpose  ol 
irrigating  the  following  described  land.  CDien  follows  the 
description  of  the  land.) 

(2)  The  consumer  on  his  part  is  to  construct  and  maintain  a 
ditch  extending  from  the  company's  ditch  to  his  land,  and  agrees 
that  said  ditch  may  at  the  option  of  the  first  party  (canal  com- 
pany) be  taken  over,  enlarged,  and  operated  by  it,  provided  such 
use  does  not  interfere  with  the  delivery  of  water  to  said  lands, 
and  grants  to  the  canal  company  a  Tight  of  way  through  these 
lands  and  right  of  entry  thereon. 

(3)  That  portion  of  the  contract  relating  to  rates  follows: 
"It  is  further  understood  and  agreed,  that  the  water  covered 

by  this  contract  shall  be  and  become  appurtenant  to  the  land 
herein  described,  and  can  only  be  conveyed  by  and  with  a  convey- 
ance of  said  land;  and  all  the  covenants  and  conditions  herein 
shall  run  with  said  land. 

"The  parties  of  the  second  part,  in  consideration  of  the  con- 
struction of  said  main  canal,  and  ditch  rights  and  delivery  of  wa- 
ter, agree  to  pay  annually  to  the  party  of  the  first  part,  at  its  of- 
fice, in  gold  coin  of  the  United  States,  on  the  1st  day  of  Septem- 
ber, for  each  and  every  year  hereafter,  the  sum  of  sixty  (60) 
dollars  (that  is  to  say  at  the  rate  of  $1.50  per  acre  annually),  the 
first  annual  payment  hereunder  to  become  due  and  payable  on  the 
1st  day  of  September  in  the  year  in  which  water  is  first  delivered 
at  said  gate,  and  shall  be  paid  annually  thereafter ;  provided  the 

amount  herein  ap'eed  to  be  paid  annually  shall,  beginning  with 
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the  eleventh  annual  payment  and  thereafter  be  reduced  to  the 
amount  of  forty  (40)  dollars  annually  (that  is  to  say  at  the  rate 
of  $1  per  acre  annually). 

"All  amounts  becoming  due  under  this  contract  shall  be 
promptly  paid  when  due,  but  if  for  any  cause  they  should  remain 
unpaid  they  shall  draw  interest  at  the  rate  of  7  per  cent  per  an- 
num, compounded  annually;  if  any  amount  hereunder  shall  re- 
main due  and  unpaid  for  a  space  of  six  months  the  party  of  the 
first  part  may  thereafter  at  any  time  while  said  amounts  remain 
due  and  unpaid,  upon  written  notice  to  the  owner  of  said  lands, 
release  itself  from  further  obligations  to  deliver  water  under  this 
-contract. 

"It  is  further  understood  and  agreed  that  all  sums  due  or  to 
become  due  under  this  contract  in  favor  of  the  party  of  the  first 
part  shall  be  and  become  a  lien  upon  the  lands  herein  described, 
and  may  be  foreclosed  as  any  other  lien,  including  costs  and 
charges  and  all  necessary  and  reasonable  expenses,  and  attorneys' 
fees  connected  therewith.'^  ' 

No  charge  was  made  from  the  holders  of  this  type  of  contract 
as  a  condition  precedent  to  the  extension  of  service.  The  charge 
of  $1.50  per  acre  per  year  for  the  first  ten  years  included  the  so- 
<jalled  water  right  charge. 

Other  contracts  of  the  same  form  were  issued,  which  provided 
for  a  charge  of  $1  per  acre  per  year  and  a  payment  of  $5  or  $6 
per  acre  for  water  right  or  initial  payment  at  the  time  of  the 
■execution  of  the  contract. 

The  second  principal  form  of  contract  is  that  used  by  the  Sut- 
ter-Butte Canal  Company.  It  is  essentially  the  same  as  that  is- 
sued by  the  Butte  County  Canal  Company.  The  rate  was 
<?hanged  to  $2  per  acre  per  year.  A  water  right  or  initial  charge 
of  $10  per  acre  was  generally  made  from  the  consumers  under 
this  form. 

When  rice  irrigation  became  an  important  part  of  the  business 
of  the  company,  a  supplemental  contract  was  issued  providing  for 
an  additional  charge  of  $3  per  acre  per  year  during  years  when 
water  is  used  for  the  in-igation  of  rice,  or  a  total  charge  of  $5 
per  acre  per  year  for  this  service. 

Where  water  is  pumped  from  the  ditch  by  the  consumer  a 
60-cent  reduction  is  made  to  partially  compensate  for  the 
additional  expense.     A  like  reduction  is  made  under  a  contract 
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between  the  Sutter-Butte  Canal  Company  and  tlie  Gridley  Land 
&  Irrigation  Company,  the  reduction  being  made  in  con- 
sideration of  the  latter  securing  water  right  contracts  for  Ac 
Sutter-Butte  Canal  Company. 

The  more  recent  contracts  of  the  Sutter-Butte  Canal  Company 
provide  a  rate  of  $5  for  rice  and  $2  for  all  other  crops,  but  are 
similar  to  the  preceding  in  other  respects. 

In  January,  1916,  the  canal  company  filed  with  the  Oommis- 
sion  a  short-term  form  of  contract  for  water  for  rice  irrigation. 
This  form  provides  for  a  charge  of  $7  per  acre  pei*  annum.  No 
initial  payment  is  required  of  the  consumer,  and  the  period  of  the 
contract  is  fixed  at  one  or  more  years  at  the  option  of  the  con- 
sumer. The  cost  of  facilities  necessary  is  advanced  by  the 
consumer,  but  is  considered  in  the  nature  of  a  loan,  which  is 
returned  at  such  time  as  the  income  from  the  lateral  reaches  a 
sufficient  amount  so  that  the  company  could  reasonably  be 
required  to  construct  the  extension. 

Following  is  a  summary  of  the  contracts  outstanding: 

TABLE  I. 

Summary  of  Sutter-Butie  Canal  Company's  Contracts  Outstanding. 

$1.00  flat  rate   7,990  acres 

1.50  rate  for  10  years— then  $1  rate 4,293  acres 

2.00  flat  rate   12,122  acres 

2.00  and  $6  rate  18,169  acres 

Contracts  under  OUstrap  system: 

$1.50  flat  rate 437  acres 

2.00  flat  rate 520  acres 

1.50  and  $4.50  rate  837  acres 

1,794  acres 

Total    44,358  acres 

Deduct  for  roads,  canals,  drainage  ditches,  and  lands  not  irri- 
gable          3,416  acres 

Total  irrigable  area  at  long-term  contracts   40,943  acres 

Short-term  contracts,  $7  per  acre  per  year « 7,440  acres 

Grand  total 48,383  acres 

Note.  —  $44f0  and  $5  rates  apply  only  in  those  seasons  when  additional 
n'ater  is  taken  for  the  irrigatian  of  rice. 

The  rates  collected  in  1917,  including  the  short-term  contracts, 
follow : 
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TABLE  II. 

Rates  CoUected  by  Sutter-Butte  Canal  Company  in  1917. 

Bate  Area 

$1.00  per  acre  per  year  10,631  acres 

1.50  per  acre  per  year 1,506  acres 

2.00  per  acre  per  year , 16,360  acres 

5.00  per  acre  per  year  ( rice)   6,384  acres 

7.00  per  acre  per  year  (rice)  7,440  acres^ 

Total  area  charged  41,321  acre* 

Of  the  total  area  charged,  36,000  acres  were  actually  irrigated. 
Condtict  of  Proceedings. 

Public  hearings  were  held  in  these  proceedings  in  Gridley  o.n 
June  6  and  7,  1917,  and  in  San  Francisco  on  November  26,  27,. 
28,  30,  and  December  1,  1917, 

At  the  hearing  it  was  stipulated  by  all  concerned  that  all  pro- 
ceedings heretofore  had  before  this  Commission  to  which  Sutter- 
Butte  Canal  Company  or  Gridley  Land  &  Irrigation  Company 
was  a  paii;y,  the  annual  reports  and  data  filed  pursuant  ttv 
general  order  Xo.  38  of  this  Commission,  on  file  with  this  Com- 
mission, be  considered  as  a  part  of  these  proceedings.  A  list 
follows : 

1.  Re  Sutter-Butte  Canal  Co.  for  an  order  authorizing  it  ta 
issue  and  deliver  certain  of  its  bonds  and  ratifying  and  approving: 
certain  acts  and  things  on  the  part  of  said  corporation  hereto- 
fore done  and  performed.  1  CaL  R.  C.  803.  Application  No,  239.. 

2.  Gridley  Water  Users  Asso.  v.  Sutter-Butte  Canal  Co.  7  CaL 
R.  C.  619,  Case  No.  426. 

3.  Re  Gridley  Land  &  Irrig.  Co.  11  Cal  R.  C.  672,  to  increase 
rates  to  be  charged  for  irrigation  water.     Application  No,  1506. 

4.  Faris  v.  Sutter-Butte  Canal  Co.  8  Cal.  R.  C.  8,  Case  No. 
753. 

5.  Lofgren  v.  Sutter-Butte  Canal  Co.  7  Cal.  R.  C.  647,  Case 
No.  789. 

6.  Re  Sutter-Butte  Canal  Co.  7  Cal.  R.  C.  645,  a  corporation, 
and  Richvale  Land  Co.,  a  corporation,  for  order  authorizing  said 
Richvale  Land  Company  to  make  certain  grants  and  conveyances 
to  Sutter-Butte  Canal  Company.    Application  No.  1770. 

7.  Re  Sntter-Butte  Canal  Co.  9  Cal.  R.  C.  2445,  a  corporation 

for  authority  to  issue  certain  promissory  notes  in  renewal  of 

notes  now  outstanding.     Application  No.  2007. 
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8.  Ee  Sutter-Butte  Canal  Co.  9  Cal.  R.  C.  49,  to  renew 
promissory  note.     Application  No.  2044. 

Canal  Company  a  Public  Utility. 

[1]  The  canal  company  alleges  that  it  is,  and  has  been  since  its 
organization,  a  public  utility,  and  that  its  predecessor,  the  Butte 
County  Canal  Company,  was  a  public  utility.  There  was  no 
denial  of  this  allegation  in  the  pleadings  or  by  evidence  of  any 
of  the  parties  to  the  proceedings.  Nevertheless,  the  evidence 
bearing  on  this  phase  will  be  briefly  reviewed. 
•  The  canal  company  claims  its  entire  water  supply  by  appro- 
priation. The  waters  of  the  Feather  River  taken  by  the  canal 
company  are  claimed  under  notices  of  appropriation  filed  by 
F.  R.  Fleming,  D.  C.  McCallum,  E.  A.  Bridgeford,  and  Butte 
County  Canal  Company  at  various  times  between  1902  and 
1905.  The  notices  stated  that  the  purpose  and  place  of  intended 
use  were  for  irrigation  in  Butte,  Sutter,  Glenn,  and  Colusa 
counties. 

The  Butte  County  Canal  Company  was  incorporated  as  a  public 
utility  water  company,  its  articles  of  incorporation  providing, 
among  other  things,  as  follows:  "To  acquire,  own,  bond,  ex' 
change,  lease,  sell,  or  otherwise  dispose  of  .  .  .  waters  or 
Avater  rights,  to  conduct,  maintain,  lease,  operate,  and  construct 
eanals  and  water  ditches;  to  locate,  condemn,  claim,  devest,  or 
otherwise  acquire  rights  of  way,  franchises,  water  and  water 
rights  or  to  sell,  lease,  or  otherwise  dispose  of  the  same  for  domes- 
tic, irrigation,  or  any  or  all  other  purposes ;  to  collect  tolls  and 
rents  for  the  use  of  such  water  so  furnished." 

The  company  obtained  franchises  from  Sutter  and  Butte 
counties  which  granted  to  the  Butte  County  Canal  Company  the 
right  to  construct,  maintain,  and  operate  a  system  of  canals,  to 
cross  highways,  etc.,  for  conducting  water  to  be  distributed  and 
sold  to  the  inhabitants  of  said  counties  for  irrigation  and  other 
purposes. 

The  history  of  the  canal  company  shows  that  an  advertising 
campaign  was  conducted,  public  meetings  held,  and  canvass  of 
the  district  made  in  the  effort  to  obtain  patrons  of  its  irrigation 
system,  the  company  holding  itself  out  to  serve  all  comers  within 
the  district.     During  the  construction  of  the  main  transmission 
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canal  the  company  exercised  its  right  of  eminent  domain,  and  by 
that  method  acquired  rights  of  way  through  the  so-called  Loony 
lands.  Since  that  date,  it  has  in  at  least  two  instances  exercised 
this  right  in  acquiring  rights  of  way. 

The  company  issued  so-called  water  right  certificates,  and 
contracted  with  the  ranchers  for  the  delivery  of  water  at  a  certain 
specified  rate. 

On  January  6,  1911,  the  Sutter-Butte  Canal  Company  was 
incorporated  and  shortly  thereafter  acquired  the  system  of  the 
Butte  County  Canal  Company. 

Its  articles  of  incorporation  are  those  of  a  typical  public 
utility  water  company,  and  provide  that  the  purposes  for  which 
the  company  was  formed  are,  among  others — 

"To  purchase,  appropriate,  divert^  or  otherwise  acquire,  own, 
bond,  exchange,  lease,  sell,  ...  or  in  any  wise  deal  in 
ivaters  or  water  rights,  rights  of  way,  dams,  canals,  and  ditches. 

"To  construct,  maintain,  lease,  operate,  and  conduct  canals 
and  water  ditches  in  the  state  of  California  or  elsewhere,  with 
all  the  necessary  distributing  dams,  gates,  flumes,  and  levees. 

"To  locate,  condemn,  claim,  divert,  or  otherwise  acquire  rights 
of  way,  franchises,  water,  and  water  rights,  or  to  sell,  lease,  or 
otherwise  dispose  of  same  for  domestic,  irrigation,  or  any  or  all 
other  purposes. 

"To  acquire,  purchase,  lease,  mortgage,  construct,  equip, 
operate,  and  maintain  canals,  flumes,  ditches,  pipe  lines,  and 
water  systems  for  the  distribution  of  such  waters  for  agricultural, 
domestic,  manufacturing,  mining,  power,  and  commercial  pur- 
poses  and  for  the  supply  of  counties,  cities,  and  towns  and  the 
inhabitants  thereof." 

The  canal  company  has  filed  with  the  Railroad  Commission 
all  its  rates,  rules,  and  regulations,  and  its  annual  reports  sub- 
sequent to  March  23,  1912.  Numerous  informal  complaints 
have  been  filed  with  this  Commission,  and  been  acted  upon  with- 
out either  the  canal  company  or  any  consumer,  whether  the 
holder  of  a  water  right  contract  or  otherwise,  objecting  on  tlie 
ground  that  the  canal  company  was  not  a  public  utility  subject 
to  the  jurisdiction  of  this  Commission. 

On  July  12,  1913,  a  large  number  of  water  users  filed  com- 
plaint with  the  Eailroad  Commission  against  the  canal  company, 
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alleging  that  complainants  were  water  users  and  eoutracl  holders 
and  that  the  canal  company  is  a  public  utility,  and  praying  that 
the  canal  company  be  required  to  take  over  and  operate  certain 
lateral  ditches.  Gridley  Water  Users  Asso.  v.  Sutter-Butte 
Canal  Co.  Case  No.  426,  7  Cal.  R.  C.  619. 

Other  formal  complaints  by  consumers  and  applications  by  the 
canal  company  have  been  filed  with  this  Commission  and  decisions 
rendered  thereon.  These  proceedings  are  enumerated  above. 
The  decisions  in  these  procedings,  both  formal  and  informal,  have 
directly  affected  practically  every  consumer  of  the  canal  company, 
and  these  consumers  have  in  no  instance  questioned  the  jui'isdic- 
tion  of  the  Commission. 

I  find  as  a  fact  that  this  company  and  its  predecessor,  Butte 
County  Canal  Company,  wer§  organized  as  public  utilities,  ap- 
propriated water  for  the  irrigation  of  certain  lands,  and  that  the 
water  so  appropriated  is  now  applied  to  those  lands;  obtained 
franchises  from  Sutter  and  Butte  counties  as  public  utilities; 
have  held  themselves  out  to  serve  anyone  within  the  area  of  service 
for  compensation,  and  by  advertising  and  otherwise  have  solicited 
business  generally  from  everyone  within  this  area. 

The  fact  that  this  company  entered  into  so-called  water  right 
contracts  does  not  prevent  it,  even  as  to  the  lands  covered  by  such 
contracts,  from  being  a  public  utility  subject  to  the  jurisdiction 
of  the  Railroad  Commission.  Palermo  Land  &  Water  Co.  v. 
Railroad  Commission,  173  Cal.  380,  P.U.R.1917A,  447,  160 
Pac.  228 ;  Limoneira  Co.  v.  Railroad  Commission,  174  Cal.  232,^ 
P.U.R.1917D,  183,  162  Pac.  1033. 

Canal  Company's  Finances. 

The  articles  of  incorporation  of  the  canal  company  provide  fop^ 
the  issuance  of  21,500  shares  of  stock  of  the  par  value  of  $1,250,- 
000,  of  which  there  are  outstanding  12,198  shares. 

A  summary  of  the  indebtedness  of  this  company  on  October 
31,  1917,  follows: 

TABLE  III. 
Sutter-Butte  Canal  Company^ s  Securities  Outstanding  October  3t,  1017. 

6  per  cent  first  mortgage  bonds   $3o0,000.(i0 

5  per  cent  Butte  County  Canal  Company  bonds 32,500.00 

Notes  payable,  6  per  cent  and  7  per  cent 290,016.79 

Total  indebtedness    J^U73AltJ.7» 

P.U.R.1918E. 
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The  following  stock  assessments  have  been  levied  and  col- 
lected : 

Assessment  No.  1,  levied  December   28,  1911,  $10  per  share $125,000 

Assessment  No.  2,  levied  November    8,  1912,     10  per  share 122,700 

Assessment  No.  3,  levied  March        24,  1914,      5  per  share 61,350 

Assessment  No.  4,  levied  July           17,  1915,      5  per  share 60,900 

Total    $370,040 

Mr.  R.  A.  Pabst,  one  of  the  Commission's  auditors,  reports 
the  assets  and  liabilities  of  this  company  and  its  profit  and  loss 
statement  as  of  December  1,  1916,  as  iShown  on  the  books  of  the 
company,  in  Commission's  exhibit  N"o.  1,  as  follows: 

TABLE  IV. 

As8eU  and  Liabilities  of  Butier-Butte  Canal  Company  as  of  Deeember  31^ 

1916. 

ASSETS. 

Fixed  capital  installed  prior  to  January  1, 1913  (schedule  A-5)  $1,088,721.32 
Fixed  capital  installed  since  December *31,  1912  (schedule  A>6)        154,738.06 

Total  fixed  capital  $1,243,459.38 

Cash    3,787.59 

Notes  receivable   (schedule  A-7) 4,662.04 

Due  from  consumers  and  agents 39,606.43 

Miscellaneous  accounts  receivable   1,403.11 

Interest  and  dividends  receivable 7,679.25 

Other  current  assets   4,983.00 

Miscellaneous  investments    334,114.01 

Materials  and  supplies   3,921.12 

Sinking  funds  (schedule  A-11)   1,361.38 

Treasury  securities    66,200.00 

Other  suspense 7,994.47 

Corporate  deficit 663,093.62 

Total  assets  $2,381,355.40 

LIABILITIES. 

Capital  stock   (schedule  A-12)    $1,250,000.00 

Funded  debt  (schedule  A-13) 428.000.00 

Note.<?  payable  ( schedule  A-15)    307,791.99 

Consumers'   deposits    5,027.1 5 

Miscellaneous  accounts  payable   2,590.45 

Interest  accrued    16,503.75 

Taxes  accrued   502.06 

Assessments 370,040.00 

Total  liabilitieB $2,381,355.40 

P.UJ1.1918B. 
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TABLE  V. 
Butter-Butte  Canal  Comptmy's  Profit  and  Loss  Btaiement  for  Year  1916, 
Income — 

Water  charges   $123,74  4.83 

Interest  revenues  9,64!).'25 

Rente  from  real  estate  owned  5,012.01 

Total   income    $130,306.09 

F^Tpenses — 

Pumping  expenses  $7.21644 

Distribution  expenses   3:},50!».03 

Commercial  expenses    1,288.08 

General  expenses: 

Salaries    8,400.00 

Office  expenses   2,018.42 

Law  expenses   3,738.21 

Railroad  expenses   5,470.52 

Injuries  and  damages    2,545.52 

Other  general  expense    00.00 

Insurance     989.10 

Extraordinary  repairs    44.75 

Taxes    3,777.50 

$69,088.37 

Interest    42,456.67 

Nonoperating  expenses — 

Rent  expenses    $1,996.15 

Miscellaneous  nonoperating  expenses  1,781.25 

Miscellaneous  rent  reductions    80.00 

Expenses  unprovided  for  elsewhere 545.00          4,411.40 

$115,956.44 
Profit  for  year's  operation   $23,349.65 


AddiHons  to  surplu 

Bad  bills  collected $91.40 

Profit  on  bonds  purchased  by  trustee 762.60 

Rebate  on  interest  on  note  2,775.00 

8,628.90 

Deductions  from  surplus — 

Discount  for  payment  of  securities  not  bearing 

interest     $904.30 

Discount  on  notes  sold    35.05 

Loss  on  real  estate  sold  127.50 

Uncollectable  water  bills   "  9,711.15 

Accounts  receivable  written  off   23.21 

Suspense  accounts  written  off 11.50 

Refund  of  overpayments   94.90 

10.007.61 

Net  profit  for  year   $16,070.94 

In  1916,  the  sum  of  $0,205  was  put  into  a  sinking  fund  for  tlm 

purpose  of  redeeming  the  company's  outstanding  securities.     The 

interest  charge  on  these  securities  is  $40,308  annually,  which, 

together  with  the  sinking  fund,  requires  the  payment  from  the 

annual  income  of  the  company  of  $46,513. 
P.U.R.1918E. 
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From  the  financial  standpoint,  it  is  necessary  that  this  com- 
pany have  an  income  of  approximately  $120,000  to  meet  main- 
tenance and  operation  expense  and  depreciation  and  interest  on 
outstanding  securities  in  order  to  break  even  without  considering 
dividends  or  profits  to  stockholders. 

Valuation. 
Appraisal  of  Canals  and  Structures. 

Appraisals  were  submitted  by  George  S.  Nickerson  for  the 
canal  company  and  R.  W.  Hawley  and  C.  H.  Loveland  for  the 
Commission. 

A  tabulated  summary  of  these  appraisals  follows: 

TABLE  VI. 
Comparative  Summary  of  AppraisaU  of  Canals  and  8tntcture$, 


Item. 


Company's  engineer. 


Reproduc- 
tion Cost. 


Present 

Value.' 


Commis- 

sion^fl 
Engineers. 


Estimated 
Cost  Kew. 


Diversion  dam 

Main  headgate 

Excavation — 

Main  canal 

Laterals    

kStiuctures — 

Main  canal  

Laterals 

Equipment  and  tools 

Xet  addition  for  new  construction 
Totals    


$41,020 
21,731 

213,172 
308,478 

47,061 

165,944 

7,249 

10,862 


$32,816 
19,179 

213,172 

308,478 

37,586 

147.195 

7,249 

10,862 


$20,.?64 
14,700 

183.R.'^7 

278.««>3 

40,647 

149,232 

8,740 

10,862 


$815,517 


$776,536 


$716,084 


The  Xickerson  appraisal  is  based  on  average  prices  of  materials 
and  labor  during  the  years  1913  to  1916,  inclusive.  That  of  the 
hydraulic  division  of  the  Commission  is  based  upon  prices  ob- 
taining  during  the  five  years  directly  preceding  the  recent 
abnormal  increase  due  to  war  conditions.  The  principal  differ- 
ence in  these  appraisals  is  the  estimated  cost  of  earthwork.  The 
average  price  of  excavation  estimated  by  the  Commission's 
hydraulic  division  is  2J  cents  higher  than  the  cost  of  excavation 
on  the  Sacramento  Valley  Westside  Canal  Company  system, 
which  the  evidence  shows  is  similar  to  that  of  Sutter-Butte  Canal 

Company.     Further,  the  estimate  of  the  Commission's  hydraulic 
P.U.R.1918E. 
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division  of  Uiat  portion  of  this  company's  system  known  as  the 
Cliandon  lateral  system  is  larger  than  the  cost,  as  shown  by  cost 
records  of  the  company.  Mr.  Xickerson's  estimate  of  earthwork 
cost  is  some  $59,000  in  excess  of  that  by  the  hydraulic  division. 
After  carefully  considering  the  testimony  relating  to  these 
appraisals,  I  believe  that  the  estimate  by  the  Commission's  hy- 
draulic division  is  fair. 

Real  Estate. 

[2]  Mr.  Nickerson,  for  the  canal  company,  estimated  a  value 
of  $137,655  for  rights  of  way,  the  price  per  acre  being  $100  and 
$150.  This  is  based  on  the  present  value  of  lands  adjacent  to 
the  canal  plus  an  addition  of  11  per  cent  for  engineering,  legal 
expenses,  and  interest  duriug  construction. 

It  appears  from  all  the  evidence  that  the  rate  per  acre  is  a  fair 
estimate  of  the  value  of  adjoining  property.  The  addition  of  11 
per  cent  for  overhead  is  manifestly  unjust,  and  not  in  accord 
with  the  law  as  set  out  in  the  decision  of  the  highest  court  in  the 
land.  In  the  Minnesota  Kate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup. 
Ct.  Eep.  729,  Ann.  Cas.  1916 A,  18,  the  Supreme  Court  of  the 
United  States  says:  "The  company  certainly  would  have  no 
ground  of  complaint  if  it  were  allowed  a  value  for  these  lands 
equal  to  the  fair  average  market  value  of  similar  land  in  the 
vicinity  without  additions  by  the  use  of  multipliers  or  other- 
wise to  cover  hypothetical  outlays.  The  allowances  made  below 
for  a  conjectui'al  cost  of  acquisition  and  consequential  damages 
must  be  disapproved ;  and  in  this  view  we  also  think  it  was  error  to 
add  to  the  amount  taken  as  the  present  value  of  the  lands  the 
further  sums  calculated  on  that  value,  which  were  embraced  in 
the  items  of  'engineering,  superintendence,  legal  expenses,'  ^con- 
tingencies,' and  interest  during  construction.'  " 

Thus  the  court  fixes  the  maximum  to  be  allowed  for  real  estate, 

aud  certainly  the  canal  company  will  be  treated  fairly  if  the 

avirage  value  of  adjacent  land  is  included,  and  especially  in  view 

of  the  fact  that  the  record  shows  that  a  considerable  portion  of 

the  right  of  way  was  donated  or  was  purchased  at  prices  of  grain 

land  before  irrigation  inci^eased  the  value  to  that  claimed  herein. 

Pursuing  the  method  in  the  past  employed  by  this  Commission, 
P.U.R.1918E. 
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I  recommend  that  the  sum  of  $124,039  be  included  for  real 
estate  and  rights  of  way. 

Fra/nchise  Vaivs,  Going  Concern,  and  Development  of  Business. 

[3]  The  canal  company  claims  that  the  elements  enumerated 
above  have  a  substantial  value. 

Mr.  Gordon  Hall,  president  of  the  canal  company,  testified  that 
the  total  investment  was  approximately  $1,114,000,  and,  adding 
interest  compounded  at  8  per  c^it,  the  total  sum  of  which  it  is 
claimed  the  investors  in  the  canal  company  have  been  deprived  is 
$1,750,000. 

There  is  included  as  a  part  of  this  expenditure  the  sum  of 
$11,000  for  the  development  of  the  rice  business  which  was  ex- 
pended by  the  company  in  obtaining  a  government  rice  experi- 
ment station  at  Biggs. 

The  sum  of  $11,000  is  made  up  of  a  lease  for  $1  per  year  for 
twenty  years  on  56.24  acres  of  land,  extension  of  ditches,  delivery 
of  free  water,  and  cash  donations. 

The  taking  over  and  operating  of  the  Eichvale  laterals,  at  the 
I'cquest  of  the  Commission,  it  is  contended,  cost  the  canal  com- 
pany $20,000.  No  definite  data  was  submitted  as  to  the  cost, 
and  apparently  no  deduction  was  made  for  the  appraised  value 
of  that  portion  of  the  system. 

The  purchase  of  the  assets  of  the  Sacramento  Valley  Farms 
Company  at  a  cost  of  $197,000  is  another  element  of  the  claimed 
developnu^nt  expense.  A  description  of  tiiis  transaction  is 
included  hereinbefore.  There  is  included  in  this  sum  $26,398 
spent  on  construction  work,  the  balance  being  largely  non- 
operative  lands.  The  annual  report  of  this  company  for  1910 
shows  the  book  value  of  nonoperative  lands  to  be  as  follows : 

Real  estate  owned $71,792.24 

First  mortgages  on  real  estate 35,450.00 

Second  mortgages  on  real  estate  9,370.79 

Contracts  for  the  sale  of  real  estate,  title  not  to  pass  until  final 

payment     30,853.21 

Total     $147,466.24 

The  canal  system  was  purchased  for  $400,000  in  bonds,  which 
has  since  been  reduced  to  $350;000  supposedly  out  of  earnings, 
$50,000  borrowed  from  the  Crocker  National  Bank  of  San  Fran- 
cisco, which  is  still  outstanding,  and  $40,000  in  cash.  The 
Sacramento   Valley   Farms   Company   was   purchased   by  the 
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issuance  of  notes  to  the  amount  of  $197,000.  The  holders  of 
these  securities  are  in  large  part  stockholders  of  the  canal 
company. 

The  total  outstanding  interest  bearing  indebtedness  is  $673,- 
116.79,  as  shown  in  Sutter-Butte  exhibit  X.  The  annual  interest 
charge  thereon  is  $40,308.  This  interest  has  been  paid  with  the 
exception  of  $23,133.39  accrued  interest  as  of  October  31,  1917. 

It  is  now  asked  that  not  only  compound  interest  at  8  per  cent 
on  actual  cash  advanced  be  included  as  development  expense,  but 
also  compound  interest  on  bonds  and  notes  for  which  interest  at 
G  per  cent  has  already  been  paid  out  of  earnings. 

We  find  this  company  at  this  time  still  in  its  development 
stage.  It  has  an  adequate  water  supply  available  for  a  much 
larger  acreage  than  is  now  irrigated,  and  by  the  enlargement  and 
extension  of  its  existing  facilities  can  deliver  water  to  this 
additional  area.  Apparently  the  canal  company  realizes  this^ 
for  it  makes  no  claim  for  the  inclusion  of  these  elements  of  value 
for  the  purpose  of  these  proceedings,  expressly  reserving  the 
right,  however,  to  ask  for  their  inclusion  in  the  future. 

This  system  being  still  in  its  development  stage,  it  would 
assuredly  be  unfair  to  the  present  consumers  to  compel  them  to 
reimburse  the  company  for  any  deficit  in  the  past  below  what 
might  now  be  considered  a  reasonable  rate.  The  rate  schedule 
which  I  shall  reconunend  be  established  will  be  adequate  to  pro- 
duce an  income  sufficient  to  return  to  the  company  interest  on  the 
value  of  these  elements  at  such  time  as  the  system  has  reached  its 
full  development 

Water  Rights. 

[4]  The  canal  company  filed  an  appraisal  of  its  properties,  but 
in  such  appraisal  made  no  reference  to  water  right  values.  There 
was  some  slight  testimony  on  the  part  of  witnesses  for  the  com- 
pany regarding  these  values.  Mr.  Hall,  the  president  of  the 
company,  in  the  course  of  his  testimony,  suggested  three  methods 
upon  which  a  rate  base  could  be  established.  In  the  course  of 
his  discussion  of  method  No.  2  in  this  r^ard,  Mr.  Hall  stated : 
^^If  one  were  to  allow  any  value  to  the  water  right  and  put  it 
as  low  as  $100  for  one  second  foot  and  give  us  1,500  second- 
feet  appropriation,  that  would  be  $150,000  and  actual  disburse- 
r.u.B.ioiSE. 
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ments  for  development  of  business  which  might  come  under  going 
concern  or  what  not — those  sums  added  together,  no  interest  on 
thesis  items,  the  total  is  $1,751,945." 

This  was  all  of  the  testimony  of  Mr.  Hall  regarding  water 
right  values.  The  only  other  witness  whose  testimony  related  to 
water  riglit  values  was  Charles  T.  TuUock,  superintendent  of  the 
canal  company.  Mr.  TuUock,  in  response  to  a  question  by 
counsel  for  the  company  as  to  whether  the  witness  heard  and 
concurred  in  the  opinion  of  Mr.  Hall  as  to  the  value  of  the  water 
right  of  the  Sutter-Butte  Canal  Company  on  the  Feather  river, 
and  as  to  whether  or  not  ilr.  Hall's  judgment  of  such  value  was 
reasonable,  declared  that  in  his  opinion  the  same  was  reasonable, 
but  stated  that  his  recollection  was  that  Mr.  Hall  had  declared 
$150  per  cubic  foot  for  1,500  feet  as  the  value  of  the  water  right 
of  the  company.  Mr.  TuUock  stated  in  substance  that  he  based 
tis  opinion  upon  his  experience  and  upon  knowledge  of  a  trans- 
action of  San  Joaquin  Laiid  &  Irrigation  Company  for  a  water 
right  on  the  Stanislaus  river.  Mr.  TuUock  admitted  that  he  did 
not  know  the  amount  of  the  cost  attending  the  acquisition  of  the 
water  rights  by  the  Sutter-Butte  Company,  and  in'  reply  to  the 
f oUowing  question  from  counsel  for  one  of  the  protestants — 

Question:  "Should  my  clients,  the  water  users,  be  charged  a 
return  value  on  that  $225,000  V 

Answered :  "WeU,  I  don't  know  that  that  would  come  up  for 
rate  fixing  at  the  present  time.  I  don't  know  that  it  would. 
It  might  be  beneficial  in  the  future." 

The  testimony  of  Mr.  Hall,  above  quoted,  and  the  testimony 
of  Mr.  TuUock,  the  substance  of  which  is  given,  constitute  all  of 
the  evidence  in  the  records  in  support  of  water  values.  It  is  far 
from  certain  from  such  evidence  that  it  is  the  intention  or  desire 
of  the  company  to  have  water  right  values  included  in  the  rate 
base  in  the  present  proceedings. 

If  it  is  the  desire  of  the  company  to  have  such  values  included, 
then  it  must  be  very  apparent  that  the  evidence  in  support  of 
such  contention  faUs  far  short  of  that  which  should  be  required 
upon  which  to  predicate  a  finding  of  value  of  water  rights.  This 
statement  is  made  having  fully  in  mind  the  rule  declared  by 
the  United  States  Supreme  Court  in  San  Joaquin  &  K.  R.  Canal 
&  Irrig.  Co.  V.  Stanislaus  County,  233  U.  S.  454,  58  L.  ed.  1041, 
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34  Sup.  Ct.  Rep.  652,  in  which  case  the  court  declai'es  that 
water  rights  acquired  by  appropriation  should  be  given  con- 
sideration. Such  pronouncement,  in  my  opinion,  does  not  con- 
stitute a  mandate  to  the  regulatory  body  to  enter  the  region  of 
speculation  or  guess  as  to  such  values,  but  the  obligation  still 
rests  upon  the  party  claiming  the  existence  of  such  values  to 
establish  same  by  satisfactory  evidence.  Such  evidence  is  absent 
in  the  present  proceedings. 

Cost  of  Plant. 

The  books  of  the  company  show  no  cost  of  constructing  the 
entire  System,  but  the  various  proceedings  and  documents  io 
evidence  disclose  the  following: 

TABLE  VII. 

Cost  of  Plant. 

Gross  purchase  price $530,72^ 

Less  credit  for  sale  of  water  rights 27^10 

Net  purchase  price $503,412 

Purchase  Sacramento  Valley  Farms  Company 197,000 

Construction  account  1911-1916,  inclusive  262,281 

Total    $962,693 

The  item  of  $262,281  represents  only  the  sum  expended  on  con- 
struction of  plant,  and  not  any  sum  which  may  have  been 
advanced  by  stockholders  for  deficits  in  maintenance  and  opera- 
tion expenses,  damages,  or  promotion  of  business. 

Contained  in  the  item  of  $197,000,  is  the  sum  of  $26,398, 
which  is  the  amount  spent  by  the  Sacramento  Valley  Farms  Com- 
pany in  the  construction  of  canals  and  structures.  This  sum  does 
not,  however,  include  the  cost- of  rights  of  way  for  the  so-called 
Chandon  or  Sunset  lateral  ditches. 

The  canal  company  has  now  acquired  from  the  Gridley  Land 
&  Irrigation  Company  a  portion  of  its  system  at  a  cost  of  approxi- 
mately $10,000,  and  it  has  now  become  a  part  of  the  operative 
system.  The  canal  company  must  immediately  proceed  to  im- 
prove and  repair  this  system.  The  estimated  cost  of  the  work 
is  $10,641,  or  a  total  investment  of  $20,641.  I  recommend  that 
this  sum  be  included  in  the  rate  base. 

It  is  hereby  foimd  as  a  fact  that  the  sum  of  $871,764  is  a  fair 
value  of  the  system  of  Sutter-Butte  Canal  Company  to  be  used  foi 
iho  purposes  of  these  proceedings. 
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Deprecialion  Fund. 

Mr.  Nickerson,  for  the  canal  company,  submitted  the  sum  of 
$10,565.60  as  the  annual  depreciation  of  the  plant  of  this  com- 
pany, arriving  thereat  by  the  so-called  straight-line  method. 
The  Commission's  hydraulic  division,  in  its  appraisal,  using  the 
sinking-fund  method  of  depreciation,  reports  the  sum  of  $7,572. 
The  merits  of  the  various  methods  of  arriving  at  a  sum  to  be  set 
aside  annually  for  this  purpose  have  been  discussed  fully  by 
this  Gonmaission  in  numerous  proceedings,  among  which  is 
Antioch  v.  Pacific  Gas  &  E.  Co.  5  Cal.  R.  C.  19,  39,  40 ;  and  it 
is  unnecessary  to  discuss  it  further  herein.  The  canal  company 
has  never  set  up  a  depreciation  reserve,  but  has  included  cost  of 
replacements  in  maintenance  and  operation  expenses. 

Maintenaiice  and  Operation  Expense. 

Tabulations  showing  the  maintenance  and  operation  expenses 
of  this  company  were  prepared  by  C.  X.  Gilleece  for  the  canal 
company  and  by  R.  A.  Pabst,  one  of  the  CoDMuission's  auditors. 
The  data  submitted  by  both  the  company  and  the  Commission 
check  sums  shown  in  the  annual  reports. 

The  total  operating  expenses  for  1916  were  $69,088,  and  it 
appears  from  the  testimony  that  1916  is  a  fair  criterion  of  future 
expense. 

Certain  modifications  of  this  sum  are  necessary  to  arrive  at  an 
amount  equal  to  the  annually  recurrent  expenditures  and  those 
extraordinary  expenditures,  occurring  at  irregular  inteiTals, 
which  should  be  amortized  over  a  period  of  years. 

There  is  included  in  the  data  submitted  showing  the  expeuvses 
for  the  year  1916,  the  sum  of  $4,590  which  was  expended  to 
replace  structures  which  outlived  their  usefulness. 
.  This  charge  was  made  in  this  manner  on  the  assumption  that 
it  was  in  the  nature  of  a  depreciation  allowance.  There  has  been 
computed  an  annuity  sufficient  to  meet  necessary  replacement  of 
plant,  and  if  the  above  sum  is  also  included  the  one  would  dupli- 
cate the  other. 

On  every  irrigation  system  of  this  kind,  there  occur  small 

breaks   in   canals,   seepage  on  adjacent  cultivated  lands,   and 

nimaerous  other  damages,  which  must  be  paid.    The  record  shows 

that  diiring  the  past  six  years,  this  company  has  expended  $23,2U4 
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for  this  purpose,  or  an  avcruge  annual  amount  of  $3,875.  The 
annual  sum  of  $4,000  is  included  for  this  expense. 

The  records  of  a  run-off  of  the  Feather  river  show  that  excessive 
floods  occurred  in  1907,  1909,  and  1914. 

This  river  is  peculiarly  located  in  that  the  district  to  the  west 
of  the  river  slopes  away  from  the  river.  At  times  of  excessive 
Hoods  the  water  escapes  from  the  river  bed  proper  and  spreads  over 
the  surrounding  county.  Debris  and  silt  are  carried  into  the 
canals,  structures  are  washed  away,  embankments  are  weakened, 
and  extensive  repairs  are  invariably  necessary  on  the  diversion 
dam. 

This  flood  condition  occurs  also  on  numerous  sloughs  and  small 
streams  in  the  district -through  which  the  canals  extend.  The 
flood  of  1914  necessitated  repairs  costing  $17,363.  The  records 
of  cost  of  repairs  due  to  previous  floods  are  not  available. 

In  1912,  during  the  excessively  low  water,  a  portion  of  the 
dam  was  burned,  and  it  was  repaired  at  a  cost  of  $10,610. 

[5]  The  record  shows  that  the  utility  has  at  least  exercised 
reasonable  diligence  in  attempting  to  reduce  or  eliminate  this 
extraordinary  expense.  The  dams,  canals,  and  structures  were 
n(»t  only  repaired,  but  the  stability  was  increased  and  better  and 
more  permanent  structures  were  constructed.  A  part  of  these 
expenditures  are,  therefore,  properly  chargeable  to  capital 
account.  The  available  records  of  cost  are  not  insufficient  detail 
to  separate  construction  costs  from  extraordinary  maintenance. 
Mr.  TuUock  testified  that  the  expense  in  repairing  this  damage 
would  equal  an  annual  allowance  of  at  least  $6,000  to  $7,000. 
Mr.  George  L.  Dillman,  consulting  engineer,  testified  that  $9,00J> 
annually  would  be  a  reasonable  allowance.  A  careful  analysis  of 
the  expense  incurred  in  repairing  the  dam  and  canals  in  1914 
indicates  the  following  segregation: 


Capital 
Expense. 


Extraordi- 
nary 
Mainte- 
nance, 


Temporary  bridge  and  miacellaneoiis 
Break  in  canals,  removing  silt,  etc.  . 

Bridpres  on  main  canal 

Small  repairs  and  auto  expense 

Work  on  dam 


$3,014 
7,976 


$003 
2,340 
1,000 
221 
1,000 


$11,890 


$5,473 
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Records  of  past  occurrence,  show  that  since  1907  damage  has 
been  done  to  the  system  every  second  year.  I  am  of  the  opinion 
that  $3,000  is  a  liberal  annual  allowance  to  be  included  for  this 
item. 

Increased  Federal  and  state  taxes  have  materially  increased 
that  item  over  the  1916  taxes.  Sutter-Butte  exhibit  Q  shows 
1917  taxes  as  $7,132.36  less  $670  on  annual  depreciation,  or  a 
net  tax  of  $6,666.36,  and  it  appears  fair  that  this  increase  in 
taxes  be  included. 

[6]  There  is  included  in  the  1916  expenses  an  item  of  $5,471 
for  Bailroad  Commission  expense,  which  is  a  part  of  the  expensi* 
incurred  in  preparation  for  this  hearing.  This  is  not  an  expen>o 
which  recurs  annually.  The  total  expense  of  this  company  in 
preparing  for  this  proceeding  was  $10,791.91,  as  set  out  in  Sutter- 
Butte  exhibit  R.  I  shall  recommend  that  this  expense  be 
amortized  over  a  period  of  ten  years,  and  that  in  addition  there 
be  included  the  sum  of  $700  which  is  the  approximate  average  of 
the  three  preceding  years. 

[7]  The  canal  company  states  that  it  is  and  will  be  necessary  to 
maintain  two  guards  at  its  dam  during  the  continuance  of  the 
war  at  a  cost  of  $1,800  annually.  This  expense  is  not  a  con- 
tinuing thing,  and  I  believe  should  be  amortized  over  a  period  of 
years.     The  sum  of  $800  is  included. 

[8]  Under  the  heading  "Harassing  Litigation'*  there  is  sub- 
mitted a  claim  for  an  annual  allowance  in  maintenance  and 
operation  expense  of  $20,000.  There  are  five  examples  of  this 
expense  cited;  of  the  five,  one  only  is  in  the  form  of  judgment, 
the  balance  being  still  pending.  One  item  of  this  claimed  expense 
is  litigation  involving  the  title  to  rights  of  way  of  the  Richvale 
system  acquired  from  the  Richvale  Land  Company.  This  item 
is  properly  chargeable  to  capital,  and  is  included  in  the  appraise- 
ment of  rights  of  way. 

AU  record  of  expenses  heretofore  have  been  entered  on  tho 
records  of  the  company,  and  must  necessarily  have  been  included 
in  the  records  of  maintenance  and  operation  expense  available. 
A  fair  sum  to  cover  this  expense  has  been  included  above. 

[9]  The  rendering  of  a  judgment  in  an  action  for  damages 
necessarily  carries  with  it  a  finding  of  negligence,  and,  notwith- 
standing the  utility  may  still  urge  its  freedom  from  liability,  we 
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are  compelled  to  accept  the  final  judgment  of  the  court  as  con- 
clusive as  to  negligence.  . 

The  question  arises  whether  or  not  the  company  shall  be  per- 
mitted to  pass  along  to  the  consumers,  who  are  in  no  wise  at 
fault,  the  penalty  imposed  by  law  upon  the  utility  for  negligence 
legally  established,  or  is  such  a  loss  one  which  the  utility  would 
have  to  charge  to  profit  and  loss,  and  not  be  recouped  in  rates  'i 
I  am  of  the  opinion  that  only  such  damages  as  may  be  reasonably 
anticipated  in  the  course  of  operation  with  reasonable  care  should 
be  allowed  in  a  rate  base,  and  the  simi  of  $4,000  included  above 
for  damages  is  adequate  to  care  for  such  expenses  of  this  nature 
as  are  properly  chargeable  to  maintenance  and  operation. 

In  view  of  increased  costs  of  material  and  labor,  the  average 
cost  of  maintenance  and  operation  for  some  years  will 
undoubtedly  be  materially  increased.  The  canal  company  claimed 
that  it  would  amount  to  an  appreciable  sum.  This  increased 
cost  has  been  considered  and  allowance  made  herein. 

Mr.  Gordon  Hall,  president  of  the  canal  company,  stated  that 
heretofore  no  salaries  had  been  received  by  any  of  the  officers 
of  the  company  although  he  had  devoted  at  least  one  half  of  his 
time  to  this  company.  I  believe  that  for  a  company  of  this  size, 
which  has  a  general  superintendent  at  a  salary  of  $6,000  per 
year  in  charge  of  its  operations,  it  is  too  much  to  ask  that  another 
general  officer  be  paid  a  salary  of  $6,000  per  year.  The  general 
plan  of  operation  and  financing  is  a  matter  for  the  board  of 
directors,  and  such  fees  as  are  customary  should  be  included  for 
their  services.  While  it  is  evident  that  the  president  of  this 
company  is  attentive  to  its  business,  a  salary  of  this  kind  is  a 
burden  which  I  believe  the  consumers  should  not  bear  at  this 
stage  of  the  development  of  the  company. 

The  canal  company  has  now  acquired  and  will  operate  a  por- 
tion of  the  Gridley  Land  &  Irrigation  Company's  system.  The 
estimated  cost  of  maintaining  and  operating  this  system  is  $2,000 
annually.  The^ompany  is  incurring  this  expense  at  the  request 
of  the  consumers. 

It  is  hereby  found  as  a  fact  that  the  sum  of  $72,995  is  a  fair 
sum  to  include  for  the  annual  maintenance  and  operation  expense 
of  this  company. 

A  tabulated  summary  of  the  annual  charges  follows : 
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Interest  on  $871,764.00  at  8  per  cent $69,741 

Depreciation   annuity    7,572 

Maintenance  and  operation  expense 72,995 

Total $150,308 

It  is  found  as  a  fact  that  the  above  sum  is  a  fair  and  just 
amount  to  be  annually  produced  by  the  canal  company's  rate 
schedule. 

Income. 

A  summary  of  operating  revenue  from  Sutter-Butte  exhibits  U 
and  W  and  Commission's  exhibit  No.  1,  follows: 

TABLE  vxn. 

Operating  Revenue. 


Year. 

Revenue. 

1911 

$19,928 
30,243 
50,617 
85,686 

1912 

1913 

1914 

1915 

94,268 

1916 

130,258 

1917 

124,610 

It  is  obvious  that  the  gross  revenue  of  this  company  has  not 
equaled  the  annual  charges  as  set  out  herein. 

A  tabulation  follows  showing  the  total  area  charged  under  the 
outstanding  contracts  and  the  irrigated  and  nonirrigated  portions 
of  this  area  for  the  years  1016  and  1917. 

TABLE  IX. 

Water  Charges  1916  and  1917, 

La/nds  Charged, 


Rate  Per  Acre  Per 
Annum. 


$1.00 

1.50 

1.50  (Gilstrap  system) 

2.00 * 

4.50 

5.00 

7.00 


Totals 


1916. 


Area. 


10,561 
417 
577 

12,123 
607 

10,470 
5,654 


40,309 


Amount. 


$10,561 

626 

865 

24,246 

2,732 

52,350 

38,878 


1917. 


Area. 


10,631 

320 

1,186 

16,360 


5,384 
7,440 


Amount. 


$10,631 

480 

1,779 

32,720 


$130,258 


41,321 


26,920 
52,080 


$124,610 


Lands  Charged  (Not  Irrigated), 


$1.00 

1.50  (Gilstrap  and  Sut- 
ter-Butte)     

2.00 1 

Totals- 1 


521 1 

152 1 
1,6.36 


$521 

228 
3.272 


2,309 


^4,021 


741 

747 1 
3,8331 


5,3211 


$741 

1,120 
7,C«t5 


$9,52 
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Lands  Charged  (Irrigated), 


$L00 • 

1.50 

1.50  (Gilstrap  system) 

2.00 X 

4.60 

5.00 

7.00 

Totals 


10,040 
265 
577 

10,487 
607 

10,470 
6,554 


38,000 


$10,040 

398 

865 

20,974 

2,732 

52,350 

38,878 


9,890 

215 

544 

12,527 


$9,890 
323 
816 

25,054 


5,384 
7,4401 


26,920 
52,080 


$126,2371 


36,000         $116,083 


Under  the  present  rates  one  consumer  may  be  paying  $1 
annually  per  acre,  -while  his  neighbor  is  paying  $1.50  or  $2  per 
acre  for  the  same  service.  This  discrimination  is  due  to  the  fact 
that  the  predecessor  of  the  Sutter-Butte  Canal  Company  issued 
contracts  providing  for  a  $1  and  $1.60  rate,  while  the  Canal 
Company  issued  its  contracts  for  $2  for  the  same  class  of  service. 

That  the  Commission  cannot  permit  this  discrimination  to 
continue  is  obvious.  The  rates  to  be  established  in  this  proceed- 
ing must  be  uniform  and  nondiscriminatory  in  their  application. 

[10]  The  revenue  of  this  company  will  be  materially  reduced 
by  the  elimination  of  the  area  which  has  heretofore  been  paying 
an  annual  charge  but  has  not  used  water  for  irrigation,  and  which 
does  not  carry  the  initial  charge  payment 

This  phase  was  discussed  by  Commissioner  Thelen  in  decision 
No.  4478,  Ke  Madera  Canal  &  Irrig.  Co.  P.U.K.1917F,  642, 
application  No.  2381,  decided  July  23,  1917,  who  states  in  part 
as  follows:  "This  Commission  has  jurisdiction  to  establish  the 
rate  to  be  paid  for  water  sold  by  a  public  utility  or  the  rate  to  be 
paid  by  a  customer  desiring  to  establish  the  relationship  of  cus- 
tomer and  utility  (a  minimum  rate  for  readiness  to  serve), 
but  not  a  rate  to  be  paid  by  a  person  who  does  not  desire  to 
purchase  water  or  to  be  placed  in  the  status  of  customer  of  a  public 
utility  water  company  with  the  right  to  call  on  the  utility  foj 
water  whenever  he  desires  to  do  so." 

It  is  a  difficult  matter  to  satisfactorily  estimate  the  area  that 

will  be  cultivated  to  rice  in  the  future.     It  appears  from  the 

evidence  that  at  the  time  rice  was  first  grown  in  this  vicinity  litle 

was  known  concerning  water  grass  and  its  eradication.     The* 

land  became  impregnated  with  this  weed  to  such  an  extent  that 

it  was  found  impossible  to  grow  rice  witliout  discontinuing  its 

cultivation  for  one  or  more  years  to  eradicate  this  noxious  weed^ 

Thus  in  any  year  a  sufficient  area  of  land  might  be  lying  fallow 
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or  use  only  siiflBcient  water  to  sprout  the  water  grass  which  is  a 
pai-t  of  the  procedure  by  which  it  is  eradicated,  to  materially  affect 
the  income  of  the  company.  It  appears,  however,  that  eicperience 
has  taught  that  if  the  land  is  kept  clear  of  this  grass  by  exercising 
care,  and  especially  during  the  first  year  of  its  cultivation  to  rice, 
this  hazard  can  be  materially  reduced,  if  not  in  fact  eliminated,  at 
a  reasonable  expense  per  acre.  The  following  tabulation  shows 
the  area  cultivated  to  rice  and  other  crops  1914  to  1917,  inclusive : 

TABLE  X. 
Area  Planted  to  Rice  and  Other  Crops,  19H-19X7,  Induaive, 


Crop. 

1914, 
Acres. 

1915, 
Acres. 

1916, 
Acres. 

1917, 
Acres. 

Rice    

11,700 
19,800 

12,550 
21,750 

16,631 
21,369 

12,800 

Other  crops 

23,200 

Totals 

1  31,500 

1  34,300 

38,000 

36.000 

1  No  deduction  for  nonirrigated  area. 

Mr.  TuUock  estimated  that  the  rice  area  irrigated  in  1918  will 
approximate  the  area  irrigated  in  1917. 

The  present  national  food  problem  has  undoubtedly  stimulated 
the  cultivation  of  large  areas  additional  to  those  which  would 
have  been  cultivated  in  a  normal  period.  This  is  especially  true 
of  rice.  On  the  other  hand,  this  is  a  business- in  its  development, 
and  the  growth  was  rapid  even  before  the  war  emergency  existed. 
In  computing  rates  the  area  that  it  could  be  reasonably  expected 
that  the  company  would  irrigate  with  the  expense  as  set  out  above 
will  be  used. 

The  canal  company  claims  that  its  average  loss  due  to  un- 
collectable  bills  is  8  per  cent  of  the  gross  income,  and  that  this 
will  continue. 

This  loss  appears  abnormal.  The  record  shows  that  the  per- 
centage while  large  in  1912,  1913,  and  1914  was  reduced  by  50 
per  cent  in  1915.  The  percentage  of  uncoUectable  bills  was 
greatly  increased,  due  to  the  burning  of  the  dam  and  flooila. 
This  has  been  cared  for  under  damages. 

The   company   henceforth   will   be   operating  under   a   new 

schedule  of  rates,  rules,  and  regulations  such  as  it  has  been  the 

practice  of  this  Commission  to  put  into  effect  and  as  set  out  in 

decision  No.  2689,  in  the  matter  of  the  practice  of  water,  gas, 

and  telephone  utilities  requiring  deposits  before  rendering  service, 

which  provides  means  for  the  reduction  of  this  loss  to  a  minimum. 
P.U.R.1918E.  38 
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Such  allowance  will  be  made  in  estimating  income  from  rates 
for  this  element  as  seems  fair  and  reasonable  under  the  conditions 
obtaining. 

A  small  portion  of  the  area  served  by  this  company  is  above 
the  level  of  the  ditches,  and  it  is  necessary  to  render  the 
additional  service  of  pumping. 

I  believe  that  it  is  unjust  that  this  expense  be  borne  by  the 
consumers  at  large,  and  shall  recommend  that  a  charge  of  $1 
per  acre  for  rice  and  60  cents  per  acre  for  other  crops  be  estab- 
lished for  this  service. 

Form  of  Rate. 

[11]  Messrs.  Hawley  &  Loveland  both  testified  that  the  only 
method  whereby  the  burden  of  the  expense  of  this  system  can 
be  iequitably  distributed  among  the  consumers  is  through  the 
establishment  of  a  measured  rate  schedule  whereby  each  con- 
sumer will  pay  on  a  quantity  basis  for  the  water  used.  The 
canal  company  asks  that  both  a  flat  rate  and  measured  schedule 
be  established,  leaving  it  optional  with  either  party  whether  or 
not  a  measuring  device  be  installed.  In  regard  to  the 
advisability  of  selling  water  on  a  measured  rate  base,  I  can  do 
no  better  than  quote  Commissioner  Thelen  in  decision  No.  4478, 
Re  Madera  Canal  &  Irrig.  Co.,  application  No.  2381,  decided 
July  23,  1917,  as  follows : 

"While  I  appreciate  that  the  consumers  under  this  system 
have  long  been  accustomed  to  a  rate  based  on  the  number  of  acres 
irrigated,  and  hence  naturally  cling  to  it,  I  am  convinced  that 
the  acre-foot  rate  is  fundamentally  right  and  should  be  adopted 
under  this  system.  The  acre-foot  rate  is  right:  (1)  Because 
it  is  fundamentally  just  that  each  consumer  should  pay  for  what 
he  receives,  whi<»h  can  be  done  only  by  measuring  the  water; 
and.  (2)  because  the  sale  of  water  by  measure  creates  prudence 
in  the  use  of  water,  and  checks  waste,  increases  the  amount  of 
water  available  to  the  community,  and  thus  helps  to  develop  a 
larger  acreage  and  to  increase  the  general  prosperity. 

"The  canal  company  is  willing  to  install  and  operate  the 
necessary  measuring  devices  in  connection  with  an  acre-foot  rate, 
and  asks  authority  to  do  so. 

"I  am  satisfied  that,  after  a  fair  tost,  the  consumers  under 
this  system  will  agree  that  the  acre-foot  form  of  rate  is  more 
just  and  constructive  than  the  acre  rate  heretofore  in  effect." 

P.U.R.1018E. 
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Bate  Schedule. 

After  a  careful  consideration  of  all  the  evidence  in  these  pro- 
ceedings I  find  as  a  fact  that  the  following  are  fair  and  reason- 
able rates  to  be  charged  by  Sutter-Butt€  Canal  Company  for 
water  delivered  from  its  canals  ftnd  laterals. 

Flat  rate. 

Rice,  $7  per  acre  per  year. 

Grain  irrigation,  50  cents  per  acre  per  irrigation. 

Plowing  for  water  grass,  first  irrigation,  $1  per  acre;  subsequent  irriga- 
tion, 50  cents  per  acre  per  irrigation. 
All  other  crops,  $2.60  per  acre  per  year. 
Measured  rate  (rice  irrigation). 

Where  water  is  measured,  the  rate  shall  be  as  follows:     Minimum 
charge  per  acre  per  year — 
Rice  irrigation,  $4  for  3  acre-feet  or  less. 
Grain,  water  grass  or  plowing.  75  cents  for  1  acre-foot  or  less. 
All  other  crops,  $2  for  1^  acre-feet  or  less. 
Excess  at  the  rate  of  $1.25  per  acre-foot. 

[12]  Heretofore  the  relation  between  the  canal  company  and 
its  consumers  has  been  established  by  contract. 

The  canal  company  now  asks  that,  in  view  of  the  fact  that 
the  consumers  have  paid  the  so-called  water  right  or  initial 
charge,  it  would  be  unfair  to  increase  their  rate  without  consider- 
ing this  fact,  and  request  that  the  rates  which  have  heretofore 
been  charged,  as  set  out  in  Sutter-Butte  contracts  ($5  per  acre 
for  rice  and  $2  for  all  other  crops),  remain  in  effect.  It  is 
obvious  from  the  foregoing  analysis  of  the  rate  that  this  is  an 
appreciable  reduction.  Complainants  in  case  No.  1083  also 
ask  that  consideration  be  given  the  fact  that  they  have  made  an 
advance  payment  on  rates,  and  that  a  lower  rate  be  established 
for  them  and  anyone  who  desires  to  enter  the  same  class  by 
paying  an  initial  charge,  than  for  the  consumer  who  pays  from 
year  to  year  without  making  this  advance  payment. 

A  large  portion  of  the  users  of  water  from  this  system  have 

paid  an  initial  charge  of  $10  per  acre,  and  whether  this  payment 

was  for  water  rights  or  in  the  nature  of  an  advance  payment 

on  rates  as  a  part  of  the  water  rental,  the  consumers  have  paid 

it,  and  it  seems  unfair  tliat  new  consumers  who  have  not  made 

a  similar  advance  should  receive  service  at  the  same  cost  as  those 

who  have  made  this  payment.    As  stated  by  Conunissioner  Thelen 

in  decision  Xo.  2531,  Ee  Murray,  Application  No.  1432,  7  Cal. 

E.  C.  p.  373 :  "On  the  other  hand  in  the  absence  of  a  decision  by 

the  supreme  court  of  this  state  holding  that  these  moneys  can  bo 

recovered,  the  Eailroad  Commission  would  be  inclined  in  so  far  as 
i^.U.R.lOlSE. 
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it  could,  on  the  facts  of  this  case,  to  give  effect,  in  equity,  to  the 
moneys  thus  paid,  and  to  regard  them,  in  so  far  as  it  can  do  con- 
sistently with  the  establishment  of  uniform  rates  and  the  pre- 
vention of  discrimination,  as  advance  payments  on  rates,  so  that 
the  consumers  holding  these  contracts  will  have  the  normal  rates 
which  they  otherwise  would  be  compelled  to  pay  reduced  to  the 
extent  of  reasonable  interest  on  the  moneys  which  they  had  paid." 

This  question  was  also  discussed  by  Commissioner  Eshleman 
in  decision  No.  536,  being  Ee  Murray,  2  Ca;l.  K.  C.  501,  Appli- 
cation No.  118:  "Before  leaving  this  subject,  however,  I  think 
it  well  to  say  that  contracts  entered  into  in  good  faith  between 
public  utilities  and  their  patrons  that  are  not  forced  or  com- 
pelled in  any  way,  and  are  based  upon  an  adequate  considera- 
tion, should  be  adopted  so  far  as  is  consistent  with  adequate  regu- 
lation as  the  basis  for  the  rates  for  the  service  performed  by  a 
public  utility  for  its  patrons." 

I  can  see  no  reason  why  these  contract  rates  should  not  be  con- 
tinued in  effect  without  discrimination  if  a  rate  schedule  be  es- 
tablished that  will  permit  of  a  prospective  consumer  receiving 
the  same  rate  by  paying  an  initial  charge  or  paying  a  higher 
rate  if  without  this  charge.  I  believe  it  would  but  work  jus- 
tice to  those  consumers  of  the  canal  company  who  have  paid  this 
initial  charge  to  establish  the  lower  rate.  The  existing  discrim- 
ination between  the  various  contract  holders  should  be  removed, 
however,  and  I  recommend  that  in  addition  to  the  schedule  set 
out  above  there  be  established  a  rate  schedule  including  an  ini- 
tial charge. 

Of  the  40,943  acres  under  contract,  slightly  in  excess  of 
30,000  have  contracted  at  the  $2  per  acre  rate.  All  the  con- 
tracts for  rice  irrigation  provide  for  the  payment  of  $5  per  acre 
per  year. 

The  rate  of  $5  for  rice  irrigation  and  $2  for  all  other  crops, 
with  an  initial  payment  of  $10,  is  substantially  in  accord  with 
the  rule  declared  in  the  Cuyamaca  Case,  supra. 

I  find  as  a  fact  that  the  following  are  just  and  reasonable 
rates: 

Initial  payment $10  per  acre 

Hice   irri^tion    5  per  acre  per  year 

All  other  crops  2  per  acre  per  year 

P.U.R.1918E. 
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The  rules  and  regnlationa  herein  provided  cover  all  edseutial 
dealings  with  consumers. 

Bules  and  Regulations. 

It  was  admitted  by  all  complainants  that  the  service  rendered 
by  the  canal  company  has  been  good.  Thus,  it  is  not  necessary 
to  discuss  rules  and  regulations  from  that  angle.  The  changed 
relation  between  consuirier  and  company,  however,  will  necessi- 
tate some  revision. 

The  principal  point  brought  out  at  the  hearing  related  to  the 
date  on  or  before  which  the  canal  company  must  be  notified  each 
year  that  a  consumer  desires  water.  Mr.  Tullock,  of  the  canal 
<;ompany,  contended  that  notice  should  be  given  on  or  before 
September  1st  of  each  year.  His  reasons  are  that  the  laterals 
are  serving  to  their  capacity,  and  if  a  new  consumer  desires  wa- 
ter for  any  material  acreage  it  would  be  necessary  to  increase 
the  capacity,  and  it  is  necessary  to  do  this  work  before  the  win- 
ter rains  set  in.  Further,  where  extensions  are  necessary,  it 
requires  some  time  for  their  construction,  and  the  rainy  season 
may  extend  well  up  to  the  irrigation  season,  and  make  it  physi- 
cally impossible  to  construct  the  lateral  in  time  to  deliver  water 
for  the  first  irrigation. 

If  the  canal  company  has  contracted  or  agreed  to  deliver  wa- 
ter for  that  irrigating  season  it  lays  itself  open  to  a  claim  for 
damages  if  water  is  not  delivered.  This  is  evidenced  in  the  case 
of  the  American  Rice  &  Alfalfa  Company,  where  that  company 
obtained  judgment  for  $20,000  against  the  Sutter-Butte  Canal 
Company  because  of  claimed  injury  to  crops  due  to  failure  to 
deliver  water  in  the  early  spring.  Mr,  Tnllock  also  stated  that 
of  the  area  irrigated  to  rice  a  considerable  area  discontinued 
service  for  one  or  two  years  in  order  to  eradicate  water  grass, 
and  if  no  notice  is  given  of  the  proposed  discontinuance  the  com- 
pany would  proceed  in  the  fall  of  the  year  to  expend  moneys 
in  the  repair  of  that  lateral,  or  enlarge  it  in  order  to  deliver 
water  to  a  siij)pr  sodly  increased  area,  whereas  in  reality  the  area 
during  the  next  succeeding  year  would  be  much  decreased,  thus 
burdening  the  canal  company  and  the  other  consumers  with  that 
unnecessary  and  useless  expense. 

All  parties  at  the  hearing  agreed  that  notification  of  the  canal 

company  at  the  date  above  mentioned  would  work  no  hardship 
P.U.R.19i8E. 
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on  consnuiors  other  than  those  enltivating  rice.  Mr.  Xuim  con- 
tended that  many  owners  of  rice  land  did  not  have  their  land 
leased  hefore  January  1  of  each  year,  and  therefore  could  not 
know  before  that  time  whether  they  would  irrigate  or  not,  and 
that  the  rice  market  fluctuated  to  such  an  extent  that  rice  grow- 
ers could  not  know  before  early  spring  whether  they  would  plant 
rice  or  not.  After  carefully  considering  this  phase,  I  believe 
that  prospective  consumers,  the  service  of  whom  will  require 
the  extension  or  enlargement  of  existing  facilities,  should  be  re- 
quired to  give  the  canal  company  as  much  time  as  possible  to 
complete  its  preparations,  and  on  the  other  hand  it  would  work 
a  hardship  on  some  consxuners  if  a  hard  and  fast  rule  were  made 
requiring^  them  to  give  notice  by  September  1. 

I  shall  therefore  recommend  that  a  rule  be  put  into  effect  re- 
quiring prospective  consumers  for  whose  service  it  is  necessary 
to  enlarge  or  extend  a  canal,  and  existing  consumers  whom  the 
canal  company  has  given  at  least  thirty  days'  notice  that  pros- 
pective business  may  require  the  enlargement  of  existing  facili- 
ties, to  file  application  for  water  for  the  next  succeeding  year 
on  or  before  October  1,  and  the  canal  company  not  be  obligated 
to  serve  those  who  do  not  apply  before  this  date.  All  other  con- 
sumers must  file  application  on  or  before  January  1  of  each  year. 
The  company  may,  however,  deliver  water  to  those  who  apply 
subsequent  to  these  dates,  provided  it  has  water  available  and 
can  prepare  the  ditches  for  its  delivery. 

If  any  question  arises  in  the  future  as  to  whether  or  not  it 
is  feasible  for  the  canal  company  to  deliver  water  to  a  belated 
applicant,  and  if  this  Commission's  attention  is  directed  to  it, 
such  relief  can  be  given  as  is  justified  in  the  specific  case. 

The  contracts  heretofore  in  effect  provide  for  payment  of  the 

entire  rate  on  September  1  of  each  year.     Although  there  was 

no  objection  to  this  at  the  hearing,  I  am  of  the  opinion  that  the 

pa;VTnent  of  the  entire  charge  at  one  time  works  a  hardship  on 

the  consumer,  and  I  shall  recommend  that  the  payments  be  made 

as  follows: 

Flat  rates  (rice  lands). 

$1.00  per  acre  to  accompany  application. 
3.00  per  acre  payable  on  or  before  February  Ist, 
3.00  per  acre  payable  on  or  before  July  Ist. 
Other  crops, 

•**0..')0  per  acre  to  accompany  application. 
1.00  per  acre  payable  on  or  before  February  Ist. 
1.00  per  acre  payable  on  or  before  July  let. 
P.U.R.1918E. 
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Measured  rates  (rice  lands). 

$1.00  per  acre  to  accompany  application. 
3.00  per  acre  payable  on  or  before  February  Ist. 
Use  over  3  acre-feet  per  acre  payable  at  end  of  month  of  use. 
Other  crops. 

$0.50  per  acre  to  accompany  application. 
1.50  per  acre  on  or  before  February  Ist. 
Use  over  li  acre-feet  per  acre  payable  at  end  of  month  of  use. 

Measuring  devices  are  not  at  present  installed  on  this  system. 
It  should  be  the  privilege  of  either  the  consumer  of  the  company 
to  apply  the  measured  rate,  which  rate  must  remain  in  effect 
until  this  Commission's  consent  is  obtained  to  the.  substitution 
of  another  form  of  rate.  The  cost  of  the  measuring  devices 
must,  under  the  decisions  of  this  Conmiission,  ultimately  be 
borne  by  the  utility.  However,  where  the  consumer  asks  to  be 
served  under  the  measured  rate,  I  believe  the  canal  company 
should  be  permitted  to  require  a  deposit  to  cover  the  cost  of  in- 
stallation,  which  deposit  must  be  returned  to  the  consimier  at 
the  end  of  one  year,  either  in  cash  or  as  credit  on  rates. 

'  Cases  1062  and  108S: 

There  now  remains  to  be  discussed  those  portions  of  the  com- 
plaints in  cases  1062  and  1088  which  are  not  directly  involved 
in  rate  fixing. 

The  complaint  of  Tranter  et  al.  Case  No.  1088,  in  addition 
to  bringing  into  question  the  rates  of  the  canal  company,  involves 
the  question  of  title  to  the  so-called  Gilstrap  ditches,  and  asks 
that  the  Commission  compel  Sutter-Butte  Canal  Company  to 
take  over  and  operate  these  ditches. 

This  matter  was  presented  for  this  Commission's  considera- 
tion in  the  complaint  of  Gridley  Water  Users  Asso.  v.  Sutter- 
Butte  Canal  Co.  7  Cal.  R.  0.  618,  Case  No.  426,  and  again, 
Re  Qridley  Land  &  Irrig.  Co.  11  Cal.  R.  C.  672,  Application 
No.  1506. 

For  a  full  discussion  of  this  matter,  reference  is  made  to  those 
decisions. 

During  the  course  of  this  hearing  a  tentative  agreement  was 

reached  between  complainants  in  case  No.  1083,  Sutter-Butte 

Canal  Company  and  Gridley  Land  and  Irrigation  Company,  to 

the  effect  that  Sutter-Butte  Canal  Company  would  acquire  th(?se 

laterals  from  the  Gridley  Land  and  Irrigation  Company  upon 

the  execution  by  complainants  of  a  certain  agreement  and  dood> 

for  right  of  way  of  which  complainants  claim  ownership.     This 
P.U.RJ918E. 
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agreement  was  admitted  in  evidence  as  Tranter  exhibit  Xo.  9, 
and  provides  in  effect  that  the  Sutter-Butte  will  acquire  from 
Gridlev  Land  and  Irrigation  Company,  maintain  and  operate 
these  laterals  upon  the  execution  of  deeds  to  all  rights  of  way 
from  owners  of  lands  throuarh  which  these  laterals  pass.  The 
Sutter-Butte  Canal  Company  has  done  all  that  can  be  reasona- 
bly expected  of  it  to  consummate  this  agreement,  but  certain 
landowners,  and  especially  those  adjacent  to  the  so-called  lateral 
No.  1  ditches  of  this  system,  have  refused  to  execute  these  deeds. 
The  canal  company,  upon  the  execution  of  the  above-mentioned 
contract,  caused  a  survey  to  be  made  of  these  laterals,  and  ob- 
tained an  abstract  of  title  of  the  various  parcels  of  land  involved 
at  considerable  expense.  I  am  now  informed  that  a  sufficient 
percentage  of  the  landowners  on  that  portion  of  the  system 
known  as  lateral  l^o.  4,  comprising  approximately  one  half  of 
the  system,  have  executed  these  deeds,  and  that  the  canal  com- 
pany has  now  acquired  that  lateral,  and  will  operate  it  com- 
mencing with  the  present  irrigation  season. 

Permission  to  transfer  this  portion  of  the  so-called  Gilstrap 
system  was  granted  by  this  Commission  in  Decision  No.  5125, 
Ee  Sutter-Butte  Canal  Co.  Application  No.  3508.  The  canal 
company  stands  ready  to  take  over  the  remaining  portion  of  this 
system,  and  now  complainants  have  refused  to  do  their  part  in 
the  very  things  which  they  sought,  through  the  power  of  this 
Coihmission,  to  force  Sutter-Butte  Canal  Company  to  do.  I 
shall  recommend  that  this  complaint  in  case  No.  1083  be  dis- 
missed in  so  far  as  it  relates  to  the  taking  over  and  operation  of 
these  laterals  by  Sutter-Butte  Canal  Company  and  the  Gridley 
I^and  4;  Irrigation  Company,  although  I  am  of  the  opinion  that 
consumers  and  utility  can  hope  to  secure  satisfactory  service 
only  when  service  is  rendered  direct  to  the  individual  consumer, 
and  not  through  an  intermediary. 

[13]  Complainant  Henry  H.  Sutter,  in  case  No.  1062,  asks 
that  this  Commission  order  Sutter-Butte  Canal  Company  to  re- 
turn the  moneys  collected  in  payment  for  a  so-called  water  right 
or  advance  payment  on  rates.  This  charge  was  made  in  1914, 
and  was  for  the  payment  of  $1,540,  being  at  the  rate  of  $10  per 
acre  for  154  acres.  The  canal  company  contends  that  this  pay- 
ment was  demanded  in  accordance  with  its  tolls  and  charges  on 
file  with  this  Commission  at  that  time,  and  is  a  part  of  its  rate 
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schedule,  and  that  the  rates,  including  the  so-called  water  right 
charge,  do  not  produce  the  revenue  to  which  it  is  entitled.  It 
is  further  contended  that  these  rates  have  had  the  approval  of 
this  Commission  by  being  filed  and  adopted  as  rates,  and,,  being 
the  legal  rates  iu  effect,  no  charge  could  be  made  without  the  au- 
thority of  this  Commission. 

The  complainant,  on  the  other  hand,  contends  it  is  a  charge? 
made  as  a  condition  precedent  to  the  extension  of  service,  and 
that  it  is  unlawful  for  a  public  utility  to  make  such  charge.  It 
is  a  well-established  principle  in  this  state  that  a  utility  cannot 
demand  payment  for  a  water  right,  in  addition  to  the  established 
rates,  as  a  condition  precedent  to  service.  San  Diego  Land  & 
Town  Co.  V.  National  City,  74  Fed.  79,  86 ;  San  Joaquin  &  K. 
iliver  Canal  &  Irrig.  Co.  v.  Stanislaus  County,  191  Fed.  875, 
891,  and  Byington  v.  Sacramento  Valley  West  Side  Canal- Co. 
170  Cal.  124,  148  Pac.  791. 

This  contract  was  made  subsequent  to  the  effective  date  of 
the  Public  Utilities  Act,  and  had  the  tentative  approval  of  this 
Commission  by  being  filed  and  permitted  to  be  effective  as  a 
rate;  therefore,  the  return  of  the  money  collected  could  not  be 
considered  reparation,  due  to  the  utility  unlawfully  deviating 
from  its  legal  schedule  of  rates*-  The  preceding  computation  of 
rates  shows  that  the  annual  charges  provided  in  the  contract, 
together  with  the  so-called  water  right  payment,  approximates 
,  a  fair  rate  for  the  service  rendered. 

Order. 

Public  hearings  having  been  held  in  the  above-mentioned  pro- 
ceedings, and  said  proceedings  having  been  regularly  submitted 
and  being  jiow  ready  for  decision. 

The  Railroad  Commission  of  the  state  of  California  hereby 
makes  the  following  findings  of  fact : 

(1)  The  Railroad  Conunission  finds  that  the  rates,  charges, 
rules,  regulations,  contracts,  and  practices  in  the  service  of  wa- 
ter of  Sutter-Butte  Canal  Company,  are  unjust  and  unreasona- 
ble in  so  far  as  they  differ  from  the  rates,  charges,  rules,  regula- 
tions, contracts,  and  practices  herein  established. 

(2)  The  Railroad  Commission  hereby  finds  that  the  rates, 
charges,  rules,  regulations,  contracts,  and  practices  herein  es- 
tablished are  just  and  reasonable  rates,  charges,  rules,  regula- 
tions, contracts,  and  practices. 
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Basing  its  order  on  the  foregoing  findings  of  fact  and  each 
statement  of  fact  contained  in  the  opinion  which  precedes  this 
order, 

It  is  hereby  ordered  as  follows : 

(1)  Sutter-Butte  Canal  Company  ia  hereby  ordered  to  es- 
tablish and  file  with  the  Railroad  Commission,  on  or  before 
twenty  days  from  the  date  of  this  order,  the  following  rates  for 

water: 

SCHEDULE  NO.  1. 
PUU  Ratet. 
Rice  irrigati<m,  $7  per  acre  ^  year. 
Orain,  50  cents  per  acre  per  irrigation. 
Water  graM  or  plowing,  $1  per  acre  first  irrigation. 
Water  grass  or  plowing,  50  cents  per  acre  each  subsequent  irrigation. 
All  other  crops,  $2.50  per  acre  per  year. 

SCHEDULE  NO.  2. 
Measured  Bates, 
^linimum  charge  per  acre  per  year — 

Rice  irrigation   $4.00  for  3    acre-feet  or  less 

Ghrain  and  water  grass 75  for    i  acre-foot  or  less 

All  other  crops  2.00  for  li  acre-feet  or  less 

Excess  at  the  rate  of 1.25  per  acre-foot 

SCHEDULE  NO.  3. 

Initial  charge   $10  per  acre 

Annual  Charges — Flat  Rates, 

Kioe  irrigation    $5  per  acre 

All  other  crops  2  per  acre 

Measured  Rates, 
Minimum : 

Rice^  $3  per  acre  per  year  for  3  acre-feet  or  less. 

All  other  crops,  $1.50  per  acre  per  year  for  li  acre-feet  or  less. 

Excess  at  the  rate  of  $1.25  per  acre-foot. 

(2)  Sutter-Butte  Canal  Company  shall  file  and  put  into  effect 
within  twenty  days  from  the  date  of  this  order,  revised  rules, 
regulations,  and  contracts  to  conform  with  the  findings  herein 
and  with  the  rules  laid  down  by  the  Commission  in  Decision  No. 
L>879,  Re  Water,  Gas,  Electric  &  Teleph.  Utilities,  8  CaL  R.  C. 
^572. 

Tt  is  further  ordered  that  in  all  other  respects  these  proceed- 
in  2:s  be  and  the  same  are  hereby  dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  state  of  California. 

Note— Payment  for  water  used  for  irrigation  based  on  an  acreage 
^cheJiile  should  be  made  only  for  the  net  area  of  the  crop  as  shown 
1)V  the  application.    Ee  Fowler,  Receiver,  Decision  Xo.  5071,  Appli- 
cation Xo.  3369,  Jan.  25, 1918.    Rehearing  denied  Feb.  18,  1918. 
r.T'.R.iftiSE. 
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CAI.IFORMA  RAlIiROAD  COMMISSION. 

GEO.  H.  COMPTOX  et  al. 

V. 

EICHFTELP  LAXD  COMPANY  et  al. 
[Decision  No.  5025;  Case  No.  995.] 

Public  utilities  —  iMud  company  operating  water  system. 

1.  A  land  company  owning  and  operating  a  water  system,  which 
undertakes  to  supply  water  for  compensation  to  all  who  apply  within 
a  designated  tract  of  land  to  which  the  water  wats  dedicated,  is  a  pub- 
lic utility  subject  to  the  jurisdiction  of  the  Commission,  and  not  a  mu- 
tual company,  although  it  was  the  intention  of  the  land  company  that 
ultimately  the  water  system  should  be  operated  upon  a  mutual  basis 
for  the  sole  benefit  of  the  landowners. 

Sale  ^  Jurisdiction  of  ConimiHsittn  ^  Authority  made  transfer*. 

2.  A  land  company  which  constructs  and  operates  a  water  system 
to  supply  purchasers  of  land  with  water  cannot  convey  such  system  to 
another  company  which  it  organized,  to  operate  such  water  system, 
without  securing  authority  from  the  Commisaion  to  make  such  trans- 
fer. 

[January  9,  1918.] 

Coii PLAINT  against  irrigation  service  on  the  Richfield  lauds; 
order  directing  Richfield  Land  Company  to  file  plans  for  im- 
pr(ivenients  and  repair  of  its  water  system,  and  to  file  a  set  of 
niles  and  rogidations  providing,  among  other  things,  for  a  sched- 
ule of  deliveries  of  water  by  rotation. 

Appearances:  W.  A.  Fish  and  Robert  D.  Kellogg  for  com- 
plainants ;  J.  D.-  Lederman  for  defendants. 

By  the  Commission :  Complaint  is  made  of  the  service  of  ir- 
rigation water  on  "Richfield  lands"  near  Richfield,  Tehama  coun- 
ty. The  most  important  question  is  raised  by  the  motion  of 
defendants  to  dismiss  the  complaint  upon  the  grotmd  that  the 
Commission  has  no  jurisdiction,  because,  as  it  is  alleged,  neither 
defendant  is  a  public  utility. 

Pleadings. 

The  amended  complaint  alleges  that  Richfield  Land  Company 
purchased  and  subdivided  a  tract  of  about  4,800  acres  of  land  in 
Tehama  county,  now  known  as  the  ^Tlichfield  lands,"  and  con- 
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structed  a  water  system  to  irrigate  said  lands;  that  about  2,400 
acres  thereof  have  been  sold,  of  which  about  1,100  acres  are  un- 
der irrigation;  that  there  is  an  inadequate  supply  of  water  for 
oven  the  present  acreage,  with  resultant  losses  to  irrigators ;  that 
the  available  supply  is  not  equitably  distributed  in  proportion 
to  acreage  and  with  great  losses  through  seepage;  that  the  flat 
rate  of  $2  per  acre  provided  by  contract  is  improperly  applied 
to  lands  not  actually  irrigated;  and  that  defendants  threaten  to 
refuse  to  deliver  water  until  such  charge  be  paid.  The  prayer 
is  that  defendants  supply  adequate  service  of  the  amount  of  water 
specified  in  its  contracts,  furnish  additional  water  at  equitable 
rates  to  be  fixed,  and  that  they  be  restrained  from  charging  for 
water  for  lands  not  irrigated. 

The  answer  to  the  amended  complaint  denies  practically  all 
'  f  the  material  allegations,  except  the  incorporation  of  defend- 
ants, the  subdivision  and  sale. of  the  lands,  and  that  1,100  acres 
are  luider  iiTigation,  and  contains  a  motion  to'dismiss  the  com- 
plaint for  lack  of  jurisdiction. 

Hearings  were  held  by  Examiner  Westover  at  Tehama  and 
San  Francisco. 

Prior  to  the  first  hearing,  defendants  made  an  offer,  based  on 
their  engineer's  report,  hereinafter  referred  to,  to  the  effect  that 
the  land  company  would  pay  to  the  water  company  $16,000  to 
fully  complete  the  system  and  turn  over  the  management  to  the 
users.     This  offer  w^as  refused  by  complainants. 

Jurisdictional  Facts, 

[1,  2]  The  facts  as  shown  by  the  evidence  are  as  follows: 
Defendant,  Richfield  Land  Company,  was  incorporated  in 
October,  1011,  with  an  authorized  capital  stock  of  $300,000, 
divided  into  3,000  shares  of  the  par  value  of  $100  each,  for  the 
purpose  of  acquiring  and  dealing  in  real  estate,  stocks,  and 
bonds,  lending  and  borrowing  money,  conducting  farming  opera- 
tions, merchandising,  and  doing  any  and  all  other  things  neo(»s- 
sary  or  convenient  for  the  accomplishment  of  said  purposes.  It  is 
not  expressly  authorized  by  its  articles  of  incorporati^m  to  engage 
in  the  water  business.  It  subsequently  acquired  and  subdivided 
a  tract  of  about  4,800  acres  of  land  now  known  as  Kichfield, 
lands,  located  near  Kichfield  Tehama  county. 

r.U.R.391SE. 
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EichfioUl  Water  Company  was  incorporated  in  Xovember, 
1911,  with  a  capital  stock  of  $48,000  divided  into  4,800  shares 
of  the  par  value  of  $10  per  share,  for  the  purpose  of  engaging 
in  the  business  of  developing,  producing,  and  distributing  water 
for  domestic,  industrial,  manufacturing,  and  irrigation  purposes 
and  constructing,  maintaining,  and  operating  the  necessary 
plants,  canals,  and  appliances  therefor.  The  articles  do  not  in- 
«licate  an  intent  to  limit  the  service  of  water  to  stockholders  of 
the  company  nor  to  serve  water  without  profit  or  upon  a  mutual 
basis.  The  articles  are  simihir  to  those  of  the  usual  water  com- 
pany organized  to  sell  water  for  profit  to  the  general  public. 
However,  the  by-laws  show  an  intent  to  limit  service  to  stock- 
holders, and  provide  in  article  15  that  "stock  shall  be  issued  only 
to  owners  of  the  lands  or  portions  of  the  lands"  described  as  Rich- 
field lands;  that  shares  shall  be  "appurtenant  to  the  lands  for 
which  they  are  issued  .  •  .  which  lands  shall  be  described 
in  the  certificates,  .  •  •  and  shares  of  stock  shall  be  transfer- 
able only  with  said  lands,  and  pass  as  appurtenant  thereto." 

About  January,  1912,  a  contract  was  made  providing  that  de- 
fendant land  company  drill  wells,  install  pumping  plants,  and 
construct  canals  and  ditches  necessary  for  irrigation  of  the  so- 
called  *TRichfield  lands,"  and  that  subsequently  the  land  com- 
pany would  convey  to  the  water  company  the  necessary  sites  to 
be  selected  by  the  land  company  for  wells  and  pumping  plants, 
rights  of  way  for  canals  and  ditches,  and  all  water  rights  owned 
or  controlled  by  the  land  company,  with  the  plant  and  system- 
In  consideration  therefor,  the  water  company  agreed  to  deliver  . 
to  the  land  company  one  share  of  its  authorized  capital  stock 
for  each  acre  of  Richfield  lands  placed  under  irrigation,  the  stock 
to  be  delivered  from  time  to  time  as  the  irrigation  ditches  and 
supply  system  were  extended,  and  the  stock  to  be  delivered  by 
the  land  company  to  purchasers  of  Richfield  lands. 

Pursuant  to  the  agreement,  defendant  land  company  con- 
structed and  put  into  operation  a  water  system  and  operated 
the  same.  On  August  3,  1916,  it  purported  to  execute  and  de- 
liver to  defendant  water  company  a  deed  conveying  the  plant 
and  system  to  the  water  company.  During  all  of  this  time  Rich- 
field Land  Company,  which  constructed  and  owned  the  water 

system,  was  engaged  in  delivering  water  for  compensation  gon- 
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orally  within  the  Richfield  lands.  Tlie  eoiisuiiiers  to  whom  the 
water  was  delivtred  were  not  stockholdt^rs  of  the*  Kiehfleld  Laud 
C'(-nipiniy.  They  j)aid  for  the  water  at  regular  rates,  which  were 
charge 'd  and  eolleeted  hy  the  land  eompany  in  its  name.  It 
was  the  practice  of  the  company  in  .sdliii*:^  lauds  within  the  Kieh- 
iicLl  tract  to  enter  into  a  contract,  under  the  terms  of  which 
the  company  agreed  to  sell  and  deliver  to  the  purchaser  a  cer- 
tain  number  of  shares  of  the  capital  stock  of  the  Kichfield  Wa- 
ter Company.  The  entire  plan  uniiuestionahly  contemplated 
that  ultinuitely  the  supply  of  water  should  be  upon  a  mutual 
basis,  the  system  being  owned  by  the  water  company,  and  not 
the  land  eompany,  and  the  water  being  delivered  to  st(x*kholders 
of  the  water  company.  Whatever  the  ultimate  purpose  was» 
however,  the  evidence  clearly  shows  that  as  long  as  the  Richfield 
Land  Company  owns  and  operates  this  water  system  it  is  not 
doing  so  as  a  mutual  water  company,  but  is  doing  so  as  a  public 
utility.  The  evidence  clearly  establislu^s  the  fact  that  the  Ri'.^h- 
lield  Land  Company  undertook  to  supply  water  generally  for 
compcnsatii.n  within  that  tract  known  as  the  "Richfield  lands/' 
and  that  it  dedicated  its  water  g(nerally  to  the  public  on  the 
**Riclifield  lands,"  and  we  find  these  to  be  facts.  The  facts  estab- 
lish  the  status  of  the  Richfield  Land  Ci>mpany  as  a  public* utili- 
ty under  the  provisions  of  §  2  of  the  Public  Utilities  Act  and 
chapter  SO  of  the  Statutes  of  1913.  This  being  so,  there  could 
be  no  lawful  conveyance  of  its  public  utility  property  to  the  water 
company  without  the  consent  of  the  Railroad  Conunission  first 
l)eing  had  under  §  51  of  the  Piiblic  Utilities  Act.  Xo  application 
to  the  Railroad  Conunission  for  authority  so  to  transfer  this  wa- 
ter system  has  ever  been  made,  and  no  consent  of  the  Railroad 
Commission  to  any  such  transfer  has  been  gi'anted. 

We  believe  the  conclusion  to  be  irresistible,  th(»refore,  that  the 
land  company  is  a  public  utility,  and  that  the  purported  convey- 
ance of  August  3,  1916,  is  void  under  the  provisions  of  §  51  of 
the  Public  Utilities  Act. 

We  pass  now  to  a  consideration  of  the  question  of  service. 

Heretofore  defendant  has  attempted  to  deliver  water  on  the 
demand  of  individual  consumers.  This  caused  confusion  and 
delay  in  the  deliveries  with  the  consequent  poor  service.  The 
ditches  are  in  poor  condition  due  to  deferred  maintenance,  im- 
proper care,  and  the  presence  of  gopher  holes  in  the  banke.    Ex- 
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crssive  scTpage  occurs  clue  to  lliis  (Miiditioii.  :;iid  also  in  .-^/ji  iy 
soils  through  \vhieh  the  ditcher  oxUiid.  (\)inplaiiiants  coiitond 
that  watrr  is  not  delivered  to  the  hiirhest  point  of  the  land,  and 
that  diseriiiiination  exists  in  the  delivery.  It  is  clearly  shown 
that  the  serviec  is  poor;  that,  with  the  system  in  its  present  con- 
dition and  with  the  methods  of  operation  in  vc^ie,  an  ade^jnale 
sn}>ply  of  water  einniot  be  delivered. 

Mr.  II.  T.  (^>ry,  engineer  for  defendant,  and  C.  H.  Loveland. 
assistant  hydranlie  engineer  for  the  Commission,  substantially 
agree  as  to  the  remedies  for  this  condition.  These  are  (1)  es- 
tablishment of  a  rotati(m  schedule  of  deliveries,  (2)  lining  ap- 
proximately 2  J  miles  of  canal,  (3)  construction  of  two  flumes  of 
standard  de:  ign  to  replace  flumes  of  unsatisfactory  type,  and 
(4)  thoroughly  cleaning  and  repairing  cana's  and  structures. 
By  making  tluse  repaiis  and  improvements  and  delivering 
water  in  a  businesslike  manner,  the  water  supply  will  be  con- 
sen'ed  and  a<le(iiiate,  and  satisfactory  service  can  be  rendered. 

The  amended  complaint  tiled  April  0,  1017,  prays  for  the 
establishment  of  a  rate  schedule.  After  carefully  considering 
this  matter  it  appears  advisable  to  defer  the  rate  fixing  until 
such  time  as  the  service  is  improved.  The  Commission  would 
then  be  enabled  to  consider  all  proper  costs  under  full  service 
conditions. 

Note. — Public  utilities ;  what  are. 

An  electric  company,  even  though  limited  by  charter  to  the  sale 
of  current  to  a  ninnicipality  or  an  operating  utility  therein,  under 
vg  2  and  3,  el  a}'.  228,  Connecticut  Public  Acts  of  1915,  may  be 
authorized  by  the  Commission  to  sell  energy  to  a  private  manufac- 
turing concern  upon  having  obtained  the  written  consent  of  sucli 
nmnicipalitv  tlieieto.  Re  Shore  Line  Electric  R.  Co.  (Conn.)  Docket 
No.  2701,  March  1,  1918. 

Tn  State  ex  rel.  McGhee  v.  Black  Diamond  Co.  (1917)  —  Ohio 
St.  — ,  119  N".  E.  105,  it  was  held  that  where  a  railroad  company 
organized  under  the  lavs  of  the  state,  with  authority  to  exercise  the 
sovereign  power  of  the  state,  has  constructed  and  (  pe rated  as  a  com- 
mon carrier  a  line  of  railroad  portions  of  which  are  along  and  across 
public  highways  or  other  railroads,  it  becomes  impressed  with  a  pub- 
lic interest;  and  that  a  purchaser  thereof,  either  at  judicial  sale  or 
otherwise,  has  no  right  to  operate  it  for  its  own  private  purpose  or. 
the  purposes  of  those  with  whom  it  may  privately  contract,  to  the 
exclusion  of  the  public. 
P.U.R.1918E. 
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CALIFORNIA  RAIIiROAI>  COMMISSION. 

EE  UNION  HOME  TELEPHONE  &  TBLKGJiAPH  COEPORA- 

TION. 

[Decision  No.  5314;   Application  No.  2920.] 

SecuHty  issues  —  Sale  of  bonds  to  utility  —  Financi€U  condition, 

1.  A  sale  of  bonds  by  one  utility  to  another  may  be  authorized, 
although  the  financial  condition  of  the  company  issuing  the  same  might 
not  warrant  the  sale  to  the  public,  where  the  purchasing  company  is 
fully  advised  as  to  the  value  of  such  securities,  and  rates  and  service 
will  not  be  affected. 

Monopoly  and  competition  —  Telephone  companies  —  Consolidation 
to  eliminate  waste. 

2.  The  consolidation  of  two  competing  telephone  systems  was  held 
to  be  in  the  public  interest  as  a  means  of  eliminating:  waste,  inefficiency, 
and  the  uuvine  cost  of  maintaining  separate  systems. 

Discrimination  —  Ffee  service  betiveeti  logical  telephone  areas, 

3.  Toll  service  sliould  be  substituted  for  free  service  between  logi- 
cal telephone  areas,  since  it  is  unfair  to  impose  the  additional  cost  of 
this  service  upon  the  great  number  of  those  who  seldom,  if  ever,  use  it. 

[April  16,  1018.] 

Appi.icatiok  of  the  Union  Home  Telephone  &  Telegraph 
Corporation  for  authority  to  sell  property  and  franchises  to 
the  Pacific  Telephone  &  Telegraph  Company,  and  of  the  Pacific 
Telephone  &  Telegraph  Company  for  authorization  to  sell 
property  and  franchises  to  the  Union  Home  Telephone  &  Tele- 
^aph  Corporation.  Petition  for  transfer  of  properties  granted, 
nn<l  companies  authorized  to  put  into  effect  their  reguhir 
schedule  of  rates  in  the  vari(^us  exchange  areas  actjuired;  the 
Pacific  Telephone  &'  Telegraph  Company  to  establish  toll  rates 
l)etween  exchange  areas  heretofore  receiving  free  toll  service, 
provided  the  exchange  areas  it  pn^poses  to  establish  are  first 
approved  by  the  Commission.  The  Union  Home  Telephone  & 
Telegraph  Corporation  was  authorized  to  issue  $219,000  face 
value  of  its  bonds,  to  be  sold  to  the  Pacific  Telephone  &  Tele- 
graph Company  at  not  less  than  S-VI^,  the  proceeds  thereof  to 
be  used  to  discharge  $182,500  of  outstanding  debentures;  als(» 
to  borrow  $30,000  from  the  latter  company  on  G  per  cent  serial 
notes,  to  be  issued  at  par,  the  proceeds  to  be  used  to  consolidate 
the  pi*»)perties  which  it  will  acquire. 
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Appearances:  W.  W.  Butler  for  Union  Home  Telephone  & 
Telegraph  Corporation ;  James  T.  Shaw  and  II.  D.  Pillsbury  for 
the  Pacific  Telephone  &  Telegraph  Company;  G.  H.  Scott  for 
city  of  Santa  Ana;  Walter  Eden  for  Associated  Chambers  of 
Commerce;  H.  J.  Ames  for  Associated  Chambers  of  Commerce 
and  city  of  Anaheim ;  E.  A.  Mills  for  Anaheim  Board  of  Trade ; 
W.  R.  Garrett  for  associated  Chambers  of  Commerce  and  city 
of  Orange ;  C.  R.  Allen  and  Harold  C.  Coyle  for  city  of  Fuller- 
ton;  C.  E.  Allen  for  Fullerton  Board  of  Trade;  George  L. 
Hoodenpyl  for  city  of  Long  Beach;  W.  W.  Guthrie  for  city  of 
San  Bernardino;  M.  O.  Hurtt  for  city  of  Colton;  R.  E.  Hodge 
for  city  of  Rialto ;  Louis  X.  Whealton  for  protestants. 

Edgerton,  Commissioner:  Union  Home  Telephone  &  Tele- 
graph Corporation  and  the  Pacific  Telephone  &  Telegraph  Com- 
}>anv  join  in  this  application  and  ask  for  authority  to  ex- 
change certain  telephone  properties,  and  as  an  incident  Union 
Home  Telephone  &  Telegraph  Corporation  asks  authority  to 
sell  certain  securities  to  the  Pacific  Telephone  &  Telegraph 
Company. 

The  main  purpose  sought  to  be  served  by  applicants  is  to 
-eliminate  competition  in  certain  territory  in  southern  California 
by  a  consolidation  of  telephone  properties  which  will  in  certain 
instances  leave  the  field  to  one  company  and  in  other  instances 
to  the  other  company. 

The  engineers  of  the  Railroad  Commission  and  the  engineers 
of  the  companies  have  made  valuations  of  the  property  proposed 
to  be  exchanged,  with  the  following  result : 

Valuation  of  Properties  of  Pacific  and  Union  Home  Companies  as  of  Decem- 
ber SI,  1916. 


Pacific 
Company. 


Union  Home 
Company. 


Railroad  Commission  t^ngineers: 

Reproduction  cost,  new $407,49r).06    $417,501.37 

Reproduction  cost  less  depreciation 342,247.72       317,029.70 


Company  engineers: 

Estimated   investment  1    

Estimated  investment  less  deterioration  > 


410.659.68       429,99i'5.65 
359,687.95|      359,546  86 

523.768.71       554,752.72 


Estimated  investment  based  on  current  prices  . 
Present  value   462.750.43       468.891.64 

1  Corresponds  to  "Reproduction  cost  new." 
•  Corresponds  to  "Reproduction  cost  less  depreciation.** 
P.U.R.1918E.  39 
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It  will  be  noted  that  the  engineers  of  the  companies  find  the 
value  of  the  properties  to  be  exchanged,  estimated  on  the  invest- 
ment less  deterioration  basis,  to  be  almost  exactly  the  same; 
whereas  the  engineers  of  the  Railroad  Commission  find,  on  the 
reproduction  cost  less  depreciation  basis,  that  the  properties  of 
the  Pacific  Company  have  a  value  of  approximately  $25,000 
more  than  the  properties  of  the  Union  Home  Company. 

I  believe  the  benefits  to  be  derived  by  the  Pacific  Company 
from  the  consolidation  proposed  are  such  as  to  warrant  dis- 
regarding such  a  comparatively  slight  difference  as  may  exist 
between  the  values  of  these  properties. 

As  a  part  of  this  whole  transaction,  Union  Home  Telephone 
&  Telegraph  Corporation  asks  authority  to  issue  and  sell  to  the 
Pacific  Telephone  &  Telegraph  Company  $219,000  face  value 
of  bonds  for  $182,500  cash,  which  is  a  ratio  of  83J  per  cent  of 
par.  With  the  proceeds  of  the  sale  of  these  bonds  the  Union 
company  will  pay  off  $182,500  face  value  of  debentures,  said 
debentures  having  fallen  due  IN'ovember  1,  1917. 

Also  the  Pacific  Telephone  &  Telegraph  Company  is  to  loan 
Union  Home  Telephone  &  Telegraph  Corporation  a  sum  not  in 
excess  of  $30,000,  serial  notes  at  6  per  cent  interest  (the  principal 
to  be  paid  $5,000  annually)  to  be  issued  for  such  loan.  This 
money,  or  so  much  thereof  as  may  be  necessary,  is  to  be  used 
by  Union  Home  Telephone  &  Telegraph  Corporation  to  bring 
about  the  physical  consolidation  of  these  plants. 

[1]  While  the  financial  condition  of  Union  Home  Telephone 
&  Telegraph  Corporation  is  such  that  the  authorization  of  the 
issuance  of  these  securities  to  go  to  the  public  would  not  be  war- 
ranted, it  is  clear  that  this  whole  transaction  will  be  of  benefit 
to  both  of  these  companies,  and  inasmuch  as  the  Pacific  Tele- 
phone &  Telegraph  Company  is  fully  advised  of  the  value  of 
these  securities,  and  their  purchase  can  in  no  wise  affect  the 
rates  or  service  to  be  given  the  public,  and  as  these  securities 
will  be  held  by  the  Pacific  Telephone  &  Telegraph  Company  and 
not  sold  to  the  public,  I  believe  the  proposal  should  be  sanctioned.  • 

Furthermore,  the  debentures  proposed  to  be  retired  by  the 
money  obtained  from  the  issuance  of  bonds  are  secured  by 
$337,000   face   value  of  bonds;    and   in   the   event   that    these 

debentures  are  not  paid,  the  bonds  held  as  security  would  become 
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outstanding,  thus  diluting  the  interests  of  existing  bondholders. 
Of  course  the  order  should  provide  that  upon  payment  of  these 
debentures  the  bonds  pledged  as  security  therefor  should  bo 
returned  to  the  treasury  of  Union  Home  Telephone  &  Telegraph 
Corporation  to  await  any  further  order  of  this  Commission. 

[2]  The  consolidation  of  these  telephone  properties  is  on  the 
whole  in  the  public  interest. 

While  at  first  the  installation  of  competing  telephone  systems; 
was  welcomed,  the  waste,  inefficiency,  and  undue  cost  of  main- 
taining two  separate  systems  has  come  to  be  almost  universally 
recognized. 

As  illustrating  this  feeling  on  the  part  of  the  public  it  is  to  be 
noted  that  notwithstanding  the  widest  publicity,  there  was  no 
protest  against  the  proposal  to  consolidate. 

[3]  There  was  very  decided  protest  made  to  the  proposal  of 
the  Pacific  Telephone  &  Telegraph  Company  that  all  free  switch- 
ing be  eliminated  between  exchanges  and  to  the  imposition  of  new 
rates  for  the  consolidated  service. 

In  the  county  of  Orange  the  Pacific  Telephone  &  Telegraph 
Company  is  to  acquire  all  of  the  telephone  properties  of  its 
competitor. 

Partly  as  the  result  of  competition  there  has  been  established 
the  practice  of  permitting  subscribers  in  one  exchange  to  con- 
verse with  subscribers  in  other  exchanges  at  no  additional  charge 
over  the  regular  exchange  rates. 

The  Pacific  Telephone  &  Telegraph  Company  proposes  to  do 
away  with  this  practice,  contending  that  conversation  between 
exchanges  is  properly  toll  or  long-distance  service,  and  as  such 
should  carry  a  long-distance  charge. 

The  subscribers  object  to  this  proposal.  Some  insist  that 
the  present  status,  both  as  to  rates  and  free  switching,  be  main* 
tained;  others  propose  that  no  tolls  for  service  between  exchanges 
be  charged  for  as  such,  but  that  the  exchange  rates  of  subscribers 
be  raised  to  compensate  the  company  for  what  is  now  free  switch- 
ing ;  while  still  others  suggest  that  the  whole  of  Orange  county  be 
made,  in  effect,  into  one  exchange,  and  rates  be  fixed  so  as  to  com- 
pensate the  company  for  providing  universal  service,  so  that  any 

subscriber  in  Orange  county  might  telephone  to  any  other  sub- 
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scriber  in  the  county  and  pay  no  charge  other  than  a  flat  monthly 
rate. 

Free  switching  between  logical  exchange  areas  is  bad  practice. 

There  is  a  clear  and  necessary  distinction  between  exchange 
service  and  long-distance  service. 

Exchange  service  is  given  between  people  who  reside  in  a 
separate  community  where  it  is  to  the  mutual  interest  that 
telephone  connection  be  readily  had  at  reasonable  cost  and  with- 
out distinction  as  to  cost  because  of  distance  separating  sub- 
scribers. In  such  a  community  it  may  be  assumed  that  each  sub- 
scriber will  use  the  telephone  freely,  and  experience  has  demon- 
strated the  wisdom  of  treating  the  community  service  as  a  whole. 

Service  between  communities  not  necessarily  confined  within 
political  boundaries,  however,  is  on  a  different  basis.  Here  there 
is  not  the  need  for  frequent  telephone  connection  between  people 
who  have  not  the  same  community  or  neighborhood  interests. 
Hence,  comparatively  few  use  such  service  either  for  business 
or  pleasure;  and  as  such  service  is  costly  to  maintain,  if  we 
exact  no  additional  charge  therefor  we  must  impose  this  burden 
upon  the  many  who  seldom,  if  ever,  use  this  service,  for  the 
benefit  of  the  few. 

We  would  all  object,  for  instance,  to  pay  a  rate  for  our  resi- 
dence telepliones  which  would  pay  for  the  long-distance  service 
between  Los  Angeles  and  San  Francisco. 

It  is  inevitable  that  those  who  only  use  the  exchange  service 
are  paying  a  part  of  the  charges  which  should  be  assessed  against 
those  who  use  the  service  between  exchanges. 

Free  switching  between  exchanges  here  involved  should  be 
abolished,  and  the  established  toll  rates  charged  for  conversation 
between  subscribers  in  different  exchanges. 

It  is  of  course  proper  that  fair  and  Ic^cal  boundaries  be  fixed 
for  exchanges. 

The  evidence  in  this  proceeding  shows  that  not  all  of  the 

exchange   areas  in  Orange  county  are  fair  and  logical.     For 

instance,  there  seems  to  be  no  justification  for  the  imposition  of 

separate  exchange  areas  between  Tustin  and  Santa  Ana,  and 

there  may  be  other  instances,  but  the  evidence  is  not  such  as  to 

enable  us  to  clearly  set  out  the  proper  exchange  areas.     I  shall 

recommend,  therefore,  that  before  free  switching  is  abolished 
P.U.R.1918E. 
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and  new  rates  established,  the  Pacific  Telephone  &  Telegrapli 
Company  present  for  our  approval  a  plan  of  Orange  county 
setting  out  fair  and  logical  exchange  areas. 

The  rates  of  the  companies  are  not  in  all  instances  the  same 
for  like  service,  and  the  service  heretofore  given  has  not  been  in 
all  instances  the  same,  and  the  new  service  given  by  the  con- 
solidated system  will  be  diflFerent  than  that  heretofore  given  by 
either  company.  Hence  the  need  for  new  rates  for  the  new 
service.  If  the  attempt  were  made  to  maintain  the  present  rates, 
extreme  and  unjustifiable  discrimination  would  result. 

Sufficient  evidence  was  introduced  by  the  Pacific  Telephone 
&  Tel^raph  Company  to  show  that  the  present  rates  are  in 
many  instances  um-easonably  lew.  The  proposal  of  the  com- 
pany therefore  to  establish  its  minimum  standard  schedule  is 
not  unreasonable.  With  very  few  and  minor  exceptions  this 
schedule  of  rates  is  as  low  for  a  like  service  as  any  in  California. 

WTiile  this  schedule  of  rates  will  result  in  some  increases,  it 
is  to  be  remembered  that  increased  service  will  be  given  in  that 
service  to  subscribers  to  both  companies  will  be  available  at  the 
new  rates. 

Also  there  will  be  available  to  all  subscribers  the  long-distance 
service  of  the  Pacific  Telephone  &  Telegraph  Company  and 
United  States  Long  Distance  Telephone  &  Telegraph  Company, 
whereas  now  subscribers  have  access  to  only  one  long-distaneo 
service.  I  therefore  recommend  that  the  rates  proposed  by  the 
company  be  authorized. 

In  the  San  Bernardino  district  the  Pacific  Telephone  &  Tele- 
graph Company  is  to  acquire  all  of  the  property  of  Union  Homo 
Telephone  &  Telegraph  Corporation  outside  of  the  city  of  San 
Beniardino,  and  the  Union  Home  Telephone  &  Telegraph  Cor- 
poration is  to  acquire  most  of  the  exchange  property  of  the 
Pacific  Telephone  &  Telegraph  Company  in  said  city,  the  latter  to 
retire  from  all  except  long-distance  business  in  the  city. 

Free  switching  exists  between  exchanges  in  San  Bernardino 
district.  As  in  Orange  county  it  is  proposed  to  abolish  this  free 
switching  and  to  establish  the  Pacific  Telephone  &  Telegraph 
Company  minimum  standard  schedule  of  rates  except  in  San 
Bernardino  City,  where  the  Union  Home  Telephone  &  Telegraph 

Corporation  will  apply  its  present  rates  to  the  new  service. 
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AH  that  has  been  said  iii  discussing  the  Orange  county  situ- 
ation applies  with  equal  force  to  the  San  Bernardino  district 
outside  of  the  city  of  San  Bernardino,  and  I  make  the  same 
recommendation  except  that  there  is  no  evidence  that  the  ex- 
change areas  are  not  logical  and  therefore  there  is  no  need  for 
rearranging  them. 

In  Long  Beach  the  Union  Home  Telephone  &  Tel^raph  Cor- 
poration is  to  acquire  most  of  the  exchange  property  of  the 
Pacific.  Telephone  &  Telegraph  Company,  the  latter  to  retire 
from  all  except  long-distance  business.  The  Union  Home  Tele- 
phone &  Telegraph  Corporation  will  apply  its  existing  rates  to 
the  new  service. 

In  Wilmington,  San  Pedro,  and  Ventura,  the  Pacific  Tele- 
phone &  Telegraph  Company  is  to  acquire  all  of  the  property  of 
Union  Home  Telephone  &  Telegraph  Corporation,  and  the 
Pacific  Telephone  &  Telegraph  Company  will  apply  its  present 
rates  to  its  new  service. 

Herewith  a  form  of  order: 

ORDER. 

Union  Home  Telephone  &  Telegraph  Corporation  and  the* 
Pacific  Telephone  &  Telegraph  Company  are  hereby  authorized 
to  convey  each  to  the  other  all  of  those  certain  franchisee  and 
telephone  property,  a  description  of  which  is  set  out  in  tlu* 
application  hierein,  reference  to  which  is  hereby  made  for 
particulars. 

Upon  the  disposal  of  its  telephone  property,  as  above  men- 
tioned, each  said  company  is  hereby  authorized  to  cease,  and 
abandon  telephone  business  conducted  over  such  conveyed 
property. 

The  Pacific  Telephone  &  Telegraph  Company  is  hereby 
authorized  to  charge  its  regular  telephone  toll  rates  now  on  file 
with  this  Commission  for  telephone  service  given  by  the 
properties  involved  in  this  proceeding. 

The  Pacific  Telephone  &  Telegraph  Company  is  further 
authorized  to  establish  and  charge  its  minimum  standard 
schedule  of  rates  for  exchange  service  given  by  the  properties 
involved  in  this  proceeding;  provided,  however,  that  before  uny 
changes  in  existing  rates  shall  be  made  by  the  Pacific  Telephone 
k  Telegraph  Company,  it  shall  file  for  the  approval  of  this 
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Commission,  a  plan  of  Orange  county  setting  out  fair  and  logical 
exchange  areas. 

Union  Home  Telephone  &  Telegraph  Corporation  is  hereby 
authorized  to  issue  and  sell  to  the  Pacific  Telephone  &  Telegraph 
Company,  at  not  less  than  83^  per  cent  of  par  $219,000  face 
value  of  first  mortgage  5  per  cent  bonds.  The  proceeds  thereof 
shall  be  used  only  to  pay  the  indebtedness  represented  by  $182,- 
500  face  value  of  6  per  cent  debentures  due  November  1,  1917, 
Immediately  upon  the  payment  of  said  debentures  all  bonds 
pledged  as  security  therefor  shall  be  returned  to  the  treasury 
of  Union  Home  Telephone  &  Telegraph  Corporation,  and  not 
thereafter  to  be  issued  except  upon  authorization  of  this  Com- 
mission. 

Union  Home  Telephone  &  Telegi'aph  Corporation  is  further 
authorized  to  issue  not  to  exceed  $30,000  face  value  of  6  per  cent 
serial  notes,  the  principal  of  which  is  to  be  paid  $5,000  annually. 
Said  notes  shall  be  sold  to  the  Pacific  Telephone  &  Telegraph 
Company  at  full  face  value,  and  the  proceeds  thereof  shall  be 
used  by  Union  Home  Telephone  &  Telegraph  Corporation  to  con- 
solidate the  telephone  properties  herein  authorized  to  be  pur- 
chased by  it. 

Union  Home  Telephone  &  Telegraph  Corporation  shall  report 
to  this  Commission  immediately  upon  the  issuance  of  the  bonds 
herein  authorized  and  the  payment  of  the  debentures  with  the 
proceeds  thereof;  and  shall  make  reports  by  the  first  of  each 
month,  setting  out  in  detail  the  expenditure  of  the  money  ob- 
tained from  the  issuance  of  the  serial  promissory  notes 
authorized  for  the  consolidation  of  its  property. 

The  Pacific  Telephone  &  Telegraph  Company  and  Union 
Home  Telephone  &  Telegraph  Corporation  shall  make  reports 
by  the  first  of  each  calendar  month,  setting  out  in  detail  the 
progress  made  in  the  consolidation  of  the  telephone  properties 
herein  authorized. 

The  authority  herein  granted  shall  not  become  effective  until 
applicant  has  paid  the  fee  prescribed  by  §  57  of  the  Public 
Utilities  Act 

Rehearing  denied,  May  8,  1918, 

P.U.R.1918E. 
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KE  SAN  FERXAXDO  VALLEY  HOME  TELEPHONE  COM- 

PANY. 

[Decision  No.  5316;  Application  No.  3280.] 

Valuation  —  Consolidation  — >  IHipHcate    property  —  Materials    and 
supplies, 

1.  A  utility  purchasing  the  property  of  another  company  should 
capitalize  only  such  part  of  the  purchase  price  thereof  as  may  repre- 
sent the  reasonable  value  of  the  property  considered  as  ''materials  and 
supplies  in  store  rooms,"  where  it  intends  to  put  it  only  to  such  use. 

Discrimination  —  Consolidation  —  Bleading, 

2.  The  California  Commission  may  consider  the  question  whether 
a  toll  rate  should  be  substituted  by  a  consolidated  company  for  free 
service,  although  the  application  relates  solely  to  the  merging  of  the 
two  properties*. 

Discriminatiofi  —  Consolidation  ^^  Elimination  of  free  service  estah- 
lished  under  competitive  conditions. 

3.  The  California  Commission  will  not,  on  the  theory  that  prom- 
ises made  by  public  utility  companies  and  individuals  or  municipalities 
in  the  past  should  be  recognized  as  morally  binding,  permit  a  consoli- 
dated company  to  continue  free  telephone  toll  service  established  under 
competitive  conditiona. 

[April  16,  1918.] 

Application  of  the  San  Fernando  Valley  Home  Telephone 
Company  for  authority  to  sell  property  and  franchises  to  the 
Pacific  Telephone  &  Telegraph  Company,  and  of  the  Pacific  Tele- 
phone &  Telegraph  Company  for  authority  to  acquire  the  same 
and  authorizing  the  San  Fernando  Valley  Home  Telephone  Com- 
pany to  withdraw  from  the  telephone  business;  San  Fernando 
Company  authorized  to  transfer  its  properties  to  the  Pacific 
Company  for  a  sum  not  to  exceed  $103,862.72  under  conditions 
specified  in  the  order. 

Appearances :  Walter  F.  Dunn  for  San  Fernando  Valley  Home 

Telephone  Company;  J.  T.  Shaw  and  Arthur  Wright  for  the 

Pacific  Telephone  &  Telegraph  Company  and  Southern  California 

Telephone  Company ;  H.  R.  Lynch  for  the  Board  of  Trustees  of 

Glendale,  protestant;  W.  F.  McCann  for  Lankershim  Chamber 

of  Commerce,  protestant. 
P.U.R.1918E. 
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Gordon,  Commissioner:  San  Fernando  Valley  Home  Tele- 
phone  Company,  hereinafter  sometimes  referred  to  as  the  "San 
Fernando  company,"  asks  authority  to  sell  for  $103,862.72  its 
properties  described  in  its  exhibit  Xo.  V  to  the  Pacific  Telephone 
&  Telegraph  Company,  hereinafter  sometimes  referred  to  as  the 
"Pacific  company."  The  Pacific  company  joins  in  the  applica- 
tion. 

The  subject-matter  of  this  opinion  will  be  considered  under 
the  following  heads : 

1.  San  Fernando  Valley  Home  Telephone  Company. 

2.  The  Pacific  Telephone  &  Telegraph  Company. 

3.  Appraisal  of  properties  of  San  Fernando  Valley  Home 
Telephone  Company. 

4.  Purposes  of  consolidation  and  method. 

5.  Rates. 

6.  Kevenues  and  expenses  after  consolidation. 

7.  Franchises. 

i.  San  Fernando  Valley  Tlome  Telephone  Company. 

San  Fernando  Valley  Home  Telephone  Company  was  organized 
on  or  about  June  2,  1904.  The  company  has  $50,000  of  stock 
and  $40,000  of  first  mortgage  bonds  outstanding.  The  com- 
pany's annual  report  for  the  year  ending  December  31,  1916, 
shows  that  the  stock  is  owned  by  the  following: 

John  H.  Bartle  250  shares 

J.  M.  Baldwin  100  shares 

\V.  A.   Chess    60  shares 

W.  F.  Dunn   50  shares 

W.  F.  Cornes   60  shares 

J.  M.  Baldwin  and  his  associates  purchased  the  $50,000  of 
stock  on  or  about  April  1,  1915,  from  L.  C.  Brand  for  $15,000. 
The  company's  bonded  indebtedness  at  that  time  reported  at 
$40,000.  The  testimony  shows  that  at  the  time  of  the  stock 
purchase,  J.  M.  Baldwin  considered  the  properties  of  the  San 
Fernando  company  worth  from  $85,000  to  $90,000. 

Since  April  1,  1915,  about  $10,000  has  been  expended  for  im- 
provements. 

The  San  Fernando  company  operates  a  telephone  system  in 
Glendale,  Burbank,  Tropico,  Lankershim,  and  adjacent  terri- 
tory in  Los  Angeles  county.  It  has  an  exchange  located  at 
Glendale,  another  at  Burbank.     On  December  31,  1916,  it  had 
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228  stations  connected  to  the  Burbank  exchange  and  G91  stations 
connected  to  the  Glendale  excliange,  making  a  total  of  019.  It 
has  reported  revenues  and  expenses  to  the  Railroad  Commission 
for  the  years  ending  December  31,    1015  and  1916,  as  follows: 

TABLE  NO.  I. 
Rrretities  and  ETpenses  of  San  Fernando  Valley  Home  Telephone  Compamy 

During  1916  and  1915. 


Item. 

1916. 

1916. 

Telephone  operating  revenues  

$21,393.49 
17,880.10 

$16,125.78 

Teleohone  ooeratinfir  exuenses   

11,519.46 

Net  telephone  operating  revenues 

$3^513.39 
867.33 

$4,606.32 

Taxes  assicmable  to  onerat  ons   

836.20 

Operating  income    

$2,646.06 

$3,770.03 

Xonoperating  income    .....••..••.. 

2,035.00 

(Jross   income    

$2,646.06 

$672.00 

1,837.71 

1,935.00 

70.00 

37.84 

$5,805.03 

Deductions  from  gross  income — 

Rent  for  office    

$306.00 

Rent  for  conduits,  poles,  etc.   

167.79 

Interest  on   funded  debt    

1,500.00 

< )ther    interest    

^liscellaneous 

Total  deductions    

$4,552.55 

$1,963.79 

Net  income   ,. 

Net  loss   

$1,906.49 

$3,841.24 

2.  The  Pacific  Telephone  &  Telegraph  Company. 

The  Pacific  Telephone  &  Telegraph  Company  operates  an 
exchange  at  Burbank,  another  at  Glendale.  On  December  31, 
191C,  it  had  133  stations  at  Burbank  and  2,146  at  Glendale, 
making  a  total  of  2,279.  In  its  exhibit  No.  3,  it  reports 
revenues  and  operating  expenses  and  other  deductions  for  the 
year  1916  assignable  to  the  Burbank  and  Glendale  exchanges 
as  follows: 

TABLE  NO.  II. 
Revenues  and  Expenses  of  the  Pacific  Telephone  rf  Telegraph  Company  during 

1016.    ' 


Item. 

Burbank. 

Glendale.    | 

TotoL 

Operating  revenues 

$3,415.62 
5,939.52 

$45,357.59; 
50,233.29 

$48,773.11 
56,172.81 

Operating  expenses .-. 

Net  operating  loss   

$2,524.00 

$11.44 

628.33 

21.99 

$4,875.70 

$2,686.64 

1,215.18, 

329.79 

$7,399.70 

$2,598.08 

1,843.51 

351  78 

Otlier  deductions — 

Taxes   

Rent 

UncoUectable  biUs    

Total  other  deductions    

$661.76 

S4,131.6l' 

$4,793.37 

Total  loss  for  1916 

$3,185.76 

$0,007.31 

$i2.in:j.07 
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The  operating  expenses  for  the  Burbank  exchange  include 
$1,950.50  for  depreciation;  those  for  the  Glendale  exchange 
$10,076.57,  making  a  total  depreciation  charge  of  $21,027,13. 
The  depreciation  was  figured  at  the  rate  of  6.64  per  cent. 
Excluding  the  depreciation,  the  earnings  of  the  Burbank  and 
Glendale  exdianges  resulted  in  a  surplus  of  $8,834.66  after  the 
payment  of  taxes  and  rent. 

Reference  will  hereafter  be  made  to  the  estimated  revenues 
and  expenses  during  the  first  and  second  years  following  the 
proposed  consolidation. 

3.  Appraisal  of  Properties   of   San   Fernando    Valley  Home 

Telephone  Company, 

I.  F.  Dix,  an  engineer  for  the  Pacific  Telephone  &  Telegraph 
Company,  estimates  the  cost  of  constructing  the  San  Fernando 
company's  properties  as  of  May  31,  1917,  at  $125,454.32,  and 
the  cost  of  constructing  the  same  loss  deterioration  at  $103,- 
862.72.  The  engineers  for  the  Railroad  Commission  in  the 
Commission's  exhibit  N^o.  1  report  the  reproduction  cost  new  of 
the  properties  as  of  May  31,  1917,  at  $106,085.23  and  the  repro- 
duction cost  less  depreciation  at  $83,929.67.  Mr.  Dix  testified 
that  he  used  the  term  "deterioration"  as  being  synonymous  witli 
the  term  "depreciation.'' 

The  difference  between  the  estimated  cost  of  construct  ine: 
the  properties,  as  reported  by  I.  F.  Dix,  and  the  reproduction 
cost  new  reported  by  the  Railroad  Commission's  engineers, 
amounts  to  $19,369.09.  The  difference  between  the  estimated 
cost  of  constructing  the  properties  less  deterioration,  as  reported 
by  I.  F.  Dix,  and  the  reproduction  cost  less  depreciation  as 
reported  by  the  Commission's  engineers,  amounts  to  $19,- 
333.05.  The  testimony  shows  that  the  engineers  for  the  com- 
pany and  for  the  Commission  used  practically  the  same  inven- 
tory. The  difference  in  the  appraisal  is  due  to  different  methods 
being  pursued  by  the  engineers.  I.  F.  Dix  appraised  the 
properties  on  the  basis  of  the  cost  experience  of  building  other 
properties  in  southern  California.  The  engineers  of  the  Rail- 
road Commission,  on  the  other  hand,  applied  cost  data  used  in 
the  valuation  of  other  comparable  properties.  Applying  these 
methods,  for  example,  to  the  appraisal  of  the  exchange  pole 

P.U.R.1918E. 

Digitized  by  LjOOQIC 


620 


CALIFORNIA  RAILROAD  COMMISSION. 


lines,  exchange  aerial  cable,  and  exchange  aerial  wire,  produced 
results  as  follows ; 


Item. 

1    Commis- 
I.  F.  Dix.          sion'8 

1  Engineers. 

Difference. 

Kxchange  pole  lines  

$36,666.75!      «ftft-7.17  .^^ 

$10,900.42 
3  021  42 

Kxehange  aerial  cable  

21,460.42 
21,652.63 

18,448.00 
19,448.00 

Exchange  a'erial  wire 

2,204.63 

Total  difference 

$16,135.47 

The  difference  in  the  reproduction  cost  of  the  three  foreo^ing 
items  of  property,  as  reported  by  I.  F.  Dix  and  the  Commission's 
engineers,  accounts  for  $16,135.47  of  the  $19,369.09  difference 
in  the  reproduction  cost  of  the  entire  properties  as  reported  by 
I.  F.  Dix  and  the  Commission's  engineers. 

[1]  Xeither  I.  F.  Dix  nor  the  engineers  for  the  Commission 
made  any  deductions  from  their  appraisal  for  such  property 
as  may  become  useless  to  the  purchasing  company  if  the  pro- 
posed consolidation  is  effected.  In  other  words,  neither  of  the 
engineers  have  considered  the  matter  of  duplicate  property. 
J-  T.  Shaw,  representing  the  Pacific  company,  takes  the  position 
that  there  is  no  duplicate  property  involved  in  this  transaction 
in  the  sense  that  that  term  is  ordinarily  used.  He  called  the 
Commission's  attention  to  the  fact  that  the  Pacific  company  is 
purchasing  a  lot  in  Glendale,  will  put  up  a  new  central  office 
building  and  rebuild  the  entire  territory  now  being  served  by  the 
San  Fernando  company  as  well  as  the  territory  being  served 
by  the  Pacific  company  through  its  Glendale  and  Burbank  ex- 
changes. The  plans  of  the  engineers  of  the  Pacific  company 
call  for  dismantling  of  the  central  offices  of  both  companies. 
He  further  stated  that  the  valuation  prepared  by  I.  F.  Dix  has 
no  relationship  whatever  to  the  rates  which  the  Pacific  company 
will  apply  to  this  territory  so  far  as  the  property  itself  is  con- 
cerned: that  the  amount  of  money  which  the  Pacific  company 
is  willing  to  pay  for  the  properties  of  the  San  Fernando  company 
is  totally  unrelated  to  what  the  people  should  pay  in  rates ;  that 
the  Pacific  company  has  agreed  to  pay  $103,862.72  for  the 
jiroperties  for  the  reason  that  it  feels  they  are  worth  that  much  to 
it,  and  that  it  is  of  the  opinion  that  it  can  use  the  properties  to 
good  advantage  in  other  parts  of  its  system, 
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From  Mr.  Shaw's  statement  it  appears  to  me  that  the  Pacific 
company  regards  the  properties  of  the  San  Fernando  company 
in  the  nature  of  materials  and  supplies.  In  salvaging  the  prop- 
erties all  the  labor  costs,  as  reported  by  the  engineers,  are  lost.  It 
is  safe  to  say  that  some  of  the  property  will  be  f o\md  to  be  in  such 
a  condition  that  it  cannot  be  used  elsewhere,  while  other  property 
can  only  be  used  after  relatively  large  amounts  have  been  ex- 
pended on  it  for  repairs  and  alterations.  In  view  of  this  situa- 
tion, I  believe  that  the  Pacific  company  should  capitalize  only 
such  part  of  the  purchase  price  as  may  represent  the  reasonable 
value  of  the  property,  considered  from  the  point  of  view  of  ma- 
terials and  supplies  in  the  storeroom.  So  tliat  the  Commission 
may  be  advised  w^hat  use  is  being  made  of  the  property  of  the 
San  Fernando  company,  I  believe  that  the  Pacific  company 
should  from  time  to  time  file  with  the  Commission  statements 
showing  the  progress  made  in  reconstructing  its  telephone  sys- 
tem in  Glendale,  Burbank,  and  vicinity,  the  use,  if  any,  that  is 
being  made  of  the  properties  acquired  from  the  San  Fernando 
company,  the  removal  of  said  properties,  the  cost  of  the  removal 
and  the  reasonable  value  of  the  properties  removed  in  the  Pa- 
cific company's  storeroom.     The  order  \vill  so  provide. 

4.  Purpose  of  Consolidation  and  Method 

It  is  obvious  from  the  testimony  that  the  purpose  of  this  ap- 
plication and  the  end  sought  through  this  consolidation  is  the 
substitution  of  a  single  telephone  service  for  the  dual  service  now 
offered  to  residents  of  Glendale,  Burbank,  Tropico,  and  vicinity. 
The  Pacific  company  in  its  exhibit  Xo.  12,  referring  to  dupli- 
cate stations,  reports  the  following: 


Exchange. 


;  Number 

of  Sub- 

1  scribers. 


Pacific  Compaoy 


Total 
Statlous. 


Burbank 
Glendale 


35 

112 


44 

100 


Dupll- 
cate«. 


Rerenae 

per 
I  Mouth. 


40   $103.20 
169      457.40 


8an  Fernando  Company 


Total 
Stations.' 


Dupll-  ^^I^?"^ 


43 
171 


40   $107.61 
169      431.39 


If  the  Commission  authorizes  the  transfer  of  the  properties, 

these  duplicate  stations  will  be  eliminated. 

On  its  exhibit  Xo.  5,  the  Pacific  company  reports  that  in  place 

of  the  present  dual  service,  it  will  give  a  consolidated  service.    It 
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will  consolidate  the  properties  in  such  manner  as  to  give  service 
between  aU  subscribers  of  each  consolidated  exchangx?  and  give 
each  subscriber  access  to  the  toll  lines  of  the  Pacific  Telephone  & 
Telegraph  Company  and  the  United  States  Long  Distance  Tele- 
phone &  Telegi'nph  Company. 

5.  Bates. 

The  Pacific  company  proposes  to  charge  the  subscribers  of  the 
San  Fernando  company  the  same  exchange  rates  now  paid  by 
the  Pacific  company's  subscribers  served  by  its  Burbank  and 
Glendale  exchanges,  and  replace  the  present  free  toll  service  by 
collecting  its  regularly  established  toll  rates.  Table  No.  111. 
shows  the  Pacific  company's  present  exchange  rates  as  reported 
in  its  exhibit  No.  6. 

TABLE  NO.  III. 
Present  Exchange  Rates  of  the  Pacific  Telephone  k  Telegraph  Company. 


Cla68  of  Service. 


BuBiness: 

1-party  line  i 

2-paHy  line  • 

Suburban  line  t    

Extension  set 

Residence: 

1-party  line  i 

2-party  line  * 

Suburban  line  < 

Extension  set  without  bell 

Extension  set  with  >)ell  . . . 


Burbank.         | 

Wall. 

Desk. 

$3.00 

$3.25 

2.50 

2.75 

2.50 

2.75 

1.00 

1.00 

$2.00 

$2.25 

1.50 

1.75 

2.50 

2.75 

.50 

.75 

.65 

.75 

Wall 


Glendale. 

Desk. 


$3.00 
2.50 
2.50  j 
1.00 

$2.00j 

1.50; 

2.50 

.50 


.65 


$3.25 
2.75 
2.7r» 
1.00 

$2.25 

1.75 

2.75 

.75 

.75 


1  Includes  60  calls  to  Los  Angeles;  additional  calls,  2  cents  each. 
S  Includes  50  calls  to  Lo»  Augcle8;  additional  calls,  2  cents  each. 
A  penalty  of  26  cents  should  ho  added  to  all  bills  not  paid  on  or  before 
the  15th  day  of  the  month. 

Unlimited  service  from  Burliank  to  Olendale  and  vice  versa. 

Table  No.  IV.  shows  San  Fernando  Valley  Home  Telephone 
Company's  exehange  as  reported  in  the  Pacific  company's  ex- 
hibit No.  7. 
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TABLE  NO.  IV.  ' 
Prefient  Exchange  Rates  of  San  Fernando  Valley  Home  Telephone  Company. 


Class  of  Service. 


Business : 

Individual  line 

Party  line 

Suburban  line  . 
Extension  set    . 

Residence : 
Individual  line 

Party  line 

Suburban  line  . 
Extension  set   . 


Burbank. 

Glendale. 

Wall. 

Desk. 

Wall.    1 

Desk. 

$3.25 

$3.50 

i 
$4.25; 

$4.25 

2.75 

3.00 

2.75! 

3.00 

2.75 

3.00 

2.75; 

3.00 

1.00 

1.00 

1.00^ 

1 

1.00 

$2.25 

$2.50 

$2.25 

$2.50 

1.75 

2.00 

1.75 

2.00 

2.75 

3.00 

2.75 

3.00 

.50 

.50 

.50 

.50 

Unlimited  service  from  Burbank  to  Glendale  and  Los  Angeles  for  sub- 
Tscribers'  stations.  4 

Unlimited  service  from  Glendale  to  Burbank  and  Los  Angeles  for  sub- 
scribers' stations. 

A  discount  of  25  cents  applies  if  bills  are  paid  by  the  15th  of  current 
mouth. 

Table  No.  V.  show8  the  exchange  rates  which  the  Pacific 
company  proposes  to  put  into  effect  as  reported  in  its  exhibit  Ko. 
9. 

TABLE  NO.  V. 
Proposed  Exchange  Rates  of  the  Pacific  Telephone  &  Telegraph  Company. 


Class  of  Service. 


Business: 

Individual    

2-party  line  

Suburban    

Extension  

Residence : 

Individual    

2-party  line 

4-party  line 

Suburban    

Extensions  without  bell 

Extensions  with  bell  . . . 


Burl 

»ank. 

Glendale. 

Wall. 

Desk. 

Wall.    1 

Desk. 

$3.00 

$3.25 

$3.00 

$3.25 

2.50 

2.75 

2.50 

2.75 

3.00 

3.25 

3.00 

3.25 

1.00 

1.00 

1.00 

1.00 

$2.00 

$2.25 

$2.00 

$2.27) 

1.75 

2.00 

1.75 

2.00 

1.50 

1.76 

1.50 

1.75 

2.50 

2.75 

2.50 

2.75 

.50 

.76 

.50 

.75 

.05 

LOO 

.65 

1.00 

The  subscribers  under  the  proposed  exchange  rates  are  sub- 
ject to  a  25-cent  penalty  if  their  bills  arc  not  paid  on  or  before 
the  15th  of  the  current  month.  Assuming  that  the  subscribers 
pay  their  bills  promptly,  the  proposed  net  exchange  rate  sched- 
ule of  the  Pacific  company  is  equal  to  or  lower  than  the  existing 
net  exchange  rate  of  the  San  Fernando  company,  with  the  ex- 
ception of  the  business  suburban  rates.     This  rate  the  Pacific 

company  purposes  to  increase  from  $2.50  for  wall  and  $2.75 
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for  desk  to  $3  for  wall  and  $3.25  for  desk  telephones.  In  addi- 
tion,  as  said,  the  Pacific  company  proposes  to  put  into  effect  its 
regularly  established  toll  rates  between  the  Burbank  and  Glen- 
dale  exchanges  and  Los  Angeles  and  between  Burbank  and  Glen- 
dale. 

[2]  On  December  3,  1917,  the  city  of  Glendale  filed  with  the 
Eailroad  Commission  a  statement  in  which  it  declares  that  it 
had  no  objection  to  the  transfer  of  the  properties  provided  that 
such  transfer  does  not  result  in  any  way  in  an  increase  in  the 
rate  of  service,  or  lessen  the  efficiency  of  the  present  service. 
The  city  objects  to  the  introduction  of  a  toll  rate,  and  main^ 
tains  that  this  application  relates  solely  to  the  merging  of  the 
two  properties. 

While  it  is  true  that  this  proceeding  is  concerned  primarily 
with  the  sale  and  transfer  of  the  San  Fernando  company's  prop- 
erties, yet  it  does  indirectly  involve  the  matter  of  readjustment 
of  rates.  I  do  not  believe  that  the  Commission  can  entirely^ 
ignore  the  question  of  rates  in  this  proceeding.  Certainly,  the 
Commission  is  interested  to  know  what  rates  the  purchasing 
company  proposes  to  charge,  and  how  these  rates  compare  with 
its  present  rates  now  charged  at  Glendale  and  Burbank  and 
elsewhere  under  similar  conditions. 

[3]  In  effect,  the  city  of  Glendale,  if  I  understand  its  posi- 
tion correctly,  asks  that  the  present  free  toll  service  be  con- 
tinued after  consolidation.  In  other  words,  the  city  is  willing 
that  these  properties  be  consolidated  and  that  its  inhabitants  be 
given  the  benefit  of  a  consolidated  telephone  service  resulting 
in  the  elimination  of  169  duplicate  stations,  but  at  the  same  time 
asks  that  the  present  free  service  established  under  competitive^ 
conditions  and  at  a  time  when  this  Commission  had  no  jurisdic- 
tion over  telephone  rates  be  continued.  It  would,  in  my  opin^ 
ion,  be  unwise  and  unjust  to  telephone  subscribers  in  other  com- 
munities for  this  Commission  to  accede  to  the  request  of  the  city 
of  Glendale.  The  matter  of  readjustment  of  rates  through  the 
purchase  and  consolidation  of  properties  has  frequently  been 
before  the  Commission.  This  is  not  the  only  instance  where 
the  Commission,  because  of  the  consolidation  of  properties,  has 
hcQn  faced  with  the  problem  of  readjusting  rates,  established 
under  competitive  conditions  offered  as  an  inducement  to  the  de-^ 
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velopmout  of  a  utility  business.  Were  the  Commission,  as  said 
in  a  former  decision,  to  adopt  the  principle  that  all  promises 
made  by  companies  and  individuals  or  even  mnnicipalities  in  the 
pa^t  should  be  recognized  by  the  Commission  as  morally  binding, 
logical,  and  just,  rate  fixing  and  rate  readjustment  would  imme- 
diately become  an  impossibility^  and  we  would  have  a  condition 
whereby  some  consumers  would  be  grossly  discriminated  against 
merely  because  utility  companies  had  promised  other  consumers 
concessions  or  favorable  rates.  The  elimination  of  free  toll  serv- 
ice  does  not  put  the  telephone  subscribers  in  Glendale  at  a  dis- 
advantage as  compared  with  subscribers  elsewhere.  It  simj^ly 
means  that  they  shall  no  longer  enjoy  the  benefits  of  discrimina- 
tory favors.  The  state-wide  telephone  rate  case  now  pending 
before  the  Commission  affects  toll  rates  only  indirectly.  Pend- 
ing any  readjustment  of  these  rates,  I  believe  that  the  Pacific 
company  should  be  permitted  to  eliminate  free  switching  service 
between  these  conununities. 

Mr.  W.  F.  McCann,  representing  the  Lankershim  Chamber  of 
Commerce,  protests  against  the  increase  in  suburban  exchange 
business  rates  fi'om  $2.50  to  $3  per  month  for  a  wall  telephone 
and  from  $2.75  to  $3.25  per  month  for  a  desk  telephone.  He 
contends  that  the  people  of  Lankershim  ai'e  receiving  no  ad- 
ditional consideration  for  this  increase.  Instead  of  being  offered 
a  2-party  line  service  as  subscribers  in  Glendale  and  Burbank, 
they  are  l)eing  offered  a  lO-party  line  suburban  service.  The  pro- 
posed business  and  residence  exchange  rates  of  the  Pacific  com- 
pany are  somewhat  lower  than  the  rates  now  charged  by  the  San 
Fernando  comi)any.  Mr.  ilcCann  takes  the  position  that  an  in- 
increase  in  the  suburban  business  rates  is  at  this  time  unjust  and 
unwarranted.  The  fact  that  the  Lankershim  people  will  have 
access  to  more  telephones  if  the  consolidation  is  effected  means 
nothing  to  theni,  for  the  re^ison  that  their  business  telephone 
charges  would  be  increased  in  two  ways, — first,  through  the 
establishment  of  the  toll  rate ;  and,  second,  through  the  increase 
in  the  suburban  business  exchange  rates. 

There  is  now  pending  before  the  Commission  a  proceeding 
involving  the  Pacific  Telephone  &  Telegraph  Company's  local 
exchange  rates  thrcughcut  California.  I  believe  that  the  pres- 
ent suburban  rates  applicable  to  telephone  subscribers  in  Lank- 
P.U.R.1918E.  40 
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ershim  and  vicinity  should  be  continued  in  effect  until  sucb  times 
as  the  Commission  modifies  the  same,  either  as  a  result  of  the 
present  pending  rate  proiM?eding  or  some  other  proceeding. 

6.  Revenues  and  Expenses  after  ComwUdatlon.  ' 

Tables  No.  VI.  and  N"o.  VII.  show  the  Pacific  company's 
estimated  operating  revenues,  operating  expenses,  and  other  de- 
ductions, after  the  first  and  second  year  of  consolidation,  ap- 
plicable only  to  local  exchange  business,  as  reported  in  its  ex- 
liibit  JTo.  4.  The  revenues  and  expenses  are  based  on  the  Pacific 
company's  proposed  rates. 

TABLE  NO.  VI. 

Statement  Showing  Estimated  Revenues  and   Expenses  during  First   Year 

after  Consolidation. 


Item. 


Burbank. 


Glendale. 


Total. 


Operating  revenues 

Operating  expenses  and  deductions: 

Ordinary  repairs 

Station  removals  and  changes  . . . 

Depreciation     

Traffic  expense 

Commercial  expense 

General  expense 

Un collectable  bills   

Taxes     

Rent  of  offices   

Rent  of  poles,  conduits,  etc 


$10,840.32 

$2,748.44 

652.81 

3,684.79 

4,880.61 

2,684.18 

445.66 

70.00 

477.12 

378.52 

799.47 


Total  operating  expenses  and  de- 
ductions  


$66,250.78 

$11,587.74 

4,957.58 

30,740.961 

19,738.69' 

9,199.17 

3.121.76 

500.921 

4,295.47  i 

160.38 

824.83 


$77,091.18 

$14,336.18 

5,610.39 

34.425.76 

24,619.30 

11,883.35 

3,567.42 

570.92 

4,772.59 

538.90 

1.624.30 


$16,821.60      $85,127.50!   $1914^49.10 


Net  loss 


$5,981.28!      $18,876.72      $24358.00 


TABLE  NO.  VII. 
Statement  Showing  Estimated  Revenues  and  Expenses  during  Second  Year 

after  Ck)n8olidation. 


Item. 


Operating  revenues    

Operating  expenses  and  deductions: 

Ordinary  repairs 

Station  removals  and  changes  . . . 

Depreciation     

Traffic  expense 

Commercial  expense   

General  expenses 


Burbank.    |    Glendale.    I       Total. 
$11,489,551      $69,694,711      $81^184.26 


$2,922.94 

694.251 

3,918.70. 

4,994.97 

2,854.60 

473.961 


$12,174.41! 

5,208.581 

32,298.61 

20,738.031 

9,664.91 ; 

3,279.81 


$15,097.35 

5,902.83 

36,217.31 

25.7.33.00 

12,51 9  J51 

3,753.77 


Uncollectable  bills 

74.19 
505.74 
379.70 
850.23 

526.97 

4,518.67 

168.50, 

866.59J 

601.16 

Taxes   

5,024.41 
648  20 

Rent  for  offices 

Rent  for  poles,  conduits,  etc 

1.716.82 

Total  operating  expenses  and  de- 
ductions     

$17,669.28 

1 
$89,445.08' 

$107,114.36 

Loss   

$6,179.73 

r~$l"97750'.37  " 

$25  9.30  1 0 
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7.  Franchises, 

In  exhibit  Xo.  15  the  Pacific  company  reports  that  it  is 
operating  in  Burbank  under  city  ordinance  No.  90 ;  in  the  city 
of  Olendale  under  city  ordinance  Ko.  931,  amended  by  ordinance 
No.  206.  The  San  Fernando  company  reports  that  it  is  oper- 
ating \mder  ordinance  No.  108,  new  series,  of  Los  Angeles 
<io\inty. 

J.  T.  Shaw,  representing  the  Pacific  company,  stated  that  his 
<!(>mpany  would  continue  to  operate  in  Burbank,  Glendale,  and 
vicinity  under  the  most  favorable  franchises.  I  recommend  that 
tlie  Pacific  company,  within  sixty  days  after  the  order  herein, 
advise  the  Commission  under  what  franchise  or  franchises  it 
will  continue  to  operate  in  Burbank,  Glendale,  and  vicinity.  In 
the  event  that  it  will  operate  under  the  franchise  to  be  acciuired 
from  the  San  Fernando  company,  it  shall  file  with  the  Commis- 
sion the  usual  stipulation  agreeing  that  it  will  not  at  any  time, 
for  rate  fixing  or  any  other  purpose,  claim  a  value  for  the  rights 
and  privileges  granted  under  the  San  Fernando  franchise  in  ex- 
cess of  the  amoimt  actually  paid  by  the  San  Fernando  company 
for  the  grant  of  such  franchise. 

I  herewith  submit  the  following  form  of  order: 

ORDER. 

San  Fernando  Valley  Home  Telephone  Company  having 
filed  the  petition  herein,  as  appears  in  the  opinion  which  precedes 
this  order,  a  public  hearing  having  been  held,  and  this  proceed- 
ing having  been  submitted  and  being  ready  for  decision. 

It  is  hereby  ordered  that  San  Fernando  Valley  Home  Tele- 
phone Company  be  and  it  is  hereby  granted  authority  to  sell  and 
convey  for  not  exceeding  $103,862.72  the  properties  described 
in  its  exhibit  No.  5  to  the  Pacific  Telephone  &  Telegraph  Com- 
pany upon  the  following  conditions,  and  not  otherwise : 

1.  The  price  at  which  the  properties  herein  authorized  to  be 
sold  to  tRe  Pacific  Telephone  &  Telegraph  Company  shall  never 
be  urged  by  the  purchasing  company  before  this  Commission  or 
any  other  regulatory  body  in  any  rate  fixing  or  other  proceeding 
and  representing  the  value  of  the  properties  described  in  the  San 
Fernando  company's  exhibit  No.  5. 

2.  Within  sixty  days  after  the  date  of  this  order,  the  Pacific 
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Telephone  k  Telegraph  Company  shall  advise  the  Commission 
whether  it  will  operate  in  Burbank,  Glendale,  and  vicinity  tinder 
the  franchise  acquired  from  the  San  Fernando  company  and  re- 
ferred to  in  the  San  Fernando  company's  exhibit  Xo.  5.  In  the 
event  that  the  Pacific  company  will  operate  under  said  franchise, 
it  shall  file  with  the  Commission  within  sixty  days  after  the 
date  of  this  order  a  stipulation  duly  authorized  by  its  board  of 
directors,  agreeing  for  itself,  its  successors  and  assigns,  that  it 
will  never  claim  in  any  proceeding  before  the  Railroad  Commis- 
sion, any  court,  or  other  public  authority,  a  value  for  the  fran- 
chises which  are  to  be  conveyed  to  it  by  the  San  Fernando  Valley 
Home  Telephone  Company  in  excess  of  such  moneys  as  may  have 
been  paid  by  the  San  Fernando  Valley  Home  Telephone  Com- 
pany for  said  franchises,  which  money  shall  be  stated  in  said 
stipulation,  and  will  have  secured  from  the  Railroad  Commission 
a  supplemental  order  reciting  that  such  stipulation  in  form  satis- 
factory to  the  Railroad  Commission  has  been  filed  herein. 

3.  The  authority  herein  granted  shall  not  become  effective  un- 
til the  Railroad  Commission  has  approved  the  bookkeeping  en- 
tries relative  to  the  transfer  and  purchase  of  the  properties  of  the 
San  Fernando  Valley  Home  Telephone  Company. 

4.  The  Pacific  Telephone  &  Telegraph  Company  shall  file 
wdth  the  Railroad  Commission  monthly  reports  showing  the 
progress  made  in  reconstructing  its  telephone  system  in  Bur- 
bank,  Glendale,  and  vicinity,  such  reports  to  include  statements 
showing  the  use  being  made  of  the  San  Fernando  company's 
properties,  a  description  of  the  property  removed,  if  any,  the  cost 
of  removal,  and  the  value  of  the  property  removed. 

5.  The  Pacific  Telephone  &  Telegraph  Company  may  put  into 
effect  the  proposed  exchange  rates  set  forth  in  exhibit  Xo.  9,  with 
the  exception  that  the  rates  now  being  charged  for  suburban  busi- 
ness service  in  Lankershim,  Glendale,  Burbank,  and  vicinity 
shall  continue  in  effect  until  modifi^  by  the  order  of  this  Com- 
mission. 

6.  Within  thirty  days  after  the  transfer  of  the  properties  here- 
in authorized,  the  Pacific  Telephone  &  Telegraph  Company  shall 
file  with  the  Railroad  Commission  a  certified  copy  of  the  instru- 
ment of  conveyance  whereby  the  properties  of  the  San  Fernando 
Valley  Home  Telephone  Company  are  sold  and  transferred  to 
the  Pacific  Telephone  &  Telegi'aph  Company. 
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7.  The  authority  heroin  granted  shall  «pplv  only  to  siieh  prop- 
erty as  may  be  sold  and  transferred  on  or  before  October  1,  1918. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Eailroad  Commission 
of  the  state  of  California. 


COLORADO  PrBLIC  UTIMTIES  COMMISSION. 

RE  WESTERX  COLORADO  POWER  COMPANY. 

[Case  Xo.  85.] 

Valuation  —  Working  capiial  —  Surjtius  —  Curreni  liahiUtiea  —  Treat' 
ment, 

1.  In  arriving  at  the  allowance  to  be  made  for  working  capital  in 
an  electric  rate  valuation,  supplies  carried  for  the  purpose  of  construc- 
tion should  not  be  included,  and  deduction  should  be  made  for  current 
liabilities,  such  as  bills  payable  and  conftumers*  deposits. 

Valuation  —  Working  capital  —  Addition  for  taxes,  interest,  and  ad- 
mfnistrative  expenses  —  Propriety. 

2.  The  addition  of  7  per  cent  for  taxes,  interest,  and  administrative 
expense  to  the  working  capital  allowance  of  an  electric  utility  in  a 
rate  valuation  is  improper. 

Valuation  —  Bond  iliscount, 

3.  No  allowance  should  be  made  for  bond  discount,  cost  of  acquir- 
ing money,  or  like  financial  expenses,  in  fixing  the  fair  value  of  utility 
property  for  rate-making  purposes;    i 

Valuation  —  Organization  expenses  —  Cost  of  franchises, 

4.  In  determining  the  fair  value  of  a  utility's  property  for  rate- 
making  purposes,  the  amountn  required  for  legal  expenses,  and  fees 
incident  to  its  incorporation,  as  well  as  the  actual  or  estimated  cost  of 
securing  the  franchises  in  the  communities  in  which  it  operates,  should 
be  included  as  capital  allowances. 

Return  —  Operating  expenses  —  Valuation  expense. 

5.  Valuation  expenses  incurred  in  connection  with  a  rate  valuation, 
included  in  tlie  utility's  general  expense  statement  for  the  year,  were, 
deducted  by  the  Colorado  Commission  in  estimating  operating  expenses; 
since,  if  this  item  is  allowable  at  all,  it  should  not  be  included  in  the 
operations  of  any  one  year. 

Depreciation  —  Electricity  —  Allowance. 

«.  The  sum  of  $4,000  to  be  set  aside  on  the  5  per  cent  sinking  fund 

basis  was  allowed  for  annual  depreciation  of  an  electric  plant  having  a 

rate-making  value  of  $250,000. 
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Return  —  Electricity  —  Amount, 

7.  A  return  of  8  per  cent  is  reasonable  for  an  electric  utility  where 
this  is  the  prevailing  interest  rate  in  the  communities  served. 

[March  12,  1918.] 

Investigation  on  motion  of  the  Colorado  Commission  into- 
the  reasonableness  of  the  rates,  rules,  and  regulations  and  ad- 
( quacy  of  the  service  of  the  Western  Colorado  Power  Company 
in  the  territory  served  from  its  generating  stations  located  at 
Montrose  and  Delta ;  minor  changes  made  in  rates  and  schedules^ 
by  the  Commission ;  fair  value  of  property,  including  $G,000  al- 
lowance for  organization  expense  and  franchises,  and  considera- 
tion of  going  value,  fixed  at  $250,000. 

Appearances:  Geo.  W.  Bruce  and  F.  D.  Catlin  for  the  ITn- 
compahgre  Valley  Water  Users'  Association;  F.  D.  Catlin,  Esq., 
for  the  city  of  Montrose ;  H.  J.  Baird,  City  Attorney,  and  Geo. 
W.  Bruce  for  the  city  of  Delta;  C.  J.  Moynihan  and  H.  L. 
Butler  for  the  Western  Colorado  Power  Company. 

By  the  Commission:  On  May  26,  1916,  the  Commission  re- 
ceived from  the  Uncompahgre  Valley  Wat^r  Users'  Association 
a  communication  stating  that  at  a  meeting  held  on  May  2,  1910,. 
at  Montrose,  Colorado,  a  resolution  was  passed  by  the  association, 
requesting  the  Public  Utilities  Commission  of  the  state  of  Colo- 
rado to  make  a  complete  investigation  of  the  rates  and  charges- 
for  electric  service  in  the  Uncompahgre  valley.  This  com- 
munication was  filed  by  B.JS.  Tobin,  acting  secretary  of  the  asso- 
ciation. * 

Subsequent  to  receipt  of  this  communication  the  Commission 
concluded  to  institute  upon  it»  own  motion  an  investigation  into 
the  reasonableness  of  the  rates  and  charges  of  the  Western  Colo- 
rado Power  Company  for  electric  service  in  that  territorv,  and 
into  the  adequacy  of  the  service  and  the  rules,  regulations  and 
practices  surrounding  the  same,  such  investigation  to  include  the 
.cities  of  Montrose  and  Delta,  the  town  of  Olathe,  and  all  terri- 
tory contiguous  thereto  and  served  by  the  Western  Colorado- 
Power  Company.  While  the  complaint  in  this  cause  wa& 
brought  by  the  Uncompahgre  Valley  Water  Users'  Assoeiatiour 
representing  the  entire  territory  involved,  the  cities  of  Delta  and 
Montrose  intervened  and  were  represented  by  counsel  at  the 

hearings  thereon, 
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Pursuant  to  notice  duly  given  to  the  parties  in  interest,  this 
cause  came  on  for  hearing  in  the  city  of  Alontrose,  Colorado,  at 
1 :30  p.  M.  on  April  23,  1917.  Testimony  was  introduced  at  this 
hearing  bearing  upon  the  inventory  and  appraisal  of  the  property 
of  the  Western  Colorado  Power  Company  used  and  useful  in 
furnishing  electric  service  in  the  territory  involved,  upon  the  nee- 
ossary  operating  expenses  which  are  incurred  in  the  proiluctiou 
and  delivery  of  such  service,  and  upon  other  matters  pertaining 
to  the  ultimate  question  of  the  fair  and  reasonable  value  of  the 
pi'operty  of  the  respondent,  and  fair,  reasonable,  and  nondiscrim- 
inatory rates  to  be  charged  the  consumers  of  the  defendant's  elec- 
tric service. 

In  the  regular  course  of  procedure  representatives  of  the  Com- 
mission's engineering  and  statistical  staffs  visited  the  property  of 
the  re  spondent,  as  well  as  the  general  offices  of  the  company  in 
the  city  of  Montrose,  prepared  an  inventory  and  appraisal  of  the 
electric  property  of  the  respondent,  examined  the  books  and 
records,  secured  statements  of  revenues  and  expenses,  compiled 
data  relating  to  the  question  of  rates  involved  herein,  and  at  the 
above  hearing  submitted  exhibits  and  gave  testimony  in  support 
of  such  investigations.  Following  the  hearings  in  this  cause, 
counsel  for  the  respondent  filed  a  brief  with  the  Commission,  but 
no  briefs  were  filed  in  behalf  of  the  Water  Users'  Assocation  or 
of  the  interveners  in  this  case. 

In  addition  to  numerous  consumers  of  the  company  who  testi- 
fied as  to  the  general  character  of  the  service  being  furnished, 
and  in  a  few  cases  as  to  the  value  of  buildings  and  present 
market  value  of  real  estate,  the  following  witnesses  submitted  re- 
ports and  exhibits  and  testified  as  to  the  matters  at  issue  in  this 
case: 

Clay,  J.  A.,  general  manager  of  the  W^estern  Colorado  Power 
Company,  who  appeared  in  behalf  of  the  respondent  and  testified 
as  to  the  payments  being  made  to  the  Utah  Power  &  Light  Com- 
pany as  a  holding  company,  and  as  to  the  general  quality  of 
service  being  rendered  by  the  Montrose-Delta  properties. 

Herbert,  Fred  W.,  statistician  of  the  Public  Utilities  Commis- 
sion of  the  state  of  Colorado,  who  examined  the  books'  and  ac- 
counts of  the  respondent,  appeared  in  behalf  of  the  Commission's 
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statistical  staff,  and  testified  in  support  of  an  audit  which  he  had 
prepared  and  which  was  submitted  at  the  hearing  iu  this  case. 

Paine,  F.  B.  H.,  consulting  engineer  of  the  firm  of  Paine,  Mc- 
Clellan,  &  Campion,  who  appeared  in  behalf  of  the  company,  and 
testified  in  support  of  an  appraisal  of  the  Montrose-Delta  proper- 
ties of  the  Western  Colorado  Power  Company,  which  had  been 
prepared  under  his  direction. 

Rankin,  F.  J.,  electrical  engineer  of  the  Public  Utilities  Com- 
mission of  the  state  of  Colorado,  who  appeared  in  behalf  of  the 
Commission's  engineering  staff  and  testified  in  support  of  an  ap- 
praisal which  he  had  prepared. 

History  of  the  Property. 

The  Western  Colorado  Power  Company  was  organized  on 
April  1,  1913,  at  which  time  it  acquired  and  commenced  the 
operation  of  the  hydroelectric  properties  in  the  counties  of  La 
Plata,  San  Juan,  and  San  Miguel,  Colorado,  together  with  a 
transmission  system  extending  into  Ouray  county,  Colorado. 

During  the  year  1913  negotiations  were  entered  into  for  the 
purchase  of  what  has  been  termed  in  this  proceeding  the  "Mont- 
rose-Delta group"  of  properties.  These  properties  then  com- 
prised the  Ouray  Electric  Light  &  Power  Company  and  the 
Ridgway  Electric  Company,  which  were  operating  hydroelectric 
plants,  and  the  Montrose  Electric  Light  &  Power  Company  and 
the  Delta  Electric  Light  Company,  operating  steam  plants  in  th(^ 
towns  of  Montrose  and  Delta,  respectively.  The  Western  Colo- 
rado Power  Company  came  into  possession  of  the  Montrose-Delta 
group  of  properties  on  about  January  1,  1914,  and  took  over  the 
physical  operation  of  th^se  properties  as  of  that  date ;  but  it  was 
not  until  April  1,  1914,  that  the  actual  holdings  were  taken  over 
on  the  books  of  the  company,  so  that  the  earnings  and  expenses 
of  these  properties  do  not  appear  on  the  books  of  the  company 
prior  to  April  1,  1914. 

In  January,  1915,  negotiations  were  begim  with  the  town  of 

Olathe,  located  about  midway  between  the  towns  of  Montrose 

iuul  Delta,  for  a  franchise  for  the  installation  of  a  distribution 

system.    This  franchise  was  granted  in  February,  1915,  and  such 

distribution  system  was  soon  thereafter  installed  in  the  town  of 

Olathe  for  the  supply  of  commercial  and  residence  lighting, 
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street  lighting,  and  for  commercial  power.  The  company  com- 
menced to  furnish  this  service  to  the  town  of  Olathe  in  April^ 
1915. 

Franchises. 

The  Western  Colorado  Power  Company  operates  in  the  city 
of  Montrose  under  a  franchise  granted  to  the  Montrose  Electric 
Light  Company  on  March  3,  1908,  which,  as  subsequently  modi- 
lied,  will  expire  on  March  8,  1918.  This  franchise  was  trans- 
ferred to  the  Western  Colorado  Power  Company  on  April  18, 
1914,  and  embodies  the  principal  rates  now  in  effect  in  Montrose. 

The  company  operates  in  the  town  of  Delta  under  a  franchise 
granted  on  July  16,  1908,  to  J.  E.  Shue  and  E.  D.  Blodget, 
which  franchise  was  subsequently  transferred  to  the  Western 
Colorado  Power  Company.  This  franchise  extends  for  a  period 
of  twenty  years  from  date,  and  provides  certain  rates  and 
charges  to  be  made  in  the  town  of  Delta  during  the  life  of  such 
franchise.  On  April  4,  1914,  a  supplementary  contract  was 
made  to  the  original  franchise,  providing  rates  for  street  lighting 
purposes  and  extending  to  January  2,  1916,  On  March  22, 
1916,  a  contract  was  entered  into  between  the  Western  Colorado 
Power  Company  and  the  town  of  Delta  for  a  new  street  lighting 
system,  such  contract  to  continue  from  year  to  year  subject  to  the 
approval  of  the  city  council. 

On  January  1,  1915,  the  Western  Colorado  Power  Company 
was  granted  a  franchise  by  the  town  of  Olathe,  which  franchise 
extends  to  February  5,  1933.  This  franchise  provides  that  tlie 
rates  charged  in  the  town  of  Olathe  shall  be  governed  by  tlie 
schedule  of  rates  in  effect  in  either  Montrose  or  Delta,  such  rates 
to  be  selected  by  the  town  council,  and  that  when  such  initial  se- 
lection has  been  made  the  rates  shall  not  thereafter  be  changed. 

Description  of  Property. 

This  investigation  covers  only  the  property  of  the  Western 

Colorado  Power  Company  used  and  useful  in  supplying  electric 

service  for  general  lighting  and  power  purposes  to  the  cities  of 

Montrose  and  Delta  and  in  the  town  of  Olathe,  and  to  a  highly 

developed  rural  territory   tributary   to   the  transmission   lines 

proper  and  adjacent  to  Montrose  and  Delta.  The  total  popula- 
P.U.RJ918E. 
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tion  served  by  this  property  is  approximately  7,000,  and  the  com' 
niunities  served  are  strictly  agricultural  from  every  viewpoint. 

Prior  to  1914,  independent  and  separately  owned  generating 
l)lants  were  operated  in  both  Montrose  and  Delta.  Xo  electric 
ijcrvice  of  any  kind  was  furnished  in  Olathe;  and  the  rural  busi- 
ness, with  the  exception  of  what  is  known  as  the  Spring  Creek 
Mesa  line,  was  undeveloped.  Prior  to  that  time  also  day  service 
Avas  not  furnished  in  Delta.  As  heretofore  stated,  early  in  1914 
these  properties  came  into  the  hands  of  the  present  owners,  and 
the  construction  of  an  11,000  volt,  3  phase,  4  wire,  transmission 
line,  together  with  the  necessary  transformer  substations  at 
Montrose  and  Delta,  was  undertaken  and  completecL  This  line 
is  26.3  miles  in  length,  the  voltage  from  any  phase  to  ground  be- 
ing 6,600,  so  that  it  lends  itself  readily  to  the  giving  of  service  to 
the  rural  territory  along  the  right  of  way.  Practically  all  of 
the  rural  lines  are  operated  at  6,600  volts,  single  phase,  and  are 
of  galvanized-iron  wire. 

Soon  after  the  completion  of  the  transmission  line  the  Delta 
steam  generating  plant  was  closed  down  and  is  now  operated  as 
a  reserve  for  carrying  the  load  in  Delta  during  interruptions  to 
the  transmission  line,  or  at  times  of  very  light  load  the  Delta 
plant  may  be  used  to  energize  the  entire  system.  It  is  also  possi- 
ble to  operate  the  Delta  station  in  parallel  with  the  ilontrose  sta- 
tion for  the  purpose  of  increasing  the  generating  capacity  of  the 
entire  system. 

The  Montrose  station  consists  at  this  time  of  three  units,  hav- 
ing combined  capacity  of  300  kilowatts,  all  of  which  are  directly 
connected  to  reciprocating  engines  operating  noneondensing.  The 
boiler  plant  at  the  Montrose  station  consists  of  three  150  horse- 
power horizontal  return  tubular  boilers.  Since  the  peak  load  of 
this  system  is  now  slightly  in  excess  of  300  kilowatts,  the  generat- 
ing equipment  at  Montrose  is  hardly  adequate;  and  if  one  of  the 
units  were  to  become  disabled  it  would  be  difficult  to  supply  con- 
linuous  service  to  the  entire  system  from  the  Montrose  station. 
It  is  understood  that*  plans  are  now  being  considered  for 
additional  generating  capacity  at  the  Montrose  station,  and  that 
such  equipment  will  be  installed  as  soon  as  deliver}'  can  be 
secured. 

With  the  exception  of  the  generating  equipment,  which  has 
r.u.R.ioisE. 
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l)c»eu  ill  \is(»  for  a  iiumlKT  of  years,  the  physical  property  of  the 
■companv  was  r(»ported  by  the  engineers  to  be  in  an  excellent  state 
of  repair.  During  the  past  three  years  the  distribution  systems 
at  Montrose  and  Delta  have  been  entirely  reconstructed ;  and  the 
transmission  line,  together  with  the  rural  lines  and  Olathe  distri- 
bution system,  has  been  added,  so  that  the  outside  plant  of  the 
company  is  practically  new. 

Present  Rates. 

The  principal  rates  now  in  effect  to  the  consumers  in  this  part 
of  the  territory  of  the  Western  Colorado  Power  Company  are  as 
follows : 

Commercial  Lighting — Montroae  and  Olathe. 
Rate: 

15  cents  per  kilowatt  hour  for  the  first  40  hours'  use  per  month  of  cus- 

tomer*9  demand. 
13  cents  per  kilowatt  hour  for  the  next  40  howrs*  use  per  month  of  cus- 
tomer's demand. 
8  cents  per  kilowatt  liour  for  all  additional  hours'  use  per  month  of 
customer's  demand. 
Minimtmi  Guaranty: 

$1.35  net  per  month  per  consumer. 
Prompt  Payment  Discount: 

A  discount  of  10  per  cent  is  allowed  on  all  hills  paid  within  the  discount 
period. 

Commercial  Lighting — Delta. 
Rate: 

15  centH  per  kilowatt  hour  of  monthly  consumption. 
^Minimum  Guaranty: 

$1.50  per  month  net. 
Prompt  Payment  Discount: 

The  following  discounts  are  allowed  on  all  bills  paid  within  the  discount 
period: 

10  per  cent  on  monthly  conHumptions  under  25  kw.  hours. 

16  per  cent  on  monthly  consumptions  of  25  to  50  kw.  hours. 
20  per  cent  on  monthly  consumptions  of  50  to  100  kw.  hours. 
25  per  eent  on  monthly  consumptions  of  100  to  200  kw.  hours. 
33i  per  eent  on  monthly  connumptions  of  200  to  300  kw.  hours. 

50  per  eent  on  all  monthly  consumptions  in  excess  of  300  kw.  hours. 

Commercial  Power — Montrose^  Delta^  and  Olathe. 
Kate: 

For  delivery  at  110,  220,  or  440  volts. 
6  cents  per  kilowatt  hour  for  the  first  ftO  hours*  use  per  month  of  con- 
nected load. 

4  cents   per  kilowatt   hour   for  all  consumption  during  the  month   in 
excels  of  00  hours'  use  of  the  connected  load. 

For  delivery  at  2,300,  4,000,  6,600.  or  11,000  volts. 

5  cents  per  kilowatt  hour  for  the  first  00  hours'  use  per  month  of  con- 
nects I  load. 

3  centn  per  kilowatt  hour  for  all  consumption  during  the  month  In  ex- 
cess of  HO  hours'  use  of  ^he  connected  load, 
l^linimtun  Guaranty: 

$1.00  net  per  month  per  horse  jwwer  of  connected  load. 
P.U.R.1D18K. 
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Prompt  Payment  Discount: 

A  discount  of  10  per  cent  is  allowed  on  all  bills  paid  within  the  discount 
period. 

Commercial  Poicer — MantroaCf  Delta,  and  Adjacent  TenHtory, 
Kate: 

7i  cents  per  kw.  hour  for  all  consumption  during  the  month. 
Alinimum  Guaranty: 

$1  net  per  month  per  horse  power  of  connected  load. 
Prompt  Payment  Discount: 

None. 

Commercial  Power — Montrose  and  Contiguous  Territory. 
^ate: 

6  cents  per  kilowatt  hour  for  the  first  30  hours'  use  per  month  of  con- 
nected load. 
5  cents  per  kilowatt  hour  for  the  next  30  hours'  use  per  month  of  con- 
nected load. 
4  cents  per  kilowatt  hour  for  the  next  30  hours'  use  per  month  of  con- 
nected load. 

3  cents  per  kilowatt  hour  for  all  consumption  during  Ihe  month  in  ex- 
cess of  90  hours'  use  of  connected  load. 

Alinimum  Guaranty: 

$1  net  per  month  per  horse  power  of  connected  load. 
Prompt  Payment  Discount: 

A  discount  of  10  per  cent  is  allowed  on  all  bills  paid  within  the  discount 
period. 

Optional  Commercial  Power  Rate — Montrose  and  Contiguous  Territory, 
Kate: 

10  cents  per  kilowatt  hour  for  all  consumption  during  the  month. 
Minimum  Guaranty: 

50  cents  Het  per  month  per  horse  power  of  connected  load. 

Prompt  Payment  Discount: 
None. 

Commercial  Power — Ranges  and  Appliances. 
Kate: 

4  cents  per  kilowatt  hour  for  the  first  50  kilowatt  hours'  consumption 
per  month. 

3  cents  per  kilowatt  hour  for  all  consumption  in  excess  of  50  kilowatt 
hours  per  month. 
Minimum  Guaranty: 

$1.50  net  per  month  per  consumer. 
Prompt  Payment  Discount: 

A  discount  of  10  per  cent  is  allowed  on  all  bills  paid  within  the  discount 
period. 

Street  Lighting — Montrose. 
Kate: 

$7.50  per  month  for  each  6.6  ampere,  series  inclosed  arc  lamp  when  the 
number  of  such  lamps  is  less  than  34.  When  34  or  more  lamps  are 
in  use,  a  discount  of  20  per  cent  is  allowed. 

$1  per  month  per  lamp  for  60  candlepower,  6.6  ampere  series  incandes- 
cent lamps. 

$1.75  per  month  for  80  candle-power  series  incandescent  lamps. 

When  10  or  more  incandescent  lamps  are  in  use,  a  discount  of  10  per 
cent  from  the  above  rates  is  allowed. 

Street  Lighting — Delta. 
Kate: 

$7.50  per  month  per  lamp  for  6.6  ampere,  series  inclosed  arc  lamps. 

$1.50  per  month  per  lamp  for  60  watt  multiple  incandescent  lamps. 
P.U.K.1018E. 
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In  addition  to  the  foregoing  rates  the  schedules  on  file  with 
the  Commission  contain  rates  for  sign  and  display  lighting,  irri- 
gation service  and  a  few  special  rates,  such  special  rates  being  as 
a  rule  lower  than  those  quoted  to  the  regular  consumers. 

Plant  Investment  or  Book  Cost. 

The  books  of  the  company  show  that  the  purchase  price  of 
the  Montrose,  Delta,  Ouray,  and  Eidgway  properties  was  $357,- 
776.83,  and  that  the  company  issued  6  per  cent  demand  notes 
therefor  to  the  Utah  Power  &  Light  Company.  After  the  several 
adjustments  relating  to  the  purchase  of  these  several  plants  had 
been  completed,  the  purchase  price  as  given  above  was  distributed 
on  the  books  of  the  company  between  the  several  properties  as 
follows : 

Montrose    *. $153,328.64 

Delta     61,331.45 

Ourav     122,662.02 

Kidgway     20,443.82 

Total     r $357,766.83 

From  the  above  it  will  be  seen  that  the  price  paid  for  the  Mont- 
rose-Delta properties  on  January  1,  1914,  is  represented  to  be 
$214,000.09.  The  basis  upon  which  this  amount  was  appor- 
tioned to  the  Montrose-Delta  properties  is  not  clear  from  the 
record  in  this  case,  so  that  the  Commission  is  in  doubt  as  to 
whether  or  not  the  above  represents  the  amount  actually  paid  for 
these  properties  at  the  time  of  purchase. 

At  the  time  of  the  organization  of  the  Western  Colorado  Pow- 
er Company  in  April,  1913,  a  fund  of  $250,000  was  set  aside  and 
designated  as  ^'reconstruction  reserve.'^  After  the  acquisition  of 
the  properties  in  question,  the  reconstruction  expenditures  re- 
quired to  put  them  in  good  physical  and  service  condition  were 
chargcnl  to  this  reserve,  and  not  to  the  plant  account.  The 
amount  so  charged  represented,  however,  payments  for  perma- 
nent improvements  which  went  into  the  properties  in  question. . 
The  total  of  these  items  thus  charged  to  reconstruction  reserve 
was  $20,351.21  from  April  1,  1914,  to  December  31,  1916. 
There  were  also  charged  to  the  same  account  additions  to  plant 
made  from  January  1,  1914,  to  April  1,  1914,  in  the  sum  of  $1,- 

293.22  (record,  p.  75).  From  April  1,  1914,  to  December  31, 
P.U.R.1018E. 
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1916,  the  additions  to  the  Montrose-Delta  group  of  properties  for 
such  items  as  the  Olathe  distribution  system  and  a  transmission 
line  from  -Montrose  to  Delta,  together  with  the  necessary  traus- 
former  substations  and  extensions  necessary  on  account  of  the 
growth  of  the  property,  amounted  to  $67,918.20  (Herbert  re- 
port, p.  13).  Mr.  Herbert  further  directed  attention  to  the  fact 
that  the  plant  account  did  not  include  the  proportion  of  the  office 
equipment  in  the  Montrose  general  office  properly  assignable  to 
the  Montrose-Delta  group  of  properties,  which  equipment  was 
appraised  by  the  Conmiission's  engineers  at  $5,433  and  of  which 
amount  $613.92  should  be  assigned  to  the  properties  in  question. 
By  assembling  the  foregoing  items  the  following  is  arrived  at 
as  the  cost  to  the  Western  Colorado  Power  Company  for  the 
properties  in  question  on  December  31,  1916: 

Book  cost,  January  1,  1914   f. $214,660.09 

Additions  charged   to   reconstruction   reserve   from   January   1, 

1914,  to  April  1,  1914   1,293.22 

Permanent  improvements  charged  to  reconstruction  reserve  April 

1,  1914,  to  December  31,  1916 .       20,351.21 

Additions  charged  to  plant  investment  from  April  1,  1914,  to 

December  31,  1916    67,918.26 

General  ofBce  equipment  613.92 

Total   $304,836.70 

While  the  above  amount  represents  as  nearly  as  may  be  de- 
termined the  cost  to  the  Western  Colorado  Power  Company  of 
the  properties  in  question  as  of  December  31,  IDIG,  there  are 
many  reasons  why  it  cannot  be  considered  by  the  Commission  as 
representing  either  the  cost  or  value  of  the  used  and  useful  prop- 
erty of  the  respondent  at  this  time.  For  example,  the  price  ac- 
tually paid  for  these  properties  on  January  1,  1914,  cannot  be 
definitely  determined.  Further,  the  price  paid  for  these  proper- 
ties may  have  been  in  excess  of  their  value,  and  while  the  expend- 
itures made  for  permanent  improvements  and  for  placing  the 
properties  in  good  service  condition  are  a  part  of  the  cost  of  these 
properties  to  the  respondent,  plant  replaced  or  abandoned  at  the 
time  of  such  improvements  should  have  been  deducted  from  the 
capital  account,  but  this  does  not  appear  to  have  be^n  done. 

No  records  are  available  from  which  the  original  cost  of  the 
present  property  can  be  determined. 

Appraisals. 

Two  separate  and  distinct  inventories  and  appraisals  of  the 

P.U.R.1918E. 
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property  of  the  respoiulent  were  submitted  in  this  case,  one  in  1k»- 
half  of  the  company  by  F.  B.  II.  Paine,  and  one  in  behalf  of  the 
Commission's  engineering  staff  by  F.  J.  Kankin.  No  complete 
appraisal  of  the  property  in  behalf  of  the  petitioners  or  interven- 
ers was  submitted  to  the  Commission  in  this  case.  The  Paine  ap- 
praisal was  based  on  the  cost  of  reproduction  as  of  December  31, 
1916,  a  constiniction  period  of  one  and  one-half  years  being  as- 
sumed. The  appraisal  by  Mr.  Rankin  was  based  on  the  cost  of 
i-eproducing  the  property  under  normal  conditions,  use  being 
made  of  average  or  trend  prices  throughout.  Briefly  stated,  Mr. 
Paine,  after  making  allowances  for  working  capital,  preliminary 
organization  expense,  cost  of  attaching  the  business,  cost  of  ac- 
quiring money,  and  for  promoters'  remuneration,  arrived  at  the 
sum  of  $360,282.88  as  the  amount  upon  which  he  contended  the 
respondent  should  be  entitled  to  earn  a  fair  return.  Mr.  Kankin 
in  his  appraisal  made  allowances  for  preliminary  organization  ex- 
pense and  working  capital,  but  did  not  include  therein  any 
amounts  whatever  for  the  cost  of  attaching  the  business,  cost  of 
acquiring  money,  or  promoters'  remuneration,  and  arrived  at  the 
sum  of  $237,304.  A  summary  of  the  appraisals  submitted  by 
Messrs.  Paine  &  Rankin  are  set  out  in  tables  1  and  2,  respective- 

ly. 

TABLE  NO.  1. 
Summary  of  Appraisal  Sutoiitted  in  Behalf  of  Heapondent  by  Mr.  F.  B.  BL 

Paine. 

Total 
Items  of  Cost.  Direct  Costs. 

1.  Land    $5,124.00 

2.  Buildings    18,810.20 

3.  Plant   equipment    67,252.1» 

4.  Distribution    system  1    178,169..54 

5.  Office  furniture  and  fixtures   5,362.75 

6.  Right  of  way    2,841.37 

7.  Montrose-Ouray-Silverton  telephone  line  *   523.34 

8.  Working  capital   ( stores  and  cash )    26,017.36 

9.  Incorporation  fee  «   321.00 

10.  Cost  of  attaching  business 25,829.80 

$320,251.45 

Preliminary  organization  and  expenses,  2^  per  cent 8,006.29 

Cost  of  acquiring  money,  5  per  cent 16,012.57 

Promoters'  remuneration,  5  per  cent 16,012.57 


$360,282.88 


1  Includes  Substations— $4,541.8259. 
*  See  Property  Charges — Exhibit  — n. 
s  Estimate. 
P.U.R.1918E. 
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TABLE  NO.  2. 
Summary  of  Appraisal  Submitted  on  Belialf  of  the  Commission  by  Mr.  F,  J. 

Rankiu. 

Normal 
Acct.  Reproduetion 

No.  Classification.  Coat. 

101.  Organization   ^3,350 

102.  Franchises     _  ^^ 

105.    Land  and  right  of  wav  t>,32K 

lot).  Buildings     a4:,(>4l 

107.  Steam  power  plant  equipment   "20,853 

111.  Boiler  plant  equipment   X^f6i4 

113.  Miscellaneous  power  plant  equipment   1,472 

120.  Transmission   system    30,527 

121.  Substation  equipment , i*'*^!! 

1 40.  Distribution  system    r>T,312 

141.  Line  transformers   XO,514 

142.  Consumers'   meters    X  1.433 

160.  Municipal  lighting  system    1  ^*^ 

1 02.  General  office  equipment   3,758 

166.  Customers'   installations    1,839 

168.  Miscellaneous  equipment    l,25tf 

169.  Utility  equipment   l.l^^ 

Working  capital  17,431 

Total    $237,304 

The  appraisals  submitted  by  the  two  engineers  are  not  iri  such 
form  as  to  permit  of  ready  comparisons.  Mr.  Paine  in  liis  ap- 
praisal did  not  follow  the  classification  of  accounts  prescribed  by 
the  Commission  for  electric  utilities,  and  the  two  reports  sl^^  ^^^ 
radically  different  in  the  method  of  building  up  unit  costs  and 
applying  construction  overheads  that  a  detailed  comparison  of  tlie 
two  appraisals  will  not  be  attempted.  The  total  differeno^  ^ 
tween  the  two  appraisals  is  apparently  $122,889.  Attention 
must  be  called,  however,  to  the  fact  that  the  appraisal  \>y  ^^' 
liankin  did  not  include  any  allowances  whatever  for  cost  of  a*" 
taehing  the  business,  cost  of  acquiring  money,  or  promoter's  r^ 
muneration.  By  eliminating  these  items  temporarily  fraxn  *"^ 
Paine  appraisal  the  real  difference  in  these  two  appraisiil^  ^^ 
found  to  be  approximately  $65,000.  Mr.  Rankin  at  the  heai^^^i? 
testified  that  nothing  had  been  included,  either  in  the  unit  c^^^^ 
or  construction  overheads  used  in  his  appraisal  to  cover  the  aoo^'^* 
items,  but  that  he  did  not  by  their  exclusion  deny  the  exist^"^ 
of  such  elements  of  value. 

Exclusive  of  intangible  values  the  Paine  appraisal  is  in  e^^^*" 

of  that  submitted  by  the  Commission's  engineering  staff  o**  ^^ 

count  of  (a)  slight  differences  in  inventories,  (b)  higher    i^^^ 

and  material  prices,  and  (c)  higher  construction  overheads. 
P.U.R.IDISE. 
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The  differences  in  inventories,  upon  which  the  two  appraisals 
were  based,  come  about  on  account  of  differences  in  classification. 
Mr.  Paine  in  his  reproduction  theory  estimated  the  cost  of  repro- 
ducing the  plant  with  standard  equipment.  For  example,  al- 
though a  large  quantity  of  the  copper  wire  in  the  distribution  sys- 
tem is  single-braid  and  double-braid  wire,  Mr.  Paine  considered 
that  in  reproducing  this  property  triple-braid  wire  would  be  used. 
This  was  true  likewise  in  the  case  of  crossarms,  guys,  anchors, 
and  numerous  other  items  of  plant  equipment.  Counsel  for  the 
respondent  argued  that  these  differences  were  slight ;  but  it  must 
be  remembered  that  the  difference  is  not  only  in  the  cost  of  mate- 
rial, but  that  the  allowances  made  for  field  supervision  and  tool 
expense,  purchasing,  storeroom  expense,  and  for  general  construc- 
tion overheads,  as  well  as  for  the  cost  of  money  and  promoters'  re- 
muneration, are  increased  on  account  of  such  assumption.  Mr. 
Paine  further  included  in  his  appraisal  a  45-kilowatt  engine 
driven  generator  at  the  Delta  station,  which  was  not  installed  for 
service,  but  on  the  other  hand  had  been  discarded  for  a  number 
of  years  and  was  not  in  operating  condition.  A  memorandum 
submitted  with  Mr.  Paine's  appraisal  states  that  this  tmit  is  not 
installed,  and  is  no  longer  serviceable.  No  contention  was  made 
by  the  respondent  that  this  unit  should  be  considered  in  determin- 
ing the  value  of  this  property,  although  it  was  included  as  a  part 
of  the  Paine  appraisal. 

The  material  prices  used  by  Mr.  Paine  were,  with  the  excep- 
tion of  copper  wire,  quite  generally  based  on  the  market  prices 
prevailing  at  the  time, — December  31,  1916.  Mr.  Paine  testi- 
fied that  his  material  prices  were  not  representative  of  the  market 
conditions  prevailing  at  the  time  of  his  appraisal,  but  that  on  the 
other  hand  such  prices  were  representative  of  a  reasonable  aver- 
age weighted  price  of  a  reasonable  number  of  years.  Further  ex- 
amination of  Mr.  Paine's  appraisal,  however,  discloses  the  fact 
that  his  material  prices  were  based  almost  entirely  upon  prices 
furnished  by  the  purchasing  department  of  the  Utah  Power  & 
Light  Company,  and  there  is  nothing  in  the  record  to  show  that 
these  were  not  the  actual  market  prices  then  in  effect.  An  ex- 
amination of  such  material  prices  shows  that  they  are  in  some 
cases  as  much  as  100  per  cent  in  excess  of  average  prices  paid  by 

the  respondent  during  the  four  or  five-year  period  immediately 
P.U.R.1918E.  41 


Digitized  by  LjOOQIC 


642  COLORADO  PUBLIC  UTILITIES  COMMISSION. 

preceding  this  investigation.  The  Commission  can  in  no  wise 
countenance  reproduction  estimates  based  strictly  upon  market 
conditions  as  of  any  definite  date,  and  especially  is  this  true  as  to 
the  war  prices  prevailing  on  or  about  December  31,  1916. 

The  allowance  made  by  Mr.  Paine  to  cover  the  item  of  con- 
struction overheads  is  in  excess  of  that  made  by  the  Commission's 
engineer,  for  the  reason  that  the  percentages  applied  by  Mr. 
Paine  are  in  themselves  higher,  and  for  the  further  reason  that 
Mr.  Paine's  percentages  were  applied  to  a  much  higher  base. 
Each  engineer  made  use  of  what  might  be  termed  "direct'^  and 
indirect''  overheads.  In  the  build-up  of  imit  costs  Mr.  Eankin, 
for  the  Commission,  included  therein  certain  allowances  for  such 
items  as  supply  expense,  field  supervision,  and  tool  expense,  em- 
ployees' liability  insurance,  and  for  incidentals.  Mr.  Paine  in- 
cluded in  his  unit  costs,  in  addition  to  labor  and  material,  allow- 
ances for  such  items  as  incidental  material,  breakage,  loss  and 
waste  in  the  field,  inspection,  purchasing,  unloading,  stores  and 
supply  expense,  hauling  and  livery,  tools  and  construction  appli- 
ances, labor  at  the  shop  or  yard,  labor  at  the  point  of  use,  liability 
insurance,  construction  superintendence,  and  contingencies. 

In  the  opinion  of  the  Commission  the  appraisal  submitted  by 
Mr.  Paine  furnishes  an  excellent  illustration  of  the  shortcomings 
of  a  strict  reproduction  theory  in  the  appraisal  of  public  utility 
properties.  At  the  outset  Mr.  Paine  assumed  a  reproduction 
period  of  eighteen  months.  A  construction  engineer,  with  two 
assistants  and  three  timekeepers,  were  to  be  employed,  and  would 
have  no  other  duties  for  a  period  of  a  year  and  a  half.  Store- 
houses were  to  be  maintained  for  eighteen  months,  with  a  store- 
keeper in  charge  of  each,  at  the  towns  of  Montrose,  Delta,  and 
Olathe.  A  purchasing  agent  would  be  employed,  though  he  would 
presumably  have  other  duties.  Consulting  engineers  and  archi- 
tects would  receive  in  the  neighborhood  of  $11,000.  Approx- 
imately $7,000  would  be  paid  to  administrative  officers,  and 
$10,500  would  further  be  required  for  building  up  a  construc- 
tion organization.  Solicitors  would  be  put  to  work,  and  their  pay 
and  expenses  during  the  developmental  period  would  amount  to- 
$25,000.  Financial  agents  would  receive  $16,000,  and  the  in- 
dividual who  conceived  the  idea  that  the  residents  of  the  com- 
munity might  be  induced  to  make  use  of  electric  service  would  re* 
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ceive  a  like  amount  It  does  not  surprise  the  Commission  that 
counsel  for  the  city  of  Montrose  inquired  of  Mr.  Paine  whether 
he  knew  of  any  properties,  constructed  according  to  his  plan, 
which  were  successful  enterprises. 

The  average  consumer  of  service  in  the  towns  of  Montrose  and 
Delta  is  fully  aware  of  the  fact  that  public  utility  properties  of 
this  size  are  not  constructed  according  to  the  plan  outlined  by  Mr. 
Paine.  At  Olathe,  for  example,  where  Mr.  Paine  would  erect  a 
storeroom  and  maintain  it  with  a  storekeeper  for  a.  year  and  a 
half,  and,  in  addition,  require  a  portion  of  the  services  of  the 
construction  engineer  and  his  assistants,  the  entire  property  was 
actually  built  some  two  years  ago  and  placed  in  service  in  less 
than  three  months.  Just  what  duties  this  corps  of  engineers,  as- 
sistants, storekeepers,  timekeepers,  purchasing  agents,  and  the 
like  would  have  in  a  town  of  600  people  for  eighteen  months,  is 
not  clear  to  this  Commission.  The  transmission  line  from  Mont- 
rose to  Delta  furnishes  another  excellent  illustration.  This  line 
was  constructed  in  the  fall  of  1914,  the  construction  period  not 
exceeding  five  months,  at  a  total  cost  to  the  company  of  $29,477.- 
24.  Under  Mr.  Paine's  plan,  which  he  maintained  would  be  the 
most  economical  one,  the  company  would  spend  eighteen  months 
in  the  construction  of  this  line,  and  the  ^^field  cost"  alone  would 
amount  to  $36,133.  Construction  overheads  would  bring  this 
amount  up  to  $45,000,  and  organization  expense,  promoters'  re- 
muneration, and  cost  of  money,  would  make  the  cost  in  excess  of 
$50,000. 

No  doubt  all  of  the  things  outlined  by  Mr.  Paine  would  need  to 
be  done  in  building  this  property  under  any  plan ;  but  on  account 
of  its  size  the  supervising  engineer  would  in  all  probability  be 
the  consulting  engineer  as  well,  would  act  as  purchasing  agent, 
and  would  be  the  administrative  officer  on  the  ground  during  the 
construction  period.  Likewise  storekeepers  would  also  act  as 
timekeepers,  and  might  even  drive  trucks  and  assist  in  the  gen- 
eral construction  work. 

Reproduction  Cost  Less  Depreciatiotu 

No  estimate  of  the  accrued  depreciation  on  this  property  was 
submitted  in  behalf  of  the  respondent.  The  Commission's  en- 
gineering staff  estimated  that  the  accrued  depreciation  on  the 
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physical  property  as  of  December  31,  1916^  amounted  to  $36,- 
423.  Mr.  Paine  maintained  throughout  the  proceedings  in  this 
case  that  the  physical  property  was  in  good  service  condition,  and 
that  no  deduction  on  account  of  accrued  depreciation  should  be 
made  in  valuing  it  for  rate-making  purposes. 

Working  Capital. 

[1,  2]  Mr.  Paine  included  in  his  report  an  allowance  of  $24-,- 
140  for  working  capital,  and  added  thereto  7  per  cent  for  taxes, 
interest  and  administrative  expense,  making  the  total  amount 
claimed  for  this  item  $26,017.36.  Mr.  Rankin  included  in  his 
report  an  allowance  of  $17,431,  which  was  based  upon  a  study 
made  by  Mr.  Herbert,  statistician  of  the  Commission.  The  dif- 
ference between  the  allowances  made  comes  about  largely  by  rea- 
son of  the  fact  that  in  his  analysis  Mr.  Herbert  made  deductions 
an  account  of  current  liabilities.  He  further  deducted  from  the 
material  and  supplies  on  hand  the  estimated  amount  of  such  ma- 
terials carried  for  construction  purposes.  In  the  opinion  of  the 
Commission,  materials  and  supplies  carried  for  the  purpose  of 
construction  should  not  be  included  in  arriving  at  the  allowance 
to  be  made  for  working  capital,  and  the  Commission  is  further  of 
the  opinion  that  deduction  should  be  made  for  current  liabilities, 
such  as  bills  payable  and'consumers'  deposits.  The  addition  by 
Mr.  Paine  of  7  per  cent  for  interest,  taxes,  etc.,  to  the  working 
capital  allowance  was  not  proper. 

Cost  of  Money  and  Promoters'  Remuneration. 

[3]  Mr.  Paine  testified  that  the  cost  of  acquiring  the  necessary 
funds  with  which  to  construct  the  property  and  develop  its  busi- 
ness, as  well  as  promoter's  remuneration,  comprised  a  part  of  the 
cost  of  the  enterprise,  and  requested  an  allowance  of  $32,025  for 
these  items.  This  Commission  has  previously  refused  to  make 
any  allowance  for  the  cost  of  acquiring  money,  so  that  Mr. 
Paine's  testimony  covering  this  subject  does  not  need  to  be  dis- 
cussed at  length  at  this  time.  In  case  Xo.  24,  Re  Colorado 
Springs  Light,  Heat  &  P.  Co.  P.U.R.1917F,  385,  decided  July 
31,  1917,  this  Commission  refused  to  make  an  allowance  for 
bond  discount,  and  in  that  case  said : 

^'The  Commission  is  of  the  opinion  that  the  rate  of  return 
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which  a  public  utility  is  permitted  to  enjoy  upon  its  investment 
prudently  made  should  fully  compensate  such  utility  for  the  use 
of  its  property.  If  it  chooses  to  issue  bonds  to  raise  funds  with 
which  to  construct  its  property,  then  the  interest  on  bonds  and 
the  expense  incident  to  the  issuance  of  the  same  should  be  paid  by 
the  utility  out  of  the  amount  allowed  to  it  as  a  fair  return  upon 
its  investment.  On  the  other  hand,  if  a  public  utility  chooses  to 
finance  the  construction  of  its  property  by  the  subscription  of 
capital  stock,  no  claim  can  be  supported  for  such  discount  It 
is  true  that  in  the  accounting  classifications  promulgated  by  vari- 
ous state  commissions — this  Commission  included — and  by  th'e 
Interstate  Commerce  Conmaission,  railways  and  other  public  util- 
ity companies  are  required  to  provide  for  the  amortization  of 
bond  discount  out  of  income  over  the  period  between  the  date  of 
the  issuance  of  the  bonds  and  the  date  of  their  maturity,  and  that 
in  some  instances  such  utilities  are  permitted  to  charge  to  capital 
accounts  that  portion  of  the  amortization  charges  which  accrues 
during  the  period  of  construction,  but  it  is  by  no  means  clear  to 
the  Commission  that  even  this  portion  of  bond  discount  should  be 
allowed  in  finding  a  value  for  rate-making  purposes. 

"After  due  consideration  the  Commission  is  of  the  opinion  that 
no  allowance  whatever  should  be  made  for  discount  on  bonds  or 
other  financial  expenses  in  determining  the  fair  value  of  the 
defendant's  property  for  rate-making  purposes." 

Claims  frequently  have  been  made  for  allowances  for  promo- 
ters' remuneration  in  valuation  cases  before  public  service  com- 
missions, but  a  review  of  a  large  number  of  commission  decisions 
indicates  that  allowances  have  rarely  been  made  therefor.  The 
elements  of  cost  that  should  be  covered  by  or  included  in  promo- 
ters' remuneration  vary  widely  with  appraisers  of  public  utility 
properties.  In  some  cases  promoters'  remuneration  has  been 
taken  to  include  preliminary  organization  expenses,  expenses 
preliminary  to  construction,  such  as  preliminary  surveys,  en- 
gineering investigations,  and  the  like,  to  determine  the  feasibility 
of  the  project  and  the  cost  of  securing  money.  In  the  present 
case  the  respondent,  through  its  witness  Mr.  Paine,  requested  an 
allowance  for  promoters'  remuneration  in  the  sum  of  $16,012.57 
as  "a  remuneration  to  the  person  or  organization  responsible  for 

obtaining  the  capital  needs  of  the  corporation  to  enable  it  to 
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render  service  as  and  when  needed  by  the  public."  The 
respondent  requests  the  allowance  of  a  like  amount  for  the  cost 
of  acquiring  money,  and  an  additional  allowance  for  preliminary 
©Ionization  and  expenses  prior  to  the  construction  of  the  physi- 
cal property. 

[4]  It  is  true  that,  in  addition  to  the  value  of  its  physical 
property,  the  respondent  is  entitled  to  have  considered  as  a  part 
of  its  assets  on  which  it  is  entitled  to  earn  a  return  such  amounts 
of  money  as  it  would  be  necessary  to  expend  in  the  way  of  fees 
to  the  state,  for  legal  expenses  and  the  like  in  the  formation  of 
the  corporation,  and  the  actual  or  estimated  cost  of  securing  the 
franchises  in  the  communities  in  which  it  operates.  Under  the 
headings  of  organization  expense  and  franchises,  the  Commission 
in  this  case  will  allow  approximately  $6,000  for  such  expendi- 
tures. 

Since  there  is  nothing  in  the  record  in  this  case  to  show  that 
the  services  of  a  promoter  would  be  required  or  that  such  service 
would  be  of  any  value  to  the  respondent,  the  item  of  promoters' 
remuneration,  except  in  so  far  as  it  has  been  included  in  organi- 
zation expense  and  in  general  and  miscellaneous  expenses  and 
construction  expenditures,  is  disallowed. 

Cost  of  Attaching  the  Business. 

That  this  is  an  element  of  value  which  must  have  adequate 
recognition  in  fixing  the  value  of  a  public  utility  property 
for  rate-making  purposes  has  been  fully  recognized  by  the  Com- 
mission in  previous  cases,  and  in  the  final  determination  of  the 
fair  value  of  this  property  for  rate-making  purposes  this  element 
of  value  will  be  given  full  consideration.  In  respondent's  exhibit 
iJfo.  4  Mr.  Paine  presented  an  estimate  of  what,  in  his  opinion, 
it  would  cost  to  secure  the  consumers  and  volume  of  business 
enjoyed  by  the  company  at  this  tima  According  to  Mr.  Paine's 
testimony  it  would  require  a  period  of  two  years  to  secure  the 
present  business.  The  soliciting  force  would  be  gathered 
together  at  the  very  beginning  of  the  construction  period,  and  it 
would  be  necessary  to  see  customers  many  times  before  inducing 
them  to  take  the  service  offered  by  the  company.  An  agent  would 
be  employed  and  placed  in  general  chai^  of  soliciting  the 
business.     Associated  with  him  would  be  an  engineer  who  would 
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solicit  power  business  and  spend  a  large  portion  of  his  time 
suggesting  the  proper  installations  for  stores,  offices,  shops,  and 
residences.  Two  field  salesmen  would  be  employed,  who  would 
approach  every  possible  consumer,  and  on  account  of  the  alleged 
difficulty  in  inducing  them  to  take  the  service  it  would  be 
necessary  for  these  salesmen  to  see  each  of  such  consumers 
numerous  times.  In  addition,  an  office  salesman  would  be  in 
charge  of  selling  supplies,  such  as  lamps  and  domestic  appliances, 
and  would  have  general  charge  of  the  routine  order  work. 
Stenographers,  clerks,  and  office  boys  attached  to  the  office  of 
the  general  agent  would  perform  the  usual  duties  in  connection 
with  cataloguing  consumers,  listing  their  equipment,  handling 
correspondence,  and  other  matters  of  that  nature.  The  salaries 
and  expenses  of  this  department  were  itemized  by  Mr.  Paine  as 
follows : 

Agent    $2,400.00  per  year 

Engineer 1,800.00  per  year 

Two  field  salesmen    2,400.00  per  year 

One  oflHce  salesman   1,200  per  year 

Two  stenographers    1,300.00  per  year 

One  oflSce  boy   260.00  per  year 

Rent 360.00  per  year 

Postage  and  other  petty  disbursements   850.00  per  year 

Auto  services    500.00  per  year 

Advertising  of  all  kinds  1,000.00  per  year 

Total   $12,070.00  per  year 

Mr.  Paine  further  called  attention  to  the  fact  that  for  the  two- 
year  period  ended  December  31,  1916,  the  respondent  spent  in 
soliciting  new  business  the  sum  of  $6,041.41,  and  during  that 
period  made  a  net  gain  of  264  consumers.  This  was  an  average 
of  $22.88  per  consumer,  whereas  the  cost  per  consumer  according 
to  Mr.  Paine's  plan  would  amount  to  only  $16.31. 

Estimates  of  a  similar  nature  have  been  submitted  to  the 

Commission  in  other  cases,  but  the  Commission  has  never  given 

them  serious  consideration.     No  doubt  if  the  territory  in  question 

were  without  this  service  it  would  cost  the  company  something  to 

secure  its  present  consumers,  but  the  majority  of  these  would 

demand  service  before  the  plant  could  be  constructed  and  placed 

in   operation.     Further,   according  to   the   present   accounting 

practices,  the  cost  of  soliciting  new  business  is  considered  an 

operating  expense,  and  cannot  be  included  as  a  part  of  the  fixed 

capital  accounts.  If  the  Commission  were  to  recognize  the 
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principle  that  the  cost  of  securing  new  consumers  should  be 
capitalized,  a  corresponding  reduction  in  the  operating  expenses 
of  the  utility  would  of  course  at  once  result. 

Fair  Value  for  Rate-Mahing  Purposes. 

After  giving  full  consideration  to  the  evidence  bearing  on  the 
value  of  the  respondent's  property  used  and  useful  in  supplying 
electric  service,  and  considering  that  property  as  a  going  concern 
with  an  established  business  and  in  successful  operation,  the 
Commission  finds  that  the  fair  value  for  rate-making  purposes 
of  the  property  used  and  useful  in  supplying  electric  service 
in  the  communities  involved  is  $250,000.  In  arriving  at  this 
amount  the  Commission  has  considered  that  the  annual  depre- 
ciation requirement  will  be  determined  and  set  aside  on  the 
sinking-fund  basis,  and  has  therefore  made  no  deduction  on 
account  of  accrued  depreciation. 

Bevenues  and  Expenses. 

[5]  The  revenues  and  expenses  of  this  property  for  the  year 
ended  December  31,  1916,  are  set  out  in  table  No.  3.  This 
statement  shows  that  the  operating  revenue  for  that  year 
amounted  to  $54,637.80  and  the  operating  expenses  $45,126.69, 
leaving  the  net  income  from  operation  available  for  depteciation 
and  a  return  on  the  investment  $9,511.11.  Included  in  the  item 
of  general  expense  is  the  sum  of  $1,541.43  for  valuation  expense. 
This  amount  will  be  deducted  from  operating  expenses,  for  the 
reason  that  if  allowable  at  all  it  should  not  be  included  in  the 
operations  of  any  one  year.  Deducting  this  amount  for  the  year 
1916  leaves  $11,052.54  as  the  net  income  available  for  depreci- 
ation and  a  return  on  the  investment. 

TABLE  NO.  3. 

Revenues  and  Expenses  for  the  Year  Ended  December  31,  1916,  as  Sobmitted 
in  Behalf  of  the  Commission  by  Mr.  F.  W.  Herbert 
Operating  Revenues — 

501.  Commercial   lighting    $39,231.98 

502.  Municipal  lighting   5,643.36 

603.     Commercial  power    5,132,34 

503a.  Heating  and  cooking  1,351.16 

506.  Merchandise  and  jobbing   (net)    2,704.31 

507.  Miscellaneous  revenue   674.65 

Total  operating  revenue   $54,637.^ 
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Operating  expenses — 

600.  Steam  power  generation   $16,981.52 

671.  Transmission   117.08 

680.  Substations    75.6» 

700.  Distribution     4,617.67 

720.  Utilization    455.18 

740.  Commercial    5,374.03 

746.  New   business    2,719.11 

760.  General  expense   9,877.37 

779.  Taxes     4,909.04 

Total  operating  expenses    $45,126.69 

Net  income  from  operation   $9,511.1 1 

Anmud  Depreciation  Requirement. 

[6]  Mr.  Eankin  estimated  the  annual  depreciation  require- 
ment for  this  property  on  a  5  per  cent  sinking-fund  basis  at 
$4,161  and  on  the  straight-line  basis  at  $7,933.  Mr.  Paine 
agreed  that  a  moderate  reserve  would  be  desirable,  but  pointed 
out  that  there  was  nothing  to  indicate  that  the  company  had  ever 
had  revenues  sufficient  to  permit  it  to  establish  such  a  reserve, 
or  that  without  increased  revenues  it  would  be  able  to  do  so.  He 
stated  that  in  his  opinion  3  per  cent  per  annum  would  be 
a  reasonable  allowance,  but  did  not  indicate  the  base  to  which 
this  percentage  should  be  applied.  The  Commission  is  of  the 
opinion  that  $4,000  per  annum  to  be  set  aside  on  the  5  perKient 
sinking-fund  basis  is  a  reasonable  allowance  for  the  property  at 
this  time. 

Bate  of  Return. 

[7]  Mr.  Paine  testified  that  the  permissible  rate  of  return  in 

this  case  should  not  be  less  than  10  per  cent,  and  that  considering 

the  location,  character,  and  extent  of  the  community  served, 

capital  could  not  be  obtained  at  a  lower  rate.     He  further  testified 

that  if  this  property  were  not  connected  with  the  property  of  the 

Western  Colorado  Power  Company,  and,  through  it,  with  the 

Utah  Power  &  Light  Company,  a  rate  of  return  of  12  per  cent 

would  be  necessary  in  order  to  secure  the  necessary  capital. 

Evidence  was  further  adduced  in  this  case  to  the  effect  that 

interest  on  mortgage  loans  ran  from  5  per  cent  to  8  per  cent  in 

El  Paso  county,  the  average  being  about  6  per  cent,  whereas  the 

prevailing  interest  rate  in  both  Montrose  and  Delta  counties  was 

about  8  per, cent,  and  that  this  was  the  rate  which  had  prevailed 
P.U.R.1918E. 
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for  some  time.  The  Commissiou  is  of  the  opinion  that  8  per 
cent  is  a  reasonable  rate  of  return  to  be  allowed  in  this  case. 

From  the  foregoing  findings  it  is  apparent  that  the  respondent 
is  not  earning  in  excess  of  a  fair  return  on  the  fair  value  of  the 
properties  in  question,  and  that  no  material  changes  in  the  rates 
and  charges  should  be  made  at  this  time,  especially  in  view  of 
the  abnormal  conditions  brought  about  by  the  war.  The  Com- 
mission is  of  the  opinion,  however,  that  the  respondent  should 
file  with  the  Commission  a  new  schedule  of  rates  to  apply  to  the 
consumers  involved  in  these  proceedings,  and  that  all  special 
rates  should  be  abandoned.  The  several  power  schedules  now 
in  eifect,  on  some  of  which  there  are  no  consumers,  should  be 
canceled,  and  one  general  tariff,  with  suitable  provisions  for  the 
different  classes  of  service,  should  be  filed  instead.  The  mini- 
mum monthly  guaranty  for  commercial  and  domestic  consumers 
should  be  made  uniform  throughout  the  entire  territory,  except 
that  a  slightly  higher  minimum  monthly  guaranty  may  be 
required  of  consumers  outside  the  limits  of  incorporated  towns. 
Such  minimum  monthly  guaranty  may  be  based  either  on  the 
demand  or  connected  load  of  commercial  consumers,  and  on  the 
number  of  active  rooms  of  residence  consumers,  but  in  any  event 
it  should  not  be  less  than  $1.25  net  per  month  per  consumer. 

The  Commission  is  of  the  opinion  that  the  present  rates  for 
street  lighting  now  in  force  and  effect  are  not  excessive,  and  no 
changes  in  such  rates  will  be  made  at  this  time. 


IDAHO  PUBIilC  UTILITIES  OOMMISSIOK. 

T.  A.  WALTERS,  Attorney  General, 

V. 

J.  M.  NEIL  et  al. 

[Order  No.  474;  Case  No.  F-206.] 

Pudlio  uUUtie9  —  What  are  —  IPuhlic  ferries  —  JurisdictUm  of  Com' 
niisaian. 

A  ferry  which  for  a  large  number  of  years  has  been  operated  as 
a  public  ferry  for  compensation,  aecommodating  the  general  public  with 
P.U.R.J918E. 
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well-establigbed  landings  and  roads  leading  in  both  directions,  so  kept 
up  as  to  permit  safe  travel  to  r^ularly  established  highways,  is  a 
"public  ferry"  under  the  jurisdiction  of  the  Idaho  Conuulsdion. 

[January  30,  1918.] 

Application  by  the  Attorney  General  for  an  order  requiring 
the  owners  of  a  ferry  to  furnish  such  facilities  and  service  as  to 
meet  the  just  and  reasonable  demands  of  the  public ;  granted. 

Appearances:  J.  P.  Pope,  Assistant  Attorney  General,  Boise, 
for  and  in  behalf  of  complainant ;  J.  H.  Lampert,  of  Oppenheini 
&  Parrish,  Boise,  for  and  in  behalf  of  defendants. 

By  the  Commission :  This  matter  came  before  the  Commission 
on  complaint  of  the  attorney  general  of  the  state  of  Idaho,  alleging 
the  defendants  to  be  common  carriers  regularly  engaged  in  oper- 
ating and  managing  a  ferry  upon  waters  within  the  state  of  Idaho, 
for  the  transportation  of  persons  and  property  for  compensation; 
and  further  alleging  the  legal  duty  of  said  defendants  to  furnish, 
provide,  and  maintain  such  facilities  as  are  requisite  and  neces- 
sary to  meet  all  just  and  reasonable  demands  for  service  by  per- 
sons desiring  the  use  of  said  ferry,  and  their  failure  so  to  do,  and 
praying  that  an  order  be  entered  requiring  said  defendants  to 
furnish  such  facilities  and  perform  such  service  as  may  be 
necessary  and  requisite  to  meet  all  just  and  reasonable  demands 
of  the  public. 

To  this  complaint  defendants  appeared,  and  answering,  denied 
the  allegation  as  to  being  common  carriers ;  denied  being  a  public 
utility,  and  denied  any  duty  or  obligation  as  such,  and  for 
separate  answer  alleged  the  ferry  in  question  to  be  a  private 
ferry  with  no  public  approach. 

Answering  further,  defendants  allege  that  an  order  requiring 
the  operation  of  said  ferry  as  a  public  ferry  would  be  tantamount 
to  the  confiscation  of  their  property,  as  there  is  not  sufficient  busi- 
ness to  warrant  the  expenditure  which  would  be  required. 

The  matter  came  reg\ilarly  on  for  hearing  before  the  full 

Commission  on  the  18th  day  of  January,  1918,  at  10  o'clock  a.  m. 

at  the  office  of  the  Commission  at  Boise,  Idaho,  both  parties 

appearing  by  counsel,  and  witnesses  were  sworn  and  testified; 

after  which  the  hearing  was  continued  until  the  28tii  day  of 
P.U.R.1918E. 
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January,  1918,  when,  with  both  parties  represented  by  counsel, 
further  testimony  was  taken  and  the  matter  submitted. 

In  this  matter  the  testimony  is  to  the  effect  that  defendants, 
or  at  least  the  defendant  Neil,  is  now  the  owner  of  a  ferry  at  a 
point  on  the  Snake  river,  commonly  known  as  and  called  "Clark^s 
ferry,"  which  was  acquired  on  and  has  been  so  owned  since  the 
15th  day  of  September,  1917. 

That  prior  to  that  time,  from  some  time  in  1906,  with  the 
exception  of  eighteen  months,  until  June  15,  1911,  and  from  that 
time  continuously  until  September  15,  1917,  the  said  ferry  had 
been  operated  as  a  public  ferry,  accommodating  all  persons  and 
property  desiring  to  be  crossed,  and  making  regular  charges  for 
said  services : 

That  said  "Clai-k's  ferry"  is  located  at  a  point  about  14 
miles  southwest  of  and  below  "McKeeth's  ferry,"  the  next  closest 
ferry  above,  and  a  distance  of  about  30  miles  northeast  of  and 
above  ^Walter's  ferry,"  the  next  closest  ferry  below; 

That  there  were  and  are  no  regularly  laid  out  and  recorded 
county  highways  immediately  adjacent  to  said  ferry,  but  that 
roads  in  constant  use  by  the  public  during  all  these  years  con- 
nected said  ferry  with  the  regular  county  highway  on  the  north 
and  south  sides  of  the  river; 

That  for  many  years  prior  to  the  purchase  of  said  ferry  by  the 
defendants  or  defendant,  same  had  been  used  as  a  public  ferry 
by  the  settlers  and  stockmen  residing  on  either  side  of  the  river, 
and  that  same  had  been  extensively  used  by  the  stockmen  in 
transferring  stock  from  the  northeast  or  grazing  side  of  the 
river  for  the  purpose  of  feeding  during  the  winter  months  and 
back  again  for  the  purpose  of  grazing  during  the  summer  months ; 
that  while  same  was  used  in  the  ordinary  course  of  travel  by 
residents  living  on  the  southwest  side  of  the  river  in  going  to 
Mora,  Kuna,  and  Boise,  and  by  stockmen  in  hauling  hay  and 
crossing,  that  probably  two  thirds  of  the  revenue  derived  there- 
from was  from  the  ferrying  of  sheep  in  going  from  grazing  to 
feeding  grounds  and  return;  that  the  discontinuance  of  said 
ferry  w^ould  necessitate  the  driving  of  stock,  or  traveling  of  per- 
sons who  have  for  years  been  using  said  ferry,  a  distance  of  28 
to  35  miles  additional  by  way  of  McKeeth's  ferry. 

The  evidence  further  discloses  that  since  the  taking  over  and 
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operation  of  said  "Clark's  ferry"  by  the  present  owners,  same 
has  been  operated  and  charges  made  therefor,  save  and  except 
that  the  owners  have  steadfastly  declined  to  transfer  sheep  across 
same;  that  as  to  others  than  transportation  of  sheep,  the  owner, 
or  owners  have  afforded  service  and  made  charges  therefor. 

Counsel  for  defendant  makes  the  point  that  said  ferry  has 
never  been  licensed  under  the  laws  of  the  state,  and  that  as  same 
is  not  immediately  connected  with  regular  county  roads  same 
cannot  be  classed  as  a  public  ferry  or  public  utility,  and  has 
j^roduced  evidence  that  said  ferry  has  never  been  licensed,  and 
that  the  roads  immediately  connecting  with  same  have  not  been 
laid  out  and  recorded  as  county  roads,  and  have  not  been  improved 
at  public  expense. 

We  do  not  believe  this  question  is  before  the  Commission  at 
this  time. 

From  the  evidence  adduced'  it  appears  that  the  ferry  in 
question  has  for  a  large  number  of  years  been  operated  as  a 
public  ferry  for  compensation,  accommodating  the  general  public 
with  well-established  landings  and  roads  leading  in  both  direc- 
tions, so  kept  up  as  to  permit  safe  travel  to  regularly  established 
highways,  and  that  the  necessity  and  convenience  of  the  general 
public  require  that  same  be  continued  in  operation  as  such,  and 
from  such  evidence  the  Commission  finds : 

That  said  ferry,  known  and  called  "Clark's  ferry,"  is  a  public 
ferry  and  under  the  jurisdiction  of  this  Commission,  and  that 
an  order  should  be  entered  requiring  the  owner  or  owners  thereof 
to  furnish  such  facilities  and  perform  such  service  as  necessary 
to  reasonably  meet  all  demands  of  the  traveling  public. 

It  is  therefore  ordered  that  the  defendants,  J.  M.  Neil  and 
Charles  Orr,  doing  business  under  a  partnership,  jointly  or 
severally  as  owner  or  owners  of  that  certain  ferry  across  the 
Snake  river,  in  the  state  of  Idaho,  commonly  known  as  and 
called  "Clark's  ferry,"  be  required  to  furnish  such  facilities  and 
I>erform  such  service  as  may  be  requisite  and  necessary  to  meet 
all  just  and  reasonable  demands  which  may  be  made  in  the  use 
of  said  ferry,  and  forthwith  to  file  with  the  Public  Utilities 
Commission  of  the  state  of  Idaho  a  schedule  of  rates  and 
charges  for  the  transportation  of  persons  and  property  thereon. 
P.U.R.1918E. 
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Done  in  open  session  at  Boise,  Idaho,  this  30th  day  of 
January,  1918. 

John  W.  Graham,  A.  L.  Freehafer,  and  George  E.  Erb, 
Commissioners. 

Kehearing  denied,  February  11,  1918. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

EAST  ST.  LOUIS,  COLUMBIA,  &  WATERLOO  RAILWAY 
COMPANY 

V, 

PITTSBURGH,  CINCINNATI,  CHICAGO,  &  ST.  LOUIS  RAIL- 
WAY COMPANY. 

[No.  7036.] 

Discrimination  —  As  between  steam  and  electric  railways, 

Kefusal  of  a  steam  railway  company  to  accord  an  electric  rail- 
way company  the  same  privileges  granted  to  steam  railroads,  including 
through  bills  of  lading,  with  respect  to  shipments  of  freight  from  points 
of  origin  on  the  steam  railway  line  to  points  of  destination  on  the  elec- 
tric railway  line,  is  unjustly  discriminatory. 

[March  19,  1918.] 

Complaint:  as  to  discriminatory  practice  of  a  steam  railway 
in  refusing  to  issue  through  bills  of  lading  for  shipments  of 
freight  received  at  points  of  origin  on  its  line  to  points  of  des- 
tination on  the  line  of  the  complainant's  electric  railway  line; 
sustained. 

Sterling,  Commissioner:  The  East  St.  Louis,  Columbia,  & 
Waterloo  Railway  Company,  a  corporation  organized  under  the 
Ceneral  Railroad  Act  of  the  state  of  Illinois,  filed  a  petition 
"with  this  Commission  against  the  Pittsburgh,  Cincinnati, 
Chicago,  &  St.  Louis  Railway  Company.  The  petition  sets  out 
tliat  the  defendant,  the  Pittsburgh,  Cincinnati,  Chicago,  &  St. 
Louis  Railway  Company,  through  terminals,  has  connection 
at  the  city  of  East  St.  Louis  with  the  petitioning  company;  that 
the  defendant,  in  billing  freight  from  points  on  its  line  in 
Illinois  to  points  on  the  line  of  other  steam  railroads,  issues  the 

r.U.R.1918E. 
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standard  form  bill  of  lading  from  points  of  origin  to  points  of 
destination,  but  has  refused  to  perform  this  service  for  peti- 
tioner's line;  that,  on  Ihe  contrary,  the  defendant  company 
discriminates  against  the  petitioner  in  the  matter  of  billing 
freight  originating  on  the  line  of  the  defendant,  routed  by  the 
shipper  over  the  line  of  the  petitioner  from  East  St.  Louis  south 
to  point  on  the  petitioner's  line,  thus  discriminating  against  the 
I)etitioner ;  that  such  action  on  the  part  of  defendant  deters  and 
prevents  shippers  at  points  on  the  line  of  the  defendant  from 
routing  freight  to  be  transported  to  a  point  or  station  on  the  line 
of  petitioner;  that  the  defendant  company  will  only  bill  from 
points  on  its  line  to  East  St.  Loids,  and  requires  the  consignee 
to  accept  shipments  bound  to  points  on  the  line  of  petitioner,  at 
East  St.  Louis,  and  rebill  and  reconsign  from  East  St.  Louis  to 
points  of  destination  on  the  line  of  petitioner,  whether  freight 
is  prepaid  or  not;  that  the  defendant  company  makes  no  such 
requirement  of  carriers  operating  their  lines  by  steam. 

The  petition  concludes  with  the  prayer  that  the  defendant, 
Pittsburgh,  Cincinnati,  Chicago,  &  St,  Louis  Railway  Company, 
may  be  required  to  discontinue  further  discriminating  against 
your  petitioner,  and  also  be  required  to  afford  reasonable, 
prompt,  and  equal  facilities  for  prompt  and  efficient  inter- 
change of  cars  between  the  line  of  defendant  and  petitioner, 
as  required  by  §  44  of  article  4  of  "An  Act  to  Provide  for  the 
Emulation  of  Public  Utilities,"  approved  June  30,  1913. 

No  answer  was  filed  by  the  defendant,  but  at  the  hearing 
counsel  for  defendant  contended  that  there  was  no  connection 
between  the  lines  of  the  defendant  and  the  lines  of  the  complain- 
ant; that  there  is  nothing  in  the  section  of  law  referred  to  in 
the  petition  which  specifically  provides  that  common  carriers  arc 
required  to  afford  to  another  common  carrier  the  use  of  its  termi- 
nals ;  that  if  a  carrier  sees  proper,  for  any  reason,  to  afford  one 
carrier  tlie  use  of  its  terminals,  it  docs  not  follow  that  the  same 
privil^e  should  be.  extended  to  all  other  carriers;  that  every- 
thing stated  in  the  petition  might  be,  for  the  purpose  of  this 
case,  taken  to  be  true,  and  yet  the  Commission  could  not  enter 
a  valid  order  on  such  petition  which  the  defendant  could  comply 
with. 

A  hearing  was  had  upon  the  petition,  by  this  Commission,  at 
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its  ofSce  in  Springfield,  Illinois,  on  December  4,  1917,  at  which 
both  the  petitioner  and  the  defendant  were  represented  by 
counsel.  The  evidence  clearly  supported  the  material  facts 
alleged  in  the  petition. 

It  appears  that  a  carload  of  brick  was  routed  on  the  sidetrack 
used  for  that  purpose  by  the  CoUinsville  Brick  Company,  at 
CoUinsville,  Illinois,  and  offered  to  the  defendant  company, 
consigned  to  parties  doing  business  at  Waterloo,  Illinois,  via  the 
East  St.  Louis,  Columbia,  &  Waterloo  Railway  Company.  The 
defendant  company  refused  to  issue  a  through  bill  of  lading  on 
this  routing,  and  required  the  shipper  to  bill  his  car  to  East  St. 
Louis,  and  also  required  him  to  prepay  the  freight,  and  there 
rebill  the  car  to  the  consignee  at  the  destination. 

It  appears  from  the  evidence  that  the  Pittsburgh,  Cincinnati, 
Chicago,  &  St  Louis  Railway  Company,  through  terminals  at 
East  St.  Louis,  has  connection  with  the  Mobile  &  Ohio  Railroad 
Company,  a  steam  railroad,  which  latter  extends  south  from  the 
city  of  East  St.  Louis  and  between  the  city  of  Waterloo  and 
the  city  of  East  St.  Louis,  Illinois,  and  parallels  the  line  of  this 
petitioner,  which  is  an  electric  railway;  that  the  defendant,  in 
billing  freight  from  points  on  its,  the  defendant's  line,  in  Illinois, 
to  points  on  the  line  of  the  Mobile  &  Ohio  Railroad  and  other 
steam  railroads,  issues  the  standard  form  of  bill  of  lading  from 
points  of  origin  to  points  of  destination,  and  does  not  require  the 
prepayment  of  freight  in  such  cases  from  points  of  origin  on 
points  of  the  defendant's  line  to  East  St.  Louis  or  connecting 
points  with  such  steam  railroads'  connecting  lines.. 

There  being  little,  if  any,  conflict  in  the  evidence  in  this  case 
as  to  material  facts,  it  would  seem,  therefore,  that  the  only 
question  before  the  Commission  has  to  do  with  the  physical 
connection  of  the  petitioner  and  defendant  company.  At  com- 
mon law  it  was  the  duty  of  carriers  to  transport  freight  with 
reasonable  despatch  from  points  of  origin  to  its  destination.  It 
may  be  doubtful  if,  at  common  law,  a  carrier  is  obligated  in 
this  regard  beyond  its  own  rails.  There  can  be  no  doubt,  how- 
ever, that  under  §  44,  article  4,  referred  to  in  the  petition,  the 
obligation  of  all  carriers  is  to  move  traffic  through  with  prompt- 
ness.    This  section  reads:  "Every  common  carrier  shall  afford 

all  reasonable,  proper  and  equal  facilities  for  the  prompt  and 
P.U.R.1918E. 
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efficient  interchange  and  transfer  of  passengers,  tonnage  and 
cars,  loaded  or  empty,  between  the  lines  ownedy  operated,  con- 
trolled or  leased  by  it  and  the  lines  of  every  other  common 
carrier,  and  shall  make  such  interchange  and  transfer  promptly 
without  discrimination  between  shippers,  passengers  or  carriers 
either  as  to  compensation  charged,  service  rendered  or  facilities 
afforded.  Every  railroad  company  shall  receive  from  every 
other  railroad  company  having  the  same  gauge  track,  at  any 
point  of  connection,  freight  cars  of  proper  standard  and  in  proper 
condition,  and  shall  haul  the  same  either  to  destination,  if  the 
destination  be  upon  a  line  owned,  operated  or  ccaatroUed  by 
such  railroad  company,  or  to  point  of  transfer  acceding  to 
route  billed,  if  the  destination  be  upon  the  line  of  some  other 
railroad  company.  But  nothing  in  this  act  shall  be  construed  as 
requiring  any  common  carrier  to  give  the  use  of  its  terminal 
facilities  to  another  common  carrier  engaged  in  like  business." 
[Laws  1913,  p.  482.] 

The  language  of  this  section  is  clear,  and  the  intent  of  the 
legislature  is  plainly  that  the  commerce  of  the  country  should 
flow  freely  in  established  channels  without  "discrimination" 
or  unnecessary  hindrance.  It  is  evident  that  the  Pittsburgh, 
Cincinnati,  Chicago,  &  St.  Louis  Railway  Company  recognized 
this  obligation  when,  as  the  evidence  shows,  it  had  an  "arrange- 
ment'^  or  'Sinderstanding"  with  the  Mobile  &  Ohio  Railroad 
Company,  a  steam  road  which  the  evidence  shows  parallels  the 
defendant  company  south  from  East  St.  Louis  to  the  point  of 
destination  of  the  shipment  involved  in  this  case.  By  this  "ar- 
rangement" or  "understanding^'  a  through  routing  of  a  shipment 
originating  on  the  line  of  the  defendant  company  to  a  point  on 
the  Mobile  &  Ohio  Railroad  and  other  steam  lines  was  afforded, 
but  the  same  service  was  denied  the  petitioning  company. 
Under  any  reasonable  construction  of  the  section  of  the  law 
quoted  above,  this  would  be  clearly  discriminatory  and  tend 
to  interfere  with  the  prompt  movement  of  traffic.  The  rule 
applicable  to  cases  of  this  character  is  to  be  construed  and 
considered  in  connection  with  the  provision  of  law  which  requires 
the  prompt  transportation  and  delivery  of  property. 

The  case  of  the  Springfield  Commercial  Association  of  Spring- 
field, Illinois,  V.  Illinois  Central  Railroad  Company,  Illinois 
P.U.R.1918E.  42 
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Central  Traction  Company,  St.  Louis,  Springfield,  &  Peoria 
Jlailroad,  Bloomington,  Decatur,  &  Champaign  Kailroad,  Dan- 
ville, Urbana,  &  Champaign  Railway  Company,  and  tiie  St. 
Louis  Electric  Terminal  Railway  Company,  submitted  to  this 
Commission  and  reported  in  volume  1  of  Orders  and  Decisions 
of  Illinois  Public  Utilities  Commission  at  page  150,  involves 
much  the  same  questions  as  in  the  case  now  imder  consideration. 

In  that  case  it  appears  that  all  the  respondents  were  electric 
roads,  with  the  exception  of  the  Illinois  Central  Railroad  Com- 
pany; that  the  Illinois  Central  Railroad  Company  had  an 
jirrangement  with  all  the  steam  railroads  entering  the  city  of 
Springfield  by  which  cars  entering  the  city  over  the  lines  of  any 
of  such  steam  railroads  should  be  switched  over  the  track  thereof 
to  industries  situated  on  the  switches  and  terminals  of  such 
steam  railroads. 

A  car  shipped  over  one  of  the  respondent's  electric  lines, 
billed  to  an  industry  located  on  the  lines  of  the  Illinois  Central 
Railroad  Company  at  Springfield,  was  tendered  to  the  Illinois 
Central  for  switching  over  its  lines  and  terminals  to  the  con- 
signee located  on  the  delivering  carrier's  lines.  The  Illinois 
Central  Railroad  refused  to  perform  this  switching  service  for 
such  electric  line  at  the  rate  agreed  upon  for  such  service  afforded 
to  the  steam  lines,  but  exacted  a  different  and  higher  rate.  The 
Illinois  Central  Railroad  Company,  in  an  attempt  to  justify  its 
action  in  this  behalf,  contended  that  it  had  a  right  to  make  any 
rate  for  switching  over  its  switches  and  terminals  of  other  rail- 
roads as  it  chose  to  make,  although  such  charges  so  made  may  be 
unduly  discriminatory,  and  also  that  this  is  a  contract  right 
of  which  it  cannot  be  deprived,  for  the  reason  that  to  do  so  would 
be  to  violate  the  principles  of  the  common  law  and  the  Constitu- 
tion. 

In  considering  the  case,  the  Commission  held  to  the  doctrine 
that  switching  and  terminal  properties  of  the  railroad,  like  all 
other  parts  of  its  properties,  is  devoted  to  the  public  use,  and 
therefore  it  must  be  treated  exactly  the  same  as  its  other  property 
so  used  in  carrying  out  the  purposes  of  the  regulatory  statutes. 

This  principle  was  sustained  and  approved  in  the  case  of 
the  St.  Louis,  S.  &  P.  R.  Co.  v.  Peoria  k  P.  U.  R.  Co.  26  Inters. 
Com.  Rep.  22C.    (See  also  State  Public  Utilities  Commission  ex 

r.U.R.1918E. 
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rel.  American  Sand  &  Gravel  Co.  v.  Chicago  &  X.  W,  R.  Co. 
270  111.  110,  P.U.R.1917F,  1,  116  K  E.  620;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Public  Utilities  Commission,  267  HI.  544, 
P.U.R.1915D,  141,  108  N.  E.  737.) 

According  to  the  evidence  in  the  case  now  under  consideration, 
the  shipment  over  the  Pittsburgh,  Cincinnati,  Chicago,  &  St. 
Louis  Railway  Company,  billed  to  Waterloo  via  the  East  St. 
Louis,  Columbia,  &  Waterloo  Railway,  would  be  handled  over 
the  same  terminals  at  East  St.  Louis  as  would  a  shipment  billed 
over  the  Pittsburgh,  Cincinnati,  Chicago,  &  St.  Louis  Railway 
Company  to  Waterloo  by  way  of  the  Mobile  &  Ohio  Railway. 
To  refuse  the  service  to  one  and  afford  it  to  another,  under  the 
doctrine  laid  down  in  the  cases  cited,  cannot  be  justified. 

Following  the  reasoning  of  this  decision,  and  others  cited 
involving  the  same  principle,  it  is  evident  that  the  Pittsburgh, 
Cincinnati,  Chicago,  &  St  Louis  Railway  Company  should  be 
required  to  accept  a  car  for  transportation  over  its  lines  and 
terminals  whenever  such  car  is  offered  at  places  where  it  can 
reasonably  receive  it,  regardless  of  the  route  over  which  it 
is  to  be  moved  to  reach  its  destination,  provided  such  proposed 
route  is  of  standard  gage  and  equipment  and  can  be  reached 
through  the  same  terminals  or  connection  from  point  of  origin 
to  point  of  destination  as  other  routes. 

The  connecting  line  between  the  carriers,  parties  to  this  case, 
is  the  terminal  line  at  East  St.  Louis,  the  same  connection  as 
between  the  defendant  company  and  the  steam  roads  which 
enjoyed  the  privileges  denied  to  petitioner. 

The  movement  of  traffic  through  from  point  of  origin  to 

destination  may  not  be  lawfully  impeded  or  interrupted  because 

arrangements  have  not  been  made,  or  because  connecting  carriers 

fail  to  observe  what  the  initial  carrier-  may  consider  a  fair  and 

reasonable  traffic  arrangement, 
P.U.R.1918B. 
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HililNOIS  PUBIilO  UTII/ITIS6  OOHMISSION. 

BE  SIDELL  &  OLNEY  RAILROAD  COMPANY. 

[No.  8049.] 

Service  —  Abandonment  —  Railroads  —  Branch  line, 

1.  The  Illinois  Commission  refused  to  authorixe  the  sale  and  dis- 
mantling of  a  railroad  company  although  it  owned  no  rolling  stock  and 
its  revenues  had  been  insufficient  to  pay  its  operating  expenses,  where 
it  was  in  effect  a  branch  line  of  another  railroad  company,  the  right  of 
way  was  largely  donated  by  the  owners  of  the  land  through  which  the 
lines  passed,  various  cities,  villages,  townships,  and  individuals  had 
given  donations  to  the  railroad,  much  capital  had  been  invested  in  re- 
liance upon  a  continued  operation,  the  revenues  would  be  very  much 
larger  if  proper  cars,  motive  power,  and  traffic  arrangements  were  fur- 
nished it,  and  the  patrons  affected  did  not  have  other  convenient  rail- 
road transportation. 

Service  —  Abandonment  —  Subsidiary  company  —  Oovemment  con^ 
trot. 

2.  The  fact  that  the  Federal  government  has  taken  over  a  holding 
railroad  company  is  not  sufficient  to  justify  the  abandonment  of  servioe 
by  the  subsidiary  company,  which  has  been  operated  at  a  loss,  where 
the  subsidiary  company  is  in  fact  a  branch  or  feeder  of  tha  holding 
company,  and  it  has  not  been  made  to  appear  that  it  could  not  be  made 
to  pay  operating  CEpenses  in  normal  times  and  under  normal  conditions. 

[June  3,  1918.] 

Application  for  authority  to  cease  the  operation  of  the  Sidell 
&  Olney  Railroad  Company  and  to  dismantle  the  same;  denied. 

Lucey,  Commissioner:  This  is  a  petition  on  the  part  of  the 
Sidell  &  Olney  Railroad  Company,  of  Illinois;  the  Cincinnati, 
Indianapolis,  &  Western  Eailroad,  of  Indiana ;  and  Frank  H.  T. 
Potter,  of  the  city  of  Chicago,  asking  authority  to  cease  the 
operation  of  the  Sidell  &  Olney  Eailroad  and  to  dismantle  the 
same. 

An  answer  was  filed  to  this  application,  and  protests  were 
made  by  the  various  industries  along  the  line  of  the  railroad, 
and  by  various  cities  and  villages  and  certain  individuals. 

A  hearing  was  held  on  the  application  on  May  14  and  15, 1918, 
at  Springfield,  Illinois,  and  there  appeared  on  behalf  of  the 
petitioner,  Mr.  B.  A.  Worthington,  president  of  the  Cincinnati, 
Indianapolis,  &  Western  Railroad;  Mr.  Elam  and  Mr.  Greorge 
B.  Gillespie,  counsel  for  said  railroad  company,  and  for  the 

P.U.R.1918E. 
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Sidell  &  Olney  Railroad  Company.  Mr.  Hughes,  president  of 
the  Sidell  &  Olney  Railroad  Company,  was  also  present,  but  did 
not  testify  on  behalf  of  petitioners. 

The  record  discloses  that  the  real  purpose  of  this  application 
is  to  obtain  authority  to  sell  said  railroad  to  an  individual,  not 
a  corporation,  at  the  price  of  $200,000  for  the  purpose  of  dis- 
mantling the  same  and  selling  the  material  as  junk. 

The  evidence  taken  at  the  hearing  clearly  shows  that  the 
Sidell  &  Olney  Railroad,  when  considered  as  a  separate  and 
distinct  railroad,  is  not  possessed  at  this  time  of  any  rolling 
stock,  locomotives,  or  cars,  or  other  equivalent  equipment,  and 
has  been  dependent  upon  leasing  cars  from  the  Cincinnati, 
Indianapolis,  &  Western  Railroad,  which  owns  all  the  stock  of 
the  Sidell  &  Olney  Railroad  Company,  except  two  shares  thereof 
which  were  distributed  to  two  persons  in  order  to  effect  a  separate 
corporate  organization.  The  president  of  the  Cincinnati, 
Indianapolis,  &  Western  Railroad  is  chairman  of  the  executive 
c(Mnmittee  of  the  Sidell  &  Olney  Railroad  Company.  Mr. 
Goebel  is  secretary  of  both  companies.  The  board  of  directors 
of  the  Sidell  &  Olney  Railroad  Company  is  composed  of  Mr. 
Worthington,  president  of  the  Cincinnati,  Indianapolis,  & 
Western  Railroad;  Mr.  Goebel,  secretary  of  the  Cincinnati, 
Indianapolis,  &  Western  Railroad;  Mr.  Gillespie,  counsel  for 
the  Cincinnati,  Indianapolis,  &  Western  Railroad ;  Mr.  Hughes, 
who  owns  one  share  of  stock  in  the  Sidell  &  Olney  Railroad 
Company,  and  is  its  nominal  president;  and  Mr.  Cooley,  who 
also  owns  one  share  of  stock  of  the  Sidell  &  Olney  Railroad 
Company,  which  was  distributed  as  above  stated  to  effect  the 
separate  organization. 

The  evidence  in  the  case  further  shows  that  the  Danville, 

Olney,  &  Ohio  River  Railroad  Cc«npany  was  the  predecessor 

of  the  Sidell  &  Olney  Railroad  Company,  and  once  owned  and 

operated  its  own  rolling  stock;  to  wit,  cars  and  locomotives. 

The  evidence  further  sho^vs  that  this  line  of  railroad  changed 

its  name  when  the  ownership  of  its  stock  changed,  and  that  it 

was  finally  purchased  by  the  Indianapolis,  Decatur,  &  Western 

Railroad  Company,  a  line  of  railroad  which  crosses  the  Sidell 

&  Olney  Railroad  at  Hume,  Illinois,  and  was  the  predecessor  of 

the  Cincinnati,  Indianapolis,  &  Western  Railroad,  so  far  as  the 
P.U.R.1918E. 
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lines  of  that  railroad  company  extend  west  of  Indianapolis, 
Indiana.  The  ownership  of  the  rolling  stock  of  the  Danville, 
Olney,  &  Ohio  River  Railroad  Company  in  some  way  has  been 
lost  to  the  present  Sidell  &  Olney  Railroad  Company  in  the 
changing  ownership  of  this  railroad  line.  Just  how  or  when 
the  said  railroad  lost  the  ownership  of  its  rolling  stock  does  not 
appear  in  the  record.  The  Sidell  &  Olney  Railroad  Company, 
until  about  June  1,  1917,  was  operated  by  the  Cincinnati, 
Indianapolis,  &  Western  Railroad  and  by  the  Chicago,  Hamilton, 
&  Dayton  Railroad,  the  predecessor  of  the  Cincinnati, 
Indianapolis,  &  Western  Railroad,  in  the  operation  of  its  main 
line  west  from  Indianapolis,  Indiana,  to  Springfield,  Dlinois. 
It  was  during  this  time  a  mere  branch,  in  fact  and  name,  of  the 
Cincinnati,  Indianapolis,  &  Western  Railroad,  which  now  owns 
practically  all  the  stock  thereof. 

[1]  It  is  a  well-known  fact  that  until  the  extraordinary 
demand  for  the  products  of  the  farms  and  industries  of  the 
country  through  which  this  railroad  is  constructed  arose  by 
virtue  of  the  beginning  of  the  present  world  war,  there  was  no 
scarcity  of  cars  and  of  motive  power  on  the  railroads  of  the 
coimtry.  It  is  also  well  known  that  the  rails  and  equipment 
of  ;this  railroad  during  the  period  prior  to  the  banning  of  this 
war  could  not  be  more  valuable  as  junk  than  as  a  railroad  track 
laid  for  the  operation  of  a  public  utility. 

Prior  to  January  1,  1914,  when  the  Public  Utilities  Law  of 
this  state  took  effect,  the  record  fails  to  disclose  the  means  by 
virtue  of  which  this  railroad  was  separated  from  the  ownership 
of  its  rolling  stock.  The  record  further  discloses  that  the  right 
of  way  of  the  Sidell  &  Olney  Railroad  Company  was  largely 
donated  by  the  landowners  of  the  territory  through  which  the 
railroad  passed.  It  further  shows  that  the  various  cities,  villages, 
and  townships  through  which  the  Sidell  &  Olney  Railroad  passes 
voted  bonds  the  proceeds  of  which  were  donations  for  the  purpose 
of  the  construction  of  this  railroad.  It  also  appears  that  many 
individuals  gave  or  donated  toward  the  construction  thereof. 
The  record  further  discloses  that  many  villages  sprang  up  along 
this  line  of  transportation;  that  elevators,  mills,  and  various 
industrial  plants  were  erected,  and  that  much  capital  has  been 
invested  depending  upon  the  basis  of  the  law  which  requires  the 
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proper  operation  of  this  railroad,  aud  upon  the  fact  that  such 
railroad  was  then  constructed  and  in  operation.  This  Commis- 
sion permitted  the  operation  of  the  Sidell  &  Olney  Raih'oad 
separately  from  the  Cincinnati,  Indianapolis,  &  Western  Rail- 
road only  upon  presentation  of  a  contract  for  the  leasing  of 
rolling  stock  made  between  the  two  companies. 

The  exigencies  of  the  present  car  shortage  may  be  urged  as 
an  excuse  for  failure  to  furnish  cars  or  locomotive  power  by 
the  holding  company,  but  at  the  same  time  it  affords  an  excuse  to 
the  shippers  for  not  furnishing  a  much  larger  quantity  of  freight 
to  the  railroad  company,  and  accounts  in  a  large  measure  for 
the  alleged  deficit  in  revenue  from  the  operation  of  this  road. 
The  record  is  silent  as  to  what  this  railroad  company  earned  in 
normal  times  or  in  times  when  it  had  ample  rolling  stock.  The 
record,  however,  does  disclose  that  the  revenue  would  be  very 
much  larger  if  the  proper  cars  and  locomotive  power  and  trattic 
arrangements  could  be  furnished  to  it. 

It  appears  from  the  evidence  that  the  holding  company,  the 
Cincinnati,  Indianapolis,  &  Western  Railroad  Company,  which 
in  fact  operates  the  Sidell  &  Olnej'  Railroad,  also  operates  an 
east  and  west  line,  while  the  Sidell  &  Olney  Railroad  line  runs 
north  and  south.  The  Sidell  &  Olney  Railroad  Company  has 
direct  connections-  with  Chicago,  and  at  Olney  and  other  points 
with  the  South.  It  appears  from  the  record  that,  in  the 
division  of  freight  charges  for  freight  originating  upon  the  Sidell 
&  Olney  Railroad,  other  lines  of  railroad  running  both  east  and 
west  and  north  and  south,  and  connecting  with  the  Sidell  &  Olney 
Railroad,  are  more  liberal,  to  say  the  least,  in  the  proportion  of 
said  revenues  allowed  to  the  Sidell  &  Olney  Railroad  Company. 
This  record  further  discloses  that  practically  irreparable  damiige 
will  be  done  to  the  public  patronizing  this  railroad  should  the 
same  be  allowed  to  cease  operation  and  to  be  dismantled.  The 
evidence  shows  that  the  territory  it  traverses  is  growing  in  popu- 
lation and  in  wealth,  and  that  such  growth  will  be  greatly 
retarded  by  destroying  this  railroad  line.  This  track  is  con- 
structed at  a  distance  of  about  15  to  20  miles  from  any  other 
north  and  south  line  of  railroad.  The  contention  that  east  and 
west  lines  of  railroad  are  closer,  and  the  recitation  of  the  great 

number  of  such  railroad  lines,  is  not  effective  in  this  case  for  the 
P.U.RJ918E. 
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reason  that  markets  north  and  south,  in  normal  times  at  least,  are 
entitled  to  as  much  consideration  as  the  east  and  west  markets. 
If  the  territory  traversed  by  this  line  justifies  so  many  east 
and  west  lines,  such  fact  certainly  does  not  afford  weighty  evi- 
dence that  a  north  and  south  line  is  not  needed  and  would  not 
be  self-sustaining. 

The  supreme  court  of  this  state,  in  the  case  of  People  ex  rel. 
Cantrell  v.  St.  Louis,  A.  &  T.  H.  R  Co.  176  111.  512,  35  L.RA. 
656,  52  N.  E.  292,  on  page  532,  say:  "The  object  of  incor* 
porating  railroad  companies  is  to  secure  to  the  public  increased 
facilities  of  transit  from  point  to  point,  and  an  improved  mode  of 
carrying  persons  and  property.  .  .  .  The  interest  of  stock- 
holders in  their  profits  is  secondary,  and  in  the  main  subsidiary 
to  the  interest  of  the  public.  .  .  .  The  duties  which 
they  owe  to  the  state  and  the  general  public  cannot  be  shirked  or 
evaded." 

On  page  523  of  the  same  opinion  the  court  say:  "It  follows 
that  the  obligation  to  equip  and  operate,  and  continue  in  opera- 
tion, the  leased  road,  involves  the  obligation  to  furnish  and  use 
cars  and  locomotives  for  the  transportation  of  persons  and 
property;  that  is  to  say,  for  the  carriage  of  both  passengers 
and  freight." 

The  statute  of  this  state  provides  (Hurd's  Revised  Statutes 
1917,  page  713,  chapter  32,  f  50)  as  follows :  ''And,  provided, 
further,  that  no  corporation  shall  by  virtue  hereof,  change  its 
place  of  business  from  any  town,  county  or  municipality  where 
such  town,  county  or  municipality  or  any  of  the  inhabitants 
thereof,  or  any  person  or  persons  interested  therein,  shall  have 
donated  or  in  any  manner  contributed  any  money  or  other  valu- 
able thing  to  induce  such  corporation  to  locate  in  such  town, 
county  or  municipality." 

In  the  same  statute,  page  2352,  chapter  114,  f  84,  it  is 
provided  as  follows:  "Every  railroad  corporation  in  the  state 
shall  furnish,  start  and  run  cars  for  the  transportati(Mi  of  such 
passengers  and  property  as  shall,  within  a  reasonable  time 
previous  thereto,  be  ready  or  be  offered  for  transportation  at 
the  several  stations  on  its  railroads  and  at  the  junctions  of  other 
railroads,  and  at  such  stopping  places  as  may  be  established  for 
i-eceiving  and  discharging  way  passengers  and  freights ;    .    .    ." 
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In  order  to  justify  an  order  authorizing  the  dismantling  of 
this  railroad  line  it  would  be  necessary  to  show,  as  one  of  the 
elements  of  such  justification,  that  the  public  affected  had  other 
convenient  railroad  transportation.  This  sort  of  showing  would 
necessarily  show  a  change  or  transfer  of  location  of  the  business 
of  the  company  to  be  transacted  by  another  company  located 
elsewhere.  This  railroad  line,  which  is  the  only  property  owned 
by  the  Sidell  &  Olney  Railroad  Company,  is  shown  by  the  record 
to  have  been  practically  built  by  donations  of  the  public  and 
the  people  now  protesting  against  the  dismantling  thereof.  The 
only  showing  made  by  the  petitioners  in  justification  of  a  cessa- 
tion of  its  operation  and  the  dismantling  of  the  same  is  a  deficit 
in  its  revenues  during  a  period  of  great  scarcity  of  cars  and 
motive  power  throughout  the  country,  and  at  a  time  when  war 
exigencies  demanded  east  and  west  shipments  in  order  to  reach 
'  the  seaboard,  and  at  a  time  when  great  congestion  of  traffic  at 
the  seaboard  prevented  the  operating  railroad  company  from 
furnishing  cars  and  motive  power  necessary  to  the  proper 
operation  of  the  Sidell  &  Olney  Railroad,  and  also  at  a  time 
when  the  operating  company  was  in  fact  doing  the  accounting 
which  shows  the  alleged  deficit  in  the  revenues  of  the  Sidell  & 
Olney  Railroad,  and  also  at  a  time  when  the  said  Cincinnati, 
Indianapolis,  &  Western  Railroad  was  imder  a  contract  obliga- 
tion to  supply  certain  cars  and  motive  power  to  the  Sidell  & 
Olney  Railroad.  It  is  true  that  only  in  a  limited  way  is  this 
contract  obligation  specific  as  to  the  rolling  stock  to  be  furnished, 
but  the  two  railroad  lines  are  owned  and  in  fact  operated  by  the 
same  persons  constituting  the  stockholders  of  the  Cincinnati, 
Indianapolis,  &  Western  Railroad.  The  president  of  the  Cin- 
cinnati, Indianapolis,  &  Western  Railroad  testified  and  knew 
the  methods  of  the  operations  of  the  Sidell  &  Olney  Railroad 
Company ;  the  president  of  the  Sidell  &  Olney  Railroad  Company 
did  not  testify  for  the  petitioners  herein,  and  this  record  tends 
strongly  to  show  that  it  was  in  the  office  of  the  Cincinnati, 
Indianapolis,  &  Western  Railroad  that  the  operation  of  the  Sidell 
&  Olney  Railroad  line  was  really  directed  and  controlled,  and 
clearly  proves  that  it  was  in  such  office  where  the  accounts  of  it& 
receipts  and  disbursements  were  kept.     The  protestants  ask  that 
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a  separate  corporate  entity  be  rescinded.  The  evidence  tends 
to  show,  and  in  the  opinion  of  this  Commission  does  show,  that 
the  Sidell  &  Olney  Railroad  is  in  fact  operated  by  the  Cincinnati, 
Indianapolis,  &  Western  Railroad ;  that  its  officers  are  the  same, 
with  the  exception  of  the  president  and  one  director,  who  hold 
and  own  only  one  share  of  stock  each,  distributed  to  them  only  for 
the  purposes  of  this  nominal  corporation  to  which  was  trans- 
ferred only  the  track,  right  of  way,  and  appuitenances  of  the 
Sidell  &  Olney  Railroad,  and  said  directors  of  the  Sidell  &  Olney 
Railroad  testified  as  an  objector  to  the  position  of  the  petitioners 
herein,  and  that  the  said  Sidell  &  Olney  Railroad  is  in  fact  only 
a  branch  of  the  Cincinnati,  Indianapolis,  &  Western  Railroad. 

The  supreme  court  of  this  state,  in  the  case  above  cited,  where 
a  branch  line  was  operated  by  the  St.  Louis,  Alton,  &  TeiTc 
Haute  Railroad  Company,  in  commenting  on  the  case  of  the  Ohio 
&  M.  V.  Co.  V.  People,  120  111.  200,  11  N.  E.  347,  said  (top 
page  530) :  "It  is  no  more  proper  to  select  the  fifty  miles  from 
Du  Quoin  to  Eldorado  of  this  compact  network  of  roads,  all 
operated  under  one  system  and  all  contributing  to  the  support 
of  each  other,  as  being  deficient  in  the  profits  necessary  to 
justify  a  reasonably  safe  and  convenient  operation  of  passenger 
traffic,  than  it  would  be  to  select  any  other  portion  of  the  line 
running  from  East  St.  Louis  to  Du  Quoin,  and  charge  that  por- 
tion with  being  deficient  in  such  profits." 

At  the  top  of  page  628  the  court  says:  "A  company  that  runs 
a  daily  passenger  train  each  way  over  a  road  which  cannot, 
with  proper  management,  be  made  to  keep  up  repairs  and  pay 
running  expenses,  certainly  does  as  much  as  the  law  requires  of 
it,  so  far  as  passenger  trains  are  concerned. 

"There  are  several  marked  differences  between  the  Ohio  &  M. 
R.  Co.  Case  and  the  case  at  bar.  Here,  the  appellee  does  not 
run  a  daily  passenger  train  each  way  over  the  road  from  Du  Quoin 
to  Eldorado." 

The  question  of  abandoning  and  dismantling  a  railroad  was 
not  involved  in  the  case  commented  on  by  the  court,  but  the 
question  there  involved  was  as  to  its  repair  and  the  increasing 
of  the  number  of  trains  to  be  operated  over  it.  The  court  dis- 
tinguishes between  the  case  commented  on  and  the  case  that  was 

then  before  the  court, 
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The  case,  Ohio  &  M.  E.  Co.  v.  People,  supra,  is  not  authority 
for  the  contention  that  failure  to  pay  operating  expenses  alone  is 
sufficient  to  justify  a  railroad  company  in  failing  to  perform  its 
statutory  duties  of  operating  trains,  and  is  not,  in  the  opinion  of 
this  Commission,  authority  in  favor  of  the  right  to  dismantle  and 
abandon  a  railroad. 

There  were  certain  letters  introduced  in  evidence  addressed 
to  the  Cincinnati,  Indianapolis,  &  Western  Railroad  from  the 
Chief  Counsel  of  the  United  States  Railroad  Director  General, 
by  which  letters  it  was  sought  to  show  that  the  Sidell  &  Olney 
Railroad  had  not  been  taken  over  by  the  TJnited  States  govern- 
ment, and  that  the  Cincinnati,  Indianapolis,  &  Western  Railroad 
had  been  so  taken  over,  and  that  the  latter  company  could  not  in 
any  way  be  held  responsible  for  the  operation  of  the  Sidell  & 
Olney  Railroad,  which  it  owns  and  whose  revenues  it  has  re* 
ceived.  These  letters  are  not  sufficient  evidence,  in  the  opinion 
of  this  Conmiission,  to  establish  either  or  any  of  the  facts  bear- 
ing upon  which  they  were  introduced  and  received  in  evidence. 

The  evidence  in  the  case  does  not  disclose  the  amount  of  the 
capital  stock  of  the  Sidell  &  Olney  Railroad  Company.  It  docs, 
however,  clearly  show  that  there  is  no  bonded  indebtedness  which 
is  a  lien  upon  the  right  of  way,  track,  and  appurtenances  owned 
by  said  company.  There  has  been  no  application  to  increase  the 
rates  to  be  charged  by  the  Sidell  &  Olney  Railroad  Company  for 
the  transportation  of  either  freight  or  passengers.  It  is  well 
known  that  the  rates  to  be  charged  have  lately  been  in- 
creased to  become  effective  on  June  10th  and  June  25th,  respec- 
tively, by  order  of  the  Federal  Director  General  of  Railroads.  It 
is  alleged  in  the  brief  of  petitioner  that  the  Sidell  &  Olney  Rail- 
road is  a  class  B  railroad,  and  hence  that  higher  rates  are,  under 
the  law,  permitted  to  be  charged  by  it  than  are  allowed  to  class  A 
railroads  on  all  through  traffic.  There  is  no  law,  of  which  we 
are  apprised^  that  would  prevent  an  increase  (if  a  proper  show- 
ing were  made)  of  rates  to  be  charged  by  class  B  railroads. 

[2]  It  is  urged  by  the  petitioner  that  the  pay  rolls  of  the 
Sidell  &  Olney  Railroad  cannot  be  met,  because  the  Cincinnati, 
Indianapolis,  &  Western  Railroad  has  been  taken  over  by  the 
government  of  the  United  States  for  operation,  and  its  money 
cannot  be  expended  for  the  operation  of  the  Sidell  &  Olney  Rail- 
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road;  and  that  this  Commission  cannot  do  an  impossible  thing 
by  requiring  the  Cincinnati,  Indianapolis,  &  Western  Kailroad  to 
operate  the  Sidell  &  Olney  Railroad. 

The  question  as  to  whether  or  not  the  Sidell  &  Olney  Railroad 
has  been  taken  ov^r  by  the  government  of  the  United  States  is 
dependent  solely  upon  the  fact  of  whether  or  not  it  has  in  fact 
been  operated  and  is  owned  by  the  Cincinnati,  Indianapolis,  & 
Western  Railroad. 

The  revenues  from  freight  and  passengers  transported  on  the 
Sidell  &  Olney  Railroad  are  received  by  some  person  or  cor- 
poration. The  Cincinnati,  Indianapolis,  &  Western  Railroad  is 
operating  and  keeping  the  accounts  of  the  Sidell  &  Olney  Rail- 
road Company  and  must  in  fact  be  receiving  its  revenues.  If  the 
government  has  not  taken  over  the  Sidell  &  Olney  Railroad,  as 
is  alleged  by  petitioner,  these  revenues  would  not  be  paid  to  the 
government,  and  must  in  fact  go  to  the  payment  of  the  pay  rolls 
of  the  Sidell  &  Olney  Railroad.  The  deficit  in  such  revenues,  if 
any  exists,  can  be  met  as  is  the  deficit  of  any  other  railroad,  and 
the  contention  of  the  petitioner  amounts  only  to  the  contention 
that  the  Cincinnati,  Indianapolis,  &  Western  Railroad  can  own  a 
railroad,  can  operate  it  and  receive  its  revenues,  and  cannot  be 
required  to  assume  the  responsibility  of  paying  its  operators,  not- 
withstanding its  charter  obligation  so  to  do  until  its  ability  in 
that  respect  has  been  exhausted.  If  a  loss  there  must  be  on  ac- 
count of  the  exigency  of  war,  the  public  should  not  be  com- 
pelled to  allow  a  permanent  improvement,  the  abandonment  of 
which  will  work  incalculable  loss  and  injury,  to  be  destroyed  in 
order  that  the  stockholders'  profits  in  a  public  utility  (which  the 
supreme  court  of  this  state  say  is  of  secondary  importance)  shall 
not  be  lessened  or  destroyed.  It  is  not  sufficiently  shown  in 
this  record  that  this  property  will  not  sustain  a  bonded  indebted- 
ness, nor  is  it  sufficiently  shown  that  the  owners  of  this  rail- 
road cannot  operate  and  maintain  the  same  in  fulfilment  of  their 
charter  obligations  so  to  do,  for  the  reason  solely  that  the  same 
has  not  during  this  period  of  exigency  paid  operating  expenses. 

The  government  of  the  United  States  has  requested  and  favors 
the  maintenance  of  all  public  utilities  at  their  highest  efficiency 
during  the  exigency  of  the  present  war.  This  railroad  is  a  pub- 
lic utility,  and  the  Commission  is  of  the  opinion  that  it  is  in  fact 
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a  branch  or  feeder  of  the  Cincinnati,  Indianapolis,  &  Western 
Railroad,  and  that  the  showing  made  by  the  latter  company  is  not 
sufficient  to  justify  its  abandonment  and  destruction. 

The  Commission  having  fully  considered  the  evidence,  ex- 
hibits, briefs,  and  arguments  of  counsel,  and  being  fully  ad- 
vised in  the  premises,  doth  find  that  the  showing  made  by  the  pe- 
titioner is  not  sufficient  ,to  establish  as  a  fact  that  the  Sidell  & 
Olney  Railroad,  properly  managed  and  operated,  cannot  be  made 
to  pay  the  operating  expenses  thereof  in  normal  times  and  under 
normal  conditions. 

The  ConMnission  further  finds  that  the  prayer  of  this  petition 
should  be  denied,  and  that  the  Cincinnati,  Indianapolis,  &  West- 
ern Railroad  and  the  Sidell  &  Olney  Railroad  Company  should 
be  required,  by  order  of  this  Commission,  to  continue  to  operate 
the  Sidell  &  Olney  Railroad  line  in  conformity  to  the  law  and 
under  the  direction  of  the  legal  and  proper  Federal  and  state 
railroad  authorities. 


INDIANA  PUBIilC  SERVICE  COMMISSION. 

BE  UNION  CITY  TELEPHONE  COMPANY. 
[No.  3407.] 

Valuation  —  Capitalization  as  rate  hose. 

1.  The  amount  of  stocks  and  bonds  has  of  itself  no  direct  bearing 
on  the  question  of  rates,  but  it  does  serve  to  throw  some  light  on  the 
methods  and  managements  of  a  utility,  which  is  quite  pertinent  to  the 
question  of  rate  making. 

Depreciation  —  Reserve  —  Improper  accounting, 

2.  The  practice  of  setting  up  a  depreciation  reserve,  and  then  of 
charging  to  operating  expense  or  maintenance  moneys  properly  charge- 
able to  this  reserve,  is  not  only  bad  business  policy,  but  is  Ulegal  in 
cases  in  which  the  Commission  has  determined  the  depreciation  rate. 

Return  —  Temporary  war  conditions  —  Rates, 

3.  The  Indiana  Commission  will  not  grant  permanent  rate  increases 
based  upon  temporary  war  conditions. 

Valuation  ~  Worldng  capital. 

4.  An  allowance  of  $2,000  was  made  for  working  capital  of  a  tele- 
phone company,  the  present  physical  value  of  whose  property  was  found 
to  be  $88,744. 
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Valuation  —  Going  value. 

5.  An  allowance  of  $5,000  was  made  for  going  value  of  a  telephone 
company,  the  present  physical  value  of  whose  property  was  found  to  be 
$88,744. 

Return  —  Telephone  company  —  Adequacy, 

6.  The  application  of  a  telephone  company  for  an  increase  in  rates 
was  denied  where  it  appeared  that  existing  rates,  assuming  an  increase 
of  10  per  cent  in  expenses  over  those  of  1917,  would  produce  a  return 
of  more  than  7  per  cent. 

Depreciation  —  Telephone  company  ~  Annual  allowance. 

7.  A  5  per  cent  annual  depreciation  rate  was  held  to  be  proper  and 
adequate  in  the  case  of  the  telephone  property  under  consideration. 

[February  8,  1918.] 

Application  for  authority  to  increase  telephone  rates;  de- 
nied. The  present  value  of  the  company's  property  for  rate- 
making  purposes  was  found  to  be  $95,744,  including  an  allow- 
ance of  $2,000  for  working  capital  and  $5,000  for  going  value. 

By  the  Commission:  Petitioner,  Union  City  Telephone 
Company,  is  an  Indiana  corporation  engaged  in  the  management 
and  operation  of  telephone  systems,  plants,  and  equipment,  with 
connecting  exchanges  at  Union  City,  Indiana,  and  Lightsville, 
Ohio,  with  lines  radiating  therefrom  into  rural  communities. 
Union  City,  Indiana,  is  the  principal  place  of  business. 

The  petitioner  applies  for  authority  to  increase  its  rates  and 
charges  for  the  reason  that  "the  present  rates  and  charges  are 
wholly  inadequate  and  insufficient  to  maintain  the  system  and 
to  keep  the  same  in  a  proper  state  of  efficiency,  on  account  of  tlie 
increased  wages  of  employees,  the  advanced  price  of  material 
that  enters  into  telephone  construction,  and  to  set  aside  a  depre- 
ciation fund  and  allow  a  proper  income." 

The  present  rates  of  the  company  are  as  follows : 

Independent  line  business $2  per  month 

Party  line  and  independent  line  business 1  per  month 

Rural  party  line 1  per  month 

Application  is  made  for  authority  to  increase  the  company's 
rates,  and  to  put  into  effect  the  following  schedule  of  rates  and 
charges.  [After  setting  out  the  proposed  schedule,  the  Commis- 
sion continued]. 

Due  notice  of  the  filing  of  the  petition  and  the  hearing  herein 
was  given  to  all  newspapers  in  Union  City,  to  the  officers  of  said 
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city,  civic  organizations,  and  other  interested  parties.  Pursuant 
to  such  notices  the  case  was  heard  at  10:30  a.  m.,  January  IG, 
1918,  at  the  rooms  of  the  Commission  in  the  State  House. 

No  protestants  appeared.  Petitioner  was  represented  by  J. 
K.  Johnston,  its  attorney  and  engineer. 

The  record  discloses  that  the  petitioner  operates  two  exchanges, 
with  a  total  of  1,963  telephones.  The  company  was  organized  in 
1899,  with  $20,000  capital  stock,  later  (1911)  increased  to 
$50,000,  and  still  later  (1914)  to  $145,000;  $50,000  of  which  is 
common  stock  and  $95,000  preferred  stock.  So  far  as  can  be  de- 
termined from  the  books  of  the  company,  only  $23,200  of  the 
conunon  stock  was  issued  for  cash ;  $25,000  having  been  issued  as 
dividends.  Of  the  $95,000  of  preferred  stock,  $24,000  was  issued 
as  dividends,  $26,000  for  rehabilitation  of  property,  and  $45,000 
to  retire  a  like  amount  of  bonds.  There  are  $14,400  of  bonds 
now  outstanding. 

The  company,  in  addition  to  paying  operating  expenses,  taxes, 
and  other  fixed  charges,  has  been  paying  regularly  5  per  cent 
dividend  on  $80,600  preferred  stock  outstanding,  5  per  cent  on 
$14,400  of  bonds,  and  in  1916,  in  addition  to  these  payments, 
paid  a  dividend  of  6  per  cent  on  $50,000  of  common  stock. 

[1]  We  recognize,  of  course,  that  the  matter  of  stocks  and 
bonds  has  of  itself  no  direct  bearing  on  the  question  of  rates,  but 
it  does  serve  to  throw  some  light  on  the  methods  and  management 
of  the  ccanpany,  which  is  quite  pertinent  to  the  question  of  rate 
making. 

The  auditors  of  the  Commission  were  unable  to  find  financial 
records  prior  to  1903,  and,  up  to  January  1,  1915,  the  company 
simply  kept  a  record  of  cash  received  and  disbursed.  On  Jan- 
uary 1,  1915,  an  attempt  was  made  to  open  a  set  of  double  entry 
records,  but  the  result  was  negative.  The  auditors  were  unable 
to  find  supporting  records  for  entries  made,  especially  the  prop- 
erty and  plant  account,  which  is  opened  at  $155,458.89,  and 
which  figure  evidently  was  controlled  more  by  the  amount  of  out- 
standing obligations  than  by  actual  value  of  assets.  Therefore, 
the  record  of  the  company  up  to  within  the  last  year  or  two  is 
doubtful  and  uncertain,  and  Mr.  Kipp,  the  present  secretary- 
treasurer,  frankly  admits  that  prior  to  January  1,  1915,  there 

was  extremely  poor  business  management  and  supervision, 
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[2]  The  company  gave  no  consideration  whatever  to  deprecia- 
tion until  December  31,  1915,  when  it  set  up  a  book  "deprecia- 
tion reserve"  of  $6,117.20,  which  was  in  reality  the  book  surplus 
for  that  year.  Since  that  time  a  monthly  charge  of  $400,  or  ap- 
proximately 3  per  cent  of  the  book  value  of  the  plant,  has  been  set 
up  on  the  books,  but  no  debits  have  yet  been  charged  against  this 
reserve  account,  which  on  October  31,  1917,  showed  a  book  aC' 
cumulation  of  $13,869.20, 

An  interpolation  here  may  serve  some  useful  purpose.  This 
method  of  handling  depreciation  appears  to  be  a  common  practice 
with  a  number  of  utilities  recently  before  the  Commission.  A 
utility  will  set  up  a  "depreciation  reserve"  account,  and  year  by 
year  this  book  account  will  increase  and  accumulate  with  few  if 
any  debits  against  it.  Yet  all  of  this  time,  the  utility  has  been 
spending  money,  properly  chargeable  to  depreciation  reserve,  but 
all  of  the  while  charging  the  same  to  "operating  expense"  or 
"maintenance."  This  practice  is  not  only  bad  business  policy, 
resulting  ultimately  in  embarrassment  and  injury  to  the  utility, 
but  in  cases  where  the  Commission  has  determined  the  depre- 
ciation rate  is  illegal,  being  in  direct  violation  of  the  Utility  Act. 

Frequently  a  utility  will  fail  to  maintain  a  depreciation  fund, 
and,  while  permitting  its  original  property  to  depreciate,  will 
make  extensions  or  additions  out  of  so-called  surplus  income, 
and  then  seek  to  capitalize  these  extensions  and  improvements, 
when  the  moneys  so  expended  should  have  been  set  aside  as  a 
depreciation  reserve,  which  legally  is  not  susceptible  of  capitali- 
zation. 

This  practice  by  utilities  of  setting  up  a  fictitious  book  depre^ 
ciation  and  ignoring  proper  depreciation  debits  against  this  ac- 
count can  only  result  in  the  Commission  taking  such  steps  as 
will  effectuate  a  complete  and  substantial  obedience  to  the  specific 
depreciation  provisions  of  the  act. 

In  cases  where  the  practice  has  continued,  the  Commission  vdll 
naturally,  for  rate-making  purposes,  make  such  deductions  from 
operating  expenses  as  may  be  found  proper  and  sufficient  to 
cover  a  reasonable  depreciation  reserve. 

The  reasons  assigned  by  petitioner  for  an  increase  in  rates 
are:  "On  account  of  increased  wages  for  employees,  the  ad- 
vanced price  of  material  that  enters  into  telephone  construction, 
P.U.R.1918E. 
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and  to  set  aside  a  depreciation  fund,  and  allow  a  proper  in- 
come." 

The  record  shows  that  the  company  did  increase  wages  from 
1915  to  1917,  but  there  is  no  evidence  that  there  will  be  extraor- 
dinary increases  in  wages  in  1918  over  1917. 

The  testimony  of  the  officers  of  the  company  is  to  the  effect 
that  they  are  not  now  contemplating  any  substantial  additions  or 
extensions. 

[3]  The  Commission  recognizes  that  during  the  years  of  1916 
and  1917  there  were  marked  and  unprecedented  advances  in  the 
price  of  materials.  It  also  recognizes  the  fact  that  1917  prices 
are  abnormally  high.  At  this  point  it  will  be  remembered  that 
the  petitioner  is  asking  for  a  permanent  increase  in  rates.  It  is 
obvious  that  1917  prices  were  "war  prices"  and  therefore  tem- 
porary prices.  The  Commission  takes  the  position  that  it  will 
not  grant  "permanent"  rate  increases  based  upon  "temporary 
war  conditions." 

But  in  this  instance  in  order  that  the  most  liberal  allowance 
may  be  made  in  determining  the  question  of  petitioners'  rates,  we 
will  use  1917  prices  as  representing  prices  which  petitioner  will 
be  permanently  required  to  meet,  and  in  addition,  as  will  be 
noted  in  the  calculations  which  follow,  we  will  allow  a  flat  10  per 
cent  increase  over  petitioner's  operating  expenses  for  the  year  of 
1917. 

[4,  5]  The  property  of  the  petitioner  was  appraised  by  the 
engineers  of  the  Commission  and  by  the  petitioner's  engineer. 
The  Commission's  engineers  find  the  "present  value"  of  the  phys- 
ical property  to  l)e  «$88,744  (which  includes  an  item  of  $9,309  for 
engineering,  superintendence,  etc.,  although  there  is  no  showing 
that  the  petitioner  ever  expended  anything  for  these  items).  At 
the  hearing  the  petitioner  accepted  the  appraisal  and  value  found 
by  the  Commission's  engineers  as  representing  the  reasonable 
value  of  the  property.  The  Commission  believes  that  there 
should  be  added  to  the  physical  value  of  the  prc^erty  $2,000  for 
working  capital  and  $5,000  for  going  value  (these  amounts  be- 
ing substantially  the  amounts  placed  on  the  same  items  by  the 
petitioner),  making  a  total  value  of  the  petitioner's  property 
actually  used  and  useful  of  $95,744,  which  the  Commission  finds 
to  be  the  reasonable  value  of  petitioner's  property. 
IM'.R.1918K.  43 
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[6]  Attention  is  called  to  the  statement  following  this  para- 
graph. It  will  be  noted  that  under  the  present  rates,  allowing 
petitioner  the  same  revenues  in  1918  that  it  had  in  1917,  and  al- 
lowing for  operating  expenses  in  1918  a  10  per  cent  increase  over 
1917,  and  permitting  petitioner  to  set  aside  5  per  cent  annual! v 
for  depreciation,  and  to  amortize  off  at  the  rate  of  $1,010.62  per 
year  for  five  years  a  sleet  storm  damage  of  $5,033.11,  the  peti- 
tioner would  have  a  gross  income  of  $6,829.56  or  7.133  per  cent 
on  the  value  of  its  property  as  found  by  the  Commission  and 
agreed  to  by  the  petitioner. 

ESTIMATE. 

Operating  Revenues. 

Annual  revenue  from  1,063  phones  in  operation  October  31,  1917,  $24,822.00 
Toll  revenue   2,000.00 

Total  revenues  $26,822.00 

Opei'aiing  Expenses. 

Maintenance   (actual  for  year  1917 )    $3,050.78 

Traffic  (actual  for  year  1917 )' 4,810.73 

General  and  misc.  (actual  for  year  1917)    3,845.72 

Total  of  above  items $11,703.23 

10%  increase  in  expenses  1918  over  1917   1,170.72 

Total    $12,877.95 

Taxes    1,666.67 

Depreciation  6%  on  $88,744,  present  value 4,437.20 

Amortization   of   sleet   storm    expense,   over    period   of   5    years 

($5,053.11)    1,010.62 

Total  operating  expenses  $19,902.44 

Gross  income   $6,829.56 

The  value  of  the  property  as  found  is  as  follows: 

Present  value   $88,744 

Working  capital    2,(K)0 

Going  value 5,000 

Total  value  of  property $95,744 

Upon  which  amount  the  gross  income  of  $6,829.56  would  pay  7.133  per  cent. 

Depreciation  has  been  set  up  and  charged  to  operation  in  the 
year  1917  for  $4,800  or  6.4  per  cent  of  the  present  value  of 
plant  $88,744,  and  a  corresponding  reserve  accojint  created. 
However,  depreciation  work,  as  it  has  occurred,  from  time  to 
time,  has  not  been  charged  to  reserve  account,  but  to  operation. 

If  this  depreciation  work  had  been  correctly  charged  to  the 
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reserve  account  and  eliminated  from  operation,  the  operating  ex- 
penses would  be  lower  and  the  surplus  larger  by  that  amount, 
whatever  it  might  be. 

It  is  clear,  therefore,  that  with  reasonably  economic  and  ef- 
ficient management  and  operation  the  petitioner,  under  existing 
rates,  should  be  able  to  earn  a  reasonable  return  on  the  reasonable 
value  of  the  property. 

Obviously  the  common  stock  of  the  company  does  not  repre- 
sent  any  property  value,  for  the  reason  that  the  preferred  stock 
and  bonds,  in  the  aggregate,  are  practically  equivalent  to  the 
value  of  the  property.  And  so  long  as  present  values,  earnings, 
and  present  operating  expenses  continue,  and  petitioner  con- 
tinues to  pay  dividends  on  its  common  stock,  just  so  long  will  the 
company  be  unable  to  meet  exigencies  and  emergencies.  The 
policy  of  taking  out  the  "last  penny"  will  result  in  continued 
financial  embarrassment,  ultimately  imperiling  the  life  of  the 
utility. 

The  Commission  finds^  therefore,  that  the  existing  schedule  of 
rates,  tolls,  and  charges  of  the  petitioner  are  reasonable,  just,  and 
sufficient;  that  the  present  rates  are  adequate  and  sufficient  "to 
maintain  the  system  and  to  keep  the  same  in  a  proper  state  of 
efficiency,"  and  to  pay  "increased  wages  of  employees,  the  ad- 
vanced price  of  material  that  enters  into  telephone  construction, 
and  to  set  aside  a  depreciation  fund,  and  allow  a  proper  income." 

The  Commission  further  finds  that  the  prayer  of  the  petitioner 
herein  should  be  denied. 

[7]  The  Commission  further  finds  and  determines  that  a  5 
per  cent  annual  depreciation  rate  is  a  proper  and  adequate  rate 
of  depreciation  of  petitioner's  property. 

The  Commission  further  finds  that  the  petitioner  should  set 
aside  annually  for  depreciation  a  sum  equal  to  6  per  cent  of  the 
physical  value  of  the  company's  property,  less  lands,  materials, 
and  supplies,  and  that  the  fund  so  created  shall  be  handled  and 
expended  as  provided  in  §  25  of  the  Shively-Spencer  Utility  Act, 
and  in  conformity  to  the  future  depreciation  rules  and  regula- 
tions of  this  Commission, 
P.U.R.1918E. 
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Note. — Depreciation. 

J.  necessity  for  providing  for,  e76. 
tl.  Elements  causing,   077. 
III.  Method  of  cotnputing,    677. 
/F.  Bate  of  depreciation  : 
a.  Electricity,  e7S, 
ft.  Electric  raiUrays,  679, 

c.  Oas,   680. 

d.  Telephones,  680, 

e.  Water,  eso, 

I.  Necessity  for  providing  for. 

In  Ee  Electric  &  Water  Utilities  of  the  City  of  Eugene,  May  26, 
1917,  the  Oregon  Commission  said :  ^^Although  a  certain  unit  of  a 
utility  plant  may  continue  in  service  for  years  without  any  actual 
outlay  except  the  original  investment,  ultimately  a  replacement  of 
this  unit  must  be  made.  Xew  capital,  in  addition  to  the  original  in- 
^estment,  should  not  be  required  of  the  investor  for  this  purpose. 
•  The  loss  in  value,  or  capital  consumed  in  service,  for  each  plant 
item,  has  been  accruing  throughout  its  life;  and  an  estimated  depre- 
(fiation  allowance  corrected  when  experience  indicates  an  erroneous 
estimate  should  be  charged  to  operations  for  each  fiscal  period  in 
which  such  depreciation  accrual  occurs. 

In  Be  Springfield  Consolidated  Water  Co,  April  8,  1918,  the  Penn- 
sylvania Commission  said:  "That  an  allowance  should  be  made 
including  operating  expenses  for  the  current  depreciation  in  the  prop- 
erty has  come  to  be  so  well  established  as  hardly  to  need  argument 
or  explanation.  An  accurate  cost  of  rendering  service  cannot  be 
ascertained  without  taking  it  into  consideration." 

In  People's  Power  Co.  No.  7642,  May  14,  1918,  a  gas  rate  case, 
Couimissioner  Shaw  of  the  Illinois  Commission  said:  "It  is  an 
(stablished  principle  in  rate-making  proceedings  that  the  owners  of 
the  property  are  entitled  to  sufficient  sums  to  care  for  the  inevitable 
deterioration  from  action  of  the  elements,  wear  and  tear,  inadequacy, 
or  obsolescence." 

Dividends  should  not  be  declared  until  a  utility  has  made  a  rea- 
sonable allowance  for  depreciation.  Re  Farmers  Inter-County  Mut. 
Teleph.  Co.  (Wis.)  Nov.  19,  1917. 

Sufficient  depreciation  should  be  charged  against  the  earnings  of 
a  utility  company  to  amortize  its  plant  within  the  period  of  its  aver- 
iige  life.  Re  Light,  Fuel  &  P.  Co.  (W.  Va.)  Case  Nos.  554,  55r., 
Dec,  1,  1917. 

A  public  utility  should  not  furnish  part  of  its  consumers  witli 
service  for  less  than  cost,  since  it  must  necessarily  follow  tliat  other 
J\r.R.1918E. 
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users  are  making  up  thia  loss.  Re  Indiana  &  M.  Electric  Co.  (Ind.) 
Xo.  3759,  April  26,  1918. 

In  Re  Ocean  City  Sewer  Co.  (N.  J.)  June  13,  1918,  it  was  held 
that  unearned  depreciation  should  be  allowed  as  intangible  capital 
in  a  proceeding  to  determine  the  reasonableness  of  utility  rates. 

A  sum  representing  the  actual  amount  of  depreciation  determinovl 
by  inspection  is  the  amount  which  should  be  deducted  in  a  rate  val- 
uation, rather  than  a  sum  which  would  in  the  future,  when  repair 
becomes  necessary,  restore  the  property  to  its  original  or  esseniiBiUy 
original  condition.  Re  Cleveland  Electric  Illuminating  Go.  (Ohio) 
Nos.  195,  210,  Nov.  2,  1917. 

II,  Element  a  causing. 

The  principal  elements  causing  telephone  properties  to  depreciat)^ 
from  the  time  their  construction  commences  are:  Wear  resulting 
from  use,  applying  particularly  to  switchboard,  tools,  automobiles, 
and  wagons,  physical  decay  resulting  from  rust  and  exposure  most 
directly  affecting  the  distribution  system,  breakage  resulting  from 
accidents,  storms,  and  damage  from  fires  caused  by  lightning,  and 
obsolescence  resulting  from  the  invention  of  something  new,  more 
eCicient,  or  economical,  requiring  the  abandonment  of  property  be- 
fore it  is  worn  out.  Re  Greentown  Teleph.  Co.  (Ind.)  Nos.  2500, 
2596,  and  2597,  Consolidated,  Jan.  18,  1918. 

Ill,  Method  of  computing. 

In  Re  Baltimore  County  Water  &  Electric  Co.  (Md.)  Case  No. 
375,  July  6,  1917,  the  following  table  of  annual  allowance  to  a  sink- 
ing fund  necessary  to  accumulate  i^l  at  the  end  of  a  given  number  oC 
j^ears,  assuming  interest  to  be  compounded  semiannually,  was  given : 

Int.  per  Ann.  1%  2%  3%  4%          5%          6%           7% 

n/r    1.006  1.010  1.016  1.020  1.025  1.030  1.035 

2  0.4975  0.4951  0.4923  0.4903  0.4877  0.4853  0.482f> 

3  0.3298  0.3262  0.3235  0.3199  0.3170  0.3138  0.3106 

4  0.2463  0.2425  0.2389  0.2353  0.2318  0.2283  0.224}^ 

6  0.1963  0.1916  0.1881  0.1845  0.1807  0.1771  0.1734 

6  0.1625  0.1585  0.1545  0.1506  0.1468  0.1431  0.1394 

7  0.1387  0.1345  0.1304  0.1265  0.1226  0.1188  0.1151 

8  0.1206  0.1165  0.1124  0.1084  0.1045  0.1007  0.0070 

9  0.1061  0.1025  0.0983  0.0943  0.0904  0.0867  0.0831 

10  0.0953  0.0913  0.0871  0.0832  0.0793  0.0765  0.071J> 

12  0.0788  0.0745  0.0704  0.0664  0.0626  0.0590  0.05.55 

15  0.0620  0.0577  0.0537  0.0498  0.0462  0.0427  0.0394 

20  0.0453  0.0411  0.0371  0.0334  0.0300  0.0269  0.0241 

25  0.0363  0.0311  0.0273  0.0239  0.0208  0.0179  0.0155 

30  0.0287  0.0246  0.0200  0.0177  0.0149  0.0124  0.0104 

36  0.0239  0.0199  0.0165  0.0135  0.0109  0.0087  0.0070 

40  0.0204  0.0165  0.0132  0.0104  0.0082  0.0062  O.0U48 

45  0.0177  0.0139  0.0107  0.0082  0.0062  0.0046  0.0034 

.'iO  0.0154  0.0118  0.0088  0.0064  0.0047  0.0032  0.0024 

60  0.0122  0.0087  0.0060  0.0041  0.0028  0.0018  0.0012 

70  0.0099  0.0065  -  0.0043  0.0028  0.0017  0.0009  0.00O6 

80  0.0082  0.0051  0.0031  0.0018  0.0010  0.0005  0.000:5 

3  00  0.0069  0.0032  0.0016  0.0008  0.0004  0.0002  0.00^ 

P.U.R.1918E. 
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'T'he  table  was  computed  by  the  formula: 


2 


A    r- 


2n 

C    r 1 

in  whidi  interest  is  assumed  to  be  compounded  half  yearly,  and 
A — annual  instalment,  the  first  payable  one  year  after  investment 

and  the  last  one  at  the  end  of  N  years. 
C=total  capital  invested. 

r=one  dollar  with  one-half  yearns  interest  added. 
n=number  of  years  from  investment  to  maturity  of  sinking  fund.'' 

IV,  Bate  of  d&preciaWnu 
a.  Electricity. 

In  Desert  Power  &  Water  Co.  Docket  No.  361,  Feb.  20,  1918,  the 
Arizona  Commission,  in  considering  the  amount  of  depreciation  to 
be  allowed  for  an  electrical  plant  serving  in  a  mining  territory, 
said: 

''^Experience  has  shown  that  an  annual  depreciation  charge  of 
jrom  3  to  4  per  cent  of  the  depreciable  property  is  adequate  for  a 
plant  of  this  character.  We  have  analyzed  this  matter  somewhat 
farther  with  a  view  to  localizing 'figures,  and,  preliminary  to  the 
depreciation  study,  have  adopted  percentages  as  follows: 

Depreciation  Percentages. 


Class  of  Equipment. 


Annual 

Depreciation. 

Per  Cent 


Life  in 
Years. 


Buildings   

Power  lines  wood  poles  and  steel  fixtures  (a) 
Power  lines  wood  poles  and  wood  x-arms  (b)   , 

Ix>cal  distributing  systems   

Plant  equipment   

Office  equipment    

Meters    , 

Transformers    


3% 

4% 
6% 
6% 
4% 
10% 
10% 
6% 


331 

25 

20 

20 

25 

10 

10 

20 


Kote. — ^The  distinction  made  between  the  two  classes  of  power  lines  ia  de- 
rived, not  only  from  the  respective  classes  of  pole  hardware,  but  also  from 
consideration  of  the  fact  that  there  is  considerable  difference  in  the  quality 
of  ail  the  material  as  well  as  workmanship. 
P.U.R.1918E. 
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'The  following  depreciation  table  was  then  derived : 


Item. 


"A"! 


Buildings     . . 
Power    lines 

conatruction   . . . 
Power     lines     "B" 

construction    . . . 
Local    distributing 

systems 

Plant  equipment  . 
Ofllce  equipment  . . 

Meters   

Transformers   


Book 
Value. 


Totals $618,026 


$46,187 
58,314 
61,410 

22,733 

400,018 

2,034 

8,803 

29,427 


I  Age. 

Years. 


8.10 
1.78 

7.44 

5.09 
6.43 
5.47 
5.22 
6.16 


Ann. 
Depr. 


Amt.  Ann. 
Deprec. 


3%, 

I 

4% 

5%j 

5%' 

4% 

10% 

10% 

5% 


ToUl 
Deprec. 


$1,385.61 

2,332.56 

2,670.50 

1,136.65' 

16,000.72 

203.401 

880.30 

1,471.351 


$11,223 

4,152 

19,125 

5,786 
102,885 
1,113 
4,596 
9,064 


Present 
Value. 


Av. 
4.10%! 


$25,981.09'  $157,943 


$34,964 

54,162 

32,285 

16,947 

297,133 

921 

4,208 

20,363 


$460,933 


"We  conclude  from  the  foregoing  that  4  per  cent  of  the  physical 
property  is  a  reasonable  annual  charge  to  the  depreciation  reserve." 

An  annual  allowance  of  $336  for  accruing  depreciation  was  held 
unduly  low,  for  an  electric  utility,  the  fair  value  of  whose  property 
for  rate-making  purposes  was  found  to  be  $16,000;  and  an  annual 
allowance  of  $400,  to  be  set  aside  on  the  sinking-fund  basis,  was 
ordered.  Ee  Suburban  Light  &  P.  Co.  (Colo.)  Decision  No.  143, 
Investigation  and  Suspension  Docket  Xo.  12,  Nov.  16,  1917. 

In  Be  Peru  (Ind.)  No.  3815,  June  1,  1918,  a  municipal  electric 
]>lant  was  ordered  to  reduce  its  depreciation  charge  from  6  per  cent 
to  3  per  cent  per  annum. 

In  Shelbyville  v.  Interstate  Public  Service  Co.  Nos.  1811,  2838, 
April  26, 1918,  the  Indiana  Commission  fixed  3  per  cent  of  the  value 
of  an  electric  plant  as  a  proper  amount  for  depreciation. 

5.  Electric  railways. 

In  Dover,  S.  &  R.  Street  R.  Co.  D-432,  Dec.  20,  1917,  Commis- 
sioner Gunnison,  of  the  New  Hampshire  Commission,  said  that  a 
reasonable  allowance  for  depreciation  upon  street  railway  propert}^ 
is  at  least  2  per  cent. 

Average  rates  of  depreciation  of  2  per  cent  for  power  station  build- 
ings ;  6.50  per  cent  for  machinery ;  2  per  cent  for  substation  build- 
ings, 6.35  per  cent  for  machinery;  3.57  per  cent  for  high  tension 
line;  2.44  per  cent  for  signal  line;  4.24  per  cent  for  third  rail  (in- 
cluding^ bonding) ;  5.78  per  cent  for  passenger  cars;  6.34  per  cent 
for  electric  equipment  of  cars ;  and  6.05  per  cent  for  trolley  construc- 
tion,— are  normal,  being  based  upon  average  expected  life  consistent 
v.-ith  the  usual  practice.  Re  Increased  Rates  (N.  J.)  Sept.  10,  1917. 
r.u.K.ioiSE. 
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c.  etas. 

In  Central  Illinois  Public  Service  Co.  (111.)  No.  7618,  May  13, 
1918,  an  application  for  increased  gas  rates,  the  Commission  fomid 
that  a  sum  equal  to  8  cents  per  1,000  cubic  feet  of  gas  sohl  sliould 
be  set  aside  annually  for  depreciation. 

In  People's  Power  Co.  (111.)  No.  7642,  May  14,  1918,  it  was  held 
that  a  sum  equivalent  to  6^  cents  per  1,000  cubic  feet  of  gas  sold 
be  set  aside  for  annual  depreciation. 

In  Re  Central  Illinois  Public  Service  Co.  (111.)  Xo.  7617,  May 
28,  1918,  it  was  found  that  a  sum  equal  to  7^  cents  per  1,000  cubic 
leet  of  gas  sold  should  be  set  aside  to  cover  accruing  depreciation. 

d.  Telephones, 

In  Be  Dixon  Home  Teleph.  Co.  (111.)  No.  6466,  April  17,  1918, 
an  annual  allowance  of  $11,714  was  made  for  depreciation  of  a  tele- 
phone plant,  the  fair  value  of  which  was  found  to  be  $170,000,  all 
net  additions  to  the  plant  to  be  similarly  provided  for  in  the  reserve 
for  depreciation  by  an  annual  addition  of  5.5  per  cent  on  their  cost 
new. 

In  Be  Bippus  Teleph.  Co.  (Ind.)  No.  3802,  April  30,  1918,  a 
late  of  5  per  cent  was  found  reasonable  in  determining  the  annual 
rate  of  depreciation  to  be  allowed  a  telephone  company  operating 
within  a  sleet  storm  area. 

In  Be  Shirley  Teleph.  Co.  No.  3803  (Ind.)  April  30,  1918,  a 
hniall  telephone  company  was  authorized  to  set  aside  5  per  cent  of 
the  value  of  its  property  annually  for  depreciation. 

In  Be  Consolidated  Teleph.  Co.  (Ind.)  No.  3620,  May  25,  1918, 
in  considering  the  reasonableness  of  rates  of  the  company's  various 
exchanges  it  was  held  that  it  was  entitled  to  an  allowance  of  5  per 
cent  for  depreciation. 

In  Be  Littleton  &  B.  Mut.  Teleph.  Co.  No.  7736,  June  19,  1918, 
the  Illinois  Commission  held  that  a  sum  equal  to  6  per  cent  new  of 
the  property  should  be  set  aside  each  year  to  meet  accruing  depre- 
ciation of  a  telephone  company  which  was  not  of  the  best  construc- 
tion. 

c.  Water. 

In  Be  Collingswood  Sewerage  Co.  April  16,  1918,  in  estimating 
the  annual  amount  of  depreciation  to  be  set  aside  for  a  water  plant . 
the  New  Jersey  Commission  said:  "In  consideration  of  the  long- 
lived  property  in  the  collection  system  and  real  estate,  the  Board  is 
of  the  opinion  tliat  1-^  per  cent  of  the  fixed  capital  will  provide  a 
sufficient  appropriation  to  provide  lor  the  annual  amortization  of 
capital." 
r.u.K.ioiSE. 
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In  Re  Tualatin  Valley  Electric  Co.  (Or.)  P,  S.  C.  Or.  Order 
No.  274,  U-P-179,  Oct.  5,  1917,  an  annual  allowance  of  $250  was 
made  for  depreciation  of  a  water  plant  valued  at  $4,855. 

In  fixing  water  rates  an  aliov^-ance  of  $4,100  was  made  for  annual 
depreciation  of  a  water  system  valued  at  $80,000.  Re  Coalinga 
Consol.  AVater  Co.  (Cal.)  Decision  No.  4908,  Application  No.  3204, 
Nov.  30,  1917. 

In  Re  Burlington  Waterworks,  TT-841,  May  28,  1918,  the  Wiscon- 
sin Commission  held  that  a  depreciation  allowance  of  1  per  cent 
from  the  depreciable  property  of  a  small  water  plant  was  a  sulBcient 
charge  to  operating  expenses. 

In  Shelbyville  v.  Interstate  Public  Service  Co.  Nos.  1811,  2838, 
April  26,  1918,  the  Indiana  Commission,  in  determining  the  reason- 
ableness of  the  rates  of  a  water  utility,  fixed  1  per  cent  of  the  value 
of  the  property  as  the  proper  amoimt  to  be  set  aside  as  a  deprecia- 
tion fund. 

In  Re  Burlington  Sewerage  Co.  April  16,  1918,  the  New  Jersey 
Commission  considered  as  a  fair  amoimt  to  be  appropriated  to  pro- 
vide for  accruing  annual  depreciation  of  a  water  plant,  1,2  per  cent 
of  the  value  of  the  total  fixed  capital. 


BfAINE  PUBIilC  UTILITIES  COMMISSION. 

BE  LEWISTON,  AUGUSTA,  &  WATERVILLE  STREET 
RAILWAY. 

[F.  C.  No.  161.] 

Discrimination  —  Reduced  rates  to  school  children  —  Street  railways. 

1.  A  street  railway  company  should  not  be  permitted  to  secure 
needed  additional  revenue  by  discontinuing  the  sale  of  reduced  rate 
school  tickets,  where  an  increase  in  such  rates  would  impose  a  serious 
burden  on  many  individuals  residing  at  a  distance  from  the  schools, 
and  it  appears  that  the  practice  of  granting  such  rates  is  a  matter  of 
state-Wide  public  policy,  which  has  influenced  many  families  in  resi- 
dential and  other  plans. 

Uates  —  Interurhan  railways  »  Commutation  tielcets. 

2.  Upon  authorizing  a  general  increase  in  railway  rates  the  Maine 
Commission  authorized  aii  increase  in  rates  for  commutation  tickets  in 
proportion  with  the  increase  in  regular  rates. 

Return  —  Reasonableness  —  Factors  —  Attraction  to  capital, 

3.  Although  an  increase  in  rates  cannot  be  made  to  provide  funds 
for  needed  improvements,  which  must  be  provided  from  new  capital,  a 
utility  should  be  granted  an  increase  in  rates  where  the  revenues  are 
insufficient  to  enable  it  to  render  efficient  service  and  to  meet  fixed 
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charges,  since  it  is  important  that  the  utility's  credit  be  maintained, 
if  service  is  to  be  continued,  to  enable  it  to  secure  new  capital  for  im- 
provements. 
Service  —  Bate  increase  to  secure  intprovenventa  —  Form  of  order. 

4.  Upon  authorizing  an'  increase  in  rates  to  enable  a  utility  to 
improve  its  credit  and  to  make  needed  improvements  in  its  service,  the 
Maine  Commission  directed  the  utility  to  report  petiodically  the  prog- 
ress being  made  in  the  improvement  of  the  service. 

Metum  —  Factors  —  Dividends  —  Maintain  credit. 

5.  A  utility  should  be  permitted  to  earn  a  return  that  will  enable 
it  to  pay  dividends  on  the  preferred  stock  for  the  purpose  of  estab- 
lishing the  credit  of  the  utility  and  of  enabling  it  to  secure  necessary 
capital  for  improvements  and  additions,  although  it  will  necessitate  an 
increase  in  rates. 

[June  3,  1918.] 

Application  for  temporary  increase  in  street  railway  rates; 
order  authorizing  temporary  rates  the  same  as  those  proposed 
by  the  company  except  that  school  children  shall  be  given  half 
regular  fare,  that  commutation  tickets  good  between  Lewiston  and 
Mechanic  Falls  be  issued  at  21  cents  per  ride,  and  that  the  Bath 
zone  be  fixed  as  from  Harding's  to  Bath. 

Appearances :  Newell  &  Woodside  and  Andrews  &  Nelson  for 
I^ewiston,  Augusta,  &  Waterville  Street  Railway;  Gu^'  H.  Stur- 
gis,  Attorney  General,  for  the  public  at  large ;  Frank  T.  Powers, 
City  Solicitor,  for  the  city  of  Lewiston ;  Dana  S.  Williams,  Esq., 
for  the  town  of  Minot ;  Frank  O.  Purington,  Esq.,  for  the  town  of 
Mechanic  Falls;  George  S.  McCarty,  Esq.,  for  patrons  of  the 
Sabattus  line;  Barrett  Potter,  Esq.,  for  Pejepscot  patrons; 
George  C.  Wing,  W.  R.  Huston,  and  Charles  Ault,  committee 
representing  Auburn  Board  of  Trade;  W.  C.  Atkins,  L.  C.  Bal- 
lard, and  C.  J.  Bragdon,  committee  representing  the  Gardiner 
Board  of  Trade ;  Willis  E.  Swift  and  M.  E.  Sawtelle,  Mayor  and 
City  Solicitor,  respectively,  representing  the  city  of  Augusta; 
H.  H.  Randall,  superintendent  for  Auburn  school  department;  G. 
A.  Stewart,  superintendent  for  Bath  school  department;  H.  H. 
Stuart,  superintendent  for  Augusta  school  department;  N.  L. 
Perkins,  treasurer  and  quartermaster  for  National  Home  for 
Disabled  Volunteer  Soldiers,  Togus. 

By  the  Commission:  The  Lewiston,  Augusta,  &  Waterville 
Street  Railway,  operating  154.042  miles  of  main  track  with  total 
single  track  mileage  of  165.796  miles,  radiating  from  I-^wiston 
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via  Brunswick  to  Bath  and  to  Tarmonth,  via  Augusta  to  Water- 
ville,  Winthrop  and  Togus,  via  Auburn  to  Mechanic  Falls  and  to 
Turner,  and  with  local  lines  in  Lewiston,  Auburn,  Bath,  and  be- 
tween Augusta  and  Gardiner,  issued  its  passenger  tariff  schedule 
No.  2,  canceling  schedule  No.  1,  May  7,  1918,  effective  June  6, 
1918.  This  schedule  substituted  7  cent  base  fares  in  place  of  the 
5  cent  fares  previously  in  effect,  with  corresponding  increases  for 
certain  zones  and  parts  of  zones  between  Lewiston  and  Bruns- 
wick and  between  Lewiston  and  Mechanic  Falls  where  other  tlian 
5-cent  rates  now  are  charged,  and  withdrew  scholars'  and  com- 
mutation tickets.  It  was  accompanied  by  specific  requests  for 
permission  to  alter  certain  rates  now  charged  on  the  Lewiston- 
Bath  and  the  Lewiston-Mechanic  Falls  lines  which  had  been  es- 
tablished by  this  Commission. 

Immediately  after  the  schedule  was  filed,  this  Comjoaission 
ordered  a  public  hearing  on  it  to  be  held  at  Lewiston,  May  21, 
1918,  and  gave  notice  thereof  by  publication  of  the  order  in  news- 
papers, and  by  mailing  copies  to  the  municipal  officers  of  aH  of 
the  cities  and  towns  through  which  said  railroad  passes,  and  to  all 
of  the  chambers  of  commerce  and  boards  of  trade  in  said  cities 
and  towns. 

Testimony  was  taken  on  May  21  and  May  23,  and  arguments 
.  were  presented  at  an  adjourned  session  May  29,  1918.  Oral  ar- 
guments were  made  by  William  H.  Xewell  for  the  proponent,  by 
Frank  T.  Powers,  Greorge  S.  McCarty,  and  Frank  O.  Purington 
for  the  interests  represented  by  them  as  stated  above,  and  by 
Honorable  Guy  H.  Sturgis,  Attorney  General,  Avho  appeared  at 
the  invitation  of  the  Conmiission  to  assist  the  Commission  in  the 
investigation  and  to  represent  the  public  generally.  Barrett 
Potter  filed  a  written  brief  for  his  clients. 

The  president  of  the  Bath  Board  of  Trade,  who  was  unable  to 
attend  on  account  of  pressing  duties  in  connection  with  war  work, 
filed  a  letter  which  was  read  into  the  record  on  the  first  day  of 
the  hearing.  The  sentiments  contained  in  this  letter  did  not  dif- 
fer materially  from  those  expressed  by  other  representatives,  of 
the  patrons  of  the  road,  all  of  whom  will  be  referred  to  for 
convenience  as  the  remonstrants. 

The  Lewiston,  Augusta,  &  Waterville  Street  Railway,  desig- 
nated herein  as  the  proponent,  disclaimed  any  purpose  to  ask 
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that  the  proposed  rates  be  approved  as  permanent  rates.  Mr. 
^^Telson,  in  his  opening  statement,  termed  the  new  schedule  an 
emergency  measure,  and  stated :  "In  the  view  of  your  petitioner, 
tliis  proceeding  to-day  is  not  the  usual  proceeding  of  a  rate  ease, 
based  on  valuation,  but  is  an  application  for  immediate  relief 
because  of  extraordinary  conditions  now  existing.  The  rates 
asked  for  are  not  permanent,  but  temporary,  to  be  modified  later 
by  this  Commission  as  operating  results  may  warrant." 

All  of  the  parties  who  were  present  at  the  hearings  adopted 
this  view,  and  no  request  was  made  for  a  suspension  of  the  pro- 
posed schedule  pending  a  valuation  of  tiie  property, — or  for  any 
delay  whatever. 

The  exddence  before  us  shows,  whatever  a  full  investigation 
might  develop,  that  there  is  no  substantial  value  behind  the 
-company's  common  stock.  This  is  not  material,  because  no  divi- 
dend has  ever  been  paid  on  that  stock,  or  is  now  contemplated. 

The  proponent  asks  only  for  sufficient  revenue  to  pay  its  oper- 
ating expenses,  interest  on  its  funded  and  floating  indebtedness, 
taxes,  dividends  on  its  preferred  stock,  and  cost  of  necessary  im- 
provement of  its  service.  The  testimony,  as  finally  corrected, 
showed  an  equity  in  common  stock,  arrived  at  by  stating  the  sums 
^vhich  are  claimed  actually  to  have  been  expended  upon  the  prop- 
erty, of  $273,246.22.  This  made  no  allowance  for  depreciation 
and  contained  no  credit  for  any  moneys  put  into  plant  from  earn- 
ings, nor  any  showing  as-  to  what  part  of  borrowings  had  gone 
into  operating  expenses. 

In  other  words,  this  statement  is  valuable  principally  only  as 
showing  the  present  apparent  financial  condition  of  the  corpora- 
tion. 

It  was  conceded  by  all  of  the  parties  as  the  hearing  progressed 
that  the  present  revenue  of  the  company  is  not  sufficient  for  the 
continued  operation  of  the  railroad ;  that  it  must  have  increased 
income,  or  discontinue  its  service,  or  go  into  receivership.  All 
parties  protested  against  a  discontinuance  of  the  ser\dce,  and  no 
one  seriously  recommended  receivership. 

In  fact,  in  their  oral  arguments  all  parties  admitted  that  the 
proponent  should  have  some  increase  in  revenue  through  in- 
creased rates.  Some  expressed  doubt  whether  the  rates  should 
exceed  6  cents  per  zone ;  but  even  as  to  this  none  suggested  that 
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the  expected  additional  receipts  from  a  7-cent  rate  would  more 
than  meet  the  company's  immediate  needs,  including  improve- 
ment in  service,  unless  some  assistance  was  received  from  other 
sources. 

Specifically,  grave  doubt  was  expressed  whether  the  expected 
revenue  would  in  fact,  after  meeting  an  increase  of  $50,000  in 
wages,  other  increased  costs  of  operation,  unavoidable  increases 
in  interest  charges,  and  the  dividends  on  preferred  stock,  leave 
any  substantial  amoimt  for  improvement  in  equipment  and  other 
items  of  service.  Emphatic  protest  was  made  against  the  pro- 
posed withdrawal  of  reduced  rate  tickets  fcr  school  children,  and 
of  the  present  commutation  tickets  sold  for  rides  between  Lewis- 
ton  and  Mechanic  Falls. 

It  should  be  stated  in  fairness  to  Mr.  Potter  that  he  is  not  re- 
ferred to  as  among  those  who  assented  to  the  foregoing  conclu- 
sions. He  was  not  present  at  the  hearing  and  had  not  seen  a 
full  report  of  the  evidence  when  he  filed  his  brief  in  behalf  of 
the  Pejepscot  Paper  Company  and  its  employees,  protesting 
against  any  increase  in  the  rates  between  Brunswick  and  Pejep- 
scot; and  the  points  made  in  his  brief  are  confessedly  based  upon 
the  assumption  of  some  facts  which  the  evidence,  unbeknown  to 
Mr.  Potter,  shows  do  not  exist,  and  the  impression  that  our  order 
in  a  previous  ease  was  an  establishment  of  fare  rates,  whereas  it 
was  obviously  no  more  than  an  adjustment  as  to  zone  limits  which 
this  proponent  was  then  changing. 

Adopting  the  view  in  which  all  of  the  remonstrants  concur, 
that  the  company  must  have  some  part  of  the  additional  revenue 
in  order  to  maintain  its  sers^ce,  and  that  the  full  amount  ex- 
pected from  the  proposed  rates  is  no  more  than  reasonably  is 
required  for  the  aforesaid  purposes, — ^which  we  find  to  be  sup- 
ported by  all  of  the  evidence  in  the  case, — ^we  shall  confine  our- 
selves to  the  consideration  of  those  points  and  suggestions  con- 
cerning which  there  is  some  difference  of  opinion. 

School  Tickets. 

[1]  The  company  now  sells  so-called  scholars^  tickets  at  sub- 
stantially half  rate.  The  proposed  schedule  eliminates  this  con- 
cession and  puts  school  children  on  the  regular  full  rate.    It  was 
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estimated  that  this  would  bring  $9,483.57  additional  revenue  an- 
nually. 

Representatives  of  various  school  boards  protested  against  this 
change,  and  the  attorney  general  argued  strenuously  against  it. 

It  was  said  by  the  proponent  that  the  towns  are  required  by 
law  to  pay  for  the  transportation  of  pupils,  and  that  there  is  no 
good  reason  for  shifting  this  tax  to  the  other  patrons  of  the  road, 
instead  of  requiring  all  passengers  to  share  alike  in  the  cost  of  the 
servica  The  fact  is  that  the  towns  arc  not  required  by  law  to  pay 
for  the  transportation  of  high-school  pupils,  the  practice  in  rela- 
tion to  furnishing  transportation  for  the  lower  grades  is  not  uni- 
form in  its  application,  the  body  which  controls  the  rates  charged 
by  the  public  utility  has  no  jurisdiction  over  the  discharge  of  tliis 
duty  by  the  municipalities.  A  radical  change  in  the  rates  charged 
school  children  must,  therefore,  impose  a  very  serious  burden  on 
many  individuals  who  reside  at  a  distance  from  the  schools. 

We  think,  to  quote  Mr.  Sturgis,  that  "it  is  a  matter  of  state- 
wide public  policy  that  the  utility  should  grant  school  tickets." 
The  practice  was  inaugurated  by  the  railroads,  was  tacitly  as- 
sented to  by  the  travelling  public,  and  has  influenced  countless 
families  in  residential  and  other  plans.  One  of  our  first  official 
acts  was  to  rule  that  such  practice  might  legally  be  continued. 
We  then  pointed  out  our  reasons  for  such  conclusion,  and  we  need 
not  now  repeat  them.  We  shall  order  their  retention  in  this 
case. 

Commutalion  Tickets. 

[2]  The  matter  of  commutation  tickets  on  the  Mechanic  Falls 
branch  was  fully  considered  by  us  in  the  Butler  Case.  We  be- 
lieve that  there  are  equities  connected  with  this  particular  de- 
mand as  to  that  line  which  do  not  exist  generally,  and  that  they 
ought  to  be  recognized.  The  tickets  will  be  retained  at  an  in- 
crease proportionate  with  the  increase  in  regular  rates. 

We  shall  not  alter  the  regulations  governing  their  use.    So  sub- 
stantial a  reduction  from  the  regular  rates  can  be  justified  only 
by  the  regularity  of  their  use.    Otherwise  it  would  clearly  be  an 
unjust  discrimination  against  the  occasional  traveler. 
P.U.K.1»18E. 
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Improvement  of  Service. 

[3,  4]  We  shall  not  discuss  the  character  of  the  service.  It  is 
conceded  that  it  has  become  utterly  inefficient,  due  to  lack  of 
equipment,  lack  of  proper  morale  among  the  men,  and  faulty 
operation  generally. 

The  condition  is  admitted  by  the  company,  which  promises  to 
make  improvements  as  rapidly  as  its  funds  and  the  present  abnor- 
mal conditions  affecting  the  supply  of  materials,  equipment,  and 
labor  will  permit . 

The  only  real  solicitude  expressed  by  the  remonstrants  is 
whether  this  promise  can  and  will  be  kept.  No  detailed  state- 
ment of  present  plans  was  offered,  and  failure  to  make  such  a 
statement  was  the  subject  of  criticism, — not  without  justice,  we 
be' 'eve. 

The  proposed  increased  rates  ought  to  make  a  substantial  sum 
of  money  available  for  this  purpose.  It  ought  also  to  improve  the 
credit  of  the  corporation.  And  the  latter  is  very  important,  be- 
cause, while  marked  improvement  can  be  made  through  increased 
operating  revenue,  it  is  not  to  be  expected  that  this  propriety  is 
to  be  entirely  rehabilitated  from  that  source.  Additional  equip- 
ment must  be  had,  as  well  as  improvements  to  equipment,  as  fast 
as  it  can  be  obtained  under  prevailing  conditions  and  the  condi- 
tions which  the  country  hopes  to  see  restored  at  an  early  date, 
and  this  must  be  provided  from  new  capital  as  well  as  from  earn- 
ings. Rates  are  not  to  be  established,  either  now  or  in  the  future, 
sufficient  to  buy  a  new  plant,  nor  to  recoup  the  corporation  for  its 
lack  of  foresight  when  it  could  have  done  more  than  it  did  do. 

The  proponent  must  be  given  a  chance  to  improve  its  service 
if  it  is  to  continue  to  sen-e  the  public  and  receivership  is  to  be 
avoided, — both  of  which  all  parties  professed  to  desire.  Ko  one 
can  now  tell  just  how  fast  or  in  what  manner  this  can  be  done.  If 
possible,  it  should  be  without  default  in  its  fixed  charges,  because 
its  ability  to  comniand  any  sort  of  credit  depends  on  its  meeting 
them.  It  is  as  important  for  the  future  patrons  of  the  road,  as 
for  the  owners,  that  this  credit  be  maintained. 

We  shall  make  our  order  in  such  form  that  the  corporation  will 

improve  the  service  as  fast  as  circumstances  will  permit,  or  the 

case  will  be  reopened  and  an  effort  made  to  secure  improveincnit, 

through  the  interposition  of  the  supreme  judicial  court  if  neees- 
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sary.  We  have  confidence  in  the  present  management,  and  do 
not  expect  this  to  be  necessary,  but  the  public  is  entitled  to  this 
assurance. 

Preferred  Stock  Dividends. 

[5]  What  we  have  said  under  the  last  preceding  title  regard- 
ing the  credit  of  the  corporation  applies  to  the  continued  payment 
of  dividends  on  the  preferred  stock.  If  it  develops  that  no  funds 
are  available  for  the  payment  of  anything  except  interest  on  the 
present  indebtedness,  there  will  be.  little  hope  of  securing  further 
capital  for  improvements  and  additions.  If  there  is  no  recog- 
nized equity  above  the  bonds  and  notes  outstanding,  there  can  be 
no  more  borrowing  except  at  usurious  rates ;  and,  as  we  have  said, 
it  is  neither  practicable  nor  desirable  to  undertake  to  put  this 
property  in  the  condition  it  ought  to  be  in  from  current  earnings 
alone. 

We  shall  hold  the  corporation  responsible  for  reasonable  expe- 
dition in  improving  its  service  from  the  rates  it  is  to  enjoy,  with- 
out now  ordering  it  to  discontinue  the  payment  of  these  dividends. 
If  it  fails  to  do  so,  we  shall  discontinue  the  rates.  This  is  suf- 
ficient assurance  to  the  public  that  it  will  not  continue  indefinite- 
ly to  pay  the  rates  without  improved  service,  and  to  the  corpora- 
tion and  its  creditors  that  reasonable  opportunity  will  be  given 
it  to  meet  its  financial  obligations  now  or  hereafter  assumed. 

The- Rate. 

The  only  doubt  expressed  by  the  remonstrants  was  whether  the 
new  rate  should  be  6  cents  or  7  cents,  and  not  all  of  them  even 
questioned  the  necessity  for  the  higher  rate.  Mr.  Powers,  in  his 
argument,  admitted  that  the  road  "needs  more  money  if  it  is  to 
continue  to  operate."  Mr.  McCarty  said  he  presumed  "the  road 
is  justified  in  asking  some  increase."  Mr.  P^rington  practically 
confined  his  suggestions  to  urging  the  retention  of  the  commuta- 
tion tickets  on  the  Mechanic  Falls  line  and  greater  freedom  in 
their  use.  His  witnesses  were  willing  that  the  price  of  these 
tickets  should  be  increased  in  the  same  proportion  tiat  regular 
fares  were  increased. 

The  attorney  general,  without  conceding  that  all  of  the  in- 
P.U.R.1918E. 
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creased  revenue  should  come  from  passenger  fares,  said :  "There 
does  not  seem  to  be  anybody  who  would  say  that  the  road  is  not 
entitled  to  some  aid  in  the  way  of  increased  fares." 

Mr.  Hyde,  president  of  the  Bath  Chamber  of  Commerce, 
wrote :  "I  have  talked  with  all  the  directors  of  this  Chamber,  with 
many  prominent  citizens,  and  with  the  petitioners  which  I  repre- 
sented at  the  recent  hearing,  r^arding  the  service  of  this  rail- 
road, and  I  find  that  the  sentiment  is  all  strongly  in  favor  of 
granting  the  increase  asked  for.'' 

Mr.  Hyde  emphasized  the  necessity  for  better  service,  and 
urged  an  overlap  in  the  Bath  zones  between  Harding's  and  San- 
ford's.  !Jfo  mention  of  the  overlap  request  was  made  in  the  tes- 
timony or  the  arguments.  We  have,  however,  studied  the  map 
presented,  are  somewhat  familiar  with  the  situation,  and  think 
that  the  Bath  zone  may  properly  be  extended  to  Harding's  instead 
of  the  New  Meadows  Landing.  Long  overlaps  cause  serious  in- 
convenience to  conductors,  and  interfere  with  effective  checking 
of  fares  collected.  We  are  not  convinced  that  there  is  sufficient 
reason  for  extending  the  intermediate  Brunswick-Bath  zone  to 
Sanfwd's. 

While  we  are  reluctant  to  permit  the  full  increase,  it  was  con- 
ceded that  nothing  less  than  the  higher  rate  would  provide  rev- 
enue even  for  moderate  improvements  after  paying  fixed  charges, 
unless  some  assistance  could  be  secured  from  other  sources, — 
which  is  not  apparent.  The  lesser  advance  would  leave  nothing 
available  for  that  purpose,  and  the  situation  so  far  as  public  serv- 
ice is  concerned  would  be  no  better  than  before, — probably  worse, 
with  the  unavoidable  increases  in  operating  and  interest  de- 
mands. It  is  useless  to  adopt  a  rate  which  we  know  will  not  do 
what  all  of  the  parties  insist  should  be  done. 


MAINE  PUBIilG  UTIIilTIES  COMMISSION. 

EE  AROOSTOOK  VALLEY  RAILROAD  COMPANY. 
[R.  R.  306.1 

Monopoly  and  competition  —  Antiparalleling  statute  —  Amendnic$it. 

1.  A  statute  forbidding  the  construction  of  any  railroad  parallel 
to  a   named   railroad   and  within   15   miles   thereof   must   be   deemtnl 
P.U.R.1918K  44 
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amended  by  a  subsequent  statute  authorizing  the  construction   of  a 
parallel  electric  railway  within  the  prescribed  distance,  where  the  leg- 
islature has  the  right  to  alter  or  amend  the  charter  of  any  corporation 
existing  by  virtue  of  legislative  charter. 
Eminent  domain  —  Property  of  steam,  railroads  —  Levy, 

2.  The  taking  by  an  electric  railway,  through  eminent  domain  pro- 
ceedings, of  part  of  the  right  of  way  of  a  steam  railroad,  which  was 
not  reasonably  necessary  for  the  purposes  of  the  railroad,  is  not  a 
'Uevy"  within  the  meaning  of  the  act  of  Congress,  placing  the  control 
of  railroads  in  the  hands  of  the  President. 

[June  10,  1918.] 

Applicatiojj  by  the  Bangor  &  Aroostook  Railroad  Company 
for  a  rehearing  and  modification  of  an  order  granting  the  appli- 
cation of  the  Aroostook  Valley  Railroad  Company  for  a  change 
of  location;  petition  dismissed  and  original  decisif^n  reaffirmed. 

For  original  decision,  see  P.U.R1918D,  469. 

Appearances:  W.  R.  PattangaU  and  H.  E.  Locke  for  Aroos- 
took Valley  Railroad;  Henry  J.  Hart  for  Bangor  &  Aroostook 
Railroad  Company. 

By  the  Commission:  Under  date  of  March  30,  1918,  this 
Commission  rendered  its  decision  and  issued  its  order  in  the  case 
numbered  R.  R.  306  on  our  docket,  the  same  being  the  applica- 
tion of  the  Aroostook  Valley  Railroad  (herein  called  the  A.  V. 
R.),  for  a  change  of  location  in  the  town  of  Washburn.  In- 
volved in  such  change  was  a  taking  of  a  portion  of  one  side  of 
the  right  of  way  of  the  Bangor  &  Aroostook  Railroad  Company 
(herein  called  the  B.  &  A.),  the  decision  and  order  of  the  Com^ 
mission  authorizing  such  taking.  In  the  course  of  our  decision 
wc  stated  that,  in  our  opinion,  it  was  necessary  to  treat  the  ap- 
plication for  a  change  of  location  as  though  it  was  the  application 
of  an  electric  railroad  having  no  present  physical  existence  on 
the  face  of  the  earth,  calling  attention  to  a  decision  holding  that 
the  relocation  of  a  telephone  company  which  resulted  in  its  being 
on  a  railroad  right  of  way  where  formerly  it  was  elsewhere  con- 
stituted a  "new  location"  authorizing  the  exercise  of  the  right 
of  eminent  domain;  and  immediately  followed  this  statement 
with  one  pointing  out  just  what  applicant  must  prove  to  justify 
our  granting  this  "new  location."  We  supposed  it  was  apparent 
that  we  were  calling  attention  to  the  several  things  necessarv^  to 

be  shown  (and  the  high  character  of  the  proof)  before  permission 
P.U.R.1918E. 
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would  or  could  be  given  for  a  "new  location"  a  part  of  which 
would  be  on  a  railroad  right  of  way,  and  that  we  were  not  holding 
that  the  A.  V.  K.  had  no  rights  in  the  other  parts  of  its  present  lo- 
cation, no  right  to  connect  these  parts  by  this  "new  location,"  no 
right  to  operate  its  railroad  in  and  through  the  towns  mentioned 
in  its  charter.  However,  cfounsel  for  the  B.  &  A.  took  this  state- 
ment literally,  and  on  April  2,  1918,  filed  a  petition  for  a  rehear- 
ing, setting  forth  as  reasons  the  provisions  of  chapter  122,  Pri- 
vate and  Special  Laws  of  Maine  1891,  as  amended  by  chapter 
362,  Private  and  Special  Laws  1898.  These  provisions  are,  in 
substance,  that  for  a  period  of  thirty  years  no  railroad  shall  be 
built  in  this  state  parallel  to  the  lines  of  the  Bangor  &  Aroostook 
Kailroad,  which  shall  at  any  point  on  its  lines  be  less  than  15 
miles  from  said  B.  &  A.  and  its  branches.  The  petition  further 
sets  forth  that  this  "new  location  is  less  than  15  miles"  from  the 
B.  &  A.,  is  parallel  thereto,  and  prays  for  a  reversal  of  our  order 
of  March  80,  1918,  for  these  reasons- 

Upon  this  petition  a  rehearing  was  ordered  for  April  9,  1918 
(time  extended  to  April  16.)  Counsel  for  both  parties  agreed 
to  submit  the  matter  on  briefs;  the  same  have  been  filed,  and 

the  matter  is  now  readv  for  decision. 

%> 

[1]  As  already  stated,  the  l^islature  of  1891  passed  a  private 
and  special  law  containing  the  prohibition  above  outlined,  and 
in  1898  extended  the  period  of  stich  prdiibition  to  1921. 

In  1902  the  A.  V.  R.  was  organized  under  the  general  law, 
and  in  1911  (Private  &  Special  Laws,  chaps.  163,  186,  and  202) 
the  legislature  authorized  this  company  to  make  certain  exten- 
sions. It  had  already  built,  under  its  original  corporate  rights, 
a  part  of  its  railroad,  and  chapter  163  of  the  Laws  of  1911  lays 
out  a  somewhat  definite  course  of  the  extension  authorized,  chap- 
ter 186  authorizes  an  extension  from  Washburn  through  Wood- 
land to  New  Sweden,  and  chapter  202  authorizes  an  extension 
from  Woodland  to  Caribou.  No  one  of  these  extensions  could 
possibly  be  built  without  paralleling  the  B.  &  A.  as  then  existing, 
and  so  paralleling  at  a  point  nearer  than  15  miles.  This  fact  the 
legislature  knew,  for  coimsel  state  in  a  brief  that  representatives 
of  the  B.  &  A.  opposed  this  legislation  on  the  gi'ound  that  it 
would  result  in  an  invasion  of  its  above-named  rights  or  privi- 
leges. In  spite  of  this  opposition,  and  with  this  full  knowledge, 
r.U.R.iOlSE. 
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the  legislature  of  Maine  granted  to  this  electric  railway  the  abso- 
lute right  to  parallel  this  railroad.  Since  1831  our  legislature  has 
had  the  right  to  alter  or  amend  the  charter  of  any  corporation 
existing  by  virtue  of  legislative  charter.  Courts  have  countless 
times  held  that  every  such  charter  is  amended  each  time  a  law  is 
passed  which  is  repugnant  to  all  or  some  of  the  provisions  of  this 
charter.  It  follows  that,  so  far  as  the  rights  of  the  A.  V.  R  and 
the  B.  &  A.  are  concerned,  the  effect  of  the  above  laws  passed  in 
1911  is  the  same  as  though  the  charter  of  the  B.  &  A.  had  been 
specifically  amended  so  as  not  to  apply  to  the  A.  V.  R,  and  it 
must  be  that  the  B.  &  A.,  until  recently,  has  so  r^arded  the  mat- 
ter; for  the  A.  V.  K.  built  this  paralleling  Washburn  extension, 
and  our  attention  has  not  been  called  to  any  effort  of  the  B.  &  A. 
to  prevent  it  by  any  court  proceedings.  The  legislature  has 
spoken,  the  A.  V.  K.  has  acted  under  rights  given  by  law,  the 
B.  &  A.  has  by  silence  and  inaction  acquiesced.  If  the  A  V.  R. 
had  a  right  to  parallel  the  B.  &  A.  on  its  former  location,  it  has 
the  same  ri^t  upon  this  "new  location.'' 

Counsel  for  the  A.  V.  E.  contend  that  this  corporation  is  not 
a  "railroad"  in  the  sense  intended  by  the  legislature  of  1891  and 
1 893,  pointing  out  that  the  only  kind  of  railroad  then  known  was 
a  steam  railroad  and  a  horse  railroad,  and  that  the  evident  in- 
tention of  the  lawmakers  was  to  keep  any  other  steam  railroad 
out  of  B.  &  A.  territory ;  and  further  claiming  that  this  view  is 
strengthened  by  the  action  of  the  legislature  in  permitting  an 
electric  railroad  to  enter  the  territory  r^ardless  of  paralleling. 
However  much  merit  this  claim  may  have,  we  do  not  pass  upon 
it,  preferring  to  put  our  decision  squarely  on  the  ground  that 
the  l^islature  has  granted  the  A.  V.  E.  the  right  to  extend 
its  railroad  between  named  towns;  the  location  we  approve  is 
within  the  legislative  description;  and  that  the  antiparalleling 
statute  does  not  now  constitute  any  prohibition  to  the  action  we 
have  taken  and  are  to  take. 

[2]  But  the  B.«  &  A.  goes  a  step  further  and  says  that  even 
if,  during  the  period  prior  to  the  Federal  control  of  steam  rail- 
roads, authority  existed  in  this  Commission  to  grant  the  petition 
of  the  A.  V.  E.,  such  authority  was,  by  the  act  of  Congress  placing 
the  control  of  railroads  in  the  hands  of  the  President,  suspended 
during  the  period  of  such  control.    In  other  words,  it  is  the  claim 

P.U.R.1918E. 
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of  the  B.  &  A.  that  the  act  provides  that  "no  process,  mesne  or 
final,  shall  be  levied  against  any  property  under  such  Federal 
control;"  that  the  exercise  of  the  right  of  eminent  domain  by 
the  A.  V.  R.  constitutes  such  "levy ;"  and  that  the  President  or 
the  Director  General  are  the  only  persons,  and  constitute  the  only 
tribunal,  who  or  which  can  give  consent  to  or  legally  authorize 
the  taking  of  any  part  of  the  right  of  way  of  this  steam  railroad. 
This  raises  an  important  issue,  and  requires  careful  con- 
siderati<m  and  analysis, — ^not  only  of  this  particular  sentence 
taken  from  the  act,  but  other  portions  as  well,  and  the  general 
purpose  of  the  act  as  a  whole.  In  a  very  broad  and  very  general 
way  it  is  our  understanding  that  the  reasons  leading  up  to 
Federal  control  were:  The  absolute  necessity,  for  war  purposes, 
of  the  pooling  of  equipment  of  all  railroads;  the  right  to  send 
freight  by  the  quickest  and  most  convenient  route  regardless  of 
the  desires  or  necessities  of  any  particular  railroad  or  the  pro- 
visions of  any  existing  law  or  the  rulings  of  any  regulatory  body ; 
the  need  of  the  country  for  additional  facilities  which  some  of 
the  railroads  could  not  supply  for  so  general  and  broad  a  use 
as  the  war  necessities  required,  and  which  facilities,  if  furnished 
by  the  railroads  in  the  ordinary  way,  could  come  (mly  through 
the  raising  of  capital  from  the  same  sources  the  Federal  govern- 
ment must  seek  in  the  flotation  of  its  various  bond  loans, — a 
situation  to  be  avoided  if  possible.  The  simplest  way  to 
accomplish  all  these  results  was  to  place  the  operation  of  all 
the  railroads  under  one  control. 

We  do  not  understand  that  the  purpose  or  the  result  of  the 
act  was  to  change  the  ownership  of  any  property.  The  property 
has  merely  gone  under  a  new  pianagement.  We  are  not  losing 
sight  of  the  fact  that  the  government  has  also  taken  to  itself  the 
•  right  to  determine  the  question  of  rates, — the  price  it  will  charge 
its  customers  for  the  use  of  the  facilities  it  has  in  its  possession ; 
but  ohis  is  a  matter  entirely  aside  from  the  matter  of  operation 
and  control  of  the  physical  property  in  the  proprietary  sense. 
So,  coming  back  to  this  phase  of  the  case,  how  do  the  property 
rights  of  the  government  differ  from  those  of  a  lessee  of  all 
the  railroads  of  the  country?*  Or  a  receiver,  appointed  by  a 
Federal  court?  Can,  or  perhaps  more  properly,  has,  the 
government  taken  any  higher  or  greater  property  rights  than 

P.U.R.ini8E. 
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the  railroads  themselves  had?  Was  it  the  purpose  of  Congress 
to  do  more  or  less  than  to  so  arrange  the  control  of  the  trans- 
l)ortation  facilities  that  the  greatest  efficiency  might  be  ob- 
tained, and  to  eliminate  the  doing  (or  omission)  of  those  things 
which  were  holding  back  the  Federal  authorities  in  their  time 
of  great  stress  and  need  ? 

In  view  of  the  great  need  of  our  Allies  and  our  own  people 
for  speed  and  then  more  speed  in  transportation,  no  tribunal 
(even  if  unpatriotic  or  foolish  enou^  to  think  of  it)  would  be 
permitted  to  compel  a  railroad  to  do  anything  or  sacrifice  any- 
thing that  would  result  in  the  slightest  impairment  of  its  useful- 
ness. But  it  is  no  different  under  Federal  control  than  it  was 
prior  thereto,  excepting  only  the  exercising  of  greater  caution 
because  of  the  existence  of  the  greater  need  therefor;  because 
it  has  always  been  the  law  that  no  part  of  a  railroad's  ri^t  of 
Avay  could  be  taken  by  eminent  domain  unless  it  clearly  appeared 
that  the  same  was  not  ntasonably  necessary  for  the  purposes  and 
uses  of  such  railroad.  And  so,  unless  the  granting  of  the  pending 
application  will  result  in  the  taking  of  property  necessary  for 
the  use  of  the  B.  &  A.  under  Federal  control,  we  believe  (and  so 
find)  that  the  fact  of  such  control  has  not  changed  our  right  to 
authorize  such  taking.  On  the  original  record  we  held  adversely 
to  the  contention  of  the  B.  &  A.  in  this  regard.  The  new  record 
contains  nothing  to  show  that  the  taking  would  in  any  way  invade 
similar  rights  of  the  present  operators  of  the  railroad,  i,  e.,  the 
Federal  governement. 

Further  confirmation  of  our  view,  that  Congress  intended  to 
merely  empower  the  President  to  take  control  of  the  operation 
of  the  railroads  (again  excepting  the  matter  of  rates),  and 
leave  all  matters  relating  to  them,  not  specifically  provided  for 
in  the  act,  under  existing  state  and  Federal  laws,  is  obtained 
from  the  following  language  in  said  Act  of  March  21,  1918. 

"Carriers  while  under  Federal  control  shall  be  subject  to  all 
laws  and  liabilities  as  common  carriers,  whether  arising  under 
state  or  Federal  laws  or  at  common  law,  except  in  so  far  as 
may  be  inconsistent  with  the  provisions  of  this  act,  •  .  •  or 
with  any  order  of  the  President.'' 

We  have  held  that  the  law  of  Maine  subjects  the  right  of  way 

of  this  common  carrier  to  the  right  of  eminent  domain,  and  our 
r.u.R.:9i8E. 
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attention  has  been  called  to  no  order  of  the  President  or  any  act 
of  Congress  in  conflict  with  this  state  law,  unless  it  be  that  part 
of  said  Act  of  March  21,  1918,  already  quoted,  relating  to  the 
matter  of  'levy.''  The  attorney  for  the  B.  &  A,  suggests  that 
the  taking  of  the  A.  V.  R.  of  a  part  of  this  right  of  wa:y,  under 
eminent  domain,  constitutes  a  ^Tievy."  The  act  in  question  reads : 
^'No  process  .  .  .  shall  be  levied," — the  familiar  language 
of  the  law,  which  as  generally  understood  means  the  proceedings 
instituted  and  carried  on  to  turn  some  form  of  judgment  into 
money,  or  as  the  court  said  in  Nelson  v.  Van  Gazelle  Valve  Mfg. 
Co.  45  N.  J.  Eq.  594,  17  Atl.  943 :  "Levy  in  its  original  sense 
means  an  actual  making  the  money  out  of  the  property,  and  in 
its  secondary  sense  it  means  seizing  the  property  preliminary  to 
making  money  out  of  it.'' 

We  do  not  believe  that  the  taking  of  land  by  eminent  domain 
is  a  levy,  nor  do  we  believe  Congress  intended  to  prevent  or 
suspend  the  exercise  of  the  right  by  using  the  language  above 
quoted. 

It  is  therefore  ordered,  adjudged,  and  decreed: 

(1)  That  the  petition  of  the  Bangor  &  Aroostook  Railroad 
Company,  dated  April  2,  1918,  and  asking  that  this  Commit^sion 
reverse  its  findings  set  forth  in  a  decision  and  order  in  this  case 
dated  March  30,  1918,  be  and  the  same  is  hereby  denied  and 
said  petition  dismissed. 

(2)  That  said  decision  and  order  dated  March  30,  1918,  is 
hereby  reaffirmed  as  the  final  decision  and  order  in  this  case 
under  new  date,  viz,,  June  10,  1918,  and  as  such  is  given  under 
the  hand  and  seal  of  the  Public  Utilities  Commission  at  Augusta, 
this  10th  day  of  June,  a.  d.  1918. 

Public  Utilities  Commission  of  Maine,  Benjamin  F.  Cleaves, 
William  B.  Skelton,  and  John  E.  Bunker. 


MINNESOTA  RAIIiROAD  AND  WAREHOUSE  COMMISSION. 

RE  GBEENFIELD  FARMERS  TELEPHONE  COMPANY. 

Service  —  Telephone  exchange  area, 

/  1.  A  territory  in  which  a  telephone  utility  operates  two  exchanjres, 

connected  by  trunk  lines  and  furnishing  service  between  all  subi^cribers 
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with  no  charge  in  excess  of  the  regular  rental,  constitutes  but  one  ex- 
change area. 
Service  —  Telephones  —  PhyMcal  connection  —  Connection  existing 
in  excltange  area, 

2.  The  application  of  a  telephone  utility  for  a  physical  connection, 
at  one  of  its  exchanges,  with  the  toll  line  of  another  company,  was 
denied  by  the  Minnesota  Commission,  where  there  already  existed  a 
physical  connection  between  the  toll  line  and  another  exchange  of  the 
applicant  in  the  same  exchange  area. 

[January  16,  1918.] 

Application  of  the  Greenfield  Farmers  Telephone  Company 
for  a  physical  connection  between  its  local  exchange  and  the  toll 
lines  of  the  Tri-State  Telephone  &  Telegraph  Company  at  Wa- 
basha ;  denied. 

Appearances:  John  E.  Foley,  attorney  for  the  Greenfield 
Farmers  Telephone  Company;  C.  B.  Eandall,  attorney  for  the 
Tri-State  Telephone  &  Telegraph  Company;  George  H.  Ham- 
mond, attorney  for  the  Dwelle  Telephone  Company,  Intervener. 

By  the  Commission:  This  case  was  duly  heard  pursuant  to 
notice  at  Wabasha,  Minnesota,  on  May  14,  1917. 

The  Greenfield  Farmers  Telephone  Company  is  a  corporation 
operating  a -local  telephone  e:^change  at  Kellogg,  Minnesota, 
serving  approximately  220  local  and  rural  subscribers;  a  local 
exchange  at  Wabasha,  serving  123  subscribers,  of  which  32  are 
business,  13  residence,  and  78  rural;  also  a  rural  switching 
station  at  Theilman. 

The  Tri-State  Telephone  &  Telegraph  Company  is  a  cor- 
poration  operating  an  extensive  system  of  local  exchanges  and 
toll  lines  in  Minnesota  and  other  states ;  one  of  its  toll  lines  being 
connected  with  the  petitioner's  exchange  switchboard  at  Kellogg, 
and  also  with  the  exchange  of  the  Dwelle  Telephone  Company 
at  Wabasha. 

The  Dwelle  Telephone  Company  is  a  corporation  operating 
local  exchanges  at  Lake  City  and  Wabasha,  with  rural  lines 
tributary  thereto.  At  Wabasha  it  serves  77  business,  263  resi- 
dence, and  96  rural  subscribers,  also  serving  stations  at  Kellogg 
and  Theilman. 

The  petitioner  seeks  a  physical  connection  between  its  local 
exchange  at  Wabasha  and  the  toll  lines  of  the  Tri-State  Tele- 
phone &  Telegraph  Company. 

The  Dwelle  Telephone  Company,  which  operates  an  exchange 
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at  Wabasha  in  competition  with  the  Greenfield  Farmers  Tele- 
phone Company,  and  whose  exchange  is  connected  with  the  toll 
lines  of  both  the  Tri-State  Telephone  k  Telegiaph  Company  and 
the  Northwestern  Telephone  Exchange  Company,  filed  a  petition 
to  intervene  in  this  case  on  the  grounds  of  irreparable  injury, 
claiming  that  if  the  connection  sought  in  this  case  was  granted 
that  its  business  would  be  so  affected  as  to  result  in  a  loss  of 
revenue,  which  petition  upon  consideration  by  the  Commission 
was  granted. 

[1]  The  Kellogg  and  Wabasha  exchanges  of  the  petitioner  arc 
connected  by  two  circuits,  one  of  which  is  termed  a  clear  trunk 
circuit  with  no  subscribers  connected  to  it,  the  other  serving  eight 
rural  stations,  all  of  whom  can  call  either  Kellogg  or  Wabasha 
direct.  All  subscribers  connected  to  the  lines  of  the  Greeenfield 
Farmers  Telephone  Company  can  communicate  with  any  sub- 
scriber on  the  system  without  other  charge  than  the  regular 
rental  rate,  there  being  no  toll  charges  in  effect  between  its 
exchanges.  The  toll  lines  of  the  Northwestern  Telephone  Ex- 
change Company  and  the  Tri-State  Telephone  &  Telegraph 
Company  are  connected  with  the  local  exchange  of  the  petitioner 
at  Kellogg,  but  there  are  no  toll  lines  connected  with  the  switch- 
board of  the  Wabasha  exchange.  The  subscribers  of  the  peti- 
tioner at  Theilman  and  Wabasha  have  access  with  the  toll  lines 
at  Kellogg  over  the  trunk  line  of  "the  petitioner  between  Wabasha 
and  Kellogg.  All  business  subscribers  of  the  Greenfield  Com- 
pany in  Wabasha  also  have  telephones  of  the  Dwelle  Company. 

The  Tri-State  Telephone  &  Telegraph  Company  in  its  answer 
alleges  that  the  petitioner  is  furnishing  local  telephone  service 
in  the  city  of  W^abasha  and  in  the  village  of  Kellogg,  and  also 
in  the  rural  community  about  those  two  municipalities ;  that  the 
territory  served  by  the  petitioner  at  Kellogg  and  at  the  city  of 
Wabasha  constitutes  but  one  exchange  area^  and  is  operated  as 
one  exchange  area  by  the  petitioner ;  and  that  the  respondent, 
the  Tri-State  Company,  already  maintains  connections  with  such 
exchange  by  means  of  a  physical  connection  existing  with  the 
switchboard  located  within  the  village  of  Kellogg;  and  that 
additional  connections  are  not  necessary  and  are  not  required  by 
public  convenience; 

The  principal  contention  of  the  petitioner  in  seeking  the 

connection  was  that  in  order  to  obtain  toll  line  service  its  sub- 
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scribers  in  and  around  Wabasha  were  required  to  call  tlie 
Wabasha  operator,  who  in  turn  called  the  Kellogg  operator; 
that  the  calling  of  the  second  operator  caused  considerable  delay 
in  obtaining  the  tbll  connections ;  and  that  the  toll  service  from 
Wabasha,  because  of  the  connections  over  the  trunk  line  to 
Kellogg,  was  poor,  and  frequently  not  conunercial. 

The  distance  between  Wabasha  and  Kellogg  is  approximately 
6  miles.  The  trunk  circuit  of  the  petitioner  is  a  Xo.  12  iron 
metallic  circuit,  with  ^  mile  of  No.  18  twisted  pair  insulated 
copper  wire  in  the  circuit.  The  line  is  constructed  along  the 
highway  and  parallels  a  high-tension  power  circuit  for  some 
distance,  and  much  of  the  interference  in  the  service  over  this 
circuit  is  due  to  induction  disturbances  caused  by  its  proximity 
to  the  power  circuit.  The  toll  lines  of  the  Tri-State  Telephone  & 
Telegraph  Company  parallel  this  trunk  circuit  between  Wabasha 
and  Kellogg,  and  is  giving  good  service.  The  petitioner  made 
further  claim  that  service  over  their  trunk  circuit  was  frequently 
interrupted  by  storms,  in  which  case  a  connection  with  the  lines 
of  the  Tri-State  Company  at  Wabasha  would  give  them  direct 
toll  service  when  their  trunk  was  out  of  order. 

The  petitioner  introduced  several  witnesses,  the  majority  of 
whom  were  officers  or  stockholders  of  the  company.  Two  of  the 
witnesses  testified  that  they  used  the  long  distance  service  less 
than  once  a  month.  One  testified  that  he  had  used  the  long 
distance  service  but  once  during  his  lifetime,  and  another  that 
he  made  no  use  of  the  long  distance  service.  Two  witnesses 
received  their  service  over  lines  directly  connected  with  the 
Kellogg  exchange  so  that  the  connection  at  Wabasha  was  of  no 
direct  benefit  to  them ;  the  remaining  witnesses  being  subscribers 
to  both  the  Greenfield  Farmers  Telephone  Company  and  the 
Dwelle  Telephone  Company,  or  having  direct  access  to  a  tele- 
phone of  the  Dwelle  Telephone  Company,  so  that  long  distance 
service  was  directly  available  through  the  service  furnished  by 
the  Dwelle  company  or  that  of  the  petitioner  at  Kellogg. 

The  officers'  testimony  as  to  demand  for  the  connection  was 
largely  based  upon  claimed  conversation  with  residents  of 
Wabasha. 

Although  the  hearing  in  this  case  was  held  in  Wabasha,  and 
a  large  majority  of  the  telephone  users  were  within  a  short 

P.U.R,1918E. 


Digitized  by  LjOOQIC 


RE  GREENFIELD  FARMERS  TELEPH.  CO.  60D 

distance  of  the  place  of  hearing,  yet  with  but  one  exception 
there  was  no  resident  of  Wabasha  who  appeared  in  behalf  of  the 
petition;  and  it  further  appeared  that,  although  there  was  a 
commercial  club  in  the  city,  it  had  not  considered  the  matter  of 
this  connection,  nor  had  it  taken  any  action  thereupon. 

The  toll  lines  of  the  Tri-State  Company  already  directly  con- 
nect with  the  exchange  of  the  Dwelle  Telephone  Company,  the 
intervener,  at  Wabasha,  and  a  second  connection  of  these  lines 
with  another  exchange  in  the  same  locality  is  impracticable  in 
that  an  operator  at  some  distant  point  in  calling  Wabasha  with 
such  a  dual  connection  would  not  have  any  means  of.  knowing 
which  operator  answered,  or  was  upon  the  line.  Likewise,  the 
operator  at  a  distant  point,  in  receiving  a  call  from  Wabasha, 
would  have  no  means  of  ascertaining  from  which  board  at 
Wabasha  the  call  came,  and,  as  a  result,  much  confusion  in  the 
establishing  of  long  distance  connections  would  obtain,  and 
errors  in  the  recording  and  reporting  of  the  toll  business  would 
be  unavoidable.  Also  in  the  case  of  a  call  coming  in  over  a 
toll  lino  connected  with  two  exchanges  in  the  same  locality, 
such  call  would  be  claimed  by  each  of  these  companies,  particu- 
larly where  one  subscriber  in  the  locality  had  telephones  of  both 
companies,  so  as  to  obtain  unto  themselves  the  terminating  com- 
mission, resulting  in  holding  up  the  toll  lines  and  causing  con- 
siderable delay  and  inconvenience  to  the  public. 

Establishing  a  trunk  line  between  the  switchboards  of  the 
petitioner  and  the  intervener  at  Wabasha  would  enable  the  sub- 
scribers of  the  Greenfield  Farmers  Telephone  Company  to  ob- 
tain toll  service  without  calling  Kellogg,  but  would  necessitate  the 
passing  of  all  calls  to  the  Dwelle  company's  operator  and  the 
establishing  of  the  toll  connections  at  her  switchboard.  Furnish- 
ing toll  connections  to  the  petitioner  by  such  an  arrangement 
would  result  in  a  division  of  the  terminal  fees  or  commissions 
paid- by  the  toll  company  to  the  connecting  companies  at  Wabasha, 
and  no  evidence  was  introduced  by  any  of  the  parties  interested 
in  this  ease  covering  the  terms  of  settlement  under  such  a  con- 
nection.   . 

This  Commission  has  previously  ruled  that  where  a  telephone 
company  operating  two  or  more  exchaBkges,  connecting  same 
with  trunk  lines  and  furnishing  telephone  service  between  all 
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of  the  subscribers  of  these  exchanges  without  additional  charge 
other  than  the  regular  rental  rate,  that  the  territory  served  by 
the  exchanges  constitutes  one  exchange  area^ 

[2]  Upon  review  of  the  evidence,  the  Commission  is  of  the 
opinion  that  the  Kellogg  and  Wabasha  exchanges,  operated  by 
the  Greenfield  Farmers  Telei^one  Company,  constitute  one 
exchange  area;  and  that,  since  there  already  exists  a  physical 
connection  between  the  toll  lines  of  the  Tri-State  Company 
and  the  exchange  at  Kellogg,  this  petition  in  effect  is  an  appli- 
cation for  an  additional  physical  connecticm  with  an  exchange 
which  already  has  a  connection  with  the  toll  lines  of  the 
respondent  company.  Under  the  circumstirnces,  and  in  view 
of  the  evidence,  such  second  connection  is  not  warranted. 

The  evidence  conclusively  shows  that  much  of  the  incon- 
venience and  difficulties  in  the  toll  service  of  the  subscribers  of 
the  petitioner  at  Wabasha  and  vicinity  are  due  entirely  to  n^lect 
and  failure  on  the  part  of  the  Greenfield  Farmers  Company  to 
keep  its  own  equipment  in  a  proper  state  of  repair,  and  to  enforce 
proper  operating  rules  among  its  own  operators  such  that 
immediate  response  would  be  given  by  the  operators  at  Kellogg 
when  called  by  the  operators  at  Wabasha.*  Also  that  the  poor 
service  which  obtains  is  largely  due  to  the  fact  that  the  trunk 
line  of  the  petitioner  parallels  a  high  tension  power  line,  and 
is  not  kept  in  a  proper  state  of  repair  or  properly  transposed  so  as 
to  eliminate  the  electrical  induction  from  the  power  line.  No 
conditions  exist  by  way  of  electrical  disturbances  or  otherwise 
Avhich  cannot  be  remedied  by  the  petitioner  if  it  so  desires,  par- 
ticularly since  the  toll  lines  of  the  respondent  along  the  same 
route  between  Wabasha  and  Kellogg  are  rendering  good  service. 
This  trunk  circuit  should  be  placed  in  proper  condition  so  as  to 
eliminate  the  inductive  disturbances  resulting  from  its  proximity 
to  the  power  lines,  not  only  to  improve  the  tcAl  service  over  it, 
but  also  to  furnish  the  subscribers  of  the  company  with  a 
quality  of  local  service  which  they  are  entitled  to. 

The  added  convenience  to  the  subscribers  of  the  Greenwood 
Farmers  Telephone  Company  connected  to  the  Wabasha  switch- 
board by  placing  a  tnmk  circuit  so  as  to  connect  the  switch- 
board of  the  petitioner  with  the  switclil)oard  of  the  Dwolle  Tele- 
phone Company  for  toll  service  is  not  material  as  compared  with 
P.U.R.1918E. 
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toll  service  wliich  may  be  received  over  the  Wabasha-Kellogg 
trunk  in  good  condition  and  properly  maintained,  since  a  second 
operator  is  required  in  establishing  connections  with  the  toll 
lines.  The  Commission  is  of  the  opinion  that  the  petition  should 
be  denied,  and  it  is  therefore  so  ordered. 


IfBW  T<»tX  PUBIilC  SERVI€aB  COMBfiaSSIOX,  SECOND 
DISTRICT. 

EE  GROTON  ELECTRIC  POWER  CORPORATION, 

[Case  No.  6284.] 

Certificates  —  XJtUity  with  no  capital  autfiorizatian. 

Permission  for  the  commencement  of  the  construction  of  an  elec- 
tric power  plant  by  a  corporation,  regularly  organized,  but  having  no 
authority  to  issue  stock,  will  be  denied  until  it  obtains  authority  to 
issue  stock,  but  the  exercise  of  its  franchises  shoud  be  approved  where 
the  needs  of  the  public  require  it,  and  it  can  procure  current. 

[January  3,  1938.] 

Application  of  Groton  Electric  Power  Corporation  for 
permission  to  construct  an  electric  plant  in  the  towns  of  Drydcn 
and  Groton  and  the  villages  of  Dryden  and  Frceville,  and  for 
the  approval  of  franchises  therefor  from  municipal  authorities ; 
franchises  approved,  construction  of  plants  not  to  begin  until  the 
issuance  of  the  stock  of  the  applicant  is  approved. 

Appearances :  E.  H.  Bostwick  for  the  petitioner. 

Irvine,  Commissioner:  This  application,  under  §  68  of  the 
Public  Service  Commissions  Law,  presents  a  case  perfectly  clear 
on  the  question  of  public  convenience  and  necessity  and  the 
general  practicability  of  the  enterprise,  but  the  corporate  situ- 
ation of  the  applicant  is  so  peculiar  that  some  explanation  of 
the  order  granting  the  petition  should  be  placed  on  record. 

The  applicant,  the  Groton  Electric  Power  Corporation,  seeks 
permission  to  construct  an  electric  plant  in  the  towns  of  Dryden 
and  Groton  and  in  the  incorporated  villages  of  Froeville  and 
Dryden,  all  in  Tompkins  county,  and  for  approval  of  franchises 
therefor  granted  by  the  town  and  village  boards  of  the  four 
mnnicipalities.     The  petitioner  has  duly  filed  and  recorded  its 


Digitized  by  LjOOQIC 


702  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

certificate  of  incorporation  in  the  office  of  the  secretary  of  state 
and  in  the  office  of  the  clerk  of  Tompkins  county.  It  is  never- 
theless only  an  inchoate  corporation;  for,  while  it  appears  that 
its  proposed  capital  stock  of  $20,000  has  been  entirely  suV 
scribed,  it  has  not  received  from  this  Commission,  nor  has  it 
applied  for,  any  authorization  to  issue  such  stock  or  any  other 
form  of  capital  securities.  It  did  apply  to  the  Commission  for 
permission  to  construct  and  for  the  approval  of  a  franchise 
granted  by  the  village  of  Groton.  It  appeared  in  that  case  thai 
the  village  board  of  the  village  of  Groton  had  undertaken  to 
make  a  lease  to  the  petitioner  of  the  municipal,  lighting  plant 
without  authority  by  vote  of  the  people.  The  application  was 
denied  solely  because  the  Commission  deemed  such  lease  un- 
authorized by  law  under  the  circumstances.  Opinion  No.  322. 
The  petitioner,  however,  had  been  placed  in  possession  by  the 
village,  and  is  apparently  still  operating  therein  as  an  agent  of 
the  village.  It  has  no  power  plant  of  its  own,  but  is  operating 
the  Groton  plant,  and  it  was  testified  at  the  hearing  that  it 
could  obtain  any  amount  of  power  required  for  its  new  enterprise 
through  the  Ovid  Electric  Company,  whose  application,  under 
§  68,  for  the  town  of  Lansing,  has  been  approved  by  the  Commis- 
sion, There  are  three  possible  sources  of  power  to  be  reached 
through  the  Ovid  company,  which  is  owned  and  controlled  by 
the  same  interests  as  the  Groton  company.  Kegardless  of  the 
situation  in  the  village  of  Groton  it  is  therefore  practicable  for 
the  Groton  company  to  fulfil  its  duties  under  the  franchises 
involved  in  the  present  case. 

The  town  of  Dryden  adjoins  the  town  of  Groton  on  the  south, 
and  the  town  of  Groton  adjoins  the  town  of  Lansing  on  the  east. 
The  village  of  Groton  is  almost  in  the  center  of  the  town.  With- 
in the  town  of  Dryden  are  the  incorporated  villages  of  Free- 
ville  and  Dryden.  Freeville  has  four  to  five  hundred  inhab- 
itants, Dryden  from  seven  to  nine  hundred.  Between  these  two 
communities,  and  in  the  town,  is  the  George  Junior  Eepublic, 
with  from  twenty  to  twenty-five  houses,  and  the  Republic  Inn, 
a  hotel  of  considerable  size,  which  desires  current  for  lighting 
and  power.  There  is  no  electric  service  in  either  town  or  either 
village.  There  is  a  municipally  owned  acetylene  gas  plant 
in  the  village  of  Dryden,  but  it  is  in  bad  condition;  the  village 

desires  to  abandon  it,  and  it  has  approved  the  petitioner^! 
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application.  The  chief  ohject  i8  to  serve  the  two  villages  and 
the  Republic  community,  but  there  are  provisions  in  the  town 
franchises  for  furnishing  electric  energy  in  the  region  adjoining 
the  proposed  transmission  line.  These  provisions  are  perhaps 
not  of  great  importance,  because  the  Commission,  in  the  exercise 
of  its  powers,  could  compel  reasonable  and  proper  service  in 
the  exercise  of  the  town  franchises.  The  needs  of  the  com- 
munities are  such  that  the  exercise  of  the  franchises  should  be 
approved,  but  commencement  of  construction  should  not  be 
authorized  until  the  petitioner  puts  itself  in  financial  condition 
to  construct  and  to  operate  under  the  franchises,  by  obtaining 
suitable  capital  authorization  from  the  Commission,  and  by 
becoming  a  real  corporation,  instead  of  merely  the  potential  cor- 
poration, which  it  now  is. 

Chairman  Van  Santvoord  and  Commissioner  Carr  concur; 
Commissionei's  Emmet  and  Barhite  not  present. 

Note. — Certificates  of  convenience  and  necessity. 

In  Stanley  v.  Jay  Street  Connecting  E.  Co.  (1918)  182  App.  Div. 
399,  169  N.  Y.  Supp.  530,  the  court  said:  "There  is  strong  reason 
for  holding  that  the  certificate  of  public  convenience  and  necessity 
^ven  by  the  Public  Service  Commission  is  conclusive  evidence  that 
the  use  is  a  public  one.  This  seems  to  be  the  decision  in  People  ex 
rel.  Stewart  v.  Railroad  Comrs.  (1899)  160  N.  Y.  202,  54  N.  E. 
697.  Judge  Parker,  in  sustaiaing  power  to  review  the  determination 
of  the  Railroad  Commissioners  on  the  question  of  "public  conven- 
ience and  a  necessity"  for  the  construction  of  a  railroad,  held  that 
the  determination  was  final,  and  could  not  be  attacked  collaterally. 
It  is  true  that  the  terms,  "public  use"  and  "public  convenience  and 
necessity,"  are  not  identical  in  meaning.  A  public  use  may  not  be 
a  "public  convenience  and  a  necessity,"  as  in  the  case  of  parallel 
railroads;  but  I  conceive  it  can  hardly  be  said  that  the  operation  of 
a  railroad  is  a  public  convenience  and  a  necessity,  unless  it  is  a 
public  use.  People  ex  rel.  New  York  C.  &  H.  R.  R.  Co.  v.  Public 
Service  Commission  (1909)  195  N.  Y.  157,  88  N.  E.  261.  The 
question-  whether  a  use  is  a  public  one  is  a  judicial  question.  Re 
Niagara  Falls  &  W.  R.  Co.  (1888)  108  N.  Y.  375,  15  N.  E.  429. 
The  state  has  established  a  tribunal  to  decide  the  question.  Its 
decision  is  reviewable  by  the  courts  on  the  writ  of  certiorari;  and  I 
incline  to  the  view  that,  the  Public  Service  Commission  having  so 
determined  in  granting  the  certificate  of  public  convenience  and  a 
necessity,  the  question  is  finally  settled,  at  least  as  against  a  col- 
lateral attack." 
P.U,R.1918E. 
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In  Be  Coconino  Water  Development  &  Stock  Co.  Docket  Nos.  370, 
489,  and  Babbitt  v.  Coconino  Water  Development  &  Stock  Co.  Docket 
Xo.  502,  March  7,  1918,  the  Arizona  Commission  vacated  an  order 
of  suspension  of  a  certificate  of  convenience  and  necessity  pending 
a  hearing  upon  the  merits  of  other  issues.  The  following  dissenting 
opinion  was  filed  with  the  order  suspending  the  certificate : 

^Taragraph  2326,  subdivision  A,  Revised  Statutes  of  Arizona 
1913,  provides  that  *no  street  railroad  corporation,  gas  corporation, 
electric  corporation,  telephone  corporation,  or  water  corporation  shall 
henceforth  begin  the  construction  of  a  street  railroad  or  of  a  line 
or  plant  or  system  or  of  any  extension  of  such  street  railroad  or 
line,  plant,  or  system  without  first  having  obtained  f rpm  the  Com- 
mission (Arizona  Corporation  Commission)  a  certificate  that  the 
present  or  future  public  convenience  and  necessity  requires  or  will 
require  such  construction/ 

*'' Acting  under  this  provision  of  the  statutes,  the  Coconino  Water 
Development  &  Stock  Company,  an  Arizona  corporation,  after  due 
notice  and  hearing,  was  on  March  7,  1917,  given  a  certificate  of  con- 
venience and  necessity  to  construct  a  water  storage  and  distributing 
system  in  tlie  counties  of  Coconino  and  Mohave,  and  to  become  a 
public  service  corporation.  Later,  in  docket  No.  489,  said  public 
service  corporation  applied  to  this  Commission  for  permission  to 
issue  all  of  its  capital  stock.  After  due  notice  and  investigation, 
the  prayer  of  the  applicant  was  granted  on  February  2,  1918. 

"The  proceedings  in  these  two  cases  having  been  regular  and  in 
conformity  with  the  law,  I  am  of  the  opinion  that  it  is  not  within 
the  power  of  this  Commission  to  revoke  or  suspend  the  authority 
thus  granted.  I  have  not  been  able  to  find  either  a  specific  provision 
of  law  or  a  precedent  in  court  or  Commission  proceedings  indicating 
that  any  such  authority  is  vested  in  this  Commission.  Indeed,  1 
think  that  any  such  power  would  be  a  most  dangerous  weapon  in 
the  hands  of  any  governing  body;  for  if  it  can  be  exercised  one 
month  after  the  passing  of  such  authority,  then  it  could  be  one  year 
or  ten  years  thereafter,  and  a  public  service  corporation  would  be 
Hiihjected  to  the  caprices  of  commissions  and  might  be  utterly  de- 
stroyed. Certainly,  however,  if  such  power  rests  with  the  Commis- 
sion, it  should  be  exereisod  only  after  the  defendant  has  had  an  op- 
portunity to  be  heard. 

"The  Coconino  Water  Development  &  Stock  Company,  according 
to  its  representations  to  the  Commission,  has  undertaken  and  is 
proceeding  with  the  development  of  a  gigantic  enterprise.  Its 
standing  in  financial  circles  will  doubtless  have  a  material  bearing 
npon  the  measure  of  its  success,  and  I  cannot  but  think  that  the 
arbitrary  suspension  of  its  certificate  of  convenience  and  necessitA* 
and  of  its  authority  to  issue  its  capital  stock,  without  an  opportunity 
to  be  heard,  will  be  greatly  prejudicial  to  its  interests. 
P.U.R.1918E. 
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"The  prayer  of  the  petitioner  in  docket  No.  502  should  receive 
prompt  and  careful  consideration ;  and  if  the  Commission  finds  that 
it  has  jurisdiction,  that  the  petitioner  has  a  cause  of  action,  and  that 
he  is  entitled  to  relief,  we  should  without  delay  issue  a  proper  order 
in  the  premises.  The  action  of  my  colleagues,  if  it  be  lawful,  would 
bave  the  effect  of  depriving  the  Coconino  Wafer  Development  &  Stock- 
Company  of  any  authority  whatsoever  to  transact  business  within  the 
state  of  Arizona,  and  consequently  would  leave  it  without  standing 
before  the  superior  court  of  Coconino  county  in  the  action  referred 
to  in  paragraph  5  of  the  petition  herein,  a  condition  which  I  do 
not  think  we  would  be  warranted  in  creating  if  we  had  lawful  au- 
thority therefor. 

"For  the  reasons  above  stated,  and  without  any  expressions  of 
opinion  as  to  the  merits  of  the  case  presented  to  us  by  the  petitioner 
in  docket  No.  502,  I  must  dissent  from  the  opinion  of  my  associates 
in  this  case." 

In  Central  Teleph.  Co.  v.  Windber  Teleph.  Co.  (Pa.)  Complaint 
Docket  No.  1667,  April  1,  1918,  it  is  said  that  certificates  of  public 
convenience  are  not  required  to  authorize  the  extension  by  a  tele- 
]^houe  company  of  its  lines  along  the  highways  not  theretofore  occu- 
pied by  it,  in  territory  which  by  its  charter  it  is  authorized  to  serve, 
and  where  it,  on  other  highways,  prior  to  the  passage  of  the  Public 
'  Service  Company  Law,  had  by  the  construction  of  telephone  lines, 
and  rendering  public  service  thereon,  begun  the  exercise  of  its  rights 
-and  power. 


NEW  YORK  PUBIilC  SERVICE  COMMISSION,   SECOND 
DISTRICT. 

TOWN  OF  HAEMONY 

v. 

ERIE  RAILROAD  COMPANY. 

[Case  No.  6432.] 

OroaHngs  —  Overheads  —  Britlges  —  Floor  joists  —  JPtvimetrorIc  or 
highway, 

1.  Wood^  joists  laid  from  crossbeam  to  crossbeam,  parallel  to 
the  side  girders  of  a  bridge  carrying  a  highway  over  a  railroad,  upon 
which  joists  the  floor  was  laid  so  as  to  permit  the  use  of  the  bridge  by 
highway  traffic,  are  a  part  of  the  "roatlway"  rather  than  of  the  "frame- 
work" of  the  bridge,  within  the  meaning  of  a  statute  providing  that 
when  a  highway  crosses  a  railway  by  an  overhead  bridge,  the  "frame- 
work'' of  the  bridge  shall  be  maintained  by  the  railroad  company  and  the 
"roadway"  shall  be  maintained  by  the  municipality. 
.P.U.R.1918E.  45 
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Crossings  —  Viaduct  —  Alteratiotis  —  Sufficiencif  of  petition. 

2.-  A  petition  asking  for  the  alteration  and  repair  of  a  completed 
grade-crossing  elimination  structure,  -which  does  not  allege  that  public 
safety  requires  such  alteration  as  prescribed  by  §  01  of  the  Railroad 
Law,  must  be  dismissed. 

[July  11,  1918.] 

Petition  asking  for  the  alteration  and  repair  of  a  completed 
grade-crossing  elimination  structure;  dismissed. 

Appearances:  C.  Abbott,  Highway  Commissioner,  and  A.  L. 
Kichardson,  Justice  of  the  Peace  (Ottoway  &  Munson,  of  coun- 
sel), for  the  town  of  Harmony,  complainant;  M.  P.  Pierce,  for 
i-espondent. 

Hill,  Chairman:  On  October  30,  1906,  an  order  was  made  by 
the  then  Board  of  Railroad  Commissioners,  pursuant  to  the  then 
§  60  of  the  Railroad  Law,  determining  the  manner  in  which  the 
Nypano  Railroad  (now  the  Erie  Railroad,  respondent  herein) 
should  cross  two  certain  highways  in  Chautauqua  county,  as  fol- 
lows: 

Exhibit  E.  Town  of  Harmony :  Highway  from  Watts  Flats  to 
Blockville  at  station  820  plus  58.9  of  center  line  of  changed  route 
of  Nypano  Railroad. 

The  highway  on  its  present  line  shall  be  carried  over  the  rail- 
road on  a  steel  bridge  at  a  point  shown  on  a  plan  dated  June  28, 
1906,  and  marked  exhibit  E,  now  on  file  with  this  Board  in  this 
matter.  This  plan  has  been  changed  since  it  was  first  drawn,  the 
change  being  shown  thereon,  but  it  is  not  marked  "Alternate 
Plan."  The  bridge  shall  be  18  feet  wide  between  guard  rails. 
The  bridge  shall  have  a  wooden  floor.  The  clearance  of  the 
bridge  above  top  of  rail  of  the  railroad  shall  be  22  feet.  The 
maximum  grade  on  the  approaches  to  the  bridge  shall  be  8  per 
cent.  The  roadbed  of  the  approaches  to  the  bridge  shall  be  24 
feet  wide,  and  shall  have  guard  rails  where  the  embankment  is 
higher  than  3  feet.  The  representatives  of  the  town  expressed 
themselves  at  this  hearing  as  satisfied  with  this  proposed  over- 
crossing  as  thus  proposed  to  be  constructed. 

Exhibit  A.  Town  of  Harmony:  Highway  from  Grants  to 
Lottsville  at  station  686  plus  40  of  center  line  of  said  branch  con- 
nection or  out-off, 

P.U.R.1918E. 
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The  highway  shall  he  changed  in  location  and  shall  be  carried 
over  the  railroad  at  a  point  shown  on  a  i)lan  dated  April  20,  1006, 
and  marked  exhibit  A,  now  on  file  with  this  Board  in  this  matter, 
on  a  steel  bridge  16  feet  wide  between  guard  rails,  w^hich  guard 
rails  shall  be  of  planking  2  feet  high,  the  bridge  to  have  a  clear- 
ance of  22  feet  above  top  of  rail  of  the  railroad.  The  bridge  shall 
have  a  wooden  floor.  The  maximum  grade  on  the  approaches  to 
the  bridge  shall  be  8  per  cent.  The  roadbed  of  the  approaches  to 
the  bridge  shall  be  24  feet  wide,  and  shall  have  guard  rails  wheixj 
the  embankment  is  higher  than  3  feet.  A  piece  of  existing  high- 
way shall  be  abandoned  and  a  new  piece  of  highway  shall  be  con* 
structed  in  accordance  with  said  plan,  exhibit  A,  dated  April  20^ 
1906.  The  representatives  of  the  town  expressed  themselves  at 
this  hearing  as  satisfied  with  this  proposed  overcrossing  as  thus 
proposed  to  be  constructed. 

Following  the  granting  of  the  said  order  the  bridges  in  question 
were  constructed  upon  plans  which  called  for  a  steel  framework, 
resting  on  stone  abutments,  with  steel  girders,  one  on  each  side, 
running  lengthwise  of  the  bridge,  to  which  were  riveted  steel 
crossbeams  running  transversely  to  the  girders  about  14  feet 
apart.  This  construction  comprised  the  steel  framework  of  the 
bridges ;  but,  in  order  to  furnish  the  bridges  with  floors  so  as  to 
permit  them  to  be  used  for  traffic,  wooden  joists  3  by  12  inches 
were  laid  from  crossbeam  to  crossbeam,  parallel  with  the  side 
girders,  and  a  8-inch  plank  surface,  the  planks  running  from  side 
to  side  of  the  bridge,  was  laid  on  top  of  the  joists.  This  construc- 
tion was  in  conformity  with  the  plans  which  were  made  for  the 
bridges  and  approved  by  the  Railroad  Commissioners.  The  two 
bridges  were  completed  in  the  winter  of  1906-07.  On  March  14, 
1908,  the  highway  commissioners  of  the  town  of  Harmony  for- 
mally petitioned  the  Public  Service  Commission  (which  had  suc- 
ceeded to  the  powers  and  duties  of  the  Board  of  Railroad 
Commissioners)  that  the  order  of  the  Board  of  Railroad  Com- 
missioners be  modified  so  as  to  read :  "That  the  highway  shall 
be  carried  over  the  railroad  on  a  steel  bridge  with  steel  eyebeama 
or  stringers,  and  that  the  floor  shall  be  of  cement,  and  that  the 
maximum  grade  on  the  approaches  to  the  bridge  shall  be  5  per 

cent.''    Upon  hearing  and  on  respondent's  motion,  this  proceed- 
P.U.R.IOIBE. 
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ing  was  discontinued  without  any  modification  of  the  order  being 
made.  In  May,  1911,  the  Commission,  after  inspection,  adopted 
a  resolution  approving  the  completed  work. 

The  complaint  or  petition  in  this  proceeding,  after  setting  forth 
the  provisions  of  the  original  order,  alleges  that  in  each  instance 
the  railroad  company  neglected  to  construct  a  steel  bridge  in  all 
its  parts  in  that  it  did  not  place  steel  stringers  or  joists  to  support 
the  wooden  floor  provided  for  by  the  said  order,  and  that  in 
place  thereof  the  said  railroad  company  constructed  the  said 
bridge  with  wooden  stringers  or  joists,  and  in  that  particular  it 
did  not  comply  with  the  said  order. 

Inasmuch  as  the  bridges  were  constructed  in  accordance  with 
the  plans  adopted  by  the  Board  of  Railroad  Commissioners,  and 
the  construction  was  approved  by  the  Board  after  their  comple- 
tion, it  is  difficult  to  discover  any  hypothesis  upon  which  the  said 
order  can  be  opened  and  its  conditions  changed.  We  must  there- 
fore assume  that  the  bridges  were  constructed  in  all  respects  in 
conformity  with  the  orders  which  authorized,  directed,  and  ap- 
proved their  construction. 

[1]  The  complaint  further  alleges  in  each  instance  "that 
the  said  wooden  joists  have  become  so  decayed  and  rotten  that 
they  are  not  of  sufficient  strength  to  take  a  new  floor  over  the  said 
bridge,  that  the  petitioner  desires  at  once  to  construct  a  new  road- 
way over  the  said  bridge,  that  the  said  railroad  company  has  de- 
clined and  refused  to  replace  or  repair  the  said  joists,  and  that  the 
complainant  should  not,  in  justice  and  right  under  law  or  equity, 
be  to  the  expense  of  replacing  said  joists." 

The  truth  of  this  allegation,  so  far  as  the  facts  are  concerned,  is 
admitted  by  the  respondent,  and  squarely  presents  the  question 
whether  the  wooden  joists  are  a  part  of  the  "framework,"  or,  on 
the  contrary,  form  part  of  the  "roadway"  of  the  bridge  within 
the  meaning  of  §  93  of  the  Railroad  Law,  which  provides  that 
"when  the  highway  crosses  a  railroad  by  an  overhead  bridge  the 
framework  of  the  bridge  and  its  abutments  shall  be  maintained 
and  kept  in  order  by  the  railroad  company,  and  the  roadway 
tliereover  and  the  approaches  thereto  shall  be  maintained  and 
kept  in  repair  by  the  municipality." 

There  is  very  little  authority  to  be  found  bearing  upon  the  ques- 
tion in  dispute,  but  such  as  we  find  would  seem  to  bear  out  the 
P.U.R.1018E. 
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respondent's  contention.  While  dictionary  definitions  are  never 
controlling  in  statutory  construction,  they  are  entitled  to  some 
weight  as  bearing  upon  the  meaning  of  words  which  are  made  use 
of  in  statutes ;  the  dictionary  definitions  of  frame  and  framework 
all  seem  to  be  in  substantial  agreement  that  a  frame  or  framework 
defines  the  supporting  or  inclosing  frame  which  is  used  as  the 
basis  for  a  more  con\plete  structure,  or  as  those  parts  which  may 
be  called  the  skeleton  in  the  sense  that  the  bones  are  the  frame  of 
the  body.  Other  definitions  refer  to  the  framework  as  the  consti- 
tution, the  system,  also  as  the  sustaining  parts  of  a  structure 
fitted  and  joined  together. 

The  complainant  cites  the  case  of  Natick  v.  Boston  &  A.  R. 
Co.  supreme  judicial  court  of  Massachusetts,  Suffolk,  November 
6,  1911,  210  Mass.  229,  96  N.  E.  347,  where  the  statute 
provided  that  the  framework  of  the  bridge  and  its  abutments 
.  "shall  be  maintained  and  kept  in  repair  by  the  railroad  corpora- 
tion, and  the  surface  of  the  bridge  and  its  approaches  shall  be 
maintained  and  kept  in  repair  by  the  city  or  town."  This  statute 
is  in  substance  the  counterpart  of  the  New  York  statute  except 
that  the  word  "surface"  is  used  where  our  statute  contains  the 
word  "roadway."  In  the  Massachusetts  case  the  roadway  of  the 
bridge  consisted  of  3  inches  of  hardwood  planking  laid  on  the 
steel  framework,  covered  by  a  surface  of  2-inch  pine  planks,  which 
became  the  wearing  surface  for  traffic;  the  court  held  that  the 
word  "surface,"  as  used  in  that  statute,  applied  to  both  layers  of 
planking.  This  case  I  consider  very  strong  authority  against  the 
complainant's  proposition,  because  it  would  seem  entirely  fair  to 
compare  the  3-inch  hardwood  planking  supporting  the  2-inch 
wearing  surface  plank,  with  the  wooden  joists  which  support  the 
surface  planks  in  the  case  under  consideration.  The  word  "road- 
way'^ is  certainly  more  comprehensive  than  the  word  "surface." 
In  every  roadway  constructed  with  any  degree  of  thoroughness 
there  will  always  be  found  a  supporting  structure  below  the 
surface  and  invisible  to  the  eye.  This  is  true,  for  instance,  of 
granolithic  walks,  of  asphalt  pavements,  stone  pavements,  brick 
pavements  and  macadam  pavements.  While  the  question  may 
i\ot  be  free  from  doubt  I  am  inclined  to  hold  that  the  joists  must 

be  considered  a  part  of  the  roadway,  and  not  a  part  of  the  frame- 
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work  of  the  bridge,  and  as  the  construction  is  substantially  simi- 
lar in  both  bridges  the  same  conclusion  applies  to  both. 

[2]  The  complaint  further  alleges  that  the  complainant  "is 
desirous  of  making  an  improvement  of  the  roadway  over  and 
across  the  two  said  bridges  by  constructing  a  concrete  floor  in 
place  of  a  wood  floor  or  roadway,  and  is  desirous  that  the  said 
railroad  company  should  replace  the  joists  of  a  sufficient  strength 
and  manner  to  carry  a  concrete  roadway  over  said  bridges ;''  and 
a  part  of  the  prayer  for  relief  is  for  an  order  directing  the  rail- 
road company  to  immediately  repair  the  framework  of  said 
bridges  with  new  joists  of  steel,  and  of  sufficient  strength,  and 
so  constructed  and  placed,  as  to  carry  a  new  concrete  floor. 

We  can  find  no  authority  in  the  statutes  for  the  making  of  such 
an  order  by  the  Commission.  A  grade-crossing  elimination 
structure  which  has  already  been  completed  under  the  statute  in  ' 
question  can  be  altered  by  the  Public  Service  Commission  only 
where  a  petition  is  presented  to  it  alleging  that  public  safety 
requires  the  alteration,  or  where  the  Commission  proceeds  of  its 
own  motion  on  the  opinion  of  the  Commission  itself  that  public 
safety  requires  such  an  alteration.  The  former  procedure  is 
prescribed  by  §  91  of  the  Railroad  Law,  and  the  latter  procedure 
by  §  95.  Inasmuch  as  the  complaint  fails  to  allege,  and  it  is  not 
claimed  as  a  fact,  that  public  safety  requires  the  alteration,  the 
petition  cannot  be  entertained  as  having  been  made  under  §  91, 
and  the  complainant  does  not  claim  to  be  proceeding  under  that 
section. 

For  the  reasons  stated  the  complaint  is  dismissed. 

All  concur. 
P.UJL1918K. 
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OHIO  SUPRGME  COURT. 

KENT  WATER  &  LIGHT  COMPANY 

V. 

PUBLIC  UTILITIES  COMMISSION. 

[No.  15,669.] 
(—  Ohio  St.  — ,  119  N.  E.  731.) 

Betum  —  WiUer  —  Unreasonableness. 

1.  A  return  of  4^  per  cent  on  the  capital  invested  in  a  crater  plant 
is  inadequate. 

Valuation  —  Proc€€lure  —  Withholding  of  information  —  Hevalnation, 

2.  The  Ohio  Commission  has  the  power,  and  it  is  its  duty,  to  order 
a  revaluation  of  a  plant  where  in  its  opinion  the  valuation  fixed  was 
grofisly  excessive  because  of  important  information  withheld  by  the 
utility. 

[March  6,  1018.] 

Ekrob  to  the  Public  Utilities  Commission  from  an  order  fixing 
rates  to  be  charged ;  order  reversed  and  cause  remanded. 

Appearances :  Mather  &  Nosbit,  of  Akron,  and  Miller,  Thomp- 
son, Dunbar,  &  Martin,  of  Columbus,  for  plaintiff  in  error; 
Joseph  McGhee,  Attorney  General,  and  C.  A.  Radcliffe,  of  Lan- 
caster, and  Britton  S.  Johnson,  of  Kent,  for  defendants  in  error. 

Per  Curiam: 

Plaintiff  in  error  is  complaining  of  a  schedule  fixed 
by  the  defendant  in  error,  regulating  rates  which  plaintiff  in 
error  may  charge  its  water  consumers  in  the  village  of  Kent,  Ohio. 

Prior  to  the  fixing  of  the  rates,  a  valuation  of  the  utility  had 
been  had  by  the  Utilities  Commission.  The  valuation  was  fixed 
at  the  sum  of  $127,113.31. 

[1]  Complaint  is  made  that  on  the  basis  of  such  valuation  the 
rates  fixed  by  the  Commission  will  enable  complainant  to  earn  but 
4^  per  cent.  This,  it  is  claimed,  is  unreasonable,  in  fact,  con- 
fiscatory.    The  court  is  of  opinion  that  such  a  return  on  capital 

invested  is  inadequate,  and,  if  the  valuation  of  the  utility  is  cor- 
J».U.R.1018E. 
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rect,  then  the  order  fixing  the  rates  is  an  unreasonable  one,  and 
ought  for  that  reason  to  be  set  aside  and  the  cause  be  remanded, 
with  instructions  to  revise  and  increase  the  rates  for  the  use  of 
water.  We  are  informed,  however,  by  the  record  that  the  vahi- 
ation  of  the  utility  as  fixed  by  the  Commission  was  made  on 
inadequate  information,  and  is  not  the  true  valuation.  While  it 
is  true  that  the  valuation  feature  of  the  matter  is  not  before  the 
court,  yet  we  are  forced  to  conclude  that  the  Commission  justified 
the  schedule  of  rates  which  it  adopted  on  the  theory  that  its 
valuation  of  the  utility  was  largely  in  excess  of  the  real  value,  and 
that  the  rates,  if  applied  to  the  true  value  of  the  plant,  would 
afford  an  adequate  return. 

[2]  It  is  urged  by  the  Commission  that  it  was  misled  in  fixing 
the  valuation  at  $127,113.31,  by  reason  of  the  fact  that  the  com- 
pany withheld  certain  important  information,  solely  in  its  pos- 
*^ession,  which  should  have  been  disclosed.  We  are  of  the  opinion 
that  the  Commission,  entertaining  the  view,  as  it  did,  that  the 
valuation  was  grossly  excessive,  should,  before  fixing  the  rate  to  be 
charged  for  water,  have  ordered  a  revaluation  of  the  plant  in  order 
to  revise  and  correct  its  original  valuation.  The  Commission 
possessed  this  authority  under  the  provisions  of  §  409-11,  General 
Code.     It  still  possesses  this  power. 

We  are  therefore  constrained  to  reverse  this  cause  and  remand 
it  to  the  Commission,  with  instructions,  in  the  exercise  of  its 
continuing  jurisdiction,  to  reappraise  the  utility,  and,  upon  such 
revaluation  being  had,  if  it  is  found  that  the  original  valuation 
is  correct,  to  revise  the  schedule  of  rates  in  such  manner  as  to 
afford  to  the  company  the  opportunity  of  earning  such  fair  and 
adequate  return  on  the  capital  invested  as  the  Commission  deems 
just  and  reasonable. 

Order  reversed,  and  cause  remanded. 

Nichols,  Ch.  J.,  and  Wanamaker,  Newman,  Jonee,  Matthias, 
Johnson,  and  Donahue,  JJ.,  concur. 
P.U.R.1918E. 
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P£l>rXSYIiVANIA  PUBIilC  SERTICB  COBIMISSION. 

BOROUGH  OF  GRBENSBTJEG  et  al. 

V. 

WESTMORELAND  WATER  COMPANY. 
[Complaint  No.  262,  1914.] 

P.  W.  CUNNINGHAM  et  al. 

V. 

WESTMORELAND  WATER  COMPANY. 

[Complaint  No.  298,  1914.] 

BOROUGH  OP  YOUNGWOOD  et  al. 

r. 

WESTMORELAND  WATER  COMPANY. 

[Complaint  No.  318,  1914.] 
BOROUGH  OP  IRWIN  et  al. 

V. 

WESTMORELAND  WATER  COMPANY. 
[Complaint  No.  321,  1914.] 

BOROUGH  OF  MANOR  et  al. 

V. 

WESTMORELAND  WATER  COMPANY. 

[Complaint  No.  336,  1914.] 

JBates  »  Water  »  Readiness  to  serve  —  CJiarge  —  Classification  of 
wnaXl  consumers, 

1.  In  classifying  consumers  served  with  water  through  |  inch 
meters  for  the  purpose  of  fixing  a  readiness-to-serve  charge  which 
included  no  water,  the  Pennsylvania  Commission  based  the  division 
upon  the  number  of  fixtures,  rather  than  upon  consumption,  since  con- 
sumption is  not  necessarily  a  measure  of  demand,  nor  of  value  of  service, 
and  the  division  adopted  would  avoid  the  disadvantages  of  a  step  sched- 
ule, and  was  based  upon  factors  oflfering  a  better  measure  of  the  relative 
demand,  and  the  relative  value  of  service. 

P.U.K.1918K. 
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Rates  —  Schetlules  —  Division  of  cost  of  service  among  pat9*ons  — - 
Interest  of  utility, 

2.  Notwithstanding  a  rate  schedule  provides  the  return  allowed  by 
the  Commission,  the  utility  has  a  further  interest  in  the  manner  in 
which  the  cost  of  the  service  is  divided  among  its  patrons,  since  the 
cost  of  the  service  is  controlled  to  a  large  degree  by  the  total  business 
done  by  the  company. 

Discritnination  —  Rates  —  Water  »  Different  classes  of  i*ates. 

3.  A  water  rate  schedule  by  which  consumers  served  through  | 
inch  meters  are  charged  34  cents  per  1,000  gallons,  subject  to  a  mini- 
mum charge  of  $6  per  annum,  while  all  others  are  charged  13  cent» 
per  1,000  gallons  in  addition  to  paying  a  designated  readiness-to-serve 
charge,  graduated  according  to  the  size  of  the  meter,  creates  a  dis- 
criminatory condition  which  the  Pennsylvania  Commission  will  not 
approve. 

Paytnent  —  Enforcement  —  Penalty  for  failure  to  pay  promptly, 

4.  A  provision  in  a  rate  schedule  that  to  all  bills  not  paid  within 
ten  days  of  the  date  due,  a  penalty  of  10  per  cent  will  be  added  except 
in  the  case  of  municipal  bills,  where  the  penalty  will  not  be  added 
until  thirty  days  after  the  date  due,  is  not  unreasonable. 

[June  10,  1918.] 

CoNsiDEBATioN  of  rate  schedule  submitted  to  the  Commission 
in  accordance  with  its  previous  direction;  rate  schedule  au- 
thorized. 

For  the  previous  report  of  the  Commission  upon  the  valuation, 
depreciation,  operating  expenses,  and  necessary  return  of  the 
utility,  sec  RU.R  1017,D,  478. 

Ryan :  Commissioner :  In  its  report  and  order  the  Commission 
directed  the  respondent  to  design  a  schedule  of  charges  covering 
all  of  the  services  rendered  by  it  that  would  return  the  total  gross 
revenues  allowed,  and  do  so  in  substantial  accord  with  the  division 
thereof  suggested,  and  to  submit  the  proposed  schedule  together 
with  the  substantiating  data  to  the  Commission  for  its  con- 
sideration. 

The  schedule  submitted,  and  the  estimate  of  revenue  accom- 
panying the  same,  were  not  entirely  satisfactory  to  the  Commis- 
sion, and  its  engineering  bureau  was  thereupon  directed  to  take 
up  in  conference  with  engineers  representing  tlu^  respondent  the 
preparation  of  a  rate  schedule  and  an  estimate  of  revenue  to  be 
submitted  to  the  Commission.    At  the  request  of  the  complainants 

their  engineer  was  allowed  to  take  part  in  these  meetings,  at  whidi 
p.u.n.imsE.     • 
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the  underlying  consumer  and  consumption  data  needed  in  design- 
ing the  schedule  and  in  estimating  the  revenues  were  determined^ 
and  at  which  an  agreement  was  reached  upon  the  public  fire  pro- 
tection schedule,  the  private  fire  protection  schedule,  and  tlio 
schedules  for  flat  rates  and  building  purposes.  There  were  no 
differences  concerning  the  form  of  the  schedule,  botli  parties^ 
having  through  their  witnesses,  suggested  the  use  of  a  ready-to- 
serve  schedule.  The  differences  were  with  respect  to  the  amount 
cf  the  charge  to  be  made  domestic  consumers  on  ^"  meters. 

Division  of  f "  Consumers, 

The  testimony  offered  at  the  hearing  with  respect  to  the  local 
conditions,  and  the  character  of  the  respondent's  territory, 
indicated  the  need  of  recognizing  in  the  rate  schedule  the  lesser 
demand  made  upon  the  system  by  and  the  lesser  value  of  the 
service  to  "small  consumers,"  who,  for  reasons  of  operation  and 
maintenance,  were  being  supplied  through  a  f "  meter.  The 
preliminary  schedules  computed  indicated  that  it  would  be 
necessary  to  have  available  fui*ther  data  in  order  to  have  a  well- 
substantiated  division  of  such  consumers  into  two  groups,  for 
the  purpose  of  affording  the  maximum  relief  to  the  very  small 
consumers. 

Preliminary  studies  made  from  the  books  of  the  company  con- 
firmed the  belief  that  a  division  based  upon  consumption  could 
not  be  justified  by  the  data  available,  and  suggested  that  a  classi- 
fication based  upon  the  number  of  fixtures?  or  upon  the  number  of 
rooms  might  prove  more  desirable.  Tlio  respondent  undertook 
the  task  of  making  a  survey  of  the  properties  of  all  domestic 
consumers  on  f "  meters,  noting  not  only  the  number  of  fixtures, 
but  also  the  number  of  rooms,  and  tabulating  this  data  with  i\n\ 
coi  responding  consumption  data.  The  survey  was  a  task  of 
considerable  magnitude,  and  its  completion  was  delayed  by  the 
unusual  weather  conditions  then  existing. 

In  view  of  the  scarcity  of  data  of  this  kind,  it  is  believed  that 

the  results  of  the  survey  warrant  presentation  in  this  report.     Th'j 

three   bases   considered    were   "consumption,''    "fixtures,"    and 

"rooms."     The  properties  of  5,800  domestic  consumers  on  J" 

meters  were  inspected,  and  the  results  of  the  inspection  are  set 

forth  in  the  following  tables : 
P.U.R.1918E. 
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TABLE  NO.  1. 

Classification  of  Consumers  on  f  Meters  as  of  July  1,  1914. 

•  Glass  "A."    Consumers  using  5,000  gallons  or  less  per  quarter. 

Fiwturea. 
No.  of  6  or 

Rooms.  12  3  4      more.  TotaL 


4  or  less 

5  

337 

213 

187 

143 

130 

40 

25 

7 

6 

2 
540 

124 

66 

64 

11 

16 

7 

1 

1 

1 

291 

78 
73 
118 
19 
21 

5 
2 
1 

317 

77 

121 

428 

149 

90 

29 

17 

8 

7 

6 

932 

803 
616 

6  

7  

8  

9  

101 

11 

10 

2 

841 

230 

162 

45 

10  

11  

1 

30 
11 

12  

13  or  mor6 

1 

1 

11 
8 

677 

Totals  

Commercials  

2,757 
126 

Total  class  "A" 


2,883 


Class  "B."    Consumers  using  from  5,001  to  10,000  gallons  per  quarter. 

4  or  less  3ff 

5  

6  

7  

8  

9  

10  

11   

12  

13  or  more 


3ff 

40 

38 

37 

6b 

211 

25 

53 

36 

59 

116 

289 

25 

48 

46 

160 

572 

851 

4 

18 

13 

55 

339 

429 

1 

31 

18 

34 

220 

804 

2 

5 

7 

9 

105 

128 

15 

6 

9 

91 

121 

1 

3 

2 

34 

40 

2 

2 

1 

5 

32 

42 

1 

6 

6 

30 

42 

Totals    96 

Commercials  


213       173 


376    1,599    2,457 
171 


ToUl  class  "B" 


2,628 


Class  ' 
or.  less 


'C."    Consumers  using  more  than  10,000  gallons  per  quarter. 


6 

7 

8 

9 

10 

11 

12 

13 


10 
1 
2 


2 

4 
8 
1 
13 
1 
5 


7 
3 

18 
6 

12 
3 
4 
1 
4 
8 


5 
6 
60 
65 
69 
52 
43 
33 
41 
74 


28 
14 
95 
73 
98 
58 
56 
34 
48 
88 


TotaU    14 

Commercials    


35        29 


66      448 


592 
286 


Total  class  "C" 


Grand  total  class  "A,"  "B,"  and  "0" 
P.U.R.1918E. 
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TABLE  NO.  II. 
Summary  of  Classification  of  Consumers  on  $"  Meters  as  of  July  1,  1914. 

Class  "A"  Class  "B"  Class  "C"  Total 
Commercial  126  171  286  583 


Domestic  Consumption  Basis — 


Class  "A"   

2,757 

2,457 

single 

96 

213 

173 

376 

1,599 

211 

289 

851 

429 

304 

128 

121 

40 

42 

42 

592 

fixtures.) 

14 
33 
29 
66 
448 

28 
14 
95 
73 
98 
58 
56 
34 
48 
88 

2,757 

Class  "B"   

2,457 

Class  *K3"   

592 

xtures  counted  as 
677 

Fixture  Basis— 

(Hot  and  cold  water  fi 
No.  of  fixtures: 

1    

787 

2    

540 

788 

3    

291 

493 

4    

317 

759 

5  or  more  

932 

2,979 

Boom  Basis — 

4  or  less  

5    

6    

7    

8    

9    

803 

616 

841 

230 

162 

45 

1,042 
919 

1,787 
732 
564 
231 

10    

11    

30 

11 

207 
85 

12    

11 

101 

13  or  more  

8 

138 

583 


5,806 

Total 6,389 

Analysis  of  Data. 

Applicable  to 5,806  consumers 

If  the  dividing  line  is  drawn  at  a  consumption  of  5,000 

gallons  per  quarter  the  preferred  class  will  contain 2,757  consiunera 

This  group   includes: 

1,508  out  of  a  total  of  2,068 — 3  fixture  consumers. 
803  out  of  a  total  of  1,042 — 4  room  consumers. 
If  the  division  is  based  upon  the  numl>er  of  rooms,  plac- 
ing in  the  preferred  class  consumers  with  four  rooms  or 

less,  the  preferred  class  will  contain 1,042  oonsumers 

lliis  group  includes: 

803  out  of  a  total  of  2,757 — 5,000  gal.  consumers. 
778  out  of  a  total  of  2,068 — 3  fixture  consumers. 
If  the  division  is  based  upon  fixtures  and  the  line  drawn 

at  three  fixtures,  the  preferred  class  will  include 2,068  consumers 

This  group  includes: 

1,608  out  of  a  total  of  2,757 — 5,000  gal.  consumers. 
778  out  of  a  total  of  1,042—4  room  consumers. 
If  the  division  is  based  upon  fixtures  and  the  line  drawn 

at  two  fixtures,  the  preferred  class  will  include 1,575  consumers' 

This  group  includes: 

1,217  out  of  a  total  of  2,757 — 5,000  gal.  consumers. 
612  out  of  a  total  of  1,042—4  room  consumers. 
If  the  division  is  based  upon  fixtures  and  the  line  drawn 

at  one  fixture,  the  preferred  class  will  include 787  consumers 

This  group  includes: 

677  out  of  a  total  of  2,757 — 5,000  gal.  consumers. 
383  out  of  a  total  of  1,042 — 4  room  consumers. 
P.U.R.1918E. 
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[1]  A  diviHion  based  upon  consumption  would  be  simple  in 
its  first  application  and  automatic  in  its  continued  use,  but 
would  result  in  a  step  schedule,  and  is  open  to  the  criticism  that 
consumption  is  not  necessarily  a  measure  of  demand,  and  docs 
not  necessarily  furnish  a  measure  of  the  relative  value  of  the 
service.  A  classification  based  upon  the  numl)er  of  fixtures  or 
upon  the  number  of  rooms  would  make  necessary  jier iodic  surveys 
of  the  properties  in  the  preferred  class,  but  would  avoid  the 
disadvantages  inherent  in  any  step  schedule,  and  would  seem  to 
be  based  u[>on  factors  oifering  a  better  measure  of  the  relative 
demand  and  the  relative  value  of  the  service. 

The  Proposed  Bate  Schedule, 
A  consideration  of  the  data  and  tlie  advantages  and  dis- 
tidvantages  of  the  various  bases  led  the  engineers  to  the  conclusion 
that  the  fixture  basis  was  the  best  one.  The  engineer  for  the 
complainants  believed  that  the  f "  consumers  should  be  divided 
into  three  gi'oups.  The  engineers  for  the  respondent  and  the 
engineer  for  the  Commission  were  of  the  opinion  that  the  cir- 
cumstancee  did  not  warrant  division  into  three  groups,  and 
believed  that  two  groups,  with  the  line  drawn  at  three  fixtures, 
would  not  restrict  the  installation  of  facilities  or  the  use  of 
water,  and  would,  as  shown  above,  include  in  the  preferred 
class  the  larger  portion  of  those  f "  consumers  whose  demand 
may  properly  be  considered  to  be  Iv^s  than  that  of  §"  ccmsumers 
M^ho  are  more  fortimately  situated  and  to  whom  the  service  might 
have  a  lower  value.  Bascnl  upon  these  considerations  the  follow- 
ing rate  schedule  was  submitted  to  the  Commission  for  its 
consideration : 

TABLE  NO.  III. 

Proposed  Rate  Schedule — Westmoreland  Water  Company. 

Pubtic  Fire  Service, 

Per  Annum. 
The  diarge  for  public  fire  service  shall  lie: 

For  each  fire  hydrant  in  the  borough   $9.00 

For  each  mile  of  main  4*^  and  over  in  the  borough 485.00 

Private  Fire  Service. 
The  charge  for  private  fire  connections  shall  be: 
For  each  fire  hydrant  directly  connected  to  main  on  a  public  high- 
way           60.00 

For  existing  fire  hydrants  connected  to  a  service  line  between  tlie 

main  and  the  meter 60.00 

For  each  2"  connection  to  tlie  main   25.00 

For  each  4"  connection  to  the  main   100.00 

For  each  6"  connection  to  the  main  250.00^ 

P.U.R.1918E. 
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Meier  Rates, 

Tht  charge  for  water  served  by  meter  shall  be  according  to  the  following 
*'jReadine88-to-8erve"  and  ''Out-put''  charges: 

"Readiness-to-serve"  charge  (includes  no  water). 

Size  of  Meter, 

r  meter  class  "A"  i  $6.00 

r  meter  class  "B"  •   10.00 

a"  meter 12.00 

1"  meter   24.00 

1  i"  meter   48.00 

2"  meter 96.00 

:r  meter  192.00 

1  Class  "A"  has  three  outlets  or  less, 
t  Class  "B"  has  more  than  three  outlets. 

''Out-put  charge"   (in  addition  to  the  "Readiness-to-serve"  charge). 
For  all  water  used  through  meter  the  charge  per  1,000  gal.  shall  be        0.11 

Flat  Rates. 

Where  water  is  furnished  under  flat  rates  the  charges  shall  be  as  follows: 

One  or  two  rooms  including  first  outlet $5.00 

Each  additional  room,  not  exceeding  10 1.00 

Additional  outlets: 

Wash  stand   4.00 

Bathtub   6.00 

Water-closet    6.00 

Building  Purposes, 

The  rates  for  water  used  in  building  purposes  when  no  meter  is  set  shall 
be  as  follows: 

Stone  masonry $  .05  per  perch 

Concrete : 

First  thirty  cubic  yards 15  per  cu.  yd. 

Over  thirty  cubic  yards   06  per  cu.  yd. 

Tile    15  per  100  tile 

Brick    10  per  1,000  brick 

Plastering 50  per  sq.  yd. 

Cement  flooring 25  per  100  sq.  yd. 

Hoisting  engines,  each  3.00  per  month 

Horses  and  mules,  each 50  per  month 

Street  and  Sewer  Flushing. 

The  charge  for  street  and  sewer  flushing  shall  be  as  follows: 
For  each  hour's  use  of  a  1"  nozzle $2.00 

Provided  no  charge  shall  be  less,  than  $3. 

If  water  measured  by  meter,  per  1,000  gallons .11 

And  time  of  hydrant  operater  at  hourly  rate .50 

Provided  no  total  charge  shall  be  less  than  $3  for  any  one  job. 

All  service  charges,  flat  rates,  aiid  public  and  private  fire 

service  charges,  shall  be  payable  quarterly  in  advance ;  all  meter 

rates  except  f "  meters  shall  be  payable  monthly  as  rendered  for 

the  previous  month.     Jill  bills  shall  be  payable  at  face  within 

ten  days  of  the  date  due,  after  which  a  penalty  of  10  per  cent 

will  be  added  except  in  the  case  of  municipal  bills,  where  the 

penalty  will  not  be  added  until  thirty  days  after  the  date  dut\ 
P.U.U.1918E. 
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A  guaranty  of  $3  shall  be  made  with  each  application  for 
service. 

The  Issues. 

Copies  of  the  report  of  the  bureau  of  engineering  upon  the 
proposed  rate  schedule  and  the  revenues  to  be  expected  therefrom 
were  furnished  to  the  parties  in  interest,  and  at  the  request  of 
the  complainants  an  oral  argument  was  had  before  the  Commis- 
sion. Briefs  were  filed,  addressed  to  the  question  of  the  rates  to 
be  established  and  the  date  upon  which  they  are  to  become 
effective. 

[2]  The  complainants  contend  that  the  respondent  can  have  no 
legitimate  interest  in  the  ilianner  of  distributing  the  cost  of  the 
service  among  its  patrons,  so  long  as  the  adopted  schedule  provides 
the  aggregate  return  allowed  by  the  Commission.  The  re- 
spondent contends  that  it  has  an  interest  in  the  schedule  beyond 
the  gross  return,  that  it  is  concerned  in  seeing  that  the  schedule 
to  be  adopted  will  bring  about  an  equitable  distribution  of  the 
burden  among  the  different  classes  of  consumers,  and  will  not  be 
such  as  to  cause  the  loss  of  consumers,  particularly  those  who  are 
users  of  large  quantities  of  water. 

It  is  the  purpose  of  this  proceeding  to  determine  upon  a 
schedule  that  will  distribute  the  cost  of  the  service  equitably,  and,, 
as  the  cost  of  the  service  must  be  controlled  to  a  large  extent  by 
the  total  business  done  by  the  company,  the  company  has  a  vital 
interest  in  the  rate  schedule  to  be  adopted.  It  is  the  Commis- 
sion's function  to  determine  upon  a  schedule  that  will  do  justice 
both  to  the  public  and  to  the  company,  and  the  distribution  of 
the  burden  must  be  equitable  if  this  purpose  is  to  be  accomplished. 

The  Meter  Rate. 

The  complainant  contends  that  the  meter  rate  of  11  cents  per 

1,000  gallons  suggested  is  less  than  the  cost  of  the  service,  and 

that  on  all  water  sold  at  this  price  the  company  will  experience 

a  loss.     Computations  are  presented  purporting  to  show  costs 

of  water  to  the  company  of  15.14  cents  per  1,000  gallons  by  one 

line  of  reasoning  and  21.2  cents  by  another,   and  it  is  then 

contended  that  water  furnished  to  consumers  at  lees  than  13 
P.U.R.1918B. 
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cents  per    1,000  gallons   will  be  furnished  below  cost     The 
determination  of  the  13  cent  rate  is  not  set  forth. 

The  respondent  supplies  the  bulk  of  the  water  sold  to  a  very 
limited  number  of  consumers,  who,  because  of  their  large  use, 
have  heretofore  paid  for  their  wateT  at  a  rate  approximating 
11  cents  per  1,000  gallons.  Under  the  schedule  as  proposed  their 
charges  will  be  increased  by  the  addition  of  the  ready-to-servo 
charge,  the  amount  of  the  increase  depending  upon  the  sizes  of 
the  meters  installed  and  the  amount  of  the  consumption.  The 
company  would  seem  to  have  every  incentive  to  keep  the  price 
per  1,000  gallons  as  much  above  the  out-of-pocket  cost  of  10.  G 
cents  per  1,000  gallons  as  possible.  This  latter  figure  is  the 
cost  to  the  respondent  of  purchased  water  delivered  in  its  system, 
and  as  pointed  out  in  the  report  of  the  Commission  this  cost 
controls  the  price  at  which  water  can  be  sold.  The  C5ommission 
is  not  convinced  that  it  erred  in  its  original  findings  with  respect 
to  the  meter  rate,  or  that  the  modifications  suggested  by  the 
complainant  can  be  justified. 

The  Service  Charges. 

The  complainant  contends  that  the  proposed  schedule  works 
injustice  to  a  considerable  number  of  f "  consumers  falling  within 
class  "B,"  in  that  it  increases  their  charges  above  those  now  being 
paid  by  them,  and  in  that  the  benefits  of  the  general  reduction  in 
revenues  ordered  by  the  Commission  are  enjoyed  only  by  con- 
sumers in  class  "A,"  and  by  such  class  "B'^  consumers  and  other 
consumers  whose  consumption  exceeds  5,800  gallons- per  quarter. 

The  former  rate  schedule  was  attacked  as  unjust  and  inequit- 
able, and  in  a  readjust  of  rates  resulting  in  a  change  in  the 
form  of  schedule  as  well  as  a  change  in  the  level  of  the  rates,  it 
may  be  expected  that  certain  classes  of  consumers  may  have 
their  charges  slightly  increased.  Comparison  with  the  charges 
resulting  from  the  application  of  the  rate  schedule  under  attack 
does  not  prove  that  the  proposed  rate  schedule  is  inequitable. 

[3]  The  complainants  suggest  that  a  consideration  of  the  study 

submitted  by  the  engineers  indicates  that  the  fixture  basis  of  a 

division  is  not  practical,  and  propose,  in  order  to  reduce  still 

further  the  charge  to  be  made  to  the  f "  consiuners,  that  they  pay 

for  water  at  the  rate  of  34  cents  per  1,000  gallons,  subject  to  a 
P.U.R.1918E.  46 
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minimum  charge  of  $6  per  amium,  and  that  all  other  users  shall 
pay  for  water  at  the  rate  of  13  cents  per  1,000  gallons  in  addition 
to  paying  the  service  charges  fixed  in  the  proposed  rate  schedule. 

Expert  testimony  with  respect  to  rates  was  presented  by  the 
complainants  and  by  the  respondent,  and  all  of  the  experts 
suggested  schedules  involving  a  ready-to-serve  charge.  There  was 
no  diflFerence  of  opinion  among  these  experts  concerning  the  form 
of  schedule  that  would  distribute  the  burden  most  equitably.  The 
adoption  of  the  form  of  schedule  now  suggested  by  the  complain- 
ants would  create  a  discriminatory  condition  that  cannot  be  ap- 
proved by  the  Commission. 

A  consideration  of  the  service  charges  proposed  leads  to  the 
conclusion  that  the  service  charge  for  f "  class  *T?"  domestic  con- 
sumers is  somewhat  out  of  proportion  with  the  charges  fixed  for 
-y  class  "A"  and  for  J"  consumers,  and  should  be  reduced  to 
$0.20  per  annum.  With  this  change  it  is  believed  that  the 
schedule  of  rates  before  us  will  distribute  the  burden  equitably 
among  the  various  patrons  of  the  respondent,  and  return  to  the 
revspondent  the  gross  revenues  fixed  by  the  Commission,  as  set 
forth  in  the  following  estimate: 

TABLE  NO.  IV. 

Estimate  of  Revenues. 

Applying  New  Schedule  to  1914  Conditions — Westmoreland  Water  Company. 

Public  Fire  Service. 

Hydrants    273  at    $9.00      $2,467 

Miles  of  main 50.2  at  485.00      24,347 

$26,804 

Prirate  Fire  Sermce, 

Pirc  hydrants    10  at  $60.00  $600 

2"  connections   2  at    25.00  60 

4"  connections   5  at  100.00  500 

«"  connections   2  at  250.00  500 

1,660 

Metered  Use, 

"ReH(linc88-to-Serve"  Charge. 

r  class  "A"   2,020  at  $60.00  $12,120 

r'  class  'B"   4^46  at      9.20  39.063 

:,'"    100  at     12.00  1,200 

1" 43  at    24.00  1,032 

1  J"    9  at     48.00  432 

ti"     39  at     96.00  3,744 

3"    23  at  192.00  4,416 

62,007 

"Out-put*'  Charge  (including  water  used  for  street  and 
sewer  flushing). 

503.300,000  gallons  at  11^  per  1,000 $05,263         65,263 

r.U.R.1918K. 
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Flat  Rate, 
fJame  as  1914 2,782 

Building  Purposes, 
Same  as  1914 1,200 

Street  and  Sewer  Flushing, 

In  addition  to  use  of  water  included  above. 

Time  of  hydrant  operator  100  hours  at  $  .50 50 

$159,750 
Total  allowed  by  Commission   158,27<t 

1,486 
Additional  cost  for  hydrant  oi>orator  5<) 

Margin    $1,436 

Penalty  for  Failure  to  Pay  Promptly, 

[4]  The  complainant  contends  that  a  5  per  cent  penalty  will 
*l)e  an  adequate  incentive  to  consumers  to  pay  their  bills  promptly, 
-and  suggests  that  in  the  case  of  some  of  the  boroughs  a  10  per  cent 
penalty  would  be  imreasonable  in  amount  and  that  the  penalty 
should  be  limited  to  $50.  The  respondent  suggests  that  limiting 
the  maximum  penalty  on  one  quarter's  bill  to  $50  is  not  objec- 
tionable, provided  that,  if  the  delinquent  bill  is  not  paid  within 
thirty  days  after  the  penalty  is  imposed,  the  account  shall  bear 
interest  at  the  rate  of  6  per  cent  per  annimi  until  paid.  A  10 
per  cent  penalty  for  failure  to  pay  promptly  is  found  in  many 
utility  schedules,  and  is  not  unreasonable  when  its  purpose  is 
'Considered.  The  Commission  therefore  finds  that  the  penalty 
provisions  in  the  rate  of  schedule  submitted  are  not  unreasonable. 

Effective  Dale  of  New  Schedtde. 

The  finding  of  the  Commission  in  this  case  is  as  of  July  1, 
1914,  and  the  Commission  in  its  report  did  not  make  any  finding 
418  to  the  eflFective  date  of  the  schedules  which  it  ordered  the 
respondent  to  prepare  and  submit. 

The  complainant   suggests  that,   in  view  of  the  difficulties 

involved  in  recomputing  bills  and  making  adjustments  to  the 

proper  parties,  the  eflfective  date  for  domestic  and  industrial  con- 

siuners  be  made  as  of  April  1,  1918,  and  for  public  fire  service 

4is  of  January  1, 1919.     This  solution,  it  is  urged,  will  relieve  tlie 

boroughs  of  embarrassment  resulting  from  lack  of  funds  due  to 

failure  to  provide  for  such  payments  in  the  budgets,  and  will 

offset  the  increased  charges  for  public  fire  service  adopted  by  the 
P.U.K.1918E. 
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respondent  on  December  27,  1913,  which  are  alleged  to  be -unlaw- 
ful and  in  violation  of  contract  by  the  complainant. 

The  respondent  contends  that  with  one  exception  the  borou^is 
have  not  paid  the  increased  charges  referred  to,  and  denies  that 
there  were  any  contracts  between  the  respondent  company  and 
the  complainant  boroughs  in  effect  on  December  26,  1913,  at 
which  time  the  respondent  adopted  the  schedule  of  rates,  effective 
January  1,  1914,  against  which  this  proceeding  was  directed. 
It  is  further  urged  that  the  respondent  was  entirely  within  its 
rights  in  filing  said  schedule  of  rates,  that  said  rates  are  legal, 
and  that  the  mimicipalities  should  be  directed  to  pay  under  said 
schedule  for  the  services  received  from  January  1,  1914,  to  the 
effective  date  of  the  schedule  now  being  determined.  In  support 
of  this  contention,  attention  is  directed  to  the  fact  that  the  public 
fire  protection  rates  as  fixed  by  the  Commission  are  materially 
in  excess  of  those  contained  in  the  rate  schedule  under  attack^ 
which  may  therefore  be  considered  as  entirely  reasonable. 

The  Commission  desires  to  have  the  new  schedule  take  effect 
at  the  earliest  possible  date.  The  change  in  the  form  of  schedule 
will  require  the  company  to  adjust  its  accounting  practice,  and 
modify  its  books  and  forms  to  suit  the  changed  conditions.  If 
the  new  schedule  herein  adopted  is  made  effective  as  of  August  1, 
1918,  the  company  will  have  practically  an  entire  quarter  at 
its  disposal  in  whidi  to  readjust  its  accounting  and  billing 
system.  The  ready-to-serve  charge,  due  in  advance,  will  either 
have  to  be  collected  separately  or  else  carried  along  until  the 
end  of  the  quarter,  as  seems  wiser  in  the  judgment  of  the  com- 
pany. The  Commission  will  fix  the  effective  date  of  the  new 
schedule  as  August  1,  1918,  witbout  passing  upon  the  questions 
of  reparation  raised  in  the  briefs  submitted. 

Conchmons. 

An  order  will  issue  in  which  the  Commission  will  fix  the 

schedule  of  rates  and  charges  as  herein  determined,  the  rates  and 

rules  to  apply  to  all  service  rendered  on  and  after  August  1, 

1918 ;  and  the  respondent  is  directed  to  file  with  the  Commission 

v  ^  post  and  publish  before  August  1,  1918,  a  tariff  to  become 

effective  August  1,  1918,  containing  the  rates  and  rules  herein 

determined. 
P.U.R.191SE. 
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Note. — Water  rates. 

I.  In  oeMeral,  725. 

I/.  FUU  or  meter  rates;  aervice  charge^  72 <h 
III,  Fire  protection,  727. 

I.  In  general. 

Id  Re  York  County  Water  Co.  F.  C.  168,  June  28,  1918,  the 
Elaine  Commission  said  that  a  higher  proportional  water  rate  for  a 
seasonal  taker  than  for  the  yearly  taker  is  justifiable,  since  it  is  not 
at  all  certain  that  the  average  cost  of  serving  seasonal  customers 
differs  to  any  material  extent  from  that  of  serving  the  yearly  or  resi- 
dence customers;  the  interest  and  dividend  charges  go  through  the 
year  whether  any  particular  customer  takes  the  service  twelve  months 
or  six  months  or  less;  the  capacity  has  to  be  provided  suflBcient  to 
meet  the  maximum  demands ;  it  is  doubtful  whether  the  strict  operat- 
ing expenses  vary  materially  with  the  length  of  the  service;  and 
while  the  cost  of  pumping  and  purification  varies  directly  with  the 
amount  of  consumption  and  thus  will  be  greater  for  the  yearly  takers, 
on  the  other  hand  there  are  very  considerable  extra  expenses  due 
to  the  nature  of  the  summer  business;  as,  for  instance,  the  services 
must  all  be  turned  on  and  shut  off  annually. 

II,  Flat  or  meter  rates;  service  charge. 

In  Osgood  V.  Bar  Harbor  &  TJ.  River  P.  Co.  P.  C.  92,  May  1, 1918, 
the  Maine  Commission  said:  "It  is  customary  under  flat  rates  to 
make  some  additional  charge  for  additional  fixtures.  This  is  not 
a  taxing  of  conveniences,  as  complainants  regarded  it.  It  is  an  at- 
tempt to  measure  amount  consumed  by  the  openings  through  which 
it  is  drawn.  It,  again,  is  only  an  approximation,  but  it  is  founded 
on  a  degree  of  fact.  It  is  idle  to  say  that  the  average  family  will 
not  use  more  water  when  the  fixtures  are  located  at  convenient  places 
through  the  house  than  when  there  is  but  one,  or  they  are  less  con- 
veniently located.  This  increased  consumption  is  not  likely  to  keep 
pace  with  the  increased  number  of  openings.  Under  the  average  con- 
ditions a  family  with  four  extra  faucets  will  not  use  four  times  as 
much  water  over  that  dra\^Ti  through  a  single  faucet  as  a  family 
with  a  single  extra  one.  If  a  fair  charge  for  the  first  extra  faucet 
is  $4,  it  is  not  likely  to  follow  that  $16  would  be  just  for  four  extra 
faucets.  Yet,  to  make  graded  charges  for  each  additional  opening 
of  the  same  class  would  be  impracticable  and  difficult  to  adjust  to 
different  families  and  conditions.^' 

The  Commission  further  said :  *^n  fixing  meter  rates  certain  ele- 
ments must  be  taken  into  consideration.  Such  rates  are  not  different 
from  flat  rates  in  their  ultimate  purpose.  They  are  intended  to  pay 
P.U.R.1918E. 
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for  the  cost  of  the  service,  including  a  fair  return  on  flie  inyestment, 
just  as  flat  rates  are.  They  differ  essentially  only  in  the  attempt  to 
make  the  charge  conform  more  accurately  to  the  amount  of  the  serv- 
ice. Such  rates  must  produce  a  minimum  rental  which  vrill  assui-e 
compensation  for  the  company's  readiness  to  serve.  That  rental  will 
not  be  less  than  the  flat  rate  charge  for  a  first  faucet.  There  is  also 
some  additional  expense  in  service  through  meters.  This  must  be 
paid  by  those  who  take  this  class  of  service.  It  should  not  be  spread 
over  the  company's  whole  business  so  as  to  fall  in  part  upon  the  flat 
rate  customers." 

It  was  held  that  the  rule  of  a  water  company,  that  full  rates  would 
be  charged  for  each  faucet  placed  in  the  building,  unless  removed 
and  the  opening  properly  plugged,  was  reasonable. 

In  Re  Dixon  Water  Co.  No.  7238,  April  1,  1918,  Commissioner 
Shaw  said :  "Any  basis  of  charge  for  water  service  to  be  equitable  to 
both  the  consumer  and  the  utility  must  be  predicated  on  the  cost 
of  that  service.  Flat  rates,  based  on  the  number  and  kind  of  fix- 
tures installed,  attempt  to  charge  for  the  amount  of  water  that  would 
be  reasonably  used  through  the  connected  fixtures,  and  this  rate, 
therefore,  is  an  attempt  to  distribute  the  cost  of  service  among  the 
consumers  in  accordance  with  the  amount  of  water  that  they  would 
normally  use.  When  a  consumer  has  an  abnormally  large  use  or 
wastes  the  water,  this  basis  of  charge,  namely,  the  number  and  kind 
of  fixtures,  ceases  to  be  an  index  to  the  amount  of  water  consumed. 
As  there  is  no  incentive  to  save  water  nor  penalty  for  extravagant 
use,  under  the  flat  rate,  such  a  rate  is  conducive  to  waste  of  water, 
and  therefore  stands  condemned  when  a  more  equitable  basis  of 
charge  for  service  is  available.  The  Commission  believes  that  the 
only  way  the  cost  of  service  can  be  divided  equitably  between  con- 
sumers is  to  determine  the  actual  amount  of  water  consumed  by 
( ach  consumer,  and  to  charge  for  same  in  accordance  with  some 
fixed  scliedule  per  1,000  gallons  or  cubic  feet  Where  this  question 
has  been  brought  before  the  Commission  in  the  past  it  has  been  held, 
without  exception,  that  meters  should  be  used  and  that  flat  rates 
should  be  abolished." 

Commissioner  Shaw  further  said:  "If  the  petitioner  is  permitted 
to  own  and  maintain  meters  on  all  private  services  there  will  be 
certain  additional  costs  that  are  not  met  with  at  the  present  time. 
These  costs  are:  (1)  Fixed  charges,  such  as  interest  and  depreda- 
tion upon  the  investment  in  the  meter,  service  pipe,  and  other  con- 
sumer's equipment;  and  (2)  the  operating  costs,  such  as  mainte- 
nance and  repairs  to  meters  and  services,  and  the  reading  of  meters, 
billing  accounts,  bookkeeping  and  collection  costs, — all  of  which  are 
«lirectly  chargeable  against  the  consumer  and  have  no  relation  to  the 
amount  of  water  consiuned.    In  a  single-charge  rate  these  consmuer 

tosts  are  included  in  the  charge  for  water,  and  when  such  a  rate  is 
r.U.K.lfllSE. 
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accompanied  by  nunimum  bill,  it  assures  the  utility  a  revenue  suffi- 
cient to  meet  the  consumer  costs  at  least.  The  type  of  rate  requested 
by  the  utility  in  this  case  segregates  the  consumer  cost  from  the 
consumption  cost,  and  makes  a  separate  charge  for  each;  and  it 
appears  that  such  a  two-charge  rate  will  distribute  the  cost  of  ren- 
dering senice  more  equitably  among  consumers  than  the  single- 
';harge  rate/^ 

III,  Fire  protection. 

In  Ee  Burlington  Waterworks,  TJ-841,  May  28,  1918,  the  Wis- 
consin Commission,  in  holding  that  a  charge  for  private  fire  protec- 
tion by  a  water  company  is  justifiable,  said :  "In  the  instant  ease  it 
is  likewise  apparent  that  the  fire  protection  service  afforded  through 
the  sprinkler  systems  is  of  a  great  deal  of  value  to  the  individual 
])lants  having  these  installations.  Moreover,  this  service  is  a  private 
service,  or  at  least  must  be  considered  as  a  quasi  private  service,  and 
in  so  far  as  it  partakes  of  such  private  nature  must,  under  our  inter- 
pretation of  the  provisions  of  the  Public  Utility  Law,  be  paid  for 
by  the  individual.  This  must  follow  regardless  of  the  fact  that  the 
actual  cost  to  the  city  of  giving  adequate  fire  protection  to  plants 
having  these  special  installations  is  ordinarily  no  greater,  if  as  great, 
as  it  would  be  were  the  city  adequately  to  furnish  its  usual  hydrant 
])rotection.  One  of  the  principal  objections  to  the  installation  of  the 
flat-rate  private  fire  protection  mains  lies  in  the  fact  that  no  record 
is  had  of  the  amount  of  water  actually  used  through  these  mains. 
Although  the  city  ordinance  authorizing  the  connection  of  private 
mains  to  city  mains  at  Burlington  specifies  that  a  valve  be  provided 
*  which  must  be  sealed  by  the  engineer  of  the  waterworks  .  .  .  Mt 
is  evident  that  fire  service  to  sprinkler  systems  upon  such  a  basis 
would  render  this  particular  type  of  fire  protection  almost  useless. 
We  are  of  the  opinion  that  the  best  procedure  to  follow  is  to  meter 
this  consumption  and  require  payments  for  water  used  lipon  the 
basis  of  the  regular  schedule  of  rates.  In  lieu  of  this  method,  such 
a  fiat  rate  might  be  established  as  would  care  for  the  expense  to  the 
city  of  frequent  and  thorough  inspections  of  the  private  systems. 
The  order  in  this  case  will  provide  a  flat  rate  for  this  service  of  $60 
per  year  for  each  6-inch  main,  and  $40  per  year  for  each  4-inch 
main,  with  the  option  that  the  consumer  may  install  a  compound 
meter  at  his  own  expense,  and  'secure  water  at  tlie  rates  for  com- 
mercial users  to  be  established  by  this  order.'* 

In  Re  Springfield  Consol.  Water  Co.  April  8,  1918,  the 'Pennsyl- 
vania Commission  said:  "The  total  public  fire  protection  revenue 
to  be  earned  by  the  respondent  is  to  be  secured  by  means  of  two 
charges:     First,  a  charge  per  hydrant;  and,  second,  a  charge  per 

mile  of  pipe  in  the  distributing  system,  4  inches  or  larger  in  diam- 
P.U.R.1W8E, 
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eter,  furnishing  fire  protection  service.  The  charge  per  fire  hydrant 
should  be  nominal, — ^not  more  than  the  total  annual  cost  of  opera- 
tion, maintenance,  depreciation,  and  fixed  charges  on  each  hydrant; 
nor  less  than  a  reasonable  charge  for  a  hydrant  installation, — ^because 
if  a  hydrant  did  not  cost  anything  to  install  so  far  as  the  public  is 
concerned,  the  municipalities  would  erect  hydrants  promiscuously  at 
imdue  annoyance,  cost,  and  waste  of  water  to  the  respondent  com- 
I)any,  because  a  hydrant  is  a  constant  source  of  leakage,  risk,  and 
hazard  to  a  water  company.  On  the  other  hand,  if  the  charge  is 
high,  it  woidd  operate  as  a  prohibition  to  the  erection  of  fire  hydrants 
in  sufiicient  numbers  to  conserve  the  public  interests.  The  Commis- 
sion has  fixed  a  charge  of  $7  per  annum  in  respondents  case  as  con- 
sistent with  the  policy  above  outlined.  Most  of  the  revenue,  there- 
fore, will  be  secured  by  a  charge  on  all  pipes  in  the  system,  4  inches 
in  diameter  or  larger,  which  are  furnishing  fire  protection  service. 
This  charge  per  mile  is  determined  by  subtracting  the  revenue  to  be 
earned  from  the  $7  charge  per  hydrant  plus  the  revenue  from  pri- 
vate fire  protection,  from  the  total  revenue  to  be  earned  from  all  fire 
protection  service,  and  dividing  the  result  by  the  number  of  miles 
of  assessable  pipe  4  inches  in  diameter  or  larger.  Thus  the  Com- 
mission has  fixed  a  charge  of  $355  per  annum  for  each  mile  of  pipe 
4  inches  or  greater  in  diameter  in  each  political  subdivision  where 
such  pipe  furnishes  actual  or  potential  public  fire  service,  as  fair  and 
reasonable  in.  respondents  case.^* 

No  extra  charge  should  be  assessed  for  private  fire  protecticm  serv- 
ice provided  the  individual  or  individuals  receiving  this  service  as- 
sume the  entire  cost  of  the  installation  and  maintenance  of  the  con- 
nection to  the  street  system.    Ibid. 


*  WASHINGTON  PUBLIC  SERVICTE  COMMISSION. 

CITY  OF  SEATTLE 

v. 

SEATTLE  LIGHTING  COMPANY. 

[No.  4528.] 

Discrimination  —  Bates  <—  Gas  --  Prepay  meter. 

1.  The  prepayment  gas  meter  is  discriminatorj  and  should  be  dis- 
pensed with. 

Reium  —  Factors  *  Increased  Wage  for  employees  r-  Supplies. 

2.  In  flxmg  increased  rates  for  a  gas  utility  the  Washington  Com- 
mission took  into  consideration  the  d^nands  of  the  employees  for  an 
increased  wage  and  better  working  conditions. 

P.U.R.1918E. 
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Beturn  —  Gas  —  War  —  Increase. 

3.  The  Washington  Commission  permitted  a  gas  utility  to  increase 
its  rates  to  earn  a  sum  equal  to  tlie  increased  cost  of  material  and 
labor  due  to  war  conditions. 

Depreciation  —  Gas  —  Percentage  allowance. 

4.  An  annua)  allowance  of  2.18  per  cent  of  the  plant  value  was 
made  to  provide  for  depreciation  on  a  straight  line  basis^  in  fixing  rates 
lor  a  gas  utility. 

(Lewis,  Commissioner,  dissents  in  part.) 

[January  31,  1918.J 

Complaint  of  the  city  of  Seattle  requesting  a  valuation  and 
rate  adjustment  for  the  Seattle  Gas  Company;  plant  value  as  of 
August  31,  1917,  fixed  at  $10,044,259.74;  schedule  of  increased 
rates  fixed  by  Commission. 

By  the  Commission:  This  cause  came  on  for  hearing  before 
Commissioners  E.  F.  Blaine  and  Frank  R  Spinning  in  the 
assembly  room  of  the  Seattle  Chamber  of  Commerce  and  Com- 
mercial Club,  in  the  city  of  Seattle  at  9  o'clock  a.  m.,  October 
15,  1917.  Assistant  Attorney  General  H.  H.  Cleland  appeared 
in  behalf  of  the  Commission.  There  were  presenet  Rate  Expert 
O.  O.  Calderhead,  Chief  Engineer  T.  E.  Phipps,  and  Engineer- 
ing Accountant  J.  S.  Simpson,  and  Official  Stenographer  N.  W. 
Bolster.  The  respondent  was  represented  by  Messrs.  Clise  & 
Poe.  The  city  of  Seattle  was  repreesented  by  Messrs.  Meier  & 
Dougan.     Witnesses  were  sworn  and  examined. 

The  city  of  Seattle  not  being  ready  to  adduce  its  proof, 
further  hearing  was  adjourned  to  the  26th  day  of  October,  1917, 
at  the  hour  of  9  o'clock. 

On  October  22,  1917,  a  provisional  order  was  entered  fixing 
the  2d  day  of  January,  1918,  at  9  o'clock  in  the  assembly 
room  of  the  Chamber  of  Commerce,  Seattle,  Washington,  as 
the  time  and  place  when  the  city  might  produce  testimony ;  and, 
pending  said  hearing,  tariff  No.  2  of  the  respondent  company 
was  provisionally  permitted  to  become  effective  October  31, 
1917,  pending  the  hearing  and  further  order  of  the  Commission. 

At  the  request  of  the  complainant,  the  city  of  Seattle,  said 

cause  was  further  continued  to  the  9th  day  of  January,  1918,  for 

further  hearing,  and  said  cause  was  brought  on  for  hearing  on 

the  9th  day  of  January,  1918,  in  the  assembly  room  of  the 
P.U.R.1918E. 
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Seattle  Chamber  of  Commerce  and  Commercial  Club,  Seattle, 
Washington,  before  Commissioners  E.  F.  Blaine,  A.  A.  Lewis, 
and  Frank  R.  Spinning;  Assistant  Attorney  General  H.  H. 
C'leland  appearing  for  the  Conmiission;  the  complainant,  the 
city  of  Seattle,  appearing  by  Messrs.  Meier  &  Dougan;  and 
respondent  appearing  by  Messrs.  Clise  &  Poe;  N.  W.  Bolster 
acting  as  the  Conmiission's  oflScial  stenographer.  Witnesses 
were  sworn  and  examined. 

The  Commission  being  fully  advised  in  the  premises  finds  as 
follows : 

I.  That  the  respondent  company  owns  and  operates  an  ex- 
tensive gas  plant  in  the  city  of  Seattle  and  is  engaged  in  the 
public  sale  of  gas  in  said  city  of  Seattle  and  the  town  of  Renton. 

II.  That  on  the  20th  day  of  October,  1913,  the  city  council 
of  the  city  of  Seattle,  by  resolution,  requested  the  Public  Service 
Commission  of  the  state  of  Washington  to  value  the  property 
of  the  Seattle  Lighting  Company,  and  such  proceedings  were  had 
that  upon  the  27th  day  of  Februaiy,  1915,  an  order  was  entered 
fixing  the  value  of  the  property  of  the  Seattle  Lighting  Company 
for  rate  making  at  $9,120,833,  which  siun  was  $3,518,191  less 
than  what  the  said  lighting  company  in  such  proceeding  con- 
tended its  property  was  worth. 

in.  That  on  July  8,  1915,  the  Public  Sei-vice  Commission 
entered  a  further  order  in  which  it  fixed  the  rate  base  at  $9,285,- 
042.  This  sum  was  reached  by  adding  the  working  capital  of 
$158,649  to  the  $9,126,993  mentioned  in  the  preceding  finding, 
there  being  a  slight  error  in  addition. 

IV.  That  on  the  18th  day  of  September,  1917,  the  said  lighting 
company  having  filed  with  this  Commission  a  new  tariif  of  rates 
proposing  to  increase  the  then  effective  tariff  and  providing  for 
a  ready  to  serve  charge,  and  the  Commission  directed  its  chief 
engineer  and  accountants  to  investigate  the  property  and  books 
of  the  utility  that  the  Commission  might  be  informed  in  the 
premises. 

V.  From  the  report  submitted  we  exhibit  a  plant  statement 

showing  the  plant  valuation  of  June  30,  1914,  and  net  additions 

to  August  31,  1917,  as  follows : 

[The  detailed  table  is  omitted.  The  total  plant  valuation  is 
P.U.R.191SE. 
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shown  to  have  been  $9,126,883  on  June  30,  1914,  and  $10,0^,- 
259.74  as  of  August  31,  1917,  the  difference  between  the  sums 
representing  the  net  additions  during  the  period.] 

VI.  From  the  same  report  we  exhibit  the  income  statement  as 
follows : 

[The  detailed  table  omitted  shows  the  percentage  earned  by  the 
applicant  on  its  average  plant  value  (depreciation  allowance  2.18 
per  cent)  for  the  years  following,  to  have  been 

3.04  in  1005  3.96  in  1912 

4.57  in  1906  3.11  in  1913 

3.57  in  1907  3.06  in  1914 

3.72  in  1908  3.42  in  1915 

4.04  in  1909  3.26  in  1916 

3.82  iu  1910  2.88  for  8  months  in  1917.] 

3.38  in  1911 

VII.  [Under  this  paragraph  table  showing  the  percentage  of 
increase,  among  other  matters,  of  operating  revenue,  operating  ex- 
penses and  taxes,  is  omitted.] 

VIII.  [Under  this  paragraph  table  exhibiting  gas  made,  sold, 
and  unaccounted  for,  in  thousand  cubic  feet,  omitted.] 

IX.  Under  the  present  conditions  we  deem  the  following 
fair,  reasonable,  and  sufficient  rates  to  be  demanded  by  the 
Seattle  Lighting  Company  in  the  city  of  Seattle  and  the  town  of 
Benton,  the  same  to  exclude  any  minimum  and  readiness  to 
serve  charge,  to  wit : 

Orofis  Diacotmi  Net 

0-100  cu.  ft >?0.6(>  . .  $0.60  per  C9n8umer  per  month 

200  cu.  f t. 00  . ,  .60  per  consumer  per  montii 

300  cu.  ft 00  . .  ,60  per  conaumer  per  month 

400  cu.  ft 70  $0.05  .65  per  consumer  per  month 

500  cu.  ft 80  .05  .75  per  consumer  per  month 

600  cu.  ft 00  .05  .85  per  consumer  per  month 

700  cu.  ft 1.00  .05  .95  per  consumer  per  month 

800  cu.  ft 1.10  .05  1.06  per  consumer  per  month 

900  cu.  ft 1.20  .05  1.15  per  consumer  per  month 

1,000  cu.  ft 1.30  .05  ^1.25  per  consumer  per  montli 

Next  1,000  cu.  ft I.:i0  .10  per  M  1.20  per  M  cu.  ft.  per  montli 

Next  1,000  cu.  ft 1.2"!  .10  per  M  1.15  per  M  cu.  ft.  per  month 

Next  1,000  cu.  ft 1.20  .10  per  M  1.10  per  M  cu.  ft.  per  month 

Next  1,000  cu.  ft 1.15  .10  per  M  1.05  per  M  cu.  ft.  per  month 

Next  a5,000  cu.  ft 95  .10  per  M  .85  per  M  eu.  ft.  per  month 

Next  60,000  cu.  ft 85  .10  per  M  .75  per  M  cu.  ft.  per  month 

Over  100,000  cu.  ft 75  .10  per  M  .65  per  M  cu.  ft.  per  month 

[1]  We  believe  the  prepay  meter  leads  to  much  controversy, 

and  is  discriminatory,  and  should  be  dispensed  with  as  soon  as 

practicable.     As  a  rate  for  those  meters  we  declare  the  following 

to  be  fair,  reasonable,  and  sufficient: 
P.U.R.1918E. 
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Prepay  Meters. 

Ctroas          Discount  Net 

0.500  cu.  ft $0.75                ...  $0.75^ 

600  and  over 1.25  per  M  10c  per  M    1,15 

X.  [2]  In  fixing  the  foregoing  rates  we  have  considered  the 
demands  of  the  employees  of  the  Seattle  Lighting  Company  for 
an  increased  wage  and  better  working  conditions  and  increased 
cost  of  materials. 

XI.  Applying  the  foregoing  rates  as  of  October  31,  1917,  if 
the  charges  collected  for  gas,  including  the  ready  to  serve  charge 
from  that  date  to  the  effective  date  of  the  forgoing  rates,  which 
we  hereby  fix  as  of  February  1,  1918,  exceed  the  rates  approved 
by  this  Commission  as  aforesaid,  the  amount  of  such  excess 
shall  be  credited  upon  the  February  bill  of  each  party  entitled 
thereto,  and  in  those  cases  in  which  parties  have  ceased  to  use 
gas  the  amount  of  such  excess  shall  be  returned  to  them  in  cash.. 

OPINION. 

It  is  too  much  for  us  to  expect  any  order  which  we  may  enter, 
the  effect  of  which  is  to  increase  rates  for  any  service,  will  be 
received  without  criticism.  If  we  are  to  believe  what  the  publi- 
cists say,  all  regulating  commissions  are  now  undergoing  the 
severest  test  ever  put  upon  them.  The  prices  of  labor  and 
materials  are  on  the  ascending  scale  and  the  relationship  of 
rates  for  carriage  or  service  with  these  increases  are  so  much 
disturbed  that  disaster  stares  many  a  public  service  company  in 
the  face.  As  a  rule,  before  commissions  were  formed  to  regu- 
late rates,  the  utilities  could  raise  or  lower  them  at  will.  This- 
freedom  of  action  so  annoyed  the  people  that  they  took  it  away 
from  those  enjoying  it  and  who  in  many  instances  abused  iU 
That  power  is  now  lodged  in  commissions  either  elected  by  the- 
people  or  selected  by  the  chief  executive.  The  commissioners, 
as  a  rule,  are  selected  from  various  callings.  It  is  not  expected 
that  their  orders  shall  have  the  finish  of  state  papers  or  tlie 
decision  of  the  higher  courts,  for  all  their  orders  are  subject  to 
review  first  by  inferior  tribunals  and  last  by  the  courts  of 
dernier  resort.  They  are,  however,  expected  to  be  fairly  lopeal,. 
reflect  common  sense  and  fairness.  They  are  in  the  main  what 
may  be  called   regulatory  orders.     Whom   do  they  regulate? 

Those  performing  some  quasi  public  service  i     Yes,  but  not  only 
P.U.R.1918E. 
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these,  but  tlie  patrons  as  well.  It  is  probable  that  more  than 
7.5  per  cent  of  all  rebates  or  favors  granted  in  the  palmiest  days  of 
discrimination  by  the  utilities  were  solicited  or  demanded  by  the 
patrons  and  reluctantly  granted  by  the  utilities. 

Each  month  we  receive  many  complaints  from  the  patrons  of 
utilities.  In  the  majority  of  cases  we  find,  upon  investigation, 
the  patron  is  asking  something  contrary  to  the  rules  of  the 
utility,  rules  that  are  fair  and  have  been  passed  upon  in  diflFerent 
sections  by  the  judges  and  commissioners.  In  the  very  nature 
of  things  it  is  not  a  difficult  matter  for  a  utility  to  comply  with 
a  reasonable  rule.  It  becomes  familiar  with  it  and  shapes  its 
course  of  conduct  to  it.  The  patron,  however,  knows  little  about 
the  rule,  less  concerning  its  sequence,  and  as  it  has  disturbed  him, 
he  concludes  it  is  illogical  and  made  only  to  serve  some  ulterior 
motive  of  the  utility. 

These  rules,  however,  are  not  the  bone  of  contention  of  the 
|)resent  hour.  Order  after  order  is  being  entered  by  the  Public 
Sen'ice  Commissions,  the  effect  of  which  is  to  increase  rates  or 
charges,  and  it  is  probable  there  is  not  a  state  in  the  Union 
wjjerein  the  people  are  not  clamoring  against  what  they  deem 
unjust  exactions.  In  many  instances  they  are  calling  foi- 
removal  of  the  commissioners,  and  in  some  cases  they  go  so  far 
as  to  suggest  the  abolition  of  regulatory  bodies.  In  many  cases 
the  situation  is  aggravated  by  the  fact  the  commissioners,  in  the 
performance  of  their  duty,  must  ignore  some  franchise  provisions 
under  which  the  rates  are  supposed  to  be  held  to  a  certain  maxi- 
mum. 

Those  who  believe  in  municipal  ownership,  and  particularly 
those  who  are  strong  advocates  of  home  rule  by  cities,  make 
full  use  of  the  decisions  holding  at  naught  those  franchise 
limitations,  and  even  go  so  far  as  to  accuse  the  commissioners 
of  favoritism  to  the  utilities. 

After  all,  the  great  question  is  whether  the  commissioners 
are  to  administer  the  law  as  they  find  it,  or  substitute  the  will 
ei  the  critics  in  place  of  the  will  of  the  people  as  expressed  in 
the  statute.  The  will  of  the  people  as  found  in  the  statute 
is  that  the  rates  must  be  fair,  reasorwible,  and  sufficient.  The 
words  "fair,  reasonable,  and  sufficient,''  are  not  synonymous.  No 
rate  can  be  sufficient  which  is  not  compensatory.  Yet  there  are 
p.u.R.ioiaE. 
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cases  where  a  rate,  owing  to  competition,  cannot  be  made 
sufficient  If  made  sufficient,  it  would  lead  through  ccanpetition 
to  bankruptcy.  A  rate  under  these  circumstances  might  be  rea- 
sonable though  not  sufficient.  A  fair  rate  is  one  that  is  in  balance. 
It  means  the  equities  of  the  patron  and  the  utility  have  been  care- 
fully weighed. 

There  is  an  ever-changing  relationship  between  the  cost  of 
service  and  the  rates  of  service.  Xot  every  slight  change  in 
this  relationship  calls  for  readjustment  in  the  rates.  There, 
however,  can  be  no  question  in  the  minds  of  our  fair  citizen- 
ship but  what  the  abnormal  times  which  now  confront  us  have 
so  disturbed  all  past  relationships  that  there  must  be  radical 
readjustments,  and  these,  in  the  great  majority  of  cases, 
mean  an  increase  in  rates,  which,  upon  the  surface,  would 
indicate  that  the  many  are  being  taxed  for  the  benefit  of  the 
few.  In  other  words,  that  the  primary  purpose  is  to  fill  the 
coffers  of  the  corporations.  An  analysis,  however,  in  practically 
all  cases  of  increase  will  show  that  scarcely  anytliing  remains 
in  the  treasury  of  the  corporation;  that  the  money  merely 
reaches  that  place  to  immediately  go  out  in  payment  of  increased 
cost  of  material  and  labor.  Undoubtedly  there  are  cases  where 
the  increased  cost  of  material  is  the  result  of  a  monopolistic 
control.  This,  however,  is  the  exception,  not  the  rule.  Locally, 
it  has  no  application,  for  those  engaged  in  a  public  service  in 
the  state  of  Washington  must  meet  the  demands  of  the  monop- 
olists as  well  as  the  demands  of  labor. 

We  do  not  believe  in  war  profits.  We,  however,  do  believe 
in  such  a  return  to  a  utility  where  it  is  judiciously  conceived, 
honestly  constructed,  and  efficiently  managed  that  it  can  grant 
to  its  employees  proper  conditions  of  service,  a  reasonable  rate 
of  pay,  maintain  a  good  service,  and  return  a  fair  rate  to  the 
investors.  This  in  its  analysis  is  comparable  witli  ownership 
by  the  people;  for  municipal  ownership  is  but  the  substitution 
of  one  class  of  owners  for  another. 

[3]  We  have  in  this  case  allowed  the  Seattle  Lighting  Company 
an  increase  in  rates  under  which  it  may  be  able  to  earn  a  sum 
equal  to  increased  cost  of  material  and  labor.  We  have  not 
intended  by  this  order  to  make  it  possible  for  this  utility  to 
return  to  its  stockholders  or  bondholders  1  cent  additional 
to  what  they  received  prior  to  war  times.     Should  there  be 
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a  change  in  conditions  which  would  return  to  this  company 
excessive  profits,  we  will  be  as  speedy  in  checking  the  same 
as  we  have  been  in  meeting  the  demands  of  the  company,  which 
were  necessitated  not  only  by  war  conditions,  but  by  a  threat- 
ened strike  which  would  have  crippled  it,  and,  in  turn,  seriously 
disturbed  the  business  conditions  in  Seattle. 

Much  has  been  said  in  argument  and  elsewhere  about  a  $9,000- 
000  valuation  placed  upon  the  properties  of  the  respondent 
company.  We  do  not  see  how  that  valuation  is  involved  in  our 
decision  in  this  case.  The  rate  of  return  to  the  respondent 
company  during  the  years  1915,  1916,  and  1917  were  as  follows: 
3.42  per  cent,  3.26  per  cent,  and  2.88  per  cent  respectively. 

This  rate  of  return  was  based  upon  the  $9,000,000  valuation 
plus  the  additions  to  property  since  that  figure  was  fixed.  For 
sake  of  argument,  let  us  cast  aside  the  $9,000,000  valuation  and 
substitute  for  it  $6,500,000  as  an  assumed  value  as  of  the  date 
of  the  old  valuation,  which  we  deem  is  so  low  that  no  one  will 
care  to  dispute  it,  as  it  ignores  interest  during  construction, 
brokerage  fees,  and  other  items  oftentimes  allowed  by  commis- 
sions, and  add  to  this  the  actual  cash  invested  in  fixed  property 
subsequent  to  that  date  and  we  have  an  average  investment  of 
$6,822,637  in  1915,  $7,122,495  in  1916,  and  $7,384,929  in 
1917. 

Using  these  sums  as  principal,  then  we  have  a  rate  of  return 
as  follows,  1915,  5.06  per  cent;  1916,  4.80  per  cent;  1917,  4.18 
per  cent,  calculated  on  the  actual  income  of  the  said  company 
for  these  years. 

[4]  It  is  true  that  in  the  foregoing  calculation  we  have 
allowed  a  straight  line  depreciation  of  2.18  per  cent.  Professor 
Bemis  criticized  this  rate.  We  believe  that  our  long  residence 
and  experience  in  the  territory  and  state  of  Washington,  the 
almost  constant  changes  which  we  have  witnessed  resulting  in 
obsolescence  of  property,  climatic  and  soil  conditions  with  which 
we  are  perfectly  familiar  (which  have  all  been  foreign  to  Profes- 
sor Bemis),  and  the  judgment  of  the  experts  and  engineers  of  the 
state  unbiased  by  any  special  stipend,  justify  us  in  holding 
that  2.18  per  cent  is  a  fair  figure  for  depreciation.  We  believe 
it  our  duty  in  this  connection,  in  fairness  to  those  engineers 

and  accountants  who  have  served  the  state  in  the  rate  study 
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of  the  Seattle  gas  plant  and  the  investigation  of  the  books  of  this 

company  and  many  other  utilities,  to  mention  that  none  of  them 

was  seeking  future  corporate  favor  or  approval,  but  each  of 

whom  offered  his  services  to  his  country  in  its  present  hour 

of  stress,  and  was  awaiting  call,  and  that  since  two  of  our  leading 

engineers  are  in  government  training  camps;   and  from  our 

ofKce  force  four  have  joined  the  colors  and  four  others  are  now 

awaiting  odl;  and  this  may  in  part  explain  why  Mr.  Cleland, 

knowing  these   facts,   should  have  at  the  hearing  vigorously 

resented  any  aspersions  upon  the  work  of  these  men. 

It  is  hereby  ordered,  that  in  lieu  of  Seattle  Lighting  Company 

tariff  No.  2,  the  Seattle  Lighting  Company  immediately  file 

with  this  Commission  and  put  into  effect  as  of  February  1,  1918, 

the  following  schedule  of  rates    and  charges  in  the  city  of 

Seattle,   and  the  town   of  Kenton,   the  same  to  exclude  any 

minimum  or  readiness  to  serve  charge: 

Qro8B  Discount  Net 

$0-100  cu.  ft. $0.60  ..  $0.60  per  consumer  per  month 

200  cu.  ft. 60  . ,  .60  per  consumer  per  montli 

;}00  cu.  ft 60  . .  .60  per  consumer  per  month 

400  cu.  ft 70  $0.05  .65  per  consumer  per  month 

500  cu.  ft 80  .05  .75  per  consumer  per  month 

600  cu.  ft 90  .05  .85  per  consumer  per  month 

700  cu.  ft 1.00  .05  .95  per  consumer  per  month 

800  cu.  f t 1.10  .05  1.05  per  consumer  per  month 

000  cu.  ft 1.20  .05  1.15  per  consumer  per  month 

1,000  cu.  ft 1.30  .05  1.26  per  consumer  per  month 

Next  1,000  cu.  ft 1.30  .10  per  M    1.20  per  M  cu.  ft.  per  montli 

Next  1.000  cu.  f t 1.25  .10  per  M    1.15  per  M  cu.  ft.  per  month 

Next  1,000  cu.  ft 1.20  .10  per  M    1.10  per  M  cu.  ft.  per  month 

Next  1,000  cu.  ft 1.15  .10  per  M    1.05  per  M  cu.  ft.  per  month 

Next  35,000  cu.  ft 95  .10  per  M       .85  per  M  cu.  ft.  per  month 

Next  60,000  cu.  ft 85  .10  per  M       .75  per  M  cu.  ft.  per  month 

Over  100,000  cu.  ft 75  .10  per  M       .65  per  M  cu.  ft.  per  month 

Prepay  Meters. 

Gross  Discount  Net 

0.500  cu.  ft 
600  and  over 1.25  per  M  10c  per  M    1.15 

— and  said  rates  and  charges  are  hereby  declared  to  be  the  legal 

rates  and  charges  of  said  Seattle  Lighting  Company  from  and 

after  February  1,  1918,  except  as  hereinbelow  provided,  and 

all  tariffs  conflicting  with  the  above  schedule  are  hereby  canceled. 

The  above  discount  will  be  allowed  only  when  payment  is 

received  within  ten  days  from  date  of  bill,  and  a  failure  to 

receive  bill  will  not  entitle  consumer  to  discount. 

It  is  further  ordered  that  the  above  schedule  of  rates  shall 
P.U.R.1918£. 
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apply  in  lieu  of  the  charges  for  gas,  including  the  readiness  to 
serve  charge,  as  covered  by  the  Seattle  Lighting  Company  tariff 
heretofore  permitted  to  become  effective  as  of  October  31,  1917, 
for  the  period  from  October  31,  1917,  to  February  1,  1918. 

Provided,  however,  that  should  the  said  charges  collected  for 
gas,  including  the  readiness  to  serve  charge,  for  the  period  from 
October  31,  1917,  to  February  1,  1918,  exceed  the  amoimt  due 
from  any  patron  or  patrons  of  said  company  under  the  above 
schedule  of  rates,  then  said  Seattle  Lighting  Company  shall  credit 
said  difference  upon  the  February  bill  of  said  patron  or  patrons 
entitled  thereto,  and  in  those  cases  where  the  patron  has  dis- 
continued his  gas  service,  the  amount  of  such  excess  shall  be 
paid  to  him  in  cash. 

Witness  the  Public  Service  Commission  of  Washington,  this 
31st  day  of  January,  1918. 

The  Public  Service  Commission  of  W^ashington,  by  E.  F. 
Blaine  Chairman,  A.  A.  Lewis,  and  Frank  K.  Spinning,  Com- 
missioners. 

Lewis,  Commissioner,  dissenting  in  part: 

I  dissent  as  to  that  clause  recommending  the  elimination 
of  prepa^^nent  meters,  believing  that  they  are  a  great  con- 
venience to  patrons,  and  are  not  unduly  discriminatory. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEAL»S. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY 

V, 

PUBLIC  SERVICE  COMAIISSION, 

[No.  3591.] 

(—  w.  Va.  — ,  L.R.A.— ,  —,  96  S.  E.  62.) 

Service  —  Poiver  of  Commis»ion  —  Umitation  —  Intestate  Commerce 
Act, 

1.  The  Act  of  Congress  to  Regulate  Commerce,  as  amended  (Act 
of  Congress,  Feb.  4.  1887,  ehap.  104,  24  Stat,  at  L.  379.  Comp.  Stat. 
1910,  g§  8563  et  seq.),  conferring  upon  the  Interstate  Commerce  Com- 
mission authority  to  compel  railroads  engaged  in  interstate  commerce 
to  provide  shipping  facilities  for  shippers  tendering  interstate  ship- 
ments sufficient  to  justify  the  construction  and  maintenance  of  the  same, 

lioadnotes  by  the  Court. 
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does  not  deprive  the  Public  Service  Commission  of  jurisdiction  to  re- 
quire such  a  railroad  to  provide  such  facilities  to  a  shipper  offering 
intrastate  commerce  in  such  quantities  as  warrant  the  installation  of 
the  facilities  demanded,  even  though  such  facilities,  when  provided, 
may  be  used  in  the  shipment  of  interstate  at  well  as  intrastate  com- 
merce. 

Appeal  and  review  —  Findings  of  fact  —  Concl%isivenes8. 

2.  Findings  of  fact  by  the  Public  Service  Commission  based  upon 
evidence  to  support  them  will  not  be  reviewed  by  this  court. 

Service  —  Railroads  —  Duty  to  serve  —  Excuse, 

3.  A  common  carrier  will  not  be  excused  from  its  duty  of  furnish- 
ing shipping  facilities  to  one  offering  commerce  to  it,  upon  the  ground 
that  all  of  its  energies  are  required  to  meet  government  needs  brought 
about  by  the  present  state  of  war,  where  it  does  not  appear  that  the 
granting  of  such  facilities  would  divert  any  of  the  carrier's  energies, 
or  require  of  it  service  which  would  make  it  less  able  to  perform  its 
public  duty. 

[May  7,  1918.] 

Petition  asking  the  court  to  set  aside  an  order  of  the  Public 
Service  Commission  requiring  the  railroad  company  to  furnish 
shipping  facilities  to  the  Trace  Coal  Company  for  coal  mined  on 
its  lands ;  refused. 

Appearances:  Holt,  Duncan  &  Holt,  of  Huntington,  for  peti- 
tioner; S.  B.  Avis,  of  Charleston,  and  Meek  &  Renshaw,  of 
Huntington,  for  respondent. 

RitZy  J.,  delivered  the  opinion  of  the  court : 

The  Trace  Coal  Company  made  applicaticm  to  the  Public 
Service  Commission  to  compel  the  Norfolk  &  Western  Railway 
Company  to  furnish  it  shipping  facilities  for  coal  mined  at  its 
plant  in  Wayne  county.  Upon  a  hearing  the  Commission  entered 
an  order  requiring  the  railway  company  to  make  its  election, 
within  thirty  days,  of  one  of  three  things  which  would  furnish 
the  facilities  desired,  and  to  thereafter  permit  the  complainant 
to  furnish  the  material  and  labor  required  to  provide  that  one 
of  the  facilities  so  selected  by  the  said  railway  company.  The 
railway  company  procured  a  suspension  of  this  order  from  this 
court  and  seeks  to  have  same  set  aside. 

It  appears  that  a  number  of  years  ago,  for  the  purpose  of 
furnishing  facilities  for  the  shipping  of  coal  from  several  mines, 
the  railway  company  constructed  a  spur  oflF  its  main  line  at 
P.U.R.1918E. 
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Diugess.  This  branch  was  something  like  a  mile  in  length,  and 
npon  it  were  several  small  coal  operations.  After  operating  a 
few  years,  these  operations,  about  the  year  1&08,  ceased  to  do 
business;  the  situation  being  such  that  they  were  imable  to 
operate  their  mines  profitably.  From  that  time  until  quitft 
recently  no  use  had  been  made  of  this  branch  by  the  railway 
company,  or  by  anyone  else,  and  it  was  allowed  to  fall  into  an 
unusable  condition.  A  short  time  since  a  lumber  company 
established  quite  a  large  mill  on  this  branch  line  at  a  point  some 
2,000  feet  from  its  connection  with  the  main  line  of  the  railway 
company^  In  order  to  furnish  service  for  this  lumber  company 
the  branch  was  rehabilitated  and  repaired  up  to  the  lumber  com- 
pany's  plant,  and  is  now  being  used  to  that  point  for  the  purpose 
of  serving  said  lumber  company.  The  Trace  company  acquired 
a  lease  on  a  tract  of  land  which  had  theretofore  been  operated  by 
one  of  the  companies  that  had  gone  out  of  business  in  1908,  and 
desired  to  commence  shipping  coal  from  this  property.  In  fact, 
it  has  been  mining  and  shipping  some  ooal  by  hauling  the  same 
to  the  station  at  Dingess  and  loading  it  in  cars  at  that  point. 
This  necessitates,  however,  a  haulage  of  something  more  than  a 
mile  in  wagons  from  the  mouth  of  the  mine  to  the  place  of  loading, 
and,  of  course,  makes  it  very  expensive  for  the  company  to 
market  its  product.  It  appears  that  it  has  a  tipple  at  its  mine, 
and  it  desires  this  track  rehabilitated  from  the  lumber  company's 
plant  up  to  its  mine,  a  distance  of  some  2,000  feet,  and  a  siding 
put  in,  so  that  it  might  load  coal  from  its  tipple;  or  that  the 
siding  used  by  the  lumber  company  be  extended  and  it  allowed 
to  use  the  old  main  line  track  of  the  branch  to  haul  coal  to  the 
lumber  company  siding,  and  there  load  it  into  the  cars;  or  else 
that  it  be  allowed  to  rehabilitate  the  main  line  of  the  branch 
and  load  the  cars  standing  on  such  main  line  at  its  mine.  The 
railway  company  declined  to  accede  to  any  of  these  requests, 
and  refused  to  allow  the  Trace  company  to  provide  any  facilities 
for  the  loading  of  its  coal  other  than  hauling  it  to  its  station 
at  Dingess  and  loading  it  in  cars  at  that  point.  The 
proposal  of  the  Trace  company  is  to  furnish  all  of  the 
material  and  do  all  of  the  work  at  its  own  expense,  in  such 
manner  as  the  railway  company  desires  that  it  be  done,  and  the 
Commission's  order  gave  the  railway  company  the  privilege 
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of  choosing  which  of  tlie  three  facilities  it  would  prefer,  and 
after  such  selection  made  by  it  that  it  allow  the  Trace  company 
to  provide  the  facility  so  selected,  to  the  end  that  it  might  load 
its  coal  and  ship  the  same  without  being  subjected  to  the  dis- 
advantage of  hauling  it  a  long  distance  from  the  mouth  of  its 
mine  to  the  siding  at  Dingess  station. 

The  first  contention  of  the  railway  company  is  that  the  Trace 
company's  freight  is  not  sufficient  to  justify  the  expense  of  the 
improvement.  A  large  amount  of  the  testimony  is  directed  to 
tliis  proposition.  The  railway  company  contends  that  the  coal 
in  the  mine  of  the  Trace  company  is  of  such  character  that  it 
will  be  impossible  for  the  Trace  company  to  mine  it  and  ship 
it  at  a  profit,  and  that  it  will  only  be  a  short  time  until  the  mine 
will  have  to  close  down.  On  the  other  hand,  the  Trace  company 
shows  that  this  coal  is  about  30  inches  in  thickness,  and  that  it 
has  mined  and  shipped  two  carloads  thereof  at  a  profit,  after  being 
subjected  to  the  expense  of  hauling  it  in  wagons  for  a  distance 
of  more  than  a  mile.  It  says  further  that  this  is  not  a  question 
that  need  concern  the  railway  company,  inasmuch  as  it  proposes 
to  bear  all  of  the  expense  of  the  improvements  desired,  and 
whether  it  can  make  a  profit  or  not,  or  whether  it  closes  down  in 
a  short  time  or  not,  can  in  no  wise  afl^ect  the  railway  company, 
for  if  it  continues  to  operate  and  furnish  the  railway  company 
the  freights,  it  will  receive  its  charges  for  hauling  the  same, 
whether  they  are  produced  by  the  Trace  company  at  a  profit 
or  at  a  loss,  and  should  the  Trace  company  go  out  of  business 
the  railway  company  will  be  left  with  its  facilities,  so  far  as  the 
tracks  are  concerned,  in  better  condition  than  they  are  at  present. 
The  railway  company  argues,  and  there  is  some  testimony  to 
the  eftect,  that  the  rails  on  this  branch  would  have  to  be  taken 
up,  and  rails  of  heavier  weight  substituted  therefor,  in  order 
to  accommodate  its  equipment.  If  this  were  true,  it  would  still 
place  no  burden  upon  the  railway  company.  But  there  is  a 
report  filed  in  this  case  by  the  Public  Service  Commission's 
inspector,  who  went  upon  the  ground,  and  in  that  report  it  is 
i?hown  that  the  rails  which  the  railway  company  is  now  using 
in  the  main  line  of  this  branch  up  to  the  Ilutdiinson  Lumber 
Company's  plant  are  of  the  same  size  as  the  rails  between  that 

plant  and  the  mines  of  the  defendant,  so  that  it  is  a  little  hard  for 
P.U.U.1918E. 
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118  to  conceive  why  the  railway  company's  equipment  would 
require  heavier  rails  between  the  lumber  company's  plant  and 
the  mines  than  it  does  between  its  main  line  and  the  lumber 
company's  plant  The  evidence  offered  by  the  Trace  company 
shows  that  it  has  a  capacity  now  to  produce  one  carload  of  coal 
a  day,  and  if  it  is  permitted  to  have  these  facilities  in  a  very 
short  time  it  can  and  will  increase  this  output  to  five  cars  a  day. 
It  also  shows  that  it  can  mine  this  coal  at  a  reasonable  profit 
at  the  present  price,  and  can  even  make  a  reasonable  profit 
thereon  when  j;he  prices  are  much  less  than  they  are  at  present  if 
it  can  avoid  the  necessity  of  hauling  its  product  to  the  railway 
line  in  wagons.  The  railway  company  argues  that  to  require 
it  to  give  the  facilities  asked  would  be  a  taking  of  its  property, 
and  that  before  this  can  be  done  it  must  be  shown  that  there  is 
a  necessity  therefor. 

It  is  quite  true  that  where  a  railway  company  is  required 
to  expend  money  in  furnishing  facilities  to  a  shipper,  there  must 
be  a  showing  that  there  is  reasonable  necessity  therefor,  and 
that  the  returns  received  by  the  railway  company  will  be  com- 
mensurate with  the  expenditures  it  is  compelled  to  make.  The 
application  of  this  argument  to  the  case  here  is  a  little  difficult, 
liowever,  in  view  of  the  fact  that  the  railway  company  is  required 
to  make  no  initial  outlay  whatever.  It  is  true  the  furnishing  of 
these  facilities  contemplates  that  cars  will  be  furnished  for 
the  shipment  of  the  coal,  but  only  such  cars  will  have  to  be 
furnitjhod  as  freights  are  furnished  for,  and  the  freight  charges 
made  by  the  railway  company  is  the  compensation  for  the  use 
of  its  cars  for  this  purpose.  Its  freight  rates  are  so  adjusted 
as  to  compensate  it  for  the  work  it  does  in  placing  cars,  and  in 
removing  them  from  the  place  where  they  are  loaded  to  the 
point  of  destination.  It  is  therefore  quite  clear  that  however 
many  cars  the  railway  company  is  required  to  furnish  for  the 
shipment  of  this  coal  it  is  in  a  position  to  demand  and  receive 
full  compensation  for  that  service  at  the  time  it  is  required  to 
perform  it.  There  is  abundant  evidence  to  justify  the  finding  of 
the  Commission  that  the  freight  offered  of  an  intrastate  character 
warrants  furnishing  the  facilities  desired,  and  we  will  not  over- 
ride the  Commission's  findings  of  fact  where  there  is  evidence 
upon  which  to  base  them.     There  is  therefore  no  merit  in  the 
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contention  that  any  of  the  railway  company's  property  ivill  be 
taken  for  the  purpose  of  making  these  facilities  without  just  com- 
pensation therefor. 

[2]  It  is  contended  that  the  evidence  offered  does  not  justify 
the  Commission's  conclusion  that  commerce  of  an  intrastate  char- 
acter is  at  all  involved.  It  is  shown  that  the  intention  is  to  ship 
the  product  of  this  mine  to  Williamson,  West  Virginia,  Hunting- 
ton, West  Virginia,  and  to  various  cities  in  Ohio,  The  ship- 
ments to  Williamson,  West  Virginia,  would  be  for  reshipment 
to  other  points,  and  it  is  contended  that  there  is  no.  real  purpose 
to  make  shipments  to  Huntington,  West  Virginia,  which  would 
be  intrastate  commerce,  because  of  the  fact  that  natural  gas 
is  largely  used  in  that  city.  We  know  judicially  that  Hunting- 
ton is  a  city  of  considerable  size,  rivaling  in  manufacturing  and 
commercial  importance  any  city  of  the  state,  and  we  do  not 
think  the  testimony  is  unreasonable  that  a  considerable  part  of 
the  product  of  this  mine  would  be  used  ior  commercial  and 
manufacturing  purposes  in  that  city.  There  is  evidence  upon 
which  the  Commission  could  base  this  finding,  and,  this  being 
true,  we  will  not  review  the  same. 

[1]  The  railway  company  further  contends  that  the  Congress 
of  the  United  States  has  assumed  exclusive  jurisdiction  over  the 
matter  of  constructing  sidings  on  railroads  engaged  in  interstate 
commerce,  and  that,  it  having  done  so,  neither  the  state  of  West 
Virginia,  nor  any  agency  created  by  it,  has  any  power  or  authority 
to  compel  or  require  such  a  railway  company  as  the  petitioner  to 
furnish  any  siding  facilities  to  any  shipper  for  any  purpose 
whatsoever.  Its  contention  is  that  even  though  these  sidings 
may  be  desired  for  intrastate  shipments  exclusively,  inasmuch  as 
the  said  railroad  is  engaged  in  interstate  commerce  the  jurisdic- 
tion in  the  Interstate  Commerce  Commission  is  exclusive.  If 
the  Act  of  Congress  to  Regulate  Commerce  is  susceptible  of  any 
such  construction,  it  may  be  doubted  whether  Congress  has 
power  to  accomplish  such  purpose.  If  the  contrition  of  the 
railway  company  is  sustained  that  the  Congress  of  the  United 
States  has  power  to  deprive  the  states  of  any  control  over  a 
carrier  engaged  in  interstate  conamerce,  then  the  power  of  the 
states  to  in  any  way  interfere  with  or  control  the  actions  of  the 
railroads  of  this  country  is  gone.     It  must  be  remembered  that 
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these  railroads  are  within  the  states,  and  operate  therein  by 
virtue  of  authority  granted  to  them  by  the  states.  They  are 
granted  the  sovereign  right  of  eminent  domain,  and  in  exchange 
for  this  right  the  states  have  always  been  conceded  certain 
regulatory  powers  over  the  carrier.  If  it  can  be  said  that  Con- 
gress has  the  power  to  appropriate  to  itself  the  exclusive  control 
of  such  carriers  as  are  engaged  in  interstate  commerce,  then  the 
state's  right  of  eminent  domain  is  taken  away  from  it,  and  is 
enjoyed  by  the  railroads  without  any  corresponding  obligation 
or  duty  upon  their  part.  The  exigencies  of  trade  and  business 
would  create  anomalous  situations.  It  is  not  an  unusual  thing 
for  a  siding  to  be  desired  by  some  industry  for  purely  intrastate 
shipments,  and  under  the  contention  of  the  railway  company 
such  a  shipper  would  be  entirely  without  a  remedy.  The  state 
commission  would  have  no  authority  to  compel  the  railway  com- 
pany to  furnish  facilities,  and  the  Interstate  Commerce  Commis- 
sion would  have  no  authority,  because  there  would  be  no  question 
of  interstate  commerce  involved.  Congress  never  intended  to 
create  such  a  condition  as  this.  When  §  1  of  the  Act  of  Congress 
to  Eegulate  Commerce,  as  amended  (Comp.  Stat.  1916,  §  8563), 
is  read  together,  it  seems  quite  clear  to  us  that  what  Congress 
intended  to  do  was  to  assume  control  over  interstate  commerce  and 
every  agency  connected  therewith.  Nowhere  in  this  act  do  we 
tind  anything  which  justifies  the  assumption  that  the  Interstate 
Commerce  Commission  alone  has  the  right  to  compel  the  furnish- 
ing of  facilities  for  a  shipper,  unless  the  shipments  offered  are  of 
an  interstate  character.  The  railway  company  relies  upon  the 
holdings  of  the  Supreme  Court  of  the  United  States  in  construing 
the  Safety  Appliance  Act  (27  Stat,  at  L.  531,  chap.  1D6,  Comp. 
Stat.  1910,  §§  8605  et  seq.),  the  Hours  of  Service  Act  (Comp. 
Stat.  1916,  §§  8677*8680),  and  in  the  Shreveport  Eate  Case 
[234  U.  S.  342,  58  L.  ed.  1341,  34  Sup.  Ct.  Rep.  833]  as 
justifying  its  contention.  In  passing  upon  the  applicability  of 
the  Safetj  Appliance  Acft  to  the  instrumentalities  used  by  an 
interstate  railway  company  in  intrastate  commerce,  the  court 
held  in  Southern  R.  Co.  v.  United  States,  222  U.  S.  20,  56  L.  ed. 
72,  32  Sup.  Ct.  Rep.  2,  3  N.  C.  C.  A.  822,  that  the  clear  language 
of  the  act  included  every  instrumentality  used  by  such  a  railway. 

The  language  of  that  act  itself  includes  all  of  the  cars,  engines, 
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and  other  instrumeutalities  used  by  a  railway  engaged  in  inter- 
state commerce,  and  the  court  held  that  it  mattered  not  whether 
these  instrumentalities  were  being  used  in  interstate  commerce, 
or  exclusively  in  intrastate  commerce,  they  were  included 
within  the  language  of  the  act  The  court  upheld  the  act 
as  constitutional  upon  the  ground  that  it  was  necessary  to 
include  these  agencies  used  in  intrastate  commerce  in  order  that 
the  beneficent  result  sought  might  be  attained.  If  a  railway 
company  was  required  to  equip  only  such  cars  as  were  used  in 
interstate  commerce  with  safety  appliances,  and  might  use  cars 
fcr  intrastate  commerce  not  so  equipped,  the  danger  to  interstate 
employees  and  travelers  might  be,  to  some  extent,  decreased,  but 
the  object  of  the  act  would  not  be  fully  accomplished  and  the 
constitutionality  of  that  act  is  upheld  upon  that  ground  alone. 
Mr.  Justice  Van  Devanter,  speaking  for  the  court  in  upholding 
the  act  upon  this  ground,  222  U.  S.,  at  page  26  of  the  opinion 
says:  "We  come  then  to  the  question  whether  these  acts  are 
within  the  power  of  Congress  under  the  commerce  clause  of  the 
Constitution,  considering  that  they  are  not  confined  to  vehicles 
used  in  moving  interstate  traffic,  but  embrace  vehicles  used 
in  moving  intrastate  traffic.  The  answer  to  this  question 
depends  upon  another,  which  is,  Is  there  a  real  or  substantial 
relation  or  connection  between  what  is  required  by  these  acts 
in  respect  of  vehicles  used  in  moving  intrastate  traffic  and  the 
object  which  the  acts  obviously  are  designed  to  attain;  namely, 
the  safety  of  interstate  commerce  and  of  those  who  are  employed 
in  its  movement  ?  Or,  stating  it  in  another  way.  Is  there  such 
a  close  or  direct  relation  or  connection  between  the  two  classes 
of  traffic,  when  moving  over  the  same  railroad,  as  to  make  it 
certain  that  the  safety  of  the  interstate  traffic  and  of  those  who 
are  employed  in  its  movement  will  be  promoted  in  a  real  or  sub- 
stantial sense  by  applying  the  requirements  of  these  acta  to 
vehicles  used  in  moving  the  traffic  which  is  intrastate  as 
well  as  to  those  used  in  moving  that  which  is  interstate? 
If  the  answer  to  this  question,  .  as  doubly  stated,  be 
in  the  affirmative,  then  the  principal  question  must  be 
answered  in  the  same  way.  And  this  is  so,  not  because 
Congress  possesses  any  power  to  regulate  intrastate  commerce 
as   such,    but   because   its   power   to   r^ulate   interstate   com- 
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merce  is  plenary  and  competently  may  be  exerted  to  secure  the 
safety  of  the  persons  and  property  transported  therein  and  of 
those  who  are  employed  in  such  transportation,  no  matter  what 
may  be  the  source  of  the  dangers  which  threaten  it.  That  is  to 
say,  it  is  no  objection  to  such  an  exertion  of  this  power  that 
the  dangei-s  intended  to  be  avoided  arise,  in  whole  or  in  part, 
out  of  matters  connected  with  intrastate  commerce.  Speaking 
only  of  railroads  which  are  highways  of  both  interstate  and 
intrastate  commerce,  these  things  are  of  common  knowledge: 
Both  classes  of  traffic  are  at  times  carried  in  the  same  car,  and 
when  this  is  not  the  case  the  cars  in  which  they  are  carried 
are  frequently  commingled  in  the  same  train  and  in  the  switching 
and  other  movements  at  terminals.  Cars  are  seldom  set  apart  for 
exclusive  use  in  moving  either  class  of  traffic,  but  generally  are 
used  interchangeably  in  moving  both ;  and  the  situation  is  much 
the  same  with  trainmen,  switchmen,  and  like  employees,  for  they 
usually,  if  not  necessarily,  have  to  do  with  both  classes  of  traffic. 
Besides,  the  several  trains  on  the  same  railroad  are  not  inde- 
pendent in  point  of  movement  and  safety,  but  are  interdependent, 
for  whatever  brings  delay  or  disaster  to  one,  or  results  in  disabling 
one  of  its  operatives,  is  calculated  to  impede  the  progress  and 
imperil  the  safety  of  other  trains.  And  so  the  absence  of  appro* 
priate  safety  appliances  from  any  part  of  any  train  is  a  menace 
not  only  to  that  train,  but  to  others.'' 

In  the  case  of  Northern  P.  R.  Co.  v.  Washington,  222  U.  S. 
:]70,  56  L.  ed.  237,  32  Sup.  Ct.  Kep.  IGO,  it  was  held  that 
Congress  had  entered  upon  the  field  of  prescribing  hours  of 
service  for  railroad  employees  engaged  in  interstate  commerce  and 
that  having  done  so  its  jurisdiction  in  that  regard  was  exclusive. 
It  was  further  held  that  an  employee  engaged  in  train  service 
upon  a  train  candying  both  classes  of  commerce  was  engaged  in 
interstate  commerce,  and  the  Hours  of  Service  Act  of  Congress 
applied  to  him.     This  decision  has  no  application  to  this  case. 

In  the  (Shreveport  Rate  Case)  Houston  E.  &  W.  T.  R.  Co. 
V.  United  States,  234  U.  S.  342,  58  L.  ed.  1341,  34  Sup.  Ct.  Rep. 
833,  the  court  justified  the  interference  of  the  Interstate  Com- 
merce Commission  with  intrastate  rates,  not  upon  the  ground  that 
Congress  under  the  commerce  clause  of  the  Constitution  had 
power  to  prescribe  regulations  for  intrastate  commerce  as  such, 
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but  upon  the  sole  ground  that  the  regulations  prescribed  by  the 
state  for  handling  intrastate  commerce  operated  so  as  to  cast  a 
burden  upon  interstate  commerce.  The  whole  contention  in  that 
case  was  based  upon  an  attempt  of  the  state  of  Texas  to  build 
up  the  trade  of  a  competing  Texas  city  at  the  expense  of  the  city 
of  Shreveport.  Such  rates  were  prescribed  for  the  intrastate 
shipments  to  the  Texas  city  as  made  it  necessary  for  the  railroad 
company  to  require  much  hi^er  rates  for  interstate  shipments 
than  it  was  allowed  by  the  order  of  the  Texas  Commission 
to  charge  for  the  intrastate  shipments,  and  interference  with  the 
intrastate  rate  was  based  solely  upon  the  ground  that  by  pre- 
scribing this  low  rate  for  intrastate  shipments  an  undue  burden 
was  placed  upon  the  interstate  commerce  carrier  by  the  railroad. 
It  will  thus  be  observed  that  in  these  instances  the  interference 
of  Congress  with  intrastate  commerce  is  justified,  not  upon  the 
gi*ound  that  any  power  is  possessed  by  Congress  to  r^ulate 
huch  commerce,  but  solely  for  the  reason  that  the  proper  regula- 
tion of  interstate  commerce  required  such  incidental  interference. 
Xo  such  condition  exists  in  this  case.  The  furnishing  of  these 
facilities  can  in  no  way  affect  interstate  commerce  or  any  regula- 
tion thereof,  and  the  only  reason  for  the  assumption  of  the  power 
upon  the  part  of  Congress  to  regulate  intrastate  commerce  is 
lacking. 

The  contention  here  relied  upon  by  the  railway  company 
was  made  in  the  case  of  Washington  &  O.  D.  R.  Co.  v.  Royster 
(hiano  Co.  —  Va.  — ,  P.U.R.1918C,  189,  94  S.  K  763,  and 
that  court  in  upholding  the  order  of  the  Corporation 
Commission  of  Virginia,  requiring  the  carrier  to  furnish  siding 
facilities  for  shipments  in  intrastate  commerce,  held  that  the  fact 
that  interstate  shipments  might  also  be  made  over  the  same  siding 
did  not  deprive  the  Corporation  Commission  of  its  jurisdiction  to 
I'equire  the  facilities  for  the  intrastate  shipments.  In  the  case  of 
Jacobson  v.  Wisconsin,  if.  &  P.  R.  Co.  71  Minn.  519,  40  L.R.A. 
^89,  70  Am.  St.  Rep.  :]^S,  74  X.  W.  893,  the  Minnesota 
supreme  court  upheld  an  order  of  the  Public  Service  Commission 
of  that  state  requiring  such  facilities  to  be  furnished  for  intra- 
btate  commerce,  notwithstanding  interstate  shipments  might 
incidentally  be  involved.  The  court  in  that  case  also  held  that, 
in  determining  the  question  of  whether  the  freight  offered  would 

P.U.R.191SE, 


Digitized  by  LjOOQIC 


NORFOLK  <fc  W.  R.  CO.  v.  PUBLIC  SERVICE  COMMISSION.      747 

give  an  adequate  return  to  the  carrier  for  the  expenditure  it  was 
required  to  make  in  furnishing  the  facilities,  the  CoiDmission 
might  consider  not  only  the  intrastate  shipments  which  were 
offered,  but  also  the  interstate  shipments,  and  if  all  of  the  ship- 
ments which  would  be  offered  at  the  siding,  both  intrastate  and 
interstate,  were  sufficient  in  amount  to  warrant  the  expense,  tl»c 
order  would  be  upheld.  This  conclusion  would  seem  to  ho  justi- 
fied upon  the  ground  of  common  sense,  for  if  the  state  i^Jommi.:- 
sion,  in  determining  the  question  of  the  sufficiency  of  the  freight 
offered  to  justify  the  expense,  could  only  consider  the  intrastat'j 
shipments  which  might  be  offered,  it  might  be  found  that  they 
alone  would  be  insufficient  for  the  purpose;  and  likewise,  in 
tlie  same  case,  the  Interstate  Commerce  C^ommission  might  find 
that  the  interstate  shipments  would  be  insufficient  to  warrant 
the  expense,  while  consolidating  both  characters  of  coxnmerco 
there  would  be  ample  freight  to  justify  requiring  the  carrier  to 
furnish  the  facilities.  This  would  present  a  case  where  a  shipper 
had  ample  commerce  to  justify  giving  him  the  facilities  ho 
desired,  but  he  would  be  unable  to  get  them  because  he  had  not 
sufficient  of  either  class  of  such  comniorcc. 

The  decision  of  the  Minnesota  supreme  court  above  referred 
to  was  affirmed  by  the  Supreme  Court  of  the  United  Statea  in 
the  case  of  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  17?  U.  S. 
287,  46  L.  ed.  194,  21  Sup.  Ct.  Kep.  115.  In  the  case  of 
Chicago,  R  I.  &  P.  R.  Co.  v.  State,  —  Okla.  — ,  L.R.xV.1010F, 
1281,  157  Pac,  1039,  the  same  question  was  before  the  Oklahoma 
supreme  court,  and  that  <?oiu't  overruled  the  contention  made  by 
the  railway  company  that,  it  being  an  interstate  highway,  Con- 
gress had  exclusive  jurisdiction  over  the  matter  of  providing 
switch  connections.  We  are  of  opinion  that,  where  a  shipper 
has  commerce  of  an  intrastate  character  to  offer  to  a  carrier 
warranting  the  construction  for  him  of  switch  connections,  the 
Public  Service  Conmiission  has  jurisdiction  to  compel  the 
carrier  to  grant  such  switch  connections,  notwithstanding  the 
siding,  after  it  is  constructed,  may  also  be  used  for  the  purpose 
of  making  interstate  shipments.  No  doubt,  under  the  act  of 
Congress,  the  Interstate  Commerce  Commission  would  have  juris- 
diction to  compel  the  granting  of  such  facilities  because 
of  the   interstate   commerce   offered,    but   this   fact   docs  not 
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deprive  the  state  of  its  right  to  see  that  shippers  with  freight 
of  an  intrastate  character  are  given  the  facilities  to  which  they 
are  entitled. 

[3]  The  argument  is  further  made  by  the  railway  company 
that  at  this  time  its  energies  are  fully  required  to  meet  the  ex- 
traordinary demands  made  upon  it  because  of  the  present  state  of 
war ;  that  all  of  its  resources  in  the  way  of  steel  rails,  ties,  and 
switches  are  needed  for  this  purpose;  and  that  it  should  not  be 
required  to  furnish  facilities  to  any  shipper  other  than  those 
already  having  such  facilities,  for  the  reason  that  to  do  so 
might  require  of  it  additional  equipment,  or  additional  work  for 
its  trains  or  crews,  without  producing  any  additional  freight. 
As  before  stated,  the  granting  of  the  facilities  asked  for  here 
does  not  make  any  requisition  upon  the  material  resources  of 
the  railway  company.  It  does  not  require  the  expenditure  of 
1  cent  bj'  it,  and  it  does  not  show  how  the  granting  of  the 
facilities  asked  for  this  shipper  would  increase  its  work  so  as 
to  embarrass  it  in  complying  with  its  public  duty.  In  the  ab- 
sence of  such  a  showing  we  would  not  be  justified  in  saying  that 
this  shipper  should  not  be  granted  the  facilities  enjoyed  by 
other  shippers  of  coal.  If  it  should  turn  out,  in  the  operation 
of  this  switch  connection  for  the  business  of  the  Trace  company, 
that  an  undue  burden  is  imposed  upon  the  railway  company,  and 
that  its  operations  are  crippled,  and  it  is  hindered  and  delayed 
in  performing  its  paramount  duty  to  the  government,  upon 
representation  of  such  condition  to  the  Director  General  of 
liailroads,  he  has  ample  power  to  give  the  railway  company 
relief,  and  we  do  not  doubt  that  upon  a  showing  of  that  charac- 
ter being  made  such  relief  will  be  promptly  aflForded. 

We  find  no  reason  for  disturbing  the  order  of  the  Public 
Service  Commission  made  in  this  case. 


WISCONSIN  RAIIiROAD  COMMISSION. 

EE  EASTERN  WISCON SIX  ELECTRIC  COMPANY. 

[R-2354.] 

Service  —  Dntu  to  serve  —  Operation  at  a  loaa. 

1.  As  a  matter  of  law  a  street  railway  company  cannot  be  com- 
pelled to  operate  its  lines  at  a  loss. 
r.U.R.lUlSE. 
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Service  *  Power  of  Commission  —  Abandonment. 

2.  The  Wisconsin  Commission  has  no  express  or  implied  statutory 
power  to  authorize  the  abandonment  of  a  street  railway  liqe. 

[June  18,  1918.] 

Application  for  permission  to  discontinue  local  street  rail- 
way service ;  no  order  made  because  of  lack  of  jurisdiction. 

By  the  Comnussion:  Application  was  filed  by  the  Eastern 
Wisconsin  Electric  Company  for  permission  to  discontinue  the 
operation  of  local  street  railway  service  in  the  city  of  Neeliah. 
Such  application  states  that  during  the  year  ending  April  30, 
1918,  gross  receipts  were  insufficient  to  pay  operating  expenses 
and  provide  any  revenue  for  depreciation  and  interest  charges. 
The  city  answered,  setting  up  that  the  company's  franchise  re- 
quires operation  of  the  line,  and  that  in  the  circumstances  the 
granting  of  the  application  would  impair  the  obligation  of  the 
contract  between  the  company  and  the  city. 

A  hearing  was  held  at  Neenah  on  June  11,  1918 ;  applicant 
being  represented  by  Raymond  H.  Smith,  and  the  city  of  Neenah 
by  George  H.  Kelly,  City  Attorney. 

It  appears  that  the  Eastern  Wisconsin  Electric  Company 
operates  the  local  street  car  systems  in  Neenah,  Oshkosh,  and 
Fond  du  Lac,  and  an  interurban  line  between  these  points  on  a 
two-hour  schedule.  The  local  service  in  Neenah  is  performed  by 
one  car  which  runs  from  tlie  cemetery  south  of  the  city  to  a 
park  on  the  northern  outskirts;  the  interurban  cars  run  from 
the  cemetery  over  the  same  tracks  as  far  as  the  Valley  Inn. 
Abandonment  of  the  local  run  would  thus  leave  a  stretch  of 
track  something  less  than  a  mile  in  length  over  which  there 
would  be  no  service,  while  for  the  remainder  of  the  route  (from 
the  city  to  the  cemetery)  the  two-hour  service  of  the  interurban 
would  be  available.     Local  cars  now  run  every  half  hour. 

The  imdisputed  testimony  establishes  that  the  local  service  is 
very  little  used  at  the  prer,ent  time.  The  combined  population 
of  Xeenah-Menasha  is  about  14,000.  From  the  center  of  the 
city  to  the  northerly  terminus  of  the  line,  the  automobile  and 
bicycle  traffic  is  heavy  and  the  street  car  patronage  is  corre- 
spondingly light.  The  distance  traveled  per  round  trip  is  4.5(S 
miles.     Gross  revenues  for  the  year  ending  April  30,   1918, 
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were  $3,228,  including  transfers  issued  by  the  interurban  line. 
Per  car  mile  the  revenues  for  the  same  period  amount  to  7.5 
cents.  A  traffic  count  made  by  the  applicant  covers  the  first 
fifteen  days  of  May,  1918,  and  shows  2,848  passengers  carried, 
or  an  average  of  three  passengers  per  car  trip  for  the  fifteen- 
day  period.  For  the  year  ending  April  30,  1918,  the  total 
operating  expenses,  not  including  any  allowance  for  depreciation 
or  interest,  were  $3,793  in  excess  of  gross  revenues. 

[1]  From  the  figures  presented,  it  is  perfectly  clear  that  the 
local  street  car  service  at  Neenah  is  not  self-sustaining.  If 
suflicient  patronage  to  pay  expenses  is  not  obtainable  at  a  5-cent 
fare,  it  would  probably  be  idle  to  expect  any  net  increase  in 
revenues  from  an  increased  fare.  As  a  matter  of  law,  it  is 
equally  clear  that  the  company  cannot  be  compelled  to  operate 
its  line  at  a  loss.  Brown  v.  Janesville  Street  K.  Co.  4  Wis.  K.  C. 
757;  Clemens  v.  C.  k  X.  W.  R.  Co.  18  Wis.  E.  C.  616;  Jack 
V.  Williams,  113  Fed.  823. 

The  binding  effect  of  the  company's  contract  embodied  in  the 
original  franchise  granted  by  the  city  can  probably  be  best 
ascertained  in  legal  proceedings.  It  appears,  however,  that  the 
company  has  surrendered  its  franchise  and  is  operating  imder 
an  indeterminate  permit  pursuant  to  chap.  578  of  the  Laws  of 
1907,  as  amended.  That  being  so,  it  is  probable  that  contract 
features  of  the  franchise,  as  well  as  all  other  terms  and  conditions 
embodied  therein,  have  been  superse<le(l.  and  only  the  privilege 
remains.  Calumet  Service  Co.  v.  Chilton,  148  Wis.  334,  135 
X  W.  131. 

[2]  A  more  serious  question  is  that  of  the  jurisdiction  of  this 
Commission  to  take  formal  action  upon  the  company's  request 
for  authority  to  abandon  service.  It  is  a  cardinal  rule  at  com- 
mon law,  at  least  in  Wisconsin,  that  a  public  function  cannot  be 
abandoned  without  the  express  consent  of  the  state,  so  long,  at 
least,  as  a  public  necessity  for  operation  exists.  Atty.  Gen.  v. 
West  Wisconsin  K.  Co.  36  Wis.  467;  Wright  v.  Milwaukee 
Electric  E.  &  Light  Co.  95  Wis.  29,  36  L.R.A.  47,  60  Am.  St. 
Kep.  74,  69  N.  W.  791 ;  State  ex  rel.  Atty.  Gen.  v.  Frost,  113 
Wis.  623,  89  N".  W.  915. 

There  is  no  express  statute  conferring  power  on  this  Com- 

mission  to  give  such  consent,  and  it  is  at  least  doubtful  if  any 
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implied  power  can  be  read  into  the  Railroad  ^aw.  And  in 
several  cases  we  have  held  that  the  power  to  authorize  an  abandon- 
ment of  a  street  railway  line  is  vested  in  the  city  council.  Lang 
V.  La  Crosse,  3  Wis.  E.  C.  292 ;  Re  Chippewa  Valley  R.  Light 
&  F.  Co.  14  Wis.  R.  C.  713;  Jones  v.  Wisconsin  R.  Light  k 
P.  Co.  14  Wis,  E.  C.  518. 

'  In  the  present  case,  we  find  that  no  public  necessity  exists 
which  can  warrant  the  requirement  of  continued  operation  of 
the  local  street  railway  service.  If  the  case  had  arisen  on  com- 
plaint of  the  city  following  an  actual  abandonment,  the  Com- 
mission on  the  facts  of  record  would  not  order  service  resumed. 
As  the  matter  stands,  however,  the  applicant,  if  it  should 
abandon  service,  must  be  prepared  to  defend  its  action  should 
other  proceedings  be  instituted  to  compel  restoration  of  service. 
It  is  not  felt  that  any  affirmative  permission  which  the  Com- 
mission might  grant  would  be  authoritative,  in  view  of  the 
probable  lack  of  jurisdiction  already  alluded  to,  and  for  that 
reason  no  order  is  made  herein. 

Dated  at  Madison,  Wisconsin,  this  18th  day  of  June,  1918. 
Railroad  Commission  of  Wisconsin,  John  S.  Allen,  Henry 
R.  Trumbower,  and  Carl  D.  Jackson,  Commissioners. 

Note. — Duty  of  utility  to  render  service. 

The  Philippine  Islands  Commission,  in  the  exercise  of  its  discre- 
tional powers,  will  not  direct  or  demand  a  public  utility  to  render 
a  determined  serv-ice,  which,  irrespective  of  whether  it  is  or  is  not 
within  the  scope  of  operations  in  which  the  same  is  engaged,  it  could 
not  execute  without  violating  some  law  of  a  general  character,  or 
without  causing  inevitable  injury  to,  its  property  or  that  of  its  pa- 
trons.   Thome  v.  Ilermanos,  Case  Xo.  853,  June  27,  1917. 

An  order  of  the  district  court  requiring  a  public  service  corpora- 
tion, under  a  contract,  to  furnish  a'  municipal  corporation  with  a 
current  of  electricity  for  lights  for  seventeen  hours  each  day,  where 
the  contract  calls  for  about  eleven  hours'  service,  exceeds  the  terms 
of  the  contract)  and  is  unauthorized.  Clinton  v.  Otter  Tail  Power 
Co.  (1918)  —  Minn.  —  167  K  W.  794. 

A  public  utility,  when  entering  a  territory,  cannot  expect  to  serve 
only  the  larger  and  more  profitable  consumers,  but  should  consider 
all  business  in  the  territory  as  a  unit  combining  the  less  remunerative 
services  with  those  of  a  more  profitable  nature.  Ewalt  v.  Midland 
Counties  Public  Service  Corp.  (Cal.)  Decision  No.  6202 ,  Case  No. 
1159,  March  13,  1918. 
P.U.R.1918E. 
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An  owner  of  #  water  plant  was  not  released  from  the  obligation  to 
properly  operate  the  plant,  by  the  fact  that  it  was  operated  by  a 
lessee  under  a  lease  executed  without  authority  of  the  Commission^ 
since  a  lease  executed  without  authority  of  the  Commission  is  void. 
Cazadero  Improv.  Club  v.  Cazadero  Waterworks  (Cal.)  Case  Xo. 
10^7,  Decision  Xo.  4327,  May  21,  1917. 

A  railroad  company  cannot  discontinue  a  sidetrack  which  it  has 
voluntarily  constructed  imder  an  agreement  with  an  industrial  con- 
cern, because  the  latter  refuses  to  keep  it  in  repair;  since  this  is  a 
facility  of  the  railroad  company,  which  it  must  maintain  in  a  safe 
condition  for  operation.  Scranton  Stove  Works  v.  Erie  &  W.  Valley 
E.  Co.  (Pa.)  Complaint  docket  Xo.  1344,  Oct.  23,  1917. 

In  Re  Van  Hoosear,  Application  Xo.  3184,  Decision  Xo.  4845, 
Nov.  15,  1917,  the  California  Commission  refused  to  permit  one 
who  had  developed  a  water  supply  and  had  constructed  distributing 
mains  to  supply  about  sixteen  consumers  for  domestic  purposes,  to 
discontinue  service  and  to  use  the  water  for  irrigation  purposes  on 
his  own  property,  where  a  number  of  consumers  had  no  other  ade- 
quate source  of  supply  and  several  of  them  had  provided  storage 
lacilities  relying  upon  the  applicant's  water  service. 

A  water  company  is  under  no  duty  to  serve  a  consumer  through  a 
joint  service  pipe  upon  tender  of  the  usual  amount  charged  for  the 
house  occupied,  if  at  the  same  time  the  company  would  be  compelled 
to  furnish  another,  under  a  contract  which  had  been  breached  for 
failure  to  pay  on  demand  the  water  rent  due.  Birmingham  Water^ 
works  Co.  V.  Brooks  (1917)  —  Ala.  — ,  76  So.  515. 


WISCONSIN  RAILROAD  COMMISSION. 

EE  WISCONSIN  GAS  &  ELECTRIC  COMPANY. 
[R-2370.] 

Cotnmiasions  —  Jurisdiction  —  Review  of  city  ordinances, 

1.  The  Wisconsin  Commission  has  no  jurisdiction  to  review  city  or- 
dinances affecting  street  railways,  such  as  imposing  obligations  upon 
the  company  to  pave  and  maintain  streets. 

Service  —  Street  railways  —  Delays  at  railroad  crossings, 

2.  A  street  railway  company  was  directed  to  report  delays  due  to- 
the  closing  of  railroad  crossings,  to  enable  the  Commission  to  take  the 
matter  up  with  the  railroad  companies  involved. 

Service  —  Street  railways  —  Headway, 

3.  A  street  railway  company  serving  a  city  of  about  35,000  was 
directed  to  maintain  a  ten  minute  schedule  on  all  of  its  lines  instead 
of  a  twenty-four  minute  schedule  as  previously  maintained  on  some  of 
the  lines. 
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Monopoly  and  competition  —  Street  railways  —  Jitneys, 

4.  Upon  a  showing  in  a  street  railway  service  investigation  that 
jitney  service  liad  seriously  interfered  with  the  revenues  of  the  street 
railway  company,  and  that  the  largest  proportion  of  patrons  would 
best  be  served  by  regular  *  street  car  service,  the  Wisconsin  Commission 
directed  a  rerouting  of  jitney  lines  by  restricting  jitney  service  to  ter- 
ritory not  in  direct  competition  with  the  territory  served  by  the  street 
railway  company. 

[June  25,  1918.] 

Application  for  an  investigation  of  all  matters  affecting  the 
furnishing  of  street  car  service  in  the  city  of  Kenosha ;  in  which 
the  company  alleged  it  was  not  operating  its  cars,  and  requested 
the  Commission  to  fix  the  terms  upon  which  it  should  operate; 
order  directing  the  company  to  resume  operation  at  a  5-cent  fare 
until  the  Commission  can  investigate  the  rates.  The  Commis- 
sion also  made  certain  recommendations  relative  to  matters 
affecting  the  service. 

By  the  Commission:  On  May  29,  1918,  application  of  the 
Wisconsin  Gas  &  Electric  Company  was  filed,  stating  that  the 
petitioner  owned  and  operated  a  street  railway  system  in  the  city 
of  Kenosha,  which,  and  owing  to  the  competition  of  the  bonded 
carriers  or  jitneys,  had  suffered  such  diminished  earnings  and 
increased  operating  expenses  as  to  make  revenues  inadequate 
to  pay  current-  operating  expenses,  and  provide  replacement  in- 
surance, to  say  nothing  of  returns  upon  the  investment ;  that  on 
the  22d  day  of  May,  1918,  the  motormen  and  conductresses, 
being  dissatisfied  with  the  wages  paid,  ceased  operation  of  the 
petitioner's  cars  and  left  its  sen'ice,  since  which  date  the  railway 
system  had  not  been  operated.  The  applicant  prayed  in  the 
petition  that  the  Commission  make  an  investigation,  and  fix 
the  terms  and  conditions  upon  which  the  company  should  re~ 
conunence  operation. 

On  June  1,  1918,  there  was  filed  with  the  Commission  a 
further  petition  signed  by  the  officers  of  the  Chamber  of  Com- 
merce and  numerous  citizens,  alleging  in  substance  that  the 
Wisconsin  Gas  &  Electric  Company,  in  disregard  of  its  duties 
as  a  common  carrier  and  a  public  utility,  and  without  authority 
of  law,  had  wilfully  abandoned  and  discontinued  its  street  rail- 
road service  in  the  city  of  Kenosha ;  that  the  citizens  of  Kenosha 
were  dependent  upon  this  system  for  transportation,  and  that 
P.U.R.1918E.  .  48 
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cessation  of  operation  has  seriously  inconvenienced  and  damaged 
the  public,  pai'ticularly  in  view  of  the  numerous  large  industrial 
plants  in  Kenosha  engaged  in  the  manufacture  of  war  munitions 
imd  other  war  necessities  for  the  United  States  government, 
and  praying  that  the  Commission  at  once  investigate  the 
situation  and  furnish  such  prompt  relief  as  the  conditions  might 
warrant.  On  June  4,  1918,  the  city  of  Kenosha  filed  a  petition 
setting  forth  in  substance  substantially  the  same  facts  as  those 
alleged  in  the  petition  of  the  Chamber  of  Commerce,  and  pray* 
ing  that  the  Commission  order  the  Wisconsin  Gas  &  Electric 
C'ompany  to  at  once  restore  reasonably  adequate  transiK)rtation 
.service. 

These  petitions  were  heard  at  Kenosha  on  June  6,  1918. 
The  Wisconsin  Gas  &  Electric  Company  was  represented  by  its 
attorneys,  Van  Dyke,  Shaw,  Muskat,  and  Van  Dyke,  Mr. 
O'Connor  appearing.  The  city  of  Kenosha  was  represented  by 
John  C.  Slater,  City  Attorney,  and  the  Chamber  of  Commerce 
was  represented  by  its  secretary,  Richard  Frances. 

The  city  limits  of  the  city  of  Kenosha  comprise  substantially 
4]  square  miles  of  area  and  contain  a  population  of  some  35,000. 
It  is  an  important  industrial  center,  being  the  home  of  such 
industries  as  the  Nash  Motor  Car  Company,  employing  3,500 
people  or  thereabouts ;  the  American  Brass  Company,  employing 
approximately  3,000  people ;  and  the  Simmons  Company,  having 
substantially  the  same  number  of  employees  as'  the  American 
Brass  Company;  and  other  establishments,  employing  large 
numbers  of  men,  situated  in  different  parts  of  the  city, — ^to 
the  operation  of  all  of  which  rapid  and  regular  transportation 
is  essential. 

It  appears  that  the  traction  property  was  acquired  by  the 
AVisconsin  Gas  &  Electric  Company  in  September,  1912.  The 
records  of  the  company  indicate  that,  since  that  date,  the  earn- 
ings of  the  street  railway  system  in  Kenosha  have  declined  and 
particularly  since  the  advent  of  the  jitney  in  1915.  When  the 
railroad  property  was  purchased  by  the  Wisconsin  &  Electric 
Company,  other  property  was  acquired,  but  it  is  alleged  by  the 
company  that  the  railroad  property  was  taken  in  at  approxi- 
mately $500,000.  The  urgency  of  the  situation  does  not  leave 
time   sufficient  to  enable   the   Commission,   nor   is   it   deemed 
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necessary  for  the  decision  of  these  present  issues,  to  make  the 
detailed  valuation  that  would  be  necessary  if  the  precise  amount 
of  earnings  that  should  be*  allowed  the  company  were  to  be 
determined.  The  company  sets  up  in  its  tentative  computa- 
tions the  value  of  the  property  as  $375,000  at  this  time.  That 
ligure  may  or  may  not  be  correct,  and  neither  the  company 
nor  the  Commission  desires  that  any  assumptions  made  for 
the  purpose  of  this  decision  relative  to  the  value  of  the  property 
be  taken  as  indicating  the  fair  value  of  the  property  for  any 
purpose  other  than  that  of  this  case. 

A  brief  survey  of  the  operating  revenues  and  expenses  as 
set  forth  by  the  company  in  Jts  exhibit  shows  the  total 
operating  revenues  to  have  increased  up  to  about  the  year  1913, 
and  then  to  have  fallen  off  with  great  rapidity  in  the  years  1915 
and  1916,  and  with  a  slight  recovery  in  11)17.  The  total 
revenue  available  for  depreciation  and  a  return  on  the  invest- 
ment in  the  property,  that  is,  the  amount  left  from  operating 
revenue  after  paying  operating  expenses  and  taxes,  similarly 
fell  off  after  the  year  11)13,  and  in  the  year  1916  as  reported 
by  the  company  actually  shows  a  deficit.  Some  slight  recovery 
in  the  operating  earnings  is  indicated  in  the  first  three  months 
of  1918,  or  for  the  ten  months  ending  April  30,^1918.  This 
recovery  is  probably  accounted  for  by  a  reduction  in  the  jitney 
competition,  discussed  in  another  part  of  this  decision,  and,  to 
some  increase  in  ridiug  due  to  a  return  from  one-man  operation 
to  operation  by  train  crews.  The  increase,  however,  is  largely 
offset  by  increased  costs  of  operation.  It  is  shown  that,  at  no  time 
during  its  history  has  the  railroad  property  earned  what  the 
courts  would  term  an  ndecjuate  return  on  the  assumed  invest- 
ment. It  is  plain,  therefore,  that  the  company  is  in  need  of 
relief. 

One  of  the  methods  that  was  suggested  by  the  company  as  a 
means  of  furnishing  such  relief  was  a  grant  of  immunity  from 
municipal  burdens,  such  as  the  obligation  of  paving  between 
the  rails,  removing  of  snow,  sprinkling  of  streets,  etc. ;  and  it 
was  asserted  that  the  company  having  forfeited  its  franchise 
and  accepted  an  indeterminate  permit,  its  contractual  relations 
with  the  city  were  at  an  end,  and  that  the  Commission  had  power 
to  grant  relief  from  such  burdens.     Careful  consideration  of 
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the  extent  to  which  the  company  may  in  the  near  future  suffer 
from  the  imposition  of  these  burdens  does  not  indicate  that  they 
would  be  a  substantial  bar  to  resumed  operation.  The  streets 
on  which  the  lines  are  located  are  now  mostly  paved.  There 
appears  to  be  two  blocks,  or  approximately  two  blocks,  on  which 
paving  may  still  have  to  be  laid. 

[1]  The  surrender  of  the  franchise  and  the  taking  out  of 
an  indeterminate  permit  would,  it  seems,  do  away  with  the 
franchise  as  a  contractual  obligation,  the  indeterminate  permit 
being  substituted  therefor;  the  original  franchise  being  merely 
the  measure  of  the  nature  of  the  indeterminate  permit  whicli 
has  been  substituted  for  the  franchise.  As  pointed  out  in  the 
case  of  Janesville  Traction  Co.  v.  Janesville,  ante,  146,  lately 
decided  by  this  Conmiission,  the  Railroad  Act  does  not  contain 
the  provisions  found  in  the  Public  Utility  Act  giving  this  Com- 
mission jurisdiction  to  review  city  ordinances,  as  it  does  in  the 
case  of  all  other  public  utilities,  except  street  railway  companies. 
As  the  question,  therefore,  cannot  be  directly  before  us  in  this 
proceeding,  it  is  best  probably  not  to  attempt  to  discuss  the  legal 
phases  growing  out  of  the  surrender  of  the  franchise  and  the 
substitution  therefor  of  the  indeterminate  permit,  or  the  question 
of  the  right  of  the  city  to  now  impose  the  burdens  which  were 
provided  for  by  the  terms  of  the  original  franchise.  It  cannot 
be  amiss,  however,  at  this  time  to  call  attention  to  the  fact 
which  is  becoming  more  clear  with  time,  that  some  of  the 
burdens  imposed  upon  street  railway  companies  are  in  many 
instances  resulting  in  heavy  obligations  of  the  company,  not 
only  for  maintenance  and  repair,  but  also  for  new  capital 
account  growing  especially  out  of  new  paving  from  time  to 
time.  These  burdens  can  only  be  met  by  the  expenditure  of 
funds,  a  large  proportion  of  which  eventually  find  their  way 
into  capital  account,  upon  which  the  street  railway  company 
is  entitled  to  a  fair  return;  and  if  the  company  is  to  live  and 
perform  its  functions,  it  can  only  meet  such  obligations  and 
the  interest  requirements  thereon  by  the  imposition  of  additional 
burdens  upon  the  traveling  public.  In  so  far  as  the  street  car 
company  is,  for  instance,  required  to  meet  a  paving  obligation, 
any  proportion  of  which  obligation  should  equitably  be  borne  by 
others  than  the  street  lailway  company,  such  additional  burden 
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is  transferred  from  those  who  should  meet  it  eventually  to 
those  who  use  the  street  car  system  as  a  method  of  transporta- 
tion. The  matter  is  one  of  public  policy  now  determined  by 
legislative  or  city  authority.  This  Conunission  will  not  assume 
that  it  has  jurisdiction  at  this  time  to  interfere  therewith,  but 
the  economic  results  flowing  from  this  policy  have  become  em- 
phasized of  late  years ;  and  it  must  be  clear  that  to  some  extent, 
at  least,  an  economic  burden  is  transferred  from  those  who 
should  meet  it,  and  placed  upon  the  patrons  of  the  street  car 
company.  We  call  attention  to  this  fact  without  in  any  way 
endeavoring  to  indicate  to  what  extent  a  burden  is  being  un- 
reasonably placed  upon  street  car  transportation,  and,  of  course, 
upon  the  riding  public,  and  without  endeavoring  to  indicate 
just  where  the  line  equitably  should  be  drawn  in  regard  to  these 
burdens.  It  would  appear,  however,  that,  in  some  instances  at 
least,  an  unreasonable  burden,  so  far  as  the  riding  public  is  con- 
cerned, is  being  transferred  to  the  street  car  patrons.  In  our 
opinion,  the  city  authorities  should  within  reason  endeavor  to 
relieve  the  street  car  company  of  unreasonable  or  unnecessary 
burdens,  and  this  is  especially  so  in  a  situation  such  as  exists 
at  Kenosha,  where  the  transportation  business  has  never  been 
adequately  paying  or  reniinierative. 

We  earnestly  recommend  that  the  city  of  Kenosha  give  this 
matter  serious  consideration,  with  a  view  of  granting  relief 
along  this  line  where  equity  and  fairness  would  seem  to  demand 
that  relief  should  be  given. 

As  stated  heretofore,  it  is  impossible  to  compute  with  nicety 

in  the  time  allowed  us  what  rate  of  fare  ought,  in  justice  to  the 

company  and  to  the  public,  be  charged  in  the  city  of  Kenosha. 

The  important  point  is  to  have  the  operation  of  the  street  cars 

resimied.     It   is  thought  wise,   therefore,   that  the  Commision 

refrain  from  disposing  finally  of  the  fare  feature  of  the  case, 

and    retain    jurisdiction    over    the    proceeding,    so    that,    after 

operation   is  resumed,   and  the  effect  of  the  rerouting  of  the 

jitneys  that   is  elsewhere  provided  for  in  this  order,   can  be 

ascertained,  adjustment  may  be  made  to  suit  the  exigencies  of 

the  case.     It  is  impossible  to  even  indicate  at  this  time  what 

would  seem  to  be  an  equital)le  solution  of  the  fare  question, 
r.r.R.ioisE. 
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and  it  may  well  be  that  an  increase  in  the  fares  will  be  necessar^^. 
It  is  thought  that  at  present  the  company  should  resume  its 
operation  at  a  5-cent  fare,  subject  to  such  modification  as  may 
be  shown  to  be  necessary  and  proper. 

It  was  plain  from  the  testimony  that  was  presented  that  the 
public  of  Kenosha  did  not  feel  satisfied  with  the  sei-vice  that 
had  been  previously  afforded.  As  stated,  the  company  had 
operated  one-man  cars,  but  in  January,  1918,  had  changed 
its  method  of  operation  and  employed  female  conductors.  The 
cars  were  operated  during  the  period  of  approximately  ei^teen 
hours  a  day,  the  motormen  working  in  two  shifts  averaging  about 
nine  hours  and  ten  minutes  each,  and  the  women  working  in  three 
shifts  of  six  hours  each  per  day.  Under  a  recent  order  of 
the  Industrial  Commission  affecting  the  emploj-ment  of  women 
as  conductors,  it  may  be  impossible  for  the  company  to  avail 
itself  of  the  benefit  of  female  operatives  in  the  future.  This 
aggravates  an  already  very  difficult  labor  situation.  The  high 
wages  paid  labor  in  the  factories  in  Kenosha,  and  the  unusual 
labor  market,  make  emploj^ment  on  the  street  cars  at  the  wages 
that  were  heretofore  paid  thoroughly  imattractive  either  to  men 
or  women.  It  will  be  necessary  to  a  resumption  of  operation 
that  increases  in  pay  be  granted  to  operatives  sufficient  to  make 
the  work  attractive. 

It  appears  that  formerly  the  Milwaukee  Light,  Heat  &  Trac- 
tion Company  ran  its  interurban  cars  to  the  heart  of  the  city 
down  North  Main  street,  affording  additional  service  in  the  re- 
gion along  the  lake  shore  north  of  the  business  center  of  th^ 
city.  In  1913  certain  of  the  citizens  of  Kenosha  owning 
property  along  said  street  procured  an  injunction  against  the 
company,  restraining  it  from  maintaining  and  operating  over 
the  street  heavy  interurban  passenger  cars.  Desire  was  ex- 
pressed by  the  citizens  that  this  service  be  resumed.  It  appears 
that,  under  the  arrangement  existing  between  the  Kenosha 
Electric  Railway  Company  and  the  Milwaukee  Light,  Heat,  & 
Traction  Company,  under  which  cars  were  formerly  operated 
over  this  street,  the  traction  company  honored  transfers  from  the 
lines  of  the  Kenosha  company  to  points  on  the  traction  company's 
lines;  that  a  certain  division  of  revenue  derived  from  tbe  opera- 
tion of  interurban  lines  into  the  city  was  made,  by  which  the 
P.U.R.1918E. 
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Kenosha  company  obtained  some  financial  benefit  from  such 
operation.  It  would  seem  that  some  measures  might  be  adopted 
which,  in  the  interests  of  improved  street  car  service  in  the 
city  of  Kenosha  and  the  benefit  to  be  derived  from  resuming 
the  operation  of  these  intcrurban  cars  in  the  city,  would  result 
in  procuring  the  consent  of  the  plaintiffs  in  the  injunction  pro- 
ceeding to  a  dissolution  of  the  injunction.  If  that  could  be 
accomplished,  and  the  operation  of  these  interurban  cars  be 
resumed  on  some  basis  similar  to  the  plan  previously  in  force, 
by  which  the  Kenosha  traction  property  benefited  financially 
from  the  operation  of  these  interurban  cars  into  town,  it  would 
seem  advantageous  tp  the  city.  The  so-called  additional  burden 
to  property  owners  seems  such,  rather  in  theory  than  in  fact. 
Certainly  it  is  in  the  public  interest  that  these  cars  should  be 
operated  to  the  center  of  Kenosha.  It  is  urged  that  the  company 
do  what  it  can  to  carry  out  this  suggestion. 

[2]  Just  prior  to  the  cessation  of  operation  a  plan  had  been 
developed  designed  to  give  a  ten-minute  headway  on  all  of  the 
traction  lines  in  the  city  of  Kenosha.  This  plan  was  about  to 
be  made  effective  at  the  time  the  railway  operatives  ceased 
working  and  the  company  ceased  to  operate.  The  plan  has 
been  presented  to  the  Commission,  and,  while  it  appears  that 
some  of  the  schedules  proposed  provide  for  very  rapid  operation, 
it  seems  to  be  reasonably  calculated  to  effect  marked  improve- 
ments over  the  prior  service.  Perhaps,  with  the  assistance  of 
the  Commission  in  procuring  relief  from  the  frequent  delays 
at  railroad  crossings  th|it  were  previously  experienced,  the  pro- 
posed  schedules  can  be  maintained.  In  any  event  the  situation 
can  probably  be  very  much  improved  over  that  which  existed 
before,  if  the  traetion  company  will  report  to  the  Commission 
delays  at  railroad  crossings,  to  the  end  that  the  Commission 
may  take  the  matter  up  with  the  railroad  companies  involved 
and  see  if  unwarranted  closing  of  crossings  cannot  be  abolished. 
The  Commission  directs  the  company,  therefore,  to  report  to  it 
at  such  intervals  as  will  give  us  a  comprehensive  idea  of  the 
extent  to  which  free  operation  is  prevented  by  extraordinary 
delays  at  raili-oad  crossings,  and  the  Commission  will  then  take 
the  matter  up   with   the  railroad  companies.     This  direction 

is  based  on  the  company's  assertion  that  frequently  crossing* 
P.U.R.191gE. 
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wore  closed  by  railroad  cars  so  that  street  cars  could  not  pass  for 
an  unwarrantable  length  of  time. 

[3]  On  some  of  the  lines  it  was  the  custom  to  operate  on  a 
twenty-four-minute  schedule.  This  it  is  proposed  should  be 
abandoned,  and  a  ten-minute  headway  provided  on  all  of  the 
lines  in  the  city.  If  this  can  be  accomplished  and  the  headway 
maintained,  it  would  probably  meet  all  reasonable  present  require- 
ments for  rapid  transportation  in  the  city  of  Kenosha.  The 
company  will  be  expected,  therefore,  to  proceed  at  once  to  put 
the  plan,  as  outlined  to  the  Commission,  in  effect.  The  Com- 
mission will  retain  jurisdiction  over  the  service  question  in  the 
ease  until  it  can  be  finally  determined  what  modification,  if 
any,  of  the  company's  plan  is  necessary  for  adequate  service. 

[4]  The  number  of  jitneys  which  have  operated  in  Kenosha 
has  unquestionably  brought  about  a  very  serious  situation.  Since 
jitneys  were  licensed,  the  maximum  number  operated  in 
Kenosha  has  been  fifty-one  in  the  summer  of  1910,  and  about 
fifty  for  the  sunamer  periods  of  1916  and  1917.  The  number 
operating  in  1918  is  not  as  great,  being  somewhere  around  forty. 
These  jitneys,  through  the  routes  prescribed  and  because  of 
the  great  difficulty  in  policing  the  operation  under  the  Bonded 
Carrier  Law,  were  able  to  secure  a  large  share  of  the  short-haul 
or  largest-paying  traffic,  and  unquestionably  seriously  interfering 
with  the  operating  revenues  of  the  street  car  company. 

As  we  read  chapter  546  of  the  Laws  of  1915,  it  was  the  as- 
sumption of  the  legislature  that  the  so-called  jitneys,  which  were 
there  made  common  carriers,  would  ^^ate  as  an  additional 
means  of  transportation  and  be  a  public  benefit ;  and  it  was  not 
the  expectation  of  the  legislature  that  such  additional  transporta- 
tion would  in  and  of  itself  eventually  operate  as  a  severe  handi- 
cap to  the  service  of  the  street  car  companies.  This  would  seem 
to  be  clearly  apparent  from  subsection  2  of  §  1797-64  of  the 
statutes,  a  section  giving  the  Railroad  Commission  authority  to 
^pocify  reasonable  rates  and  the  proposed  general  routes  or 
territory  to  be  served,  as  well  as  the  hours  of  operation  reason- 
ably adapted  to  the  accommodation  of  the  public,  and  in  which 
subsection  it  is  clearly  stated  that  this  authority  of  the  Railroad 
Commission  is  to  be  exercised  regardless  of  any  other  service 

furnished;  the  question  of  competition  in  and  of  itself  being, 
r.U.R.ioiSE. 
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therefore,  not  the  primary  point  in  view  when  the  legislature 
passed  the  act. 

As  we  have  said,  it  conld  liardly  have  been  the  intention  oi 
the  legislature  that  the  Commission  would  authorize  routes  and 
specifications  of  service  for  the  so-called  jitneys,  wliich  would 
in  themselves  in  the  end  bring  about  poorer  service  on  the  whole 
to  the  public  than  was  liad  by  the  public  previous  to  the  advent 
of  the  jitneys.  A  glance  at  some  of  the  phases  of  the  law  would 
seem  to  show  clearly  that  it  was  the  intention  of  the  legislature 
to  provide  additional  and  better  service  for  the  public,  rather 
than  to  destroy  an  absolutely  necessary  service.  The  primary 
object  of  the  licensing  of  jitneys  is  declared  in  §  1  of  the  act  to 
be  to  require  reasonable  and  adequate  service  at  just  and  reason- 
able rates,  and  require  the  operation  over  general  routes  and 
within  certain  specified  territory  during  certain  hours.  The 
public  was  to  be  protected  by  bond,  but,  in  exercising  the  powders 
to  prescribe  routes  and  terms  of  service  for  the  jitneys,  the 
Commission  is  required  to  find  that  such  routes  and  service 
are  reasomMe  for  such  character  of  service,  and  that  the  pro- 
posed general  route  or  territory  to  be  covered  and  the  hours 
of  such  operation  are  reasonably  adapted  to  the  accommodaiion  of 
the  public.     (Subsection  2  of  §  1797-64.) 

The  legislature,  therefore,  had  in  view  the  ultimate  accom- 
modation of  the  public  and  better  service  for  the  public.  Such 
object  on  the  part  of  the  legislature  is  to  be  kept  constantly  in 
view  in  constniing  the  terms  of  the  act. 

The  routes  originally  laid  out  by  the  Commission  after  a 
hearing  for  Kenosha  were  very  general ;  in  fact,  so  general  that 
perhaps  it  may  be  said  that  the  policing  of  jitneys  as  tc> 
routes  became  a  matter  of  great  difficulty.  The  routes  were  so 
broad  as  to  permit,  so  far  as  the  general  traffic  was  concerne<l, 
the  carrier  to  pick  out  the  cream  of  all  the  traffic;  and,  while 
the  jitneys  did  not  cease  to  operate,  as  a  general  proposition, 
at  any  of  the  hours  when  traffic  was  necessary,  the  majority  of 
the  jitneys  concentrated  their  efforts  along  routes  and  lines 
and  within  hours  when  the  street  car  company  would  otherwise 
have  secured  a  considerable  proportion  of  the  patronage. 

While  it  is  impossible  to  state  the  exact  amount  of  trnHic 
which  was  thus  diverted  from  the  street  railway  company,  un- 

P.TT.R.3918E. 
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questionably  it  was  very  large,  and  materially  affected  the 
operating  conditions  of  the  company.  The  added  burden  of 
the  competition,  which  was  very  large  for  a  city  the  size  of 
Kenosha,  finally  brought  about  a  situation  where  the  street  car 
company,  if  it  is  to  operate  successfully,  must  be  protected  from 
this  competition  along  the  routes  and  lines  which  it  serves. 
It  is  perhaps  not  putting  the  situation  too  strong  to  say  that 
in  the  long  run  the  traffic  along  the  routes  served  by  the  street 
car  company  will  not  support  both  the  company  and  the  jitneys 
in  immediate  competition.  On  the  other  hand,  it  is  perfectly 
clear  that  the  ultimate  good  to  the  largest  proportion  of  patrons, 
either  of  the  jitneys  or  street  railway  company  along  these  lines 
and  routes,  will  best  be  served  by  the  constant  and  regular 
service  of  the  street  railway  company. 

We  find  that  the  routes  heretofore  prescribed  for  jitney  service 
in  the  city  of  Kenosha  by  this  Conmiission  have  become  an.  un- 
reasonable burden  upon  the  street  railway  company  and  against 
the  public  welfare  of  the  city  of  Kenosha,  and  that  the  public- 
welfare  of  the  city  of  Kenosha  will  best  be  served  by  eliminatiup 
jitney  or  bonded-carrier  service  from  the  territory  served  by 
the  street  railway  company,  and  restricting  the  territory  served 
by  the  jitneys  to  that  not  in  direct  competition  with  the  territory 
served  by  the  street  railway  company.  There  is  territory  in 
the  city  of  Kenosha  which  is  not  served  immediately  by  the  street 
railway  company  which  might  derive  some  benefit  from  jitney 
operation.  To  this  territory,  we  find  the  routes  of  the  jitneys 
should  be  restricted.  Operation  from  the  so-called  north  to  south 
side  of  the  city  by  jitneys  cannot  take  place  without  direct  com- 
petition with  the  street  railway  company.  The  routes  which  wo 
have  selected,  if  the  jitneys  will  there  operate,  are  restricted  to 
the  south  side  of  the  city  of  Kenosha  and  the  territory  not 
immediately  served  by  the  street  railway  company.  There  axe 
three  routes  set  out  in  order  where  jitney  service  might  be  of 
some  public  benefit  in  the  city  of  Kenosha.  The  routes  as  herein 
prescribed  will  be  along  and  upon,  and  not  off  from,  the  streets 
herein  named,  and  service  must  be  restricted  to  in  and  upon 
the  particular  streets  named.  The  service  must  be  continuous, 
and  should  not  be  Ici^s  than  eight  hours  per  d^y,  and  the  hours 
selected  should  be  such  as  to  equally  distribute  jitney  service 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


RE  WISCONSIN  GAS  &  E.  CO.  763 

throughout  the  period  of  traflSc,  from  early  morning  to  late  in 
the  evening. 

The  city  authorities  of  the  city  of  Kenosha  have  agreed  to 
co-operate  in  policing  the  bonded  carriers'  routes  and  enforcing 
the  law  relating  to  bonded  carriers  along  the  routes  as  hereinafter 
set  forth. 

The  license  numbers  of  the  bonded  carriers  now  authorized 
to  operate  in  the  city  of  Kenosha,  according  to  the  records 
in  the  office  of  the  Railroad  Conmiission,  bear  the  following 
numbers:  2501,  2502,  2504  to  2508,  inclusive;  2510,  2512  to 
2515,  inclusive;  2517  to  2519,  inclusive;  2521  to  2526,  inclusive; 
2528  to  2542,  inclusive.  The  license  numbers  outstanding  can 
be  renewed  or  changed  upon  application  to  the  Railroad  Commis- 
sion and  selection  of  one  of  the  new  routes  above  prescribed,  and 
all  licenses  to  operate  over  the  present  routes  shall  cease  to  be 
effective  or  lawful  as  such  license  on  and  after  midnight  of  June 
30,  1918. 


OAIjIFORNf  A  RAIIiROAD  COMMISSION. 

CITY  OF  SAN  JOSE' 

V. 

SOUTHERX  PACIFIC  COMPANY  et  al. 

[Decision  Xo.  5007;    Case  No.  1152.] 

Service  —  Railvoad  —  Union  depot  and  freight  terminal  —  Xeed  for, 

1.  A  union  passenger  station  and  freight  terminal  are  not  particu- 
larly needed  where,  due  to  the  fact  that  the  railroads  serving  the  city 
reach  practically  the  same  outside  points,  ^ere  is  small  expectation 
that  any  substantial  numl)er  of  passengers  will  desire  to  transfer  from 
one  line  to  the  other,  and  it  appears  that  several  small  freight  depots 
located  in  various  parts  of  the  city  would  be  more  convenient  to  ship- 
perB  than  one  large  terminal. 

Commissions  —  Constructive  sugaestions  —  Subject'matter  hey  and 
jurisdietion  —  Duty, 

2.  The  California  Commission  deems  it  to  be  its  duty  to  make  con- 
structive suggestions  relative  to  matters  of  public  service,  even  though 
through  lack  of  jurisdiction  it  is  unable  to  l(^ally  require  the  execution 
of  the  plan  suggested. 

[February  4,  1918.] 

Complaint  by  the  city  of  San  Jose  for  an  order  requiring 
the  Southern  Pacific  Conipauy  and  the  Western  Pacific  Railroad 
P.U.R.IOISE. 
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Company  to  install  a  union  passenger  station,  freight  depot, 
and  facilities  in  San  Jose ;  dismissed. 

Appearances  Earl  Lamb,  city  attorney,  for  city  San  Jose; 
George  D.  Squires  and  Elmer  Westlake  for  Southern  Paeitic 
Company;  Allan  P.  Matthew  and  A.  R.  Baldwin  for  the  West- 
em  Pacific  Railroad  Company;  L.  D.  Bohnett  and  C.  B.  Allen 
for  Palm  Haven  Investment  Company;  L.  D.  Bohnett  and 
Grant  R.  Bennett  for  Willow  Glen  Improvement  Club;  G. 
M.  Fontaine  for  City  Planning  Commission;  G.  M.  Fontaine 
and  W.  D.  Wall  for  San  Jose-Traffic  Bureau;  Faber  L. 
Johnston  for  San  Jose  Lumber  Company  and  other  interests 
in  East  San  Jose;  Mrs.  Edward  L.  Wilcox  for  Outdoor  Art 
League;  Mrs.  Thomas  Reed  for  Civic  League;  Miss  Clara  Smith 
for  Collegiate  Alumnfle. 

Thelen  and  Gordon,  Commissioners:  The  complaint  of  the 
city  of  San  Jos6  alleges,  in  effect,  that  Southern  Pacific  Company, 
hereinafter  at  times  referred  to  as  the  Southern  Pacific,  and  the 
Western  Pacific  Railroad  Company,  hereinafter  at  times  referred 
to  as  the  Western  Pacific,  are  railroad  corporations  operating 
railroads  within  the  state  of  California;  that  if  the  Southern 
Pacific  and  the  Western  Pacific  construct  their  railroads  as  pro- 
posed, there  will  be  two  main  line  railroads  operating  to  and 
through  the  westerly  portion  of  the  city,  each  operating  and 
maintaining  separate  railroads  with  all  necessary  appendages 
and  adjuncts,  including  freight  yards  and  freight  and  passenger 
stations;  that  the  effect  of  such  construction  and  operation  will 
be  to  surround  the  principal  portions  of  San  Jose  with  railroad 
tracks,  and  to  make  difficult  and  dangerous  interconnection 
between  the  city  of  San  Jose  and  the  surrounding  territory; 
that  such  construction  will  tend  to  scatter  industrial  plants  and 
manufacturing  establishments,  prevent  the  normal  gi'owth  of  the 
city  in  every  direction,  and  unnedessarily  depreciate  property 
values ;  that  the  convenience  and  safety  of  the  general  public  will 
be  best  served  by  a  concentration  of  the  railroad  tracks  entering 
and  passing  through  the  city,  by  the  operation  of  such  railroads 
over  a  single  set  of  tracks  or  over  adjacent  tracks  so  as  to  elim- 
inate  a  large  number  of  the  existing  and  proposed  grade  crossings ; 

that  for  the  Western  Pacific  to  best  serve  the  community,  it  should 
p.U.u.iyisE. 
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be  located  nearer  to  the  industrial  centers  or  have  access  to  them 
over  existing  tracks;  and  that  in  order  to  relieve  the  people  of 
San  Jose  and  vicinity  and  the  general  public  from  the  dangers, 
damage,  and  inconvenience  complained  of,  it  will  be  necessary 
to  concentrate  the  various  existing  and  proposed  tracks  of  the 
defendants,  and  to  relocate  some  or  all  of  them,  to  locate  and 
provide  for  the  joint  use  of  said  two  railroads  of  tracks,  freight 
depots,  and  a  union  passenger  station,  and  for  adequate  protec- 
tion of  all  crossings.*  The  city  of  San  Jose  asks  the  Railroad 
Commission  to  make  its  order  granting  the  following  relief: 

(a)  The  installation  of  a  union  passenger  station; 

(b)  The  installation  of  a  union  freight  depot  or  depots; 

(c)  The  relocation,  reorganization,  and  joint  use  of  the  exist- 
ing and  the  proposed  raih'oad  tracks ; 

(d)  The  adequate  protection  of  all  crossing? :  and 

(e)  Such  other  relief  as  in  the  judgment  of  the  Railroad  Com- 
mission may  be  necessary  or  expedient. 

The  answer^  of  the  Southern  Pacific  denies  the  material 
allegations  of  the  complaint. 

The  answer  of  the  Western  Pacific  denies  the  material 
allegations  of  the  complaint,  and  alleges  that  the  construction  of 
its  line  of  railroad  as  contemplated  to  and  through  the  city  of 
San  Jose  will  largely  increase  and  improve  the  transportation 
facilities  of  the  city  of  San  Jose  and  the  territory  contiguous 
thereto,  will  facilitate  the  transportation  of  freight  and  pas- 
sengers, will  stimulate  the  development  of  industrial  plants  and 
manufacturing  establishments,  and  will  encourage  the  nonnal  and 
natural  growth  of  the  city  of  San  Jose  in  every  direction. 

Public  hearings  in  this  proceeding  were  held  in  San  Jose  on 
December  21  and  22,  1917.  Additional  data  called  for  by 
the  presiding  commissioners  have  been  filed,  and  this  case  is 
now  ready  for  decision. 

By  stipulation  of  all  the  parties,  the  pleadings  and  testimony  in 
the  following  two  proceedings,  in  so  far  as  relevant,  will  be  con- 
sidered as  being  in  evidence  in  this  proceeding: 

1.  Application  No.  1066,  being  application  of  Southern  Pacific 

©ompany  for  permission  to  construct,  maintain,  and  operate  at 

grade  thirty-five  railroad  crossings  in  the  city  of  San  Jose  and 
r.U.R.ioisE/ 
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the  county  of  Santa  Clara  (decision  Xo.  3351,  made  on  May 
20,  1916,  10  Cal.  R  C.  159). 

2.  Application  No.  3139,  being  application  of  Western  Paeitic 
Railroad  Company  for  an  order  authorizing  the  construction  at 
grade  of  railroad  crossings  in  Alameda  county,  Santa  Clara 
county,  and  the  city  of  San  Jose  (decision  No.  4744,  made  on 
October  11,  1917,  P.U.R1918C,  594,  abstract). 

It  was  also  stipulated  that  such  documents  as  might  be  filed 
by  the  parties  subsequent  to  the  hearings  herein  should  be  con- 
sidered as  evidence  in  this  proceeding.  The  following  documents 
have  been  filed  by  the  parties  indicated,  have  been  given  exhibit 
numbers  as  specified,  and  will  be  considered  as  being  in  evidence 
in  this  proceeding  : 

Exhibit  No.  5  of  city  of  San  Jose — Application  of  the  Western 
Pacific  Railroad  Company  for  franchise,  together  with  form  of 
proposed  ordinance,  filed  July  23,  1917. 

Exhibit  No.  1  of  Southern  Pacific  Company — Application  of 
Southern  Pacific  Company  for  franchise  along  new  route,  together 
with  form  of  proposed  ordinance,  filed  August  9,  1915. 

Exliibit  No.  3  of  Southern  Pacific  Company — Estimate  for 
new  double  track  main  line  from  near  Polhemus  street  to  a 
connection  with  the  present  main  line  at  Monterey  road;  for  a 
new  passenger  station  and  track  system  near  the  Alameda; 
for  new  freight  yard  between  Santa  Clara  and  College  Park ;  and 
for  new  freight  station  at  San  Pedro  street. 

Exhibit  No.  1  of  the  Western  Pacific  Railroad  Company — - 
Estimated  cost  of  Niles-San  Jose  branch,  together  with  letter 
dated  January  10,  1918,  from  Mr.  T.  J.  Wyche,  chief  engineer, 
giving  details  of  estimates. 

Exhibit  No.  2  of  the  Western  Pacific  Railroad  Company — 
Agreement  to  be  entered  into  between  the  Western  Pacific  Rail- 
road Company  and  the  Utah  Construction  Company,  providing 
for  construction  of  the  Western  Pacific  Railroad  Company's 
Niles-San  Jos^  branch. 

Exhibit  No.  3  of  the  Western  Pacific  Railroad  Company — Cor- 
respondence between  Mr.  C.  M.  Levey,  president  of  the  W^estem 
Pacific  Railroad  Company,  and  Mr.  William  Sproule,  presi- 
dent of  Southern  Pacific  Company,  with  reference  to  possible 
joint  use  of  portion  of  Southern  Pacific's  Niles-San  Jose  branclu 
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Exhibit  Xo.  5  of  the  Western  Pacific  Railroad  Company — 
Letter  dated  January  2,  1918,  from  Mr.  Allan  P.  Matthew,  at- 
torney for  the  Western  Pacific  Railroad  Company,  inclosing 
auditor's  statement  to  November  30,  1917,  of  expenditures  by 
the  Western  Pacific  on  the  Niles-SaA  Jose  branch. 

Exhibit  Xo.  6  of  the  Western  Pacific  Railroad  Company — 
Letter  from  Mr.  A.  R.  Baldwin,  vice  president  and  general 
attorney  of  the  Western  Pacific  Railroad  Company,  dated 
January  21,  1918,  giving  estimated  net  loss  which  would  be 
sustained  by  the  Western  Pacific  Railroad  Company  if  its  pro- 
posed construction  from  the  Monterey  road  to  the  Alameda  were 
abandoned. 

Exhibit  Xo.  7  of  the  Western  Pacific  Railroad  Company — 
Letter  from  Allan  P.  Matthew,  attorney  for  the  Western  Pacific 
Railroad  Company,  dated  January  23,  1918,  inclosing  copy  of 
letter  dated  January  19,  1918,  from  Mr.  William  Sproule  to 
Mr.  C.  M.  Levey,  refusing  to  negotiate  for  joint  use  by  the 
Western  Pacific  Railroad  Copmany  of  any  portion  of  tlio 
Southern  Pacific's  Xiles-San  Jose  branch. 

The  subject-matter  of  this  opinion  will  be  discussed  under  the 
following  heads : 

1.  Southern  Pacific's  facilities  and  plans. 

2.  W^estern  Pacific's  plans. 

3.  City  of  San  Jose's  plans. 

4.  Xiles  San-Jose's  situation. 

5.  Willow  Glen  situation. 

6.  Suggested  plan  for  handling  Western  Pacific  situation. 

1.  Southern  Pacific's  Facilities  and  Plans. 

The  Southern  Pacific's  main  line,  coast  division,  enters  the 

city  of  San  Jose  from  the  northwest,  near  the  end  of  Autumn 

street,  runs  thence  eastward  across  a  number  of  streets,  including 

San  Pedro  street,  Xorth  First  street,  Xorth  Second  street,  and 

Xorth    Third   street,    thence   turns   southerly   and   runs   along 

Fourth*  street  longitudinally,  crossing  all  east  and  west  streets, 

through  the  heart  of  the  city  to  Reed  street,  thence  continuing 

south  over  a  private  right  of  way  to  and  beyond  the  Oak  Hill 

Cemetery  and  a  crossing  of  the  state  highway  on  the  Monterey 

road  at  Schuetzen, 
r.U.R.1918E. 
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The  Southern  Pacific's  Hue  to  Xiles  branches  from  the  main 
line  near  its  crossing  with  North  Second  street  and  runs  thence 
in  a  northeasterly  direction  out  of  the  city  of  San  Jose  to  Xiles. 

The  Southern  Pacific's  Santa  Cruz  branch  leaves  the  main  line 
near  Polhemus  street,  north  of  the  city,  runs  thence  in  a  souther- 
ly direction  to  and  along  Senter  street,  enters  the  city  limits 
at  San  Augustine  street,  thence  curving  to  the  west  and  running 
southerly  parallel  with  the  west  boundary  of  the  city  and  about 
50  feet  east  of  the  city  limits  across  the  principal  thoroughfare 
of  San  Jose,  known  at  this  point  as  the  Alameda,  thence  south 
to  Pine  street  and  thence  curving  to  the  west  and  running  out 
of  the  city  limits  and  beyond  to  Santa  Cruz. 

The  Southern  Pacific's  main  passenger  station  in  San  Jose  is 
located  in  the  northwesterly  portion  of  the  city,  opposite  the  end 
of  ilarket  street,  west  of  First  street.  The  Southern  Pacific 
also  has  a  passenger  station  on  the  Santa  Cruz  branch  south  of 
the  Alameda. 

The  Southern  Pacific's  freight  yards  in  San  Jos6  are  located 
in  the  general  territory'  lying  west  of  San  Pedro  street,  east  of 
the  Santa  Cruz  branch  and  north  of  Bassett  street,  partly  inside 
the  city  limits  and  partly  outside  the  city  limits. 

The  Southern  Pacific's  main  line  running  longitudinally  along 
Fourth  street  through  the  heart  of  the  city  was  constructed  under 
a  fifty-year  franchise,  which  expired  on  January  27,  1918. 

About  the  year  1090,  the  city  officials  of  San  Jose  indicated 
to  the  Southern  Pacific  that  this  franchise  would  not  be  renewed 
at  its  expiration,  and  that  it  would  be  necessary  for  the  Southern 
Pacific  to  obtain  a  diflFerent  right  of  way,  not  running  througli 
the  heart  of  the  city. 

The  Southern  Pacific  thereupon  commenced  the  purchase  of 

right  of  way  along  a  new  location  through  the  extreme  westerly 

portion  of  the  city  from  a  point  on  the  Santa  Cruz  branch  near 

San  Carlos  street,  thence  curving  to  the  east  and  continuing  in 

a  southeasterly  direction  until  it  joins  the  existing  main  line 

opposite  the  Oak  11  ill  cemetery  and  north  of  the  Schuetzen  Park 

crossing  of  the  Monterey  road.     The  i)urchase  of  this  new  right 

of  way  was  completed  in  1913.     The  price  paid  for  right  of  way 

was  testified  as  having  been  $865,000,  which  sum,  together  with 
P.U.R.1918E. 
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the  oommissions  and  interest  to  date,  Tvas  testified  to  amooBt  at 
the  present  time  to  approximately  $980,000. 

Mr.  Thomas  Ahearn,  division  superintendent  of  the  Southern 
Pacific,  testified  that  in  connection  with  the  proposed  new  lo- 
cation of  the  main  line,  the  company  also  purchased  at  about 
the  same  time  at  a  cost  of  approzimately  $96,800,  lands  for  a 
new  freight  terminal  along  the  existing  main  line  north  of  New- 
hall  street,  northwest  of  the  city  limits.  He  testified  that  when 
the  freight  terminal  is  moved  to  this  new  location,  the  existing 
freight  yards  will  be  devoted  to  industry  purposes. 

Mr.  Ahearn  also  testified  that  it  is  the  Southern  Pacifiers  plan 
to  abandon  the  present  Market  street  passenger  station  and  to 
construct  a  new  passenger  station  on  what  is  now  the  Santa  Cruz 
branch,  south  of  the  Alameda, 

The  Southern  Pacific  filed  as  its  exhibit  No.  3,  a  statement  of 
the  construction  expenditure  which  it  anticipates  in  connection 
with  the  proposed  alterations  in  and  about  San  Jose,  summar- 
ized as  follows : 

New  double  track  main  line  from  near  Polhemus  street  and  oon- 

necting  with  present  main  line  at  Monterey  road $620,070 

New  passenger  station  and  track  system  near  the  Alameda 712,240 

New  freight  yard  between  Santa  Clara  and  College  Park 427,350 

New  freight  station  at  San  Pedro  street 110,000 

Total $1,869,660 

The  foregoing  estimates  are  based  on  present  war  prices.  They 
include  no  land.  The  estimate  for  the  new  proposed  passenger 
station  south  of  the  Alameda  is  $120,000. 

Having  acquired  all  the  right  of  way  along  the  proposed  new 
location  for  the  main  line  in  the  westerly  portion  of  San  Jose,  the 
Southern  Pacific,  on  August  9,  1915,  filed  with -the  city  of  San 
Jose  its  application  for  a  franchise  along  the  proposed  new  route. 
'So  action  has  as  yet  been  taken  by  the  city  of  San  Jose  on  this 
application. 

On  November  19,  1915,  the  Southern  Pacific  filed  with  the 
Railroad  Commission  its  application  (application  No.  1966) 
for  authority  to  construct,  maintain,  and  operate  at  grade,  thirty- 
five  railroad  crossings  in  the  city  of  San  Jose  and  the  count\ 
of  Santa  Clara,  along  the  line  of  the  new  location  of  its  main 
line.  The  Railroad  Commission  granted  the  application  in  part, 
withholding  permission  for  the  crossing  of  several  streets  which, 
P.U.R.1918E.  49 
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in  its  judgment,  should  be  closed,  and  ordering  a  separation  of 
grades  on  West  Santa  Clara  street,  commonly  known  as  the  Ala- 
meda. The  order  was  made  on  April  20,  1916  (10  Cal.  R.  C. 
159).  An  application  of  the  city  of  San  Jose  for  rehearing, 
based  on  that  portion  of  the  order  which  required  that  the  city 
of  San  Jose  should  pay  35  pep  cent  of  the  cost  of  separating  the 
grades  at  the  Alameda,  was  denied  on  June  14,  1916  (10  Cal. 
R  C.  433).  The  city  of  San  Jose  thereafter  secured  from  the 
state  supreme  court  a  writ  of  certiorari.  On  June  4,  1917,  the 
supreme  court  rendered  its  decision  dismissing  the  writ  and  up- 
holding the  order  of  the  Eailroad  Commission  ( —  Cal.  — , 
P.U.R.1917E,  689,  165  Pac  967). 

Considerable  uncertainty  has  heretofore  existed  as  to  the  at- 
titude which  would  finally  be  taken  both  by  the  city  of  San  Jose 
and  the  Southern  Pacific  with  reference  to  the  continued  opera- 
tion of  the  Southern  Pacific  along  Fourth  street.  At  the  hear- 
ing herein,  the  presiding  commissioners  requested  both  the  city 
of  San  Jose  and  the  Southern  Pacific  to  make  definite  statements 
of  their  respective  attitudes  on  this  subject. 

Mr.  Thomas  H.  Reed,  city  manager  of  San  Jos6,  testified  that 
the  city  council  is  prepared  to  grant  a  franchise  to  the  Southern 
Pacific  over  its  proposed  new  route,  and  that  it  does  not  desire 
that  the  Southern  Pacific  shall  operate  along  Fourth  street  any 
longer  than  is  absolutely  necessary  until  its  line  can  be  con- 
structed along  the  new  location.  Mr.  Thomas  Ahearn,  division 
superintendent  of  the  Southern  Pacific,  testified  that  the  proper- 
ties hereinbefore  referred  to  have  been  purchased  by  his  company 
in  the  expectation  of  locating  its  main  line  along  the  proposed  new 
route  in  the  western  portion  of  San  Jose,  and  that  the  company 
proposes  to  abandon  its  operation  along  Fourth  street  as  soon 
as  possible.  He  further  testified  tha't  he  has  instructions  from 
his  company  to  accept  a  franchise  along  the  new  route,  provided 
that  its  tenns  are  just  and  reasonable. 

Thus,  for  the  first  time,  it  definitely  appears  that  both  the  city 

of  San  Jose  and  the  Southern  Pacific  Company  clearly  agree 

that  the  operations  of  the  Southern  Pacific  along  Fourth  street 

shall  not  be  continued  longer  than  necessary,  and  that  the  main 

line  shall  be  located  on  the  new  route  in  the  westerly  portion  of 

the  city.  No  objection  to  this  new  location  appears  in  this  ree- 
P.U.R.191SE. 
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ord,  and  we  may  regard  it  as  a  settled  fact  tiiat  the  main  line 
of  the  Southern  Pacific  will  be  constructed  aloi^  the  proposed 
new  route. 

Mr.  Aheam  testified  that  the  Southern  Pacific  now  has  on 
hand  sufficient  ties  for  the  new  construction,  but  that  there  may  be 
some  difficulty  in  securing  the  necessary  rails.  Whether  the  con- 
struction along  the  new  route  will  proceed  during  the  war  is  a 
matter  which  we  assume  will  be  determined  by  the  Director  Gen- 
eral of  Railroads. 

S.  Western  Pacific's  Plans. 

The  articles  of  incorporation  of  Western  Pacific  Railway  Com- 
pany, the  predecessor  of  the. Western  Pacific  Railroad  Company, 
filed  in  the  office  of  the  secretary  of  state  on  March  6,  1903,  pro- 
vided, in  addition  to  the  main  line,  for  a  number  of  branch  lines, 
including  an  intermediate  branch  line  from  a  point  at  or  near 
the  town  of  Hayward,  to  and  through  the  city  of  San  Josfi.  It 
was  always  recognized  that  without  branch  lines  tapping  the  pro- 
ducing sections  along  its  route,  the  Western  Pacific  Railway 
Company's  project  could  not  be  a  financial  success.  By  reason 
of  financial  difficulties,  however,  the  branch  line  to  San  Jose  was 
not  constructed. 

Upon  the  reorganization  of  Western  Pacific  Railway  Com- 
pany, after  its  inability  to  pay  the  interest  on  its  bonded  in- 
debtedness,  its  successor,  the  Western  Pacific  Railroad  Company, 
one  of  the  defendants  herein,  likewise  provided  in  its  articles 
of  incorporation  for  the  construction  of  a  brandi  line  of  railroad 
to  San  Jose.  Upon  the  reorganization,  provision  was  made  that 
the  new  corporation  should  sell  its  5  per  cent  gold  bonds  of  the 
face  value  of  $20,000,000,  the  proceeds  thereof  to  be  principal- 
ly used  in  the  purchase  or  construction  of  extensions  and  feeders 
(decision  No.  3453,  made  on  June  22,  1916  in  application  No. 
2351,  10  Cal.  R.  C.  438).  The  testimony  herein  shows  that  for 
a  number  of  years  the  commercial  interests  of  San  Jo86  have  been 
negotiating  with  the  Western  Pacific  and  its  predecessor  to  the 
end  that  a  branch  line  might  be  built  from  Nilee  to  San  Jose. 
The  record  shows  that  every  effort  was  made  by  the  chamber  of 
commerce  and  other  commercial  interests  of  San  Jose  to  induce 
the  Western  Pacific  to  construct  this  branch  line.     After  the 
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reorganization,  the  Western  Pacific,  having  now  available  the 
necessary  funds  for  the  construction  of  this  line,  agreed  to  con- 
Tstruct  the  same.  A  route  was  surveyed  from  Niles,  closely 
paralleling  the  Southern  Pacific's  Niles-San  Jose  branch  to  a 
point  near  the  northeasterly  city  limits,  thence  around  the  city 
on  the  east,  entering  the  city  limits  at  a  point  near  McKee  and 
Twenty-eighth  streets,  thence  southerly  through  a  portion  of  the 
city  east  of  Coyote  river,  thence  leaving  the  city  limits  at  I-icnd- 
rum  avenue,  again  crossing  a  small  comer  of  the  city  between 
Twenty-fourth  street  and  WiUiam  street,  thence  traversing  unin- 
corporated territory  in  a  southeasterly  direction  across  the  Coy- 
ote river  to  and  through  the  southeasterly  corner  of  the  city  of 
San  Jose,  and  thence  south,  leaving,  the  city  limits  through  what 
is  known  as  the  Phelan  tract  and  across  the  Southern  Pacific's 
main  line  south  of  the  city  to  the  Monterey  road.  Crossing  the 
Monterey  road,  the  line  as  surveyed  crosses  the  Southern  Pacific's 
newly  located  line  hereinbefore  referred  to,  between  Pomona  ave- 
nue and  Almaden  road,  and  thence  runs  northwesterly,  norther- 
ly, and  northeasterly  across  Almaden  road  and  Guadalupe  river, 
theace  through  a  high-class  residence  section  known  as  Willow 
Glen,  across  Minnesota  avenue,  Bird  avenue.  Willow  street, 
Broadway  avenue,  Coe  avenue,  and  Los  Gates  creek,  thence 
across  a  number  of  other  streets  and  the  Southern  Pacific's  Santa 
Cruz  branch  into  the  main  industrial  section  west  of  San  Jose, 
and  thence  across  a  number  of  important  streets,  including  San 
Carlos  street,  Park  avenue,  and  San  Fernando  street  to  a  point 
on  the  south  line  of  the  Alameda,  in  the  block  bounded  by  the 
Alameda,  Bush  street,  San  Fernando  street,  and  AVilson  avenue. 
As  has  been  well  said,  the  line  of  the  Western  Pacific  as  surveyed 
around  San  Jose  may  be  compared  to  a  fishhook,  the  point  being 
on  the  southerly  line  of  the  Alameda  west  of  the  city,  and  the 
shank  being  east  and  northeast  of  the  city.  The  line  as  surveyed 
from  the  Monterey  road  south  of  the  city  limits,  to  the  southerly 
line  of  the  Alameda,  closely  parallels  the  city  limits  to  the  south 
and  west,  but  at  no  point  enters  the  limits  of  the  city. 

Mr.  T.  J.  Wyche,  chief  engineer  of  the  Western  Pacific,  testi- 
fied that  the  company  has  as  yet  acquired  title  to  no  right  of  way 
from  Niles  to  the  northerly  limits  of  the  city  of  San  Jose,  but 
that  from  the  latter  point  to  the  Monterey  road,  south  of  the  city, 
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approximately  90  per  cent  of  the  necessary  right  of  way  has  been 
acquired,  and  that  from  the  Monterey  road  to  the  Alameda,  ap- 
proximately 80  per  cent  of  the  necessary  right  of  way  has  been 
purchased* 

Exhibit  No.  1  of  the  Western  Pacific  shows  an  estimated  cost 
of  $1,302,719  for  the  Western  Pacific's  Niles-San  Jos6  branch, 
estimated  as  follows : 

Kiles  to  McKee  road   (northeasterly  oitj  limits  of  San  Jos6)y 

main  line  16.58  miles,  sidings  1.71  miles  $460^00 

McKee  road  to  Southern  Pacific's  main  line  south  of  city  limits, 

main  line  3,032  miles,  sidings  3.68  miles  319,766 

Southern  Pacific  main  line  south  of  San  Jos^  through  Willow 
Glen  across  Los  Gatos  creek  to  Southern  Pacific's  Santa  Cms 
branch,  main  line  2.65  miles,  sidings  .81  miles 243,662 

Southern  Pacific's  Santa  Cruz  line  to  the  Alameda,  main  line  .825 

miles,  and  sidings  1.72  miles   219,191 

Total  $1,302,719 

Western  Pacific's  exhibit  No.  6  shows  that  the  expenditures 
incurred  by  the  Western  Pacific  on  this  line  to  November  30, 
1917,  were  $367,208.82,  as  follows: 


Total 
Expended. 


EzpeDditures 

North  o£ 

North 

Boundary  of 
San  Jos^. 


Expenditures 

South  of 

North 

Boundary  of 
San  Jos6. 


Road. 

1.  Engineering   

2.  Land  for  transportation  purposes 

3.  Grading 

6.  Bridges,  trestles,  and  culverts 

8.  Ties  

9.  Rails 

10.  Other  track  material  

11.  Ballast 

12.  Tracklaying  and  surfacing  . . . 
15.  Crossings  and  signs , 

General  Eafpenditures, 

71.  Organization  expense 

73.  Law  , 


$10,153.60 

346,561.27 

932.66 

10.13] 

1,477.61 

4,769.92; 

595.30 

133.86 

1,585.47 

487.37 

2.33 
509.30 


Totals  $367,208.82        $7,486.98    $369,721.84 


$7,127.82 


1.64 
367.52 


$3,025.78 

346,561.27 

932.6(( 

10.13 

1,477.61 

4,750.92 

595.30 

133.80 

1,585.47 

487.37 

.69 
151.78 


The  main  expenditure,  as  will  be  noted  from  the  foregoing 
table,  has  been  the  sum  of  $346,561.27  for  land  from  a  point  op- 
posite the  north  boundary  of  San  Jose  along  the  proposed  route 
east,  Bouth,  and  west  of  the  city. 

Exhibit  No.  6  of  the  Western  Pacific  shows  that  if  the  pro- 
posed line  from  the  Monterey  road  to  the  Alameda  is  abandoned, 
the  Western  Pacific  would  sustain  an  estimated  loss  of  $99,704.- 
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75  in  its  property  investment,  and  of  $9,938.74  in  its  engineering 
investment. 

The  Western  Pacific  proposes  to  construct  its  passenger  station 
in  East  San  Jose  on  the  nortiierly  line  of  Santa  Clara  avenue, 
between  Twenty-seventh  and  Twenty-eighth  streets. 

The  company  proposes  to  construct  its  principal  freight  ter- 
minal on  the  block  bounded  by  the  Alameda,  Bush  street,  San 
Fernando  street,  and  Wilson  avenue,  in  the  industrial  section 
west  of  San  Jose,  as  well  as  a  freight  house  back  of  its  passen- 
ger station  in  East  San  Jose,  and  team  tracks  on  the  Fhelan 
tract,  south  of  San  Jose,  together  with  a  team  track  north  along 
Fifth  street  to  Virginia  street. 

On  July  23,  1917,  the  Western  Pacific  filed  written  applica- 
tion with  the  city  of  San  Jose  for  a  franchise  crossing  the  streets 
along  its  surveyed  route  in  the  easterly  and  southeasterly  portion 
of  San  Jose.  On  August  20,  1917,  the  city  of  San  Jose  granted 
to  the  Western  Pacific  Company  a  fifty-year  franchise  from  and 
after  August  16,  1917,  along  the  route  requested  by  the  Western 
Pacific  Company. 

Thereafter,  on  August  22,  1917,  the  Western  Pacific  filed  its 
application  with  the  Eailroad  Commission  asking  authority  to 
construct  its  crossings  at  grade  along  its  route  in  the  city  of  San 
Jos6,  as  well  as  along  its  surveyed  route  in  the  county  of  Ala- 
meda and  the  county  of  Santa  Clara.  Reference  has  hereinbefore 
been  made  to  the  Railroad  Commission's  decision  No.  4744,  made 
on  October  11,  1917,  granting  the  application,  with  provision  for 
the  necessary  protection  of  the  grade  crossings  authorized. 

S.  City  of  San  Jose's  Plans. 

At  the  hearing  in  application  No.  3139,  the  city  of  San  Jose 
speared  through  its  city  manager  and  city  attorney  and  pro- 
tested against  the  granting  of  the  application  in  so  far  as  it  af- 
fected the  proposed  line  south  and  west  from  the  city  of  San 
JosS  from  the  Monterey  road  to  the  Alameda.  Particular  ob- 
jection was  made  against  the  construction  of  the  line  and  the 
crossing  of  the  streets  in  the  residence  district  known  as  Willow 
Glen. 

The  Railroad  Commission  having  ruled  that  in  an  application 
imder  §  43  of  the  Public  Utilities  Act,  the  Commission  was  au- 
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thorized  to  consider  onlj  the  safety  at  the  proposed  crossings^ 
and  not  any  question  of  public  convenience  and  necessity,  the  city 
filed  the  complaint  in  this  proceeding,  raising  all  the  issues  here- 
inbefore indicated. 

The  city,  at  the  hearing  herein,  presents  a  definite  plan  em^ 
bodied  in  its  exhibit  No.  T,  being  a  report  on  joint  steam  railroad 
terminals  for  the  city  of  San  Jos6  prepared  by  F.  A.  Nikirk,  as- 
sistant city  engineer.  The  recommendations  contained  in  this  re- 
port are  as  follows : 

1.  A  joint  freight  terminal  should  be  built  at  or  about  the 
present  Southern  Pacific  freight  station,  west  of  San  Pedro  street. 

2.  A  joint  passenger  terminal  should  be  built  at  a  point  at  or 
near  the  present  west  side  passenger  station. 

3.  The  railway  lines  entering  and  leaving  said  terminals 
should  be  used  in  common  by  all  steam  railroads  within  the  city. 

Mr.  G.  M.  Fontaine,  a  member  of  the  city  planning  commis- 
sion of  San  Jos§,  presented  as  his  personal  suggestion  a  modifica- 
tion of  the  city's  plan,  contemplating  that  the  Southern  Pacific's 
main  line  from  the  straight  track  west  of  Second  street  should 
be  constructed  on  a  tangent  through  the  tier  of  blocks  between 
Washington  street  and  Julian  street,  to  a  point  near  Coyote 
creek,  where,  with  a  curve  to  the  south,  the  line  would  connect 
at  or  near  Alum  Rock  avenue  with  the  located  line  of  the 
Western  Pacific  east  of  San  Jos6.  The  latter  line  was  suggested 
as  a  joint  line  for  both  railroads.  Without  going  further  into 
this  plan,  and  while  it  would  probably  have  tJie  advantage  of 
avoiding  more  grade  crossings  than  any  other  plan  thus  far 
suggested,  it  has  the  exceedingly  grave  disadvantage  of  providing 
for  a  mileage  of  approximately  2^  miles  more  from  tlie  connec- 
tion of  the  main  line  of  the  Southern  Pacific  Company  with  the 
Santa  Cruz  line  than  the  new  location  in  the  westerly  portion 
of  San  Jose  proposed  by  the  Southern  Pacific  and  now  approved 
by  the  city.  For  this  reason  alone,  the  plan  would  seem  to  be 
impracticable. 

[1]  Referring  first  to  the  matter  of  a  union  passenger  station, 
the  testimony  shows  that  the  points  reached  by  the  Western 
Pacific  are  almost  all  also  reached  by  the  Southern  Pacific,  and 
that  there  is  no  reasonable  expectation  that  any  substantial 
nmmber  of  passengers  will  desire  to  transfer  in  the  city  of  San 
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Jose  from  one  of  these  two  railroads  to  the  other.  Although 
the  city  of  San  Jose  would  like  to  have  a  union  passenger  station, 
it  does  not  insist  thereon.  The  testimony  shows  clearly  that 
a  union  passenger  station  is  not  particularly  needed  in  San  Jose^ 
although,  if  it  could  be  secured  as  an  incident  to  other  matters, 
there  would  certainly  be  no  objection  to  it. 

Referring  next  to  union  freight  terminals,  there  is  no  evidence 
herein  to  show  that  on  the  facts  existing  in  San  Jose  such 
terminals  would  be  desirable.  In  fact,  it  appears  that  in  San 
Jose,  the  construction  of  several  small  freight  depots  in  various 
parts  of  the  city  would  be  just  as  convenient  to  the  shippers 
as  if  there  were  a  joint  freight  depot.  Such  construction  would 
avoid  serious  operating  difficulties  which  would  be  encountered 
in  connection  with  a  joint  freight  terminal,  and  would  also  give 
to  the  Western  Pacific  a  better  opportunity  to  develop  business. 
While  it  would  be  possible  for  each  railroad  to  operate  alternately 
a  joint  freight  terminal  or  to  form  a  terminal  company  for 
this  purpose,  either  alternative  is  impracticable  as  applied  to 
the  existing  conditions  in  San  Jos6. 

The  testimony  shows  that  although  the  city  of  San  Jose  would 
be  pleased  to  have  a  union  passenger  station  and  union  freight 
terminals,  its  real  purpose  in  filing  the  present  complaint  is  to 
avoid  the  large  number  of  grade  crossings  which  will  result  from 
construction  along  the  Western  Pacific's  survey,  and  particularly 
to  avoid  the  grade  crossings  and  the  proposed  construction  of 
the  Western  Pacific's  line  through  the  Willow  Glen  district. 
If  the  Southern  Pacific's  line  is  constructed  along  the  new  route, 
and  if  the  Western  Pacific  constructs  its  line  as  proposed,  a 
large  number  of  grade  crossings  not  now  in  existence  will  be 
created  by  the  Southern  Pacific  in  the  southwesterly  portion  of 
the  city  and  by  the  Western  Pacific  in  the  Willow  Glen  district, 
and  two  lines  of  railroad  will  girdle  the  city  at  this  point 

The  testimony  shows  that  the  officials  of  the  city  have  no 
objection  to  the  construction  of  the  Western  Pacific's  line  through 
and  around  the  easterly  section  of  the  city  to  the  Monterey  road 
south  of  the  city.  Although  quite  a  number  of  grade  crossings 
will  necessarily  result  from  this  construction,  the  parties  are  ap- 
parently satisfied  with  the  provision  for  the  protection  of  these 
crossings  made  b;^  the  Bailroad  Commission  in  its  said  decision 
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INTo.  4744,  and  there  is  a  possibility  that  this  line  may 
develop  considerable  business  in  this  territory.  The  record 
shows  no  substantial  reason  why  this  part  of  the  Western  Pacific's 
line  should  not  be  constructed  if  its  project  is  carried  forward. 
This  construction  would  leave  for  solution  the  Willow  Glen 
problem. 

4.  NUea-San  Jose  SUvaium. 

For  11  miles,  from  Niles  to  Milpitas,  the  surveyed  line  of  the 
Western  Pacific  runs  within  a  stone's  throw  of  the  existing 
Niles-San  Jose  line  of  the  Southern  Pacific.  From  Milpitas 
south  to  the  northerly  limits  of  San  Jos6,  a  distance  of  approxi- 
mately 9  miles,  the  lines  are  nowhere  more  than  2^  miles  apart. 

Mr.  Thomas  Aheam  testified  that  twice  the  present  business 
could  easily  be  handled  over  the  Southern  Pacific's  ISTiles-San 
Jose  line. 

Western  Pacific's  exhibit  No.  1  shows  that  the  estimated  cost 
of  the  Western  Pacific's  proposed  line  from  Niles  to  the  north 
city  limits  of  San  Jose  will  be  $460,100. 

In  the  light  of  these  facts  there  is  no  reasonable  excuse  for 
the  duplication  of  the  present  railroad  facilities  from  Xiles  to 
San  Jose.  The  existing  line  of  the  Southern  Pacific  is  ample 
to  take  care  of  the  traffic  of  both  the  Southern  Pacific  and  the 
Western  Pacific  for  many  years  to  come.  If  any  new  con- 
struction is  necessary,  the  money  should  be  expended  in  double 
tracking  and  block  signaling  the  present  Southern  Pacific  line. 
If  this  were  done,  the  Western  Pacific  could  get  into  San  Jose 
without  duplicating  the  present  investment  of  the  Southern 
Pacific  Company,  additional  grade  crossings  would  be  avoided, 
the  Southern  Pacific  would  secure  interest  on  a  portion  of  its 
investment  in  the  existing  line,  and  both  the  Southern  Pacific 
and  the  Western  Pacific  would  be  better  off  financially. 

The  testimony  shows  that  on  August  10,  1917,  Mr.  C.  M. 
l^vey,  president  of  the  Western  Pacific,  wrote  to  the  Southern 
Pacific,  suggesting  a  joint  use  of  the  Southern  Pacific's  line 
from  Niles  to  Milpitas,  a  distance  of  approximately  11  miles. 
Mr.  Levey  intended  to  have  the  line  of  the  Western  Pacific 
diverge  from  this  point  to  the  southeast,  the  line,  however,  at 
no  point  to  be  more  than  1^  miles  distant  from  the  Soutfaem 
Pacific/'s  line. 
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After  a  period  of  negotiation,  Mr.  William  Sproule,  president 
of  the  Southern  Pacific,  replied,  on  November  20,  1917,  as 
follows:  **Aite^  considering,  conclusion  has  been  reached  that 
for  this  piece  of  track  it  would  not  be  a  ccmvenient  arrangement 
to  have  it  occupied  and  operated  by  two  companies.  I  wish  to 
thank  you,  however,  for  giving  us  the  opportunity  of  considering 
it,  and  will  take  early  occasion  to  talk  with  you  about  it"  . 

The  advantage  to  both  railroads  of  joint  operation  of  at  least 
a  part  if  not  all  of  the  Southern  Pacific's  Niles-San  Jos6  line 
being  obvious,  the  presiding  commissioners  at  the  hearing  asked 
Mr.  Levey  whether  he  were  still  willing  to  negotiate  to  this  end. 
Mr.  Levey  having  testified  in  the  affirmative,  counsel  for  the 
Southern  Pacific  was  asked,  in  view  of  the  present  situation 
and  also  of  the  altering  attitude  of  the  public  toward  needless 
and  useless  expenditures  in  duplicating  existing  railroad 
properties,  if  he  would  not  take  up  the  matter  again  with  the 
president  of  the  Southern  Pacific  Company.  The  matter  was 
again  taken  up  with  Mr.  Sproule,  whereupon  on  January  19, 
1918  he  gave  his  answer  as  follows:  "Having  gone  further  into 
this  subject,  have  again  come  to  the  conclusion  previously  reached 
that  it  is  advisable  for  use  to  retain  our  facilities  for  the  further 
development  of  the  company.'' 

Joint  operating  agreements  between  rival  railroads  are  quite 
common  in  California  as  well  as  in  other  sections  of  the  country. 
The  Southern  Pacific  and  the  Santa  Fe  have  an  agreement  for 
joint  operation  over  the  Tehachapi  grade. 

Likewise,  the  Santa  Fe  and  the  Salt  Lake  have  an  arrange- 
ment for  joint  operation  between  Daggett  at  a  point  near  the 
city  of  Riverside,  a  distance  of  about  100  miles.  The  station 
employees  are  joint,  an  arrangement  satisfactory  to  both  parties 
having  been  made  with  reference  to  the  payment  of  mainte- 
nance and  operating  expenses,  depreciation,  and  a  fair  return 
on  the  investment 

No  logical  reason  exists  why  a  similar  arrangement  should  not 
be  made  between  the  Southern  Pacific  and  the  Western  Pacific 
covering  the  Mles-San  Jose  branch  or  at  least  that  portion  thereof 
which  lies  between  Niles  and  Milpitas. 

The  attitude  of  the  Southern  Pacific  in  refusing  to  negotiate 
on  this  subject  with  the  Western  Pacific  does  not  eommaid  itself 
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to  US*  This  attitude  is  contrary  to  the  growing  realization  that 
our  nation  must  put  an  end  to  further  wasteful  duplication  ot 
railroad  construction-  If  the  government  owned  the  railroads  of 
the  country  as  it  is  now  operating  them,  we  may  be  sure  that  no 
such  construction  would  be  permitted.  More  and  more,  our 
people  will  judge  the  acts  of  our  railroads,  particularly  in  the 
matters  of  duplicate  construction  and  duplicate  operation,  by 
what  the  govenunent  would  do  if  it  both  owned  and  operated  the 
property. 

We  assume  that  the  question  whether  the  Western  Pacific  shall 
get  into  San  Jos6  will  be  passed  upon  by  the  Director  General  of 
Kailroads.  If  he  decides  that  the  proposed  construction  is  not 
justified,  particularly  at  present,  there  will  be  no  need  for  con- 
sidering further  the  matter  now  under  consideration.  On  the 
other  hand,  if  he  decides  that  the  Western  Pacific  may  enter  San 
Jos6,  we  hope  that  he  will  take  stops  to  have  this  done  in  such 
a  manner  as  to  prevent  the  wasteful  duplication  now  contemplated 
in  connection  with  the  Niles-San  Jose  situation. 

6.  Willow  Olen  Situation, 

Beference  has  already  been  made  to  the  fact  that  the  proposed 
line  of  the  Western  Pacific  southwest  of  the  city  of  San  Josfi  is 
projected  through  the  high-class  residential  district  known  as  the 
Willow  Glen  district  There  are  no  industries  in  this  district, 
and  the  testimony  shows  that  the  Western  Pacific  does  not  expect 
to  secure  any  business  here.  The  line  through  this  district  is 
merely  a  bridge  between  the  Monterey  road  and  the  industrial 
section  located  west  of  the  city  and  between  Los  Gatos  Creek 
and  the  Alameda. 

It  is  our  judgment  that  if  there  is  any  reasonable  way  in  which 
the  Western  Pacific  can  reach  the  industrial  district  south  of  the 
Alameda  without  traversing  the  Willow  Glen  district,  the  pro- 
posed construction  of  the  Western  Pacific  through  this  district 
should  not  be  consummated. 

On  the  other  hand,  we  realize  that  unless  the  Western  Pacific 
can  reach  the  industrial  section  south  of  the  Alameda  and  west 
of  the  city,  its  construction  to  San  Jose  would  not  be  justified. 

We  are  thus  confronted  with  the  problem  of  enabling  the 
Western  Pacific  te  reach  the  district  south  of  the  Alameda  and 
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west  of  the  city  without  traversing  the  Willow  Glen  district. 
This  b  iiie  problem  which  the  city  of  San  Jose  really  had  in 
mind  when  it  filed  the  complaint  herein,  and  is  the  one  problem 
which,  in  addition  to  the  Niles-San  Jose  situation,  requires  a  con- 
structive soluticm. 

6.  Suggested  Plan  for  Handling  Western  Pacific  SUuaium. 

[2}  We  shall  now  make  our  suggestion  as  to  how  we  believe 
the  Western  Pacific's  problem  can  be  handled  in  a  manner  just 
to  all  parties  concerned*  While  we  realize  that  the  Railroad  ^ 
Commission  does  not  have  jurisdiction  to  make  an  order  com- 
pelling the  complete  execution  of  this  plan,  we  nevertheless  are 
of  the  opinion  that  it  is  ^e  duty  of  public  authorities  to  be 
constructive  in  suggestion,  even  though  they  cannot  legally  compel 
obedience  to.  an  order  made  in  conformity  to  such  suggestion. 

The  ideal  solution  of  the  problem,  in  our  judgment,  would 
be  running  rights  for  the  Western  Pacific  on  the  Southern 
Pacific's  line  from  Niles  to  San  Jose  and  as  far  through  the 
city,  along  both  the  proposed  main  line  and  the  Santa  Cruz 
branch  as  it  may  be  necessary  for  the  Western  Pacific  to  go 
to  reach  the  existing  industries  on  the  west  side  and  the  terminal 
properties  which  it  has  already  acquired  in  that  vicinity.  There 
is  no  reason  why  the  Western  Pacific  could  not  build  its  neces- 
sary industry  tracks  and  spur  tracks  from  the  line  of  the  Southern 
Pacific  as  well  as  from  a  line  owned  by  itself.  In  this  way, 
the  industrial  section  between  the  Alameda  and  Los  Gates 
C'reek  could  be  satisfactorily  reached  by  the  Western  Pacific 
without  traversing  the  Willow  Glen  district. 

If  the  Western  Pacific  desires  to  constnact  its  east  side  line, 
this  could  be  done  from  a  point  on  the  Southern  Pacific's  line 
near  the  northeasterly  limits  of  the  city,  and  to  and  thence  along 
the  Western  Pacific's  surveyed  route  to  the  Monterey  road. 

The  Western  Pacific's  passenger  station  could  be  located,  as 
planned,  on  Santa  Clara  street  between  Twenty-seventh  and 
Twenty-eighth  streets,  in  case  the  company  did  not  desire  to 
arrange  for  passenger  facilities  on  the  west  side  of  the  city. 

The  Western  Pacific's  freight  yards  could  be  located  at  some 
point  near  the  northerly  limits  of  the  city,  where  cars  from  both 
the  east  and  the  west  side  would  be  assembled  into  trains,  and 
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traiiiB  couung  in  with  cars  for  both  sides  of  the  city  could  be 
split  up. 

The  plan  just  suggested  would  result  in  the  saving  of  several 
hundred  thousand  dollars  in  construction  cost  to  the  Western 
Pacific,  would  yield  to  the  Southern  Pacific  a  substantial  revenue 
as  rental  of  its  line,  would  permit  the  Western  Pacific  to  make 
its  desired  industrial  developments,  and  would  make  unnecessary 
the  proposed  construction  through  the  WiUow  Glen  district  and 
the  additional  grade  crossings  connected  therewith. 

The  foregoing  plan  is  suggested  on  the  assumption  that  the 
Federal  authorities  will  permit  the  proposed  entry  by  the  Western 
Pacific  into  San  Jose.  The  facts  have  been  quite  fully  set  forth 
herein.     The  policy  is  for  the  government  to  determine. 

While,  as  hereinbefore  indicated,  the  Railroad  Commission  is 
without  jurisdiction  to  compel  the  performance  of  vital  portions 
of  the  plan  herein  suggested,  without  which  the  plan  itself  cannot 
be  executed,  we  are  still  hopeful  that  the  parties  to  this  proceed- 
ing, animated  by  a  desire  to  avoid  useless  expenditures,  will 
agree  on  the  plan  herein  suggested  or  some  similar  plan  which 
vdll  accomplish  the  same  purposes. 

For  the  reasons  hereinbefore  indicated  it  will  be  necessary  to 
dismiss  this  complaint. 

We  submit  herewith  the  following  form  of  order; 

ORDER. 

Public  hearings  having  been  held  in  the  above-entitled  pro- 
ceeding, the  proceeding  having  been  submitted  and  being  now 
ready  for  decision,  and  the  Eailroad  Commisssion  finding  that 
the  installation  of  a  union  passenger  station  in  the  city  of  San 
Jose  is  not  necessary,  that  the  installation  of  a  union,  freight 
depot  or  depots  is  not  advisable,  that  the  protection  ordered 
by  the  Eailroad  Commission  at  the  grade  crossings  in  connection 
with  the  applications  of  the  Southern  Pacific  Company  and  the 
Western  Pacific  Railroad  Company  heretofore  passed  upon  has 
not  been  questioned,  and  that  the  Eailroad  Commission  is  with- 
out jurisdiction  to  compel  the  enforcement,  in  its  entirety^  of  the 
solution  of  the  San  Jose  railroad  problem  suggested  by  the  Com- 
mission in  the  opinion  which  precedes  this  order. 
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It  is  hereby  ordered  that  the  complaint  in  the  above-entitled 
proceeding  be  and  the  same  is  hereby  dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  state  of  California. 


CALIFORNIA  RAILROAD  COMMISSION. 

KE  REASONABLENESS  OF  THE  PRACTICES  AND  METH- 
ODS OF  TRANSPORTATION  COMPANIES. 
[Decision  No.  5318;  Case  No.  1202.] 

Automobiles  —  Leasing  of  equipment  by  transportation  cotnpanies. 

The  practice  of  automobile  transportation  companies  of  leasing 
equipment  or  employing  drivers  or  operating  cars  on  a  percentage  basis 
of  compensation  dependent  on  the  gross  receipts  per  trip  is  unreason- 
able; and  such  companies  must  either  own  their  equipment  or  lease  it 
for  a  specified  amount  on  a  trip  or  term  basis,  the  leasing  not  to  in- 
clude the  services  of  a  driver  or  operator,  such  services  to  be  made  on 
the  basis  of  a  contract  by  which  the  driver  or  operator  becomes  an 
employee  of  the  transportation  company. 

[April  17,  1918.] 

Proceeding  instituted  by  the  Commission  on  its  own  motion 
to  investigate  the  practices  and  methods  of  automobile  trans- 
portation companies ;  existing  practice  with  reference  to  leasing 
of  equipment  and  employment  of  drivers  condemned  and  rules 
governing  the  same  established. 

Appearances :  Warren  E.  Libby  for  Pickwick  Stages,  southern 

division;  T.  E.  Morgan  for  United  States;  H.  H.  Stephens  for 

Southern  California  Stages;  George  M.  Waddell  for  White  Star 

Auto  Tours  Corporation ;  Harry  L.  Weisbaum  for  Golden  State 

Auto  Tours  Corporation;  F.  D.  Howell,  chief  engineer,  board  of 

public  utilities  of  the  city  of  Los  Angeles ;  Marshall  Stimson  for 

Sunset  Surety  Company,  owner  Liberty  Bus  Line ;  0.  B.  Gillespie 

for  Davis-Sehaub  Auto  Service ;  Carl  C.  Allen  for  Anchor  Line 

Stages;  Walter  J.  Burpee  for  Peerless  Auto  Stage  Association; 

W.  A.  Latta  for  Star  Auto  Stage  Association;  O.  M,  Spangler 

for  Union  Line  of  San  Mateo;  J.  E.  McCurdy  for  Peninsula 

Eapid  Transit  Company ;  John  V.  Eilippini  and  Floyd  Hanchett 

for  California  Stages  Company. 
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Thelen  and  Gordon,  Commissioners:  This  is  a  proceeding 
instituted  by  the  Eailroad  Commission  on  its  own  motion  to 
investigate  the  practices  and  methods  of  transportation  companies 
as  defined  in  chapter  213,  Laws  of  1917,  with  reference  to  the 
leasing  of  transportation  equipment 

The  Pickwick  Stages,  southern  division,  and  Al  Hayes, 
manager ;  United  Stages  and  T.  E.  Morgan,  manager ;  Southern 
California  Stages  and  H.  H.  Stephens,  manager;  White  Star 
Auto  Stages  and  George  M.  Waddell,  manager;  Union  Auto 
Stages  and  J.  M.  Powers,  manager;  Star  Auto  Stage  Association 
and  Charles  Wade,  manager;  Anchor  Stage  Line  and  Carl  C. 
Allen,  manager ;  Union  Line  of  San  Mateo  and  O.  M.  Spangler, 
president;  and  Peerless  Auto  Stage  Association  and  Percy  L. 
Bliss,  agent, — were  ordered  to  aj^ear  and  to  show  cause,  if  any 
why  the  Commission  should  not  proceed  with  this  investigation. 
They  were  notified  that,  no  good  cause  appearing  to  the  contrary, 
the  Commission  would  proceed  with  the  investigation  and  make 
such  order  as  to  the  Commission  might  seem  reasonable. 

Public  hearings  were  held  in  Los  Angeles  on  March  6,  1918, 
and  in  San  Francisco  on  March  6,  1918. 

Chapter  213,  Laws  of  1917,  approved  May  10,  1917,  confers 
on  the  Railroad  Commission  jurisdiction  over  transportation 
companies  engaged  iii  the  transportation  of  persons  or  property' 
by  automobile,  jitney  bus,  auto  truck,  stage,  or  auto  stage  as 
common  carriers  for  compensation  over  any  public  highway 
in  this  state  between  fixed  termini  or  over  a  regular  route,  so 
defined  in  the  act 

Section  5  of  said  chapter  213  provides  in  part  as  follows: 
"No  transportation  company  shall  hereafter  exercise  any  right 
or  privilege  under  any  franchise  or  permit  hereafter  granted 
by  any  incorporated  city  or  town,  city  and  county,  or  county, 
without  first  having  obtained  from  die  Bailroad  Commission  a 
certificate  declaring  that  public  convenience  and  necessity  require 
the  exercise  of  such  right  or  privilege,  but  no  such  certificate 
shall  be  required  of  any  transportation  company  as  to  the  fixed 
termini  between  which  or  the  route  over  which  it  is  actually 
operating  in  good  faith  on  ilay  1,  1917." 

Some  of  the  transportation  companies  operating  on  and  prior 
to  May  1, 1917,  under  the  title  of  "companies"  and  "associations" 
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have  had  arrangements  whereby  the  equipment  used  in  their 
service  has  not  been  owned  by  them,  but  has  been  leased  by 
them  imder  an  arrangement  whereby  the  owner  of  the  equip- 
ment either  drives  the  car  himself  or  furnishes  an  ^nployee  as 
driver.  All  expenses  of  maintenance  and  operation,  including 
also  municipal  licenses  and  indemnity  bonds,  are  borne  by  the 
owner  of  the  car.  The  compensation  paid  to  the  owner  of  the 
car  is  a  percentage  of  the  gross  revenue  earned  by  the  car,  the 
percentage  varying  from  80  to  90  per  cent  of  the  revenue  derived 
from  the  operation  of  the  individual  car.  The  car  owner  is 
required  to  protect  the  schedule  of  the  run  to  which  he  is 
assigned,  and  to  comply  with  all  state  and  municipal  regulations. 
The  stage  company  or  lessee  is  relieved  of  all  responsibility  for 
maintenance  or  operation,  and  practically  acts  as  a  ticket 
agency  or  broker.  These  companies  or  associations  claim  the 
ownership  of  the  right  to  operate  routes,  and  urge  that  they 
were  in  the  business  of  a  transportation  company  in  good  faith 
on  May  1,  1917,  in  accordance  with  the  provisions  of  section  5 
of  chapter  213,  Laws  of  1917. 

The  attention  of  the  Commission  having  been  directed  to  the 
fact  that  frequent  changes  are  being  made  in  the  owners  of  cars 
operating  on  various  routes  under  the  Commission's  jurisdiction, 
that  operators  are  claiming  rights  to  certain  designated  runs  by 
reason  of  having  operated  over  them  as  individuals  continuously 
for  periods  preceding  May  1,  1917,  and  that  other  individual 
operators  have  been  placed  on  runs  by  the  self-styled  companies 
and  associations,  such  individual  operators  not  having  operated 
prior  to  May  1,  1917,  the  Commission  determined  that  a  full 
investigation  into  the  practice  of  so-called  leasing  of  equipment 
was  desirable  and  thereupon  initiated  this  proceeding. 

We  shall  now  outline  briefly  the  status  of  each  transportation 
company  cited  to  appear  in  this  proceeding,  as  shown  by  the 
testimony  herein. 

The  Pickwick  Stages,  southern  division,  with  headquarters 
at  San  Diego,  is  a  copartnership  consisting  of  four  members. 
This  line  operates  between  Los  Angeles  and  San  Di^o,  San 
Diego  and  El  Centre,  and  El  Centre  and  various  points  in 
the  Imperial  Valley.  The  copartnership  as  such  owns  no  equip- 
ment. Individuals  who  are  members  of  the  copartnership  own 
P.U.R.1918E. 
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nine  cars.  The  remaining  thirty-one  cars  are  operated  by  third 
parties  on  a  basis  whereby  a  percentage  of  the  receipts  from 
their  operation  accrues  to  the  car  owner.  The  Pickwick  Stages, 
in  return  for  the  percentage  retained,  furnish  offices,  pay  for 
advertising  and  terminal  expenses  such  as  ticket  clerks,  and 
attend  to  the  filing  of  schedules  with  the  Bailroad  Commission. 
Municipal  licenses  are  taken  out  in  the  name  of  the  Pickwick 
Stages,  and  their  cost  is  charged  to  the  owner  of  the  car.  In- 
demnity bonds,  required  by  s(xae  of  the  mimicipalities  through 
which  the  line  operates,  are  taken  out  in  the  name  of  the  Pick- 
wick Stages,  and  the  cost  of  such  bonds  is  charged  to  the  owner 
of  the  car.  Frequent  changes  have  been  made  in  the  individual 
operators  who  are  running  under  the  Pickwick  Stages  schedules, 
and  it  has  not  been  thought  necessary  to  secure  the  approval 
of  the  Kailroad  Commission  in  the  transfer  of  individual 
operators.  No  evidence  was  presented  indicating  that  written 
leases  or  agreements  outlining  the  method  of  operation  and  the 
rights  of  the  individual  car  owners  and  the  Pickwick  Stages  have 
been  executed  The  Pickwick  Stages  presented  as  an  exhibit  a 
su^ested  form  of  lease  for  the  approval  of  the  Commission. 
This  lease  provides  for  the  employment  of  the  car  and  driver, 
requires  the  lessor  to  pay  all  licenses  and  taxes  and  to  defray 
all  expenses  of  maintenance  and  operation.  The  compensation 
is  to  be  on  a  mileage  basis  on  a  graduated  scale  dependent  upon 
the  number  of  passengers  carried  per  trip. 

The  United  StageiS,  with  headquarters  at  Los  Angeles,  is  a 
corporation.  This  line  operates  between  Santa  Barbara  and 
Los  Angeles,  Los  Angeles  and  San  Di^o,  San  Diego  and  Camp 
Kearney,  and  San  Diego  and  Ltnperial  Valley,  and  covers  local 
rans  in  the  Lnperial  Valley.  The  corporation  owns  five  auto- 
mobiles and  operates  approximately  fifty-one  others  under  a  con- 
tract providing  a  certain  compensation  per  trip  with  a  bonus  for 
business  obtained  over  a  fixed  minimum.  The  contracts  provide 
that  if  service  satisfactory  to  the  United  Stages  is  not  rendered 
the  owner  of  the  car  can  be  discharged  and  replaced  by  another 
owner  on  fifteen  days'  notice.  Not  over  30  per  cent  of  tlic 
operators  owning  cars  and  working  under  the  above  arrangement 
were  so  engaged  on  May  1,  1917.     Local  permits  in  San  Diego 

have  been  taken  out  by  the  United  Stages  and  paid  for  by  that 
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company.  In  Los  Angeles  some  of  the  permits  have  been  taken 
out  and  have  been  paid  for  by  the  owner  of  the  car.  Permits  in 
El  Centro  have  been  taken  out  and  paid  for  by  the  United  Stages. 
All  indemnity  bonds,  wherever  required,  have  been  taken  out 
and  paid  for  by  the  United  Stages.  On  May  1,  1917,  a  total 
of  ninety  cars  were  operating  under  the  management  of  the 
United  Stages.  Forms  of  leases  now  being  used  by  the  United 
Stages  were  presented  to  the  Commission  as  exhibits.  These 
leases  provide  for  the  leasing  of  a  car  on  a  basis  of  a  fixed  sum 
lor  each  round  trip,  the  lessor  to  keep  the  car  in  good  mechanical 
condition  and  repair,  to  furnish  a  driver  to  operate,  to  keep 
the  car  equipped  in  accordance  with  the  requirements  of  the 
Kailroad  Commission,  to  furnish  bond  as  the  same  may  be 
required  by  any  municipality,  and  to  keep  the  car  at  the  disposal 
of  the  lessee  at  all  times.  The  contract  also  candes  a  bonus 
clause  on  the  basis  of  a  certan  unnamed  sum,  providing  additional 
compensation  for  revenue  derived  from  passengers  carried  in 
excess  of  the  amount  stipulated  as  minimum  compensation  for 
the  total  trips  performed  each  day. 

The  Southern  Califonjia  Stages  is  a  copartnership  consisting 
of  two  members,  and  having  headquarters  at  Los  Angeles.  The 
copartnership  owns  no  cars,  all  equipment  being  leased  on  a 
basis  of  a  percentage  of  the  earnings  being  taken  by  the  Southern 
California  Stages  in  return  for  terminal  facilities,  advertising, 
superintendence,  and  expense  of  ticket  agencies.  This  line 
operates  between  Los  Angeles  and  San  Diego,  and  at  present  is 
operating  four  cars  under  this  arrangement.     During  the  year 

1916,  the  line  operated  as  many  as  seven  cars.  The  indemnity 
bonds  required  by  municipalities  are  carried  in  the  name  of 
the  southern  California  Stages,  are  paid  for  by  the  company, 
and  are  charged  back  against  the  car  operators,  as  are  the  city 
licenses  in  Los  Angeles.  The  licenses  in  San  Dic^  are  paid 
for  by  the  company,  and  the  cost  of  the  same  is  not  charged  to 
the  car  operator.  But  one  of  the  four  operators  on  this  line 
Avas  in  the  service  of  tlie  Southern  California  Stages  on  May  1, 

1917.  A  form  of  lease  was  submitted  for  the  information  of 

the  Commission  as  an  exhibit  of  the  Southern  California  Stages. 

This  lease  provides  for  the  furnishing  of  a  ciir  and  driver,  the 

lessor  to  furnish  bond  and  licenses  as  required  by  the  lessee  and 
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to  keep  car  in  good  mechanical  condition  and  at  the  disposal  of 
the  lessee.  The  lessor  agrees  to  operate  in  the  service  of  and 
nnder  the  direction  of  the  lessee  between  Los  Angeles  and  San 
Diego  for  an  agreed  price  per  ronnd  trip,  based  on  a  minimum 
of  five  passengers  or  less.  Additional  compensation  for  each 
person  in  excess  of  five  passengers  is  provided  for,  and  is  based 
on  a  proportion  of  the  tariff  rates  assessed  between  San  Diego 
and  Los  Angeles  and  intermediate  points.  The  contract  pro- 
vides for  cancelation  upon  thirty  days'  notice  by  either  party. 

The  White  Star  Auto  Stages  is  a  copartnership  consisting  of 
three  members,  and  operates  between  San  Diego  and  El  Centre 
and  locally  in  the  Imperial  Valley.  The  copartnership  as  such 
owns  no  equipment,  although  two  of  the  copartners  own  three 
cars.  Approximately  thirty-two  cars  are  operated  imder  either 
a  verbal  arrangement  or  a  written  form  of  lease.  A  form  of  lease 
was  submitted  for  the  information  of  the  Commission  as  an 
exhibit  of  the  White  Star  Auto  Stages.  This  lease  provides  a 
one-year  term.  The  lessor  agrees  to  provide  a  car  fully  equipped 
and  conforming  to  all  state,  county,  municipal,  and  local  laws 
and  ordinances,  to  devote  his  full  time  to  the  operation  of  the 
car,  to  comply  with  and  obey  the  orders  of  the  lessee,  to  defray  all 
cost  of  maintenance  and  operation,  and  to  pay  the  cost  of  insur- 
iiuce  against  damage  arising  from  fire,  accident,  theft  and 
liability  accruing  from  damage  to  persons  or  property.  The 
compensation  to  accrue  to  the  car  owner  is  based  on  an  unnamed 
percentage  of  all  gross  earnings,  to  be  paid  daily  during  the  period 
that  the  car  continues  in  the  service  of  the  lessee.  The  lease  is 
terminable  at  the  option  of  the  lessee  if  the  car  is  lost,  destroyed, 
or  irreparably  disabled,  or  is  otherwise  unfit  or  unsafe  for  pas- 
senger service. 

The  Golden  State  Auto  Tours  Corporation,  with  headquarters 
in  Los  Angeles,  operates  between  Los  Angeles  and  San 
Bernardino,  Los  Angeles  and  San  Jacinto,  and  Los  Angeles  and 
Lancaster.  This  is  a  corporation  owning  and  operating  six 
cars  in  the  auto  stage  business,  but  owning  nine  other  cars  which 
are  operated  as  sight-seeing  cars  and  in  rent  and  taxi  service, 
and  which  are  available  for  use  in  case  of  heavy  travel  on  tlio 
stage  lines  operated  by  this  corporation.  One  car  is  operating 
under  a  lease  and  contract  of  sale  entered  into  on  February  22 
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or  23,  1917,  whereby  the  purchaser  agreed  to  operate  under  th© 
management  of  the  Golden  State  Auto  Tours  Corporation  and 
to  reimburse  the  corporation  at  the  rate  of  $7  per  day  until  a 
total  amount  of  $2,500  would  have  been  paid.  All  schedules 
and  tariffs  have  been  filed  by  the  Golden  State^  Auto  Tours  Cor- 
poration, including  the  schedule  of  the  operator,  who  is  pur- 
chasing the  car  and  route  on  the  deferred  payment  plan.  As  this 
operator  was  rendering  service  in  good  faith  on  and  prior  to 
May  1,  1917,  we  are  of  the  opinion  that  the  route  covered  by  him 
is  his  individual  property,  and  that  such  operator  has  an  estab- 
lished right  which  will  be  recognized  so  long  as  his  operation  is 
conducted  in  accordance  with  the  provisions  of  chapter  213, 
Laws  of  1917,  and  the  rules  and  regulations  from  time  to  time  es- 
tablished by  this  Commission. 

The  Anchor  Stage  lines,  with  headquarters  at  Fresno,  is  a 
corporation.  Its  purpose  is  to  provide  terminal  facilities  for  its 
members  and  to  see  that  schedules  are  maintained  and  that  equip- 
ment is  kept  up  to  a  standard  satisfactory  to  the  public  and  in 
compliance  with  the  local  and  state  requirements.  No  tariffs  or 
time  schedules  are  filed  by  the  corporation  for  its  members,  such 
members  filing  their  own  individual  tariffs  and  time  schedules, 
and  themselves  controlling  their  own  routes.  This  corporation 
does  not  come  within  the  scope  of  the  inquiry  in  this  proceeding 
for  the  reason  that  its  activities  are  confined  to  the  purposes  of 
a  joint  terminal  association  for  the  benefit  of  its  members,  who 
retain  entirely  the  control  over  their  individual  lines. 

The  Star  Auto  Stage  Association  is  organized  under  §  653b 
and  subsequent  sections  of  the  Civil  Code  of  the  state  of  Cali- 
fornia as  a  co-operative  business  association.  This  association 
was  organized  on  October  26,  1916,  with  its  principal  or  home 
office  in  the  city  of  Sacramento,  The  association  owns  no  cars. 
On  May  1, 1917,  between  fifty-five  and  sixty  members  comprised 
the  association.  At  the  date  of  the  hearing  herein  in  San  Fran- 
cisco the  association  had  from  forty-five  to  fifty  members.  Four 
or  five  members  belonging  to  this  association  on  May  1,  1917, 
have  been  replaced  ty  other  members,  some  who  have  surren- 
.dered  membership  have  not  been  replaced  by  anyone,  and  some 
individual  members  who  have  surrendered  membership  have  been 
replaced  by  three  or  four  individuals.    The  Star  Auto  Stage  As- 
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sociation  takes  the  position  that  all  runs  are  the  property  of  the 
association  and  that  the  individual  operators  on  May  1,  1917, 
have  no  rights  as  individuals.  The  association's  by-laws  read  in 
part  as  follows : 

*^Article  II. — ^Membership. 

"Sec5.  4.  Upon  election  to  membership  each  applicant  shall 
sign  these  by-laws,  which  signing  shall  constitute  a  contract  be- 
tween the  member  and  this  association. 

''Sec.  5.  At  the  time  of  becoming  a  member  each  person  shall 
bring  into  and  deliver  up  to  the  association,  for  the  use  and  pur- 
poses for  which  it  is  organized,  imder  such  rules  as  the  directors 
may  from  time  t6  time  adopt,  one  or  more  automobiles,  auto 
stages,  trucks,  or  motor  conveyances,  to  be  by  said  member  placed 
in  operation  upon  and  over  a  route  to  be  fixed  and  selected  by 
said  directors,  and  subject  to  change;  and  during  his  said  mem- 
bership shall  keep  and  operate  such  auto  stage  or  conveyance  in 
accordance  with  the  rules  of  the  association. 

"Sec.  6.  The  board  of  directors  may  make  rules  and  regula- 
tions relating  to  admission  to  membership,  and  relating  to  the 
use  and  operation  of  stages  and  conveyances  over  the  routes  cov- 
ered by  the  association  and  its  members." 

A  number  of  members  of  the  Star  Auto  Stage  Association  have 
informed  the  Commission  that  they  have  never  executed  any  doc- 
uments  which  they  considered  as  a  surrender  of  their  right  to 
operate  over  a  designated  route  upon  which  they  were  operating 
in  good  faith  on  May  1, 1917,  either  as  members  of  the  Star  Auto 
Stage  x\ssociation  at  that  time  or  by  reason  of  their  having  be- 
come members  of  the  association  since  that  date.  The  by-laws 
themselves  contain  evidence  that  the  runs,  or  some  of  them,  may 
be  held  by  individual  operators,  and  not  by  the  association,  as 
appears  from  §  10  of  article  II.,  reading  as  follows: 

"Article  II. — ^Membership. 

"Sec.  10.  Any  membei-ship  in  the  association  shall  cease  upon 

such  member  transferring  or  disposing  of  his  title  to  or  interest 

in  the  automobile  or  auto  stage  or  truck,  or  stages  or  trucks,  used 

and  operated  by  him  as  a  member  of  the  association,  or  his  right 

to  operate  a  stage  or  truck  on  or  over  aivy  route  ttiihin  the  terri- 
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tory  covered  by  the  aseociation,  when  such  sale  shall  leave  such 
member  without  other  stages,  trucks,  or  conveyances  upon  the 
routes  of  the  association.  Any  membership  shall  cease  when  a 
majority  of  the  members  of  the  association  shall  by  vote  at  any 
regular  or  special  meeting  so  determine." 

From  the  evidence  herein  we  are  unable  to  reach  a  satisfac- 
tory conclusion  on  the  question  whether  all  the  routes  operated 
in  the  name  of  the  Star  Auto  Stage  Association  are  held  by  the 
association  or  by  individual  operators.  The  question  will  re- 
ceive our  further  attention  and  investigation  and  may  be  the 
subject  of  a  supplemental  opinion  and  order.  This  proceeding 
will,  for  the  present,  be  held  open  in  so  far  as  Star  Auto  Stage 
Association  is  concerned. 

The  Union  Line  of  San  Mateo  is  an  association  organized 
under  date  of  March  1,  1917,  and  consists  of  fourteen  members* 
operating  out  of  San  Mateo.  All  the  members  own  their  individ- 
ual routes  and  file  individual  tariffs  and  time  schedules.  The 
association  is  a  mutual  arrangement  for  the  handling  of  the  serv- 
ice rendered  by  the  various  members,  one  of  same  being  empow- 
ered to  supervise  the  operation  of  all  the  runs  and  to  see  that  each 
member  complies  with  time  schedules,  state,  county,  and  munic- 
ipal regulations.  All  licenses  are  paid  for  by  the  individual 
members  of  the  association,  and  all  indemnity  bonds  are  also 
taken  out  and  paid  for  by  individual  members. 

The  Peerless  Auto  Stage  Association  is  an  organization  operat- 
ing imder  articles  of  incorporation  dated  April,  1917.  The  as- 
sociation consisted  of  twelve  members  on  May  1,  1917,  one  of 
whom  has  surrendered  his  membership,  leaving  eleven  members 
in  the  association  at  this  time.  All  the  members  are  operating 
between  Oakland  and  San  Jose,  and  control  their  individual 
rights.  The  association  has  filed  tariffs  and  time  schedules  as  an 
association,  but  it  appears  that  such  filing  was  the  result  of  a  mis- 
understanding, as  each  individual  member  controls  his  own  run 
and  operates  as  an  individual.  We  suggest  that  a  cancelation  of 
the  association's  filings  be  made,  and  that  individual  filings  be 
made  by  the  members  so  that  the  actual  conditions  under  which 
the  runs  are  being  operated  may  be  reflected.  The  members  of 
the  association  have  combined  for  the  purpose  of  using  common 
terminals  in  Oakland  and  San  Jose  and  for  the  mutual  use  of 
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agents  at  such  terminals,  such  agents  handling  ticket  sales  and 
directing*  the  operation  of  the  cars  so  that  the  same  may  be  op- 
erated on  the  schedules  as  filed  with  this  Commission.  2fo  cars 
are  owned  by  the  association  as  such^  nor  are  any  leased,, all  be- 
ing under  the  direct  control  of  the  individual  members  of  the 
association,  who  own  their  own  runs  and  equipment. 

We  have  carefully  considered  all  the  evidence  in  this  proceed- 
ing and  we  find  that  the  practice  of  so-called  leasing  of  cars  on 
a  percentage  basis  is  not  desirable  from  the  standpoint  of  the 
public  interest,  and  does  iM)t  result  in  the  automobile  transporta- 
tion business  being  conducted  on  a  stable  basis.  Under  the  so- 
called  lease,  where  the  entire  upkeep  of  the  car,  its  maintenance 
and  operation  falls  on  the  lessor,  who  hires  himself  and  car  to 
a  line  claiming  rights  to  operate  by  reason  of  having  been  en- 
gaged in  this  class  of  business  prior  to  May  1,  1917,  and  where 
the  operator  is  burdened  with  all  the  expense  of  licenses,  indem- 
nity bonds,  and  other  costs,  the  lessee  taking  practically  no  risk 
nor  responsibility,  the  public  does  not  receive  the  character  of 
service  to  which  it  is  rightfully  entitled,  nor  does  the  car  owner 
receive  the  just  return  for  the  service  which  he  is  performing. 

At  the  Los  Angeles  hearing  herein,  Mr.  F.  D.  Howell,  chief 
engineer  of  the  board  of  public  utilities  of  the  city  of  Los  Angeles, 
who  has  had  supervision  ove^  the  r^ulation  of  automobile  trans- 
portation in  the  city  of  Los  Angeles,  stated  that  in  his  observa- 
tion of  conditions  with  reference  to  "leased  cars"  no  particular 
service  was  rendered  to  the  public  by  the  lessees,  and  that  in  the 
case  of  a  ten  months'  check  of  licenses  issued  for  interurban 
stages  operating  out  of  the  city  of  Los  Angeles  it  was  found  that 
ninety-eight  cars  had  been  licensed  to  care  for  schedules  that 
oould  be  filled  with  forty-one  cars,,  or  practically  2.4  cars  to  pro- 
tect the  schedule  that  would  be  covered  by  one  can 

At  the  Los  Angeles  hearing,  representatives  of  the  United 

Stages,  Southern  California  Stages,  Pickwick  Stages,  White  Star 

Auto  Stages,  Eldorado  Stage  Company,  Golden  State  Auto  Tours 

Company,  A*  K.  G.  Bus  Company,  Clark  Bus  Line,  and  O.  E. 

Fuller,  being  practically  all  auto  stage  companies  operating  out 

of  Los  Angeles,  agreed  that  it  would  be  desirable  and  satisfactory 

to  them  if  an  order  were  entered  in  tliis  proceeding  providing 
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that  all  transportation  companies  be  required  to  own  their  equip- 
ment or  to  lease  the  same  on  a  basis  approved  by  this  Commission. 

We  are  of  the  opinion  and  find  as  a  fact  that  all  transporta- 
tion companies  as  defined  by  chapter  213,  Laws  of  1917,  should 
be  required  to  own  their  equipment  (proprietary  control  being 
deemed  ownership)  or  to  lease  such  equipment  for  a  specified 
amount  on  a  trip  or  term  basis,  and  that  the  leasing  of  equip- 
ment shall  not  include  the  services  of  a  driver  or  operator.  All 
employment  of  drivers  or  operators  of  leased  cars  should  be  made 
on  the  basis  of  a  contract  by  which  the  driver  or  operator  shall 
bear  the  relation  of  an  employee  to  the  transportation  company 
by  whom  such  driver  or  operator  is  engaged. 

This  finding,  of  course,  has  no  apjdicability  to  an  individual 
who  owns  his  own  car  and  runs  in  his  own  ri^t,  even  though  he 
belongs  to  some  terminal  or  other  association. 

We  submit  the  following  form  of  order : 

ORDER. 

Public  hearings  having  been  held  in  the  above-entitled  pro-^ 
ceeding,  the  matter  having  been  submitted,  the  Eailroad  Commis-  - 
sion  being  fully  advised  and  basing  its  order  on  the  finding  of 
fact  contained  in  the  preceding  opinion, 

It  is  hereby  ordered  that,  effective  one  hundred  and  twenty 
days  from  the  date  of  this  order,  all  transportation  companies  as 
defined  in  chapter  213,  of  the  Laws  of  1917,  shall  either  own 
their  equipment  (proprietary  control  being  deemed  ownership) 
or  lease  such  equipment  for  a  specified  amotmt  on  a  trip  or  term 
basis,  the  leasing  of  equipment  not  to  include  the  services  of  a 
driver  or  operator.  All  employment  of  drivers  or  operators  of 
leased  cars  shall  be  made  on  the  basis  of  a  contract  by  which  the 
driver  or  operators  shall  be^r  the  relation  of  an  employee  to  the 
transportation  company  by  whom  such  operator  or  driver  is  en- 
gaged. 

The  practice  of  leasing  equipment  or  employing  drivers  or  op- 
erators on  the  basis  of  compensation  on  a  percentage  basis  and  de- 
pendent on  the  gross  receipts  per  trip  or  for  any  period  of  time 
is  hereby  prohibited  from  the  effective  date  hereof. 

It  is  further  ordered  that  the  status  of  the  Star  Auto  Stage  As- 
sociation, as  set  forth  in  the  foregoing  opinion,  be  made  the  sub- 
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ject  of  further  inquiry,  investigation,  and  subsequent  order  of 
the  Commission. 

The  Commission  hereby  i-eserves  the  right  to  make  such  other 
and  further  orders  in  this  proceeding  as  to  it  may  appear  right 
and  proper  or  as  may  be  required  in  the  regulation  of  the  mat- 
ter of  leased  equipment  of  transportation  companies  as  defined 
by  chapter  213,  Laws  of  1917. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Bailroad  Commission 
of  the  state  of  California. 

Note. — ^Automobiles  operated  as  common  carriers. 

The  purchaser  of  an  automobile  stage  line  which  was  in  operation 
prior  to  May  1,  1917,  must  obtain  a  certificate  from  the  Commis- 
sion and  permits  from  the  local  authorities  before  he  can  continue 
to  operate  the  purchased  property.  Be  Fuller  (Cal.)  Decision  No. 
5166,  Application  No.  3457,  Feb.  27,  1918. 

The  certificate  of  convenience  of  an  individual  operating  an  auto- 
mobile bus  line  subject  to  the  jurisdiction  of  the  California  Commis- 
sion, who  does  not  operate  upon  his  regular  published  schedule  or 
in  accordance  with  the  rules  of  the  Commission,  may  be  revoked. 
Peninsula  Eapid  Transit  Co.  v.  Friend  (Cal.)  Decision  No.  6205, 
Case  No.  1192,  March  14,  1918. 

In  Re  Escondido  Truck  Line,  Decision  No.  5122,  Application  No. 
3386,  Feb.  7,  1918,  the  California  Commission  refused  to  permit  an 
autotruck  company  to  include  in  its  tariff  a  proviso  to  the  effect  that 
detours  may  be  made  in  certain  instances,  especially  where  such  de- 
tours were  proposed  to  be  made  only  at  the  discretion  of  the  drivers, 
with  no  limit  set  as  to  their  extent. 


CALIFORNIA  RAIIiltOAD  COMMISSION. 

BE  CONSTRUCTION  AND  OPERATION  OF  ELECTRIC 
UTILITIES. 

[Decision  Ko.  6375;  Case  No.  1176.1 

Bates  ~  EiectricUy  —  Charge  by  producing  to  distributing  company 
—  War  emergency. 

Tke  rate  for  excess  power  delivered  by  one  electric  utility  to 
another  should,  durii^  the  emergency  created  by  the  war,  be  such  as  to 
encourage  the  greatest  utilization  of  surplus  energy  in  the  conservation 
of  fuel  oil. 

[May  2,  1918.] 
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Investigation  into  the  construction  and  operation  of  electric 
utilities  in  order  to  determine  their  special  needs  during  the  war 
emergency.  Recommendations  made  for  the  consolidation  of 
service  by  transmission  or  delivery  of  electric  energy  between 
specified  utilities  and  suggested  rates. 

Appearances:  0.  P.  Cutten  for  Pacific  Qtw  &  Electric  Com- 
pany; W.  I.  Brobeck  for  California-Oregon  Power  Company; 
-VUan  P.  Matthew  for  Northern  California  Power  Company^ 
Consolidated, 

Devlin,  Commissioner :  This  proceeding  was  instituted  by  the 
Kailroad  Conamission  of  the  state  of  California  on  its  own  mo- 
tion, having  for  its  object  an  investigation  into  the  construction 
and  operation  of  electric  utilities  so  as  to  enable  it  to  determine 
the  special  needs  of  these  utilities  during  the  war  emergency, 
and  in  order  to  enable  the  Commission  to  render  prompt  assist- 
ance to  the  government,  the  utilities,  and  the  public,  to  the  end 
that  there  would  be  no  shortage  in  service  on  the  part  of  the 
utilities  or  interruption  of  service  to  industries. 

The  investigation  so  far  made  has  been  directed  principally  to 
the  matter  of  the  conservation  of  fuel  oil  and  the  further  develop- 
ment of  hydroelectric  power  on  the  part  of  electric  utilities,  with 
a  view  to  preventing  any  shortage  of  power  in  California  during 
the  war  emergency. 

Investigations  were  carried  on  by  the  electric  division  of  the 
(^-ommission  and  by  advisory  committees  of  the  public  utilities 
on  this  general  matter,  and  hearings  were  held  relative  to  the 
interconnection  of  electric  utilities  of  the  state  and  the  needs  for 
further  development. 

Under  date  of  March  18  the  Commission  issued  a  recommenda- 
tory order  with  reference  to  the  southern  division  of  the  state, 
in  which  it  reconmiended  that  certain  interconnections  be  made 
and  that  the  companies  take  steps  to  meet  the  growing  require- 
ments for  power. 

In  this  opinion  and  order  consideration  will  be  given  to  the 
question  of  the  transmission  and  sale  of  power  from  California- 
Oregon  Power  Company  and  Northern  Oalifomia  Power  Com- 
pany to  Pacific  Gas  &  Electric  Company  for  reasons  which  will 
be  set  forth  in  the  opinion  herein. 
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The  five  larger  oompanies  serving  in  what  may  be  considered 
as  central  and  northern  California  are:  Pacific  Gas  &  Electric 
CJompany,  Great  Western  Power  Oompany,  Sierra  &  San  Fran- 
cisco Power  Company,  Western  States  Ga»  &  Electric  Company, 
and  Northern  California  Power  Company.  These  five  companies 
generate  practically  all  of  the  hydroelectric  power  at  present  pro- 
duced and  sold  in  this  part  of  the  stieite. 

The  investigation  made  and  evidence  presented  in  this  case 
show  that  there  is  a  shortage  of  hydroelectric  power  in  the  cen- 
tral part  of  the  state ;  that  none  of  the  electric  utilities  have  in 
progress  of  construction  hydroelectric  plants  to  meet  the  demand 
for  power  which  is  increasing  at  an  annual  rate  of  approximately 
25,000  kilowatts  of  demand  and  150,000,000  kilowatt  hours  per 
\'ear ;  that  during  the  coming  season  less  hydroelectric  power  will 
be  produced  than  normally  due  to  the  shortage  in  precipitation ; 
and  that  all  practicable  means  should  be  taken  to  conserve  fuel 
oil  and  meet  the  necessary  demands  for  power,  and  thus  not  ham- 
per the  industries  during  the  war. 

Considering  the  continually  decreasing  oil  storage  in  Califor- 
nia and  the  threatened  shortage  which  may  occur,  it  behooves  the 
electric  utilities  to  do  all  that  they  reasonably  can  to  keep  their 
consumption  down  to  a  minimum,  and  assistance  should  be  js:iven 
to  them  in  so  far  as  practicable  to  increase  the  utilization  of  exist- 
ing hydroelectric  facilities  and  the  further  development  of  plants 
as  soon  as  possible. 

The  Pacific  Gas  &  Electric  Company  is  the  largest  distribut- 
ing company  of  the  five  serving  the  central  part  of  California. 
It  purchases,  in  addition  to  the  output  of  its  own  hydroelectric 
and  steam  plants,  powar  from  the  Great  Western  Power  Com- 
pany, Northern  California  Power  Company,  and  Snow  Mountain 
Power  &  Electric  Company.  During  1917  there  was  transmitted 
over  its  lines  for  distribution  and  resale  over  60  per  cent  of  all 
of  the  energy  produced  by  the  five  companies,  and  it  appears  that 
the  greatest  need  for  additional  power  will  be  upon  its  system.  • 

Investigations  in  connection  with  this  case  show  that  Califor- 
nia-Oregon Power  Company  has  completed  a  hydroelectric  plant 
known  as  Copco,  near  the  California-Oregon  line,  with  a  capacity 
of  10,000  kilowatts,  which  is  not  at  present  needed  for  the  local 
requirements  of  that  company;  and,  further,  that  the  Northern 
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California  Power  Company  has  a  surplus  capacity  of  approxi- 
mately 4,000  kilowatts  during  the  seven  months  of  the  year  from 
October  to  April,  inclusiva  Provided  the  companies  can  finance 
the  required  transmission  facilities  to  deliver  this  power  to 
Pacific  Gas  &  Electric  Company,  this  additional  power,  repre- 
senting approximately  60,000,000  kilowatt  hours  a  year,  deliv- 
ered to  Pacific  Gas  &  Electric  Company,  could  be  made  useful 
in  meeting  the  growing  requirements  for  power  in  the  bay  dis- 
tricts, and  reduce  the  oil  requirements  approximately  240,000 
barrels  per  year. 

Investigations  were  carried  on  by  the  Commission's  electric 
division,  together  with  advisory  committees  of  the  companies  in 
connection  with  the  first  hearings  in  this  matter,  with  a  view  to 
determining  a  method  by  which  this  power  could  be  made  avail- 
able in  the  central  portion  of  California.  In  its  original  report 
the  subcommittee  made  certain  recommendations  as  to  a  plan 
for  transmitting  this  power  to  Pacific  Gas  &  Electric  Company, 
Difficulties  arose,  however,  in  connection  with  the  plan  suggested, 
owing  to  the  fact  that  the  Northern  California  Power  Company 
was  not  able  to  finance  that  portion  of  the  cost  of  the  extension 
which  would  be  allotted  to  it,  and  thereafter  further  investiga- 
tions were  carried  on  by  the  Commission's  engineers  and  the  com- 
panies with  a  view  to  determining  some  alternative  plan  by  which 
this  power  could  be  made  available. 

Later  a  plan  was  proposed  whereby  California-Or^on  Power 
Company  would  assist  Northern  California  Power  Company  in 
financing  a  porticai  of  the  cost,  and  by  which  there  could  be  deliv- 
ered at  a  point  near  Colusa  to  Pacific  Gas  &  Electric  Company  a 
minimum  of  8,000  kilowatts  throughout  the  year  and  4,000  addi- 
tional kilowatts  during  at  least  seven  months.  This  plan  was 
discussed  in  conference  first,  between  the  engineers  of  the  utili- 
ties and  the  Commission,  and  later,  conferences  were  held  with 
the  Commission  in  view  to  making  arrangements  for  this  work. 
Difficulties  aix^e,  however,  especially  as  r^ards  the  rate  to  be 
paid  for  the  power,  as  the  various  parties  were  not  able  to  agree 
between  themselves  and  it  was  suggested  that  that  be  left  to  tho 
Commission.  Recommendations  were  made  by  Acting  Gas  and 
Electrical  Engineer  L.  S.  Ready  as  to  a  rate. 

In  order  that  the  matter  might  be  formally  settled,  additional 
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liearings  were  held  upon  the  entire  matter,  and  evidence  intro- 
duced as  to  the  construction  of  the  line  and  the  rates  to  be  paid 
for  such  supply. 

California-Oregon  Power  Company  has  a  transmission  line 
operating  at  30,000  volts  from  Copco  to  Castella,  the  latter  point 
being  approximately  35  miles  from  the  lines  of  Northern  Cali- 
fornia Power  Company  at  Kennet 

Northern  California  Power  Company  has  two  transmission 
lines  running  south  from  its  hydroelectric  plants  to  Chioo  and 
thence  as  far  south  as  Maxwell. 

Pacific  Gas  &  Electric  Company  has  a  60,000-volt  line  from 
^larysville  to  Colusa  and  its  100,000-volt  line  approximately  30 
miles  farther  south. 

The  proposed  plan  to  transmit  this  developed  power  contem- 
plates the  utilization  of  the  existing  transmission  line  with  cer- 
tain reinforcements  and  the  construction  of  60,000-volt  pole  lines 
to  interconnect  the  existing  lines.    It  is  proposed  that : 

(1)  California-Oregon  Power  Company  reinforce  and  reconstruct 

its  present  transmission  line  from  Copco  to  Castella  and 
construct  a  70,000-volt  line  from  Castella  to  Kennet  of  suffi- 
cient capacity  to  transmit  to  Northern  California  Power 
Company  at  Kennet  8,500  kilowatts. 

Estimated  cost  $330,000 

(2)  California-Oregon  Power  Company  finance  Northern  California 

Power  Company  to  the  extent  required  to  reinforce  that 
company's  lines  from  Coleman  to  near  Hamilton  by  the 
addition  of  1/0  copper  conductor  to  the  west  line  so  that 
there  can  be  delivered  throughout  the  year  to  Pacific  Gas 
k  Electric  Company  at  Colusa  8,000  kilowatts. 

Estimated  cost  110,000 

(3)  Pacific  Gas  &  Electric  Company  construct  a  60,000-volt  trans- 

mission line  of  sufficient  capacity  from  Colusa  Corners,  near 
.Colusa,  to  the  Drum-Cordelia  100,000-volt  line,  and  install 
a  substation  of  12,000  kilowatts  capacity  from   60,000  to 
100,000  volts,  to  deliver  the  power  into  that  line. 
Estimated  cost  200,000 

Total  estimated  cost  $640,000 

Pacific  Gas  &  Electric  Company  will  be  required  to  reroute 
the  power  from  certain  of  its  existing  plants  over  its  Wise-Stock- 
ton Mission  San  Jose  line  to  the  southern  district.  This  line  is 
under  construction  at  the  present  time,  and  will  be  completed  by 
the  time  power  can  be  delivered  at  Colusa. 

At  the  conference  held  in  connection  with  this  matter  general 
agreements  were  reached  as  to  the  amount  of  power  to  be  deliv- 
ered and  purchased,  but  no  agi-eement  was  reached  as  to  the  rate 
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to  be  paid.     The  general  understanding  reached  as  a  result  of 
these  conferences  was: 

(1)  California-Oregon  Power  Company  to  guarantee  to  deliver  at  Kennet  to 

Northern  California  Power  Company,  and  the  latter  company  to  agree 
to  take  for  transmission  south,  8,500  kilowatts  at  70  per  cent  load 
factor. 

(2)  California-Oregon  Power  Company  and  Northern  California  Power  Com- 

pany to  agree  to  deliver  to  Pacific  Gas  &  Electric  Company  at  Colusa 
Comers,  8,000  kilowatts  at  70  per  cent  load  factor  throughout  the 
year. 

(3)  Northern  California  Power  Company  to  agree  to  deliver  to  Pacific  GaA 

&  Electric  Company  during  the  months  of  October  to  April,  inclusive, 
4,000  kilowatts  at  50  per  cent  seasonal  load  factor. 

(4)  Pacific  Gas  &  Electric  Company  to  agree  to  purchase  and  take  from  the 

northern  companies  a  minimum  of  8,000  kilowatts  at  70  per  cent  load 
factor  for  twelve  months  and  4,000  kilowatts  at  50  per  cent  seasonal 
load  factor  for  the  seven  months. 

(5)  The  agreements  were  to  be  incorporated  in  a  contract  to  run  for  ten 

years,  with  the  right  to  apply  for  change  of  rate  in  five  years.  It 
was  further  understood  that  Northern  California  Power  Companv's 
delivery  of  power  to  Pacific  Gas  &  Electric  Company  at  Chico,  under 
contract  relations,  should  in  no  way  be  affected  by  this  contract. 

The  result  of  the  above  agreement,  if  carried  out,  will  be  the 
purchase  by  Pacific  Gas  &  Electric  Company  of  a  minimum  of 
59,000,000  kilowatt  hours  per  year.  This  will  represent  an  oil 
conservation  of  approximately  240,000  barrels  per  year. 

Based  upon  estimated  costs  to  the  northern  companies  of  trans- 
mitting the  power,  including  interest  upon  the  investment,  Mr. 
L.  S.  Eeady,  acting  gas  and  electrical  engineer  of  the  Commis 
sion,  submitted  to  the  various  parties  a  suggestion  as  to  the  rate 
to  be  charged  for  the  power.  The  rate  proposed  is,  in  general, 
as  follows: 

(1)  California-Oregon   Power   Company — Delivery  to   Northern   California 

Power  Company  at  Kennet: 
8,500  kilowatts  at  70  per  cent  weekly  load  factor   $24  per  kilowatt  year 
Excess  energy  above  70  per  cent  load  factor  . . .  .002  per  kilowatt  iiour 

(2)  California-Oregon  Power  Company  and  Northern  California  Power  Com- 

pany— Delivery  to  Pacific  Gas  &  Electric  Company  at  Colusa: 
8,000  kilowatts  at  70  per  cent  weekly  load  factor     $30  per  kilowatt  year 
Energy  in  excess  of  70  per  cent  load  factor  . . .   .0025  per  kilowatt  hour 
Energy  in  excess  of  8,000  kilowatts — 7  months' 

delivery  of  4,000  kilowatts  at  50  per  cent 

seasonal  load  factor 004  per  kilowatt  hour 

The  above  rates  would  result  in  a  gross  revenue  to  California- 
Oregon  Power  Company  at  Kennet  of  a  minimum  of  $204,000 
annually,  and  to  Northern  California  Power  Company  a  revenue 
to  cover  cost  of  transmission  of  power  received  from  California- 
Oregon  Power  Company  and  return  for  power  delivered  from  its 
own  plants  of  $76,000. 
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Pacific  Gas  &  Electric  Company  considered  the  price  above 
referred  to  was  higher  than  their  own  costs,  and  submitted  evi- 
dence ac  the  hiearinga  relative  to  the  oosi  and  value  of  service  to 
them. 

The  rate  suggested  by  Mr.  Ready  as  applicable  ta  delivery  at 
Colusa  represents  an  average  rate  per  kilowatt  hour,  at  70  per 
cent  load  factor,  of  4.9  miUs,  and  at  100  per  cent  load  factor  at 
4.16  mills  per  kilowatt  hour.  This  compares  favorably  with  the 
rate  paid  by  Pacific  Gkis  &  Electric  Company  to  the  Northern 
California  Power  Company  for  the  second  block  of  power  deliv- 
ered at  Chico,  some  40  miles  farther  north,  which  rate  is  4.13 
mills  per  kilowatt  hour  at  100  per  cent  load  factor. 

Based  upon  a  further  analysis  of  exhibits  and  estimates  pre- 
sented, it  would  appear  that  California-Oregon  Power  Company 
will  probably  be  required  to  deliver  approximately  8,600  kilo- 
watts at  Kennet  to  supply  8,000  kilowatts  to  Colusa,  and  from  a 
recomputation  of  the  various  costs  chargeable  to  this  service  it 
would  appear  that  a  rate  of  $23.00  per  kilowatt  per  year  at  70 
per  cent  load  factor  for  the  8,500  kilowatts  would  be  a  reasonable 
rate. 

The  Northern  California  Power  Company's  system  used  in 
delivering  the  power  is  primarily  transmission  lines;  and  it  ap- 
pears that  the  capacity  of  its  existing  lines  for  service  to  its  o  .vn 
consumers  will  be  limited  materially  by  the  transfer  of  the  8,000 
kilowatts  continuously  to  Pacifixs  Gas  &  Electric  Company,  al- 
though such  lines  are  reinforced.  The  estimated  cost  determined 
by  Mr.  Eeady  for  the  power  delivered  at  Colusa  was  approxi- 
mately $31.15  per  kilowatt  year.  Based  upon  the  cost  to  the 
northern  company,  I  do  not  see  any  reason  for  changing  the  rate 
from  $30  suggested  by  Mr.  Eeady. 

Pacific  Gas  &  Electric  Company  submitted  comparative  costs 
of  development  of  power  from  its  own  plants,  based  upon  the 
findings  in  decision  No.  2947,  8  CaL  R.  C.  566. 

In  this  computation  Pacific  Gas  &  Electric  Company  com- 
puted the  cost  upon  the  basis  of  the  sum  of  its  separate  hydro- 
electric plant  peaks,  and  further  included  in  the  cost  taxes  at 
5.6  per  cent.  Applicant  does  not  pay  the  tax  on  production  cost, 
but  on  the  revenue  received  from  sale  of  this  energy,  which  tax 
is  applicable  both  to  the  purchased  and  produced  power,  and 
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therefore  should  not  have  been  included.  I  believe  the  method 
of  determining  the  comparative  peak  supply  from  the  plants  is 
not  the  proper  one.  The  power  to  be  purchased  from  the  north- 
ern companies  is  on  a  basis  of  8,000  kilowatts  at  70  per  cent 
load  factor  throu^out  the  year.  The  Pacific  Gas  &  Electric 
Company's  plants  during  the  year  1915,  which  was  the  year  used 
in  comparison,  supplied  a  simultaneous  peak  during  the  low- 
water  period  of  approximately  65,000  kilowatts,  as  compared 
with  the  sum  of  the  individual  peaks  of  83,575  kilowatts  used 
by  the  company.  It  would  appear  more  reasonable  to  use  in  com- 
parison the  65,000  kilowatt  basis,  as  this  supply  will  not  reduce 
during  the  low-water  period. 

Pacific  Gas  &  Electric  Company  included  in  its  comparative 
cost  $98,000  state  taxes.  This  apparently  should  not  have  been 
included  in  this  comparison.  On  the  revised  basis,  the  cost  of 
the  power  from  the  compan/s  system,  on  the  basis  of  70  per  cent 
guaranteed  load  factor,  would  be  approximately  $27  per  kilowatt 
year  as  compared  with  the  company's  computation  of  $24.27. 
It  is  well  to  note  that  in  case  No.  550,  the  decision  in  which  was 
used  the  computations  above  referred  to,  Pacific  Gas  &  Electric 
Company  contended  for  a  cost  of  hydroelectric  power  which,  on 
the  above  basis,  would,  with  the  necessary  additions,  r^resent  a 
cost  of  from  $29  to  $30  per  year  per  kilowatt  of  simultaneous 
peak.  Under  present  conditions  the  cost  of  the  construction  and 
operation  of  plants  exceed  previous  costs  materially ;  and  though 
it  does  not  follow  that  rates  for  existing  plants  should  necessarily 
be  based  upon  existing  costs,  still  I  believe  that  the  proposed  rate 
is  favorably  comparable. 

Considerable  difference  of  opinion  exists  between  the  Northern 
California  Power  Company  and  the  Pacific  Gas  &  Electric  Com- 
pany as  regards  the  rate  for  the  surplus  power  of  4,000  kUowatts 
for  seven  months  in  the  year.  The  Northern  California  Power 
Company  urge  that  the  rate  of  4  mills  per  kilowatt  hour,  suggested 
by  Mr.  Ready,  was  too  low,  and  compared  this  rate  with  the  rate 
received  for  the  second  block  of  4,000  kilowatts  delivered  to  the 
Pacific  Gas  &  Electric  Company  at  Chico,  for  which  a  rate  of 
4.1316  mills  per  kilowatt  hour  was  received  for  power  at  a  guar- 
anteed purchase  of  100  per  cent  load  factor.  It  was  urged  that 
the  power  delivery  at  Colusa  Comers  was  closer  to  the  purchas- 
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ing  company's  center  of  load  than  Chico,  and  that  the  Pacific 
Gas  &  Electric  Company  was  guaranteeing  only  50  per  cent  load 
factor  as  against  100  per  cent. load  factor  at  Chico. 

The  Pacific  Gas  &  Electric  Company,  on  the  contrary,  appar- 
ently takes  the  position  that  this  energy  is  ccnnparable  with 
energy  produced  from  storage,  which  it  urges  will  cost  it  approxi- 
mately 2  mills  per  kilowatt  hour  to  produce  on  its  system,  and 
also  urges  a  lower  rate  because  the  power  is  surplus  to  the  North- 
ern California  Power  Company  and  would  be  wasted  unless  pur- 
chased by  the  Pacific  Gas  &  Electric  Company. 

The  Pacific  Gas  &  Electric  Company  fails  to  submit  any  sup 
j)orting  evidence,  however,  to  the  effect  that  any  additional  power, 
directly  comparable  with  this  purchase,  could  be  developed  on  iu 
own  system  within  a  reasonable  period  at  a  cost  of  2  mills  per 
kilowatt  hour. 

In  this  emergency  time,  it  would  appear  that  the  rate  for  the 
oxcess  power  should  be  such  as  to  encourage  the  greatest  utiliza- 
tion of  surplus  energy,  in  the  conservation  of  fuel  oil.  The 
Pacific  Gas  &  Electric  Company  should  be  encouraged  to  use 
as  much  of  the  surplus  energy  as  can  be  taken  on  its  system  in 
order  to  reduce  the  oil  consumption,  and  the  rate  should  be  such 
as  would  make  it  possible  to  economically  take  the  surplus  power 
at  as  high  a  load  factor  as  can  be  delivered. 

It  appears  that  the  losses  on  the  surplus  energy  purchased  will 
1)0  greater  than  those  on  the  first  block,  owing  to  the  extra  load- 
ing of  the  company's  system.  Due  to  these  losses,  the  Pacific 
Gas  &  Electric  Company  probably  cannot  take  the  excess  power 
at  a  rate  comparable  with  the  rate  for  the  primary  delivery. 

On  the  other  hand,  the  costs  to  the  Northern  California  Power 
Company  of  delivering  the  surplus  power  do  not  vary  but  slightly 
with  the  amount  delivered,  as  long  as  no  binding  guaranty  of 
delivery  exists.  I  believe  that,  under  the  circumstances,  provid- 
ing the  Pacific  Gas  &  Electric  Company  will  guai^antee  to  take 
00,000,000  kilowatt  hours  per  year,  representing  11,000,000  in 
excess  of  the  70  per  cent  load  factor  guaranty  on  the  primary 
power  delivery,  a  fair  rate  for  this  surplus  power  would  be,  undci* 
the  emergency  conditions  existing  at  this  time,  3i  mills  per  kilo- 
watt hour. 

It  should  be  understood  in  this  determination  that  the  surplus 
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rate  herein  suggested  should  not  be  considered  as  a  basis,  or  pre- 
cedent, for  future  determination  of  rates  for  power  delivered. 

The  following  rates  for  power  delivered  at  Kennet  and  Colusa 
Comers  are  considered  fair  and  reasonable  under  the  ccmditions 
existing  in  this  case: 

Electric  Power  Rates, 

(a)  California-Oregon   Power   Company — Delivery   to  Northern    California 

Power  Company  at  Kennet: 
Guaranteed  delivery  and  purchase — ^8,500  kilowatts  at  70  per  cent  load 

factor,  equivalent  to  52,122,000  kilowatt  hours  per  year. 

Rate  ( 3.75  mills  per  kilowatt  hour )   per  year   $195,500 

Energy  delivered  in  excess  of  8,500  kilowatts  at  70  per  cent  load  factor — 

52,122,000  kilowatt  hours. 
Rate,  2.75  mills  per  kilowatt  hours* 

(b)  California-Oregon  Power  Conipany  and  Northern  California  Power  Com- 

pany— Delivery  to  Pacific  Gas  &  Electric  Company  at  Colusa: 
Guaranteed  delivery  and  purchase — 8,000  kilowatts  at  70  per  cent  load 

factor,  equivalent  to  49,056,000  kilowatt  hours. 

Rate  (4.9  mills  per  kilowatt  hour)  per  year $240,000 

Guaranieed  purchase  of  maximum  of  4,000  kilowatts  additional  on  a 

basis  of  50  per  cent  annual  load  factor  based  upon  the  average  peak 

available  supply  throughout  the  year  at  Colusa  in  excess  of  8,000 

kilowatts. 
Rate:     All  additional  energy  in  excess  of  70  per  cent  guaranteed  load 

factor  on  8,000  kilowatts,  3.5  mills  per  kilowatt  hour. 

The  period  during  which  the  guaranty  of  70  per  cent  load  fac- 
tor shall  apply  shall  be  by  weeks  from  July  1  to  December  1,  and 
by  months  from  December  1  to  July  1. 

Under  the  above  rates  it  is  not  contemplated  that  the  North- 
em  California  Power  Company  guarantees  definitely  to  deliver 
4,000  kilowatts  for  the  seven  months  of  October  to  April,  in- 
elusive,  but  that  all  energy  in  excess  of  8,000  kilowatts,  at  70 
per  cent  load  factor,  will  be  considered  as  surplus,  whether  said 
energy  is  delivered  at  a  higher  load  factor  than  70  per  cent  at 
8,000  kilowatts  or  kt  a  higher  peak. 

A  further  difficulty  between  the  parties  arose  over  the  matter 
of  penalty  or  strictness  of  guaranty. 

I  believe  that,  as  r^ards  the  first  or  primary  delivery  of  8,000 
kilowatts,  the  Northern  California  Power  Company  should  guar- 
antee this  delivery  definitely,  and  that  correction  should  be  made 
to  the  bills  in  case  of  failure  to  deliver  the  supply  for  any  ma- 
terial length  of  time  when  such  supply  is  demanded. 

I  hereby  recommend  that  the  Commission  make  the  following 
recommendations  > 

RECOMMENDATIONS. 

The  Commission  having  instituted,  on  its  own  motion,  an  in- 
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vestigation  into  the  transmission  of  poAver  from  California- 
Oregon  Power  Company  and  Northern  California  Power  Com- 
pany to  Pacific  Gas  &  Electric  Company,  and  having  advised 
itself  regarding  the  question  of  rates  for  said  power,  and  hear- 
ings having  been  held,  and  the  matter,  in  so  far  as  it  refers  to 
the  transmission  and  delivery  of  power  to  Northern  California 
Power  Company  and  Pacific  Gas  &  Electric  Company  being 
submitted  and  now  ready  for  decision. 

The  Commis^on  hereby  finds  as  a  fact  that  the  following  rates 
for  power  to  be  delivered,  as  set  forth  in  the  schedule,  are  just 
and  reasonable: 

Electric  Power  Rates, 

(a)  California-Oregon    Power   Company — Delivery   to  Northern   California 

Power  Company  at  Kennet: 
Guaranteed  delivery  and  purchase — 8,500  kilowatts  at  70  per  cent  load 

factor,  equivalent  to  62,122,000  kilowatt  hours  per  year. 

Rate  (3.75  mills  per  kilowatt  hour)  per  year  $195,500 

Energy  delivered  in  excess  of  8,500  kifowattH  at  70  per  cent  load  factor — 

52,122,000  kilowatt  hours. 
Rate,  2.75  mills  per  kilowatt  hour. 

(b)  California-Oregon  Power  Company  and  Northern  California  Power  Com- 

pany— Delivery  to  Pacific  Gas  &  Electric  C'ompany  at  Colusa: 
Guaranteed  delivery  and  purchase — 8,000  kilowatts  at  70  per  cent  load 

factor,  equivalent  to  49,056,000  kilowatt  hours  per  year. 

Rate  (4.9  mills  per  kilowatt  hour)   per  year   $240,000 

Guaranteed  purchase  of  maximum  of  4,000  kilowatts  additional  on  a 

basis  of  50  per  cent  annual  load  factor  baned  upon  the  average  peak 

available  supply  throughout  the  year  at  Colusa  in  excess  of  8,000 

kilowatts. 
Rate:     All  additional  energy  in  excess  of  70  per  cent  guaranteed  load 

factor  on  8,000  kilowatts,  3|.5  mills  per  kilowatt  hour. 

It  is  hereby  recommended  that : 

(1)  California-Oregon  Power  Company  and  Northern  Cali- 
fornia Power  Company  enter  into  agreements  for  the  transmis- 
sion and  delivery  to  Northern  California  Power  Company  of 
8,500  kilowatts  at  Kennet. 

(2)  California-Oregon  Power  Company,  Northern  California 
Power  Company,  and  Pacific  Gas  &  Electric  Company  enter  into 
agreements  for  the  transmission  and  delivery  to  Pacific  Gas  & 
Electric  Company  at  Colusa  of  8,000  kilowatts,  together  with 
excess  power  as  set  forth  in  this  opinion  at  the  rates  herein  found 
to  be  just  and  reasonable  for  such  delivery. 

It  is  hereby  further  recommended  that  the  several  companies 

take  immediate  steps  to  conclude  such  agreements  or  contracts 

and  to  construct  the  transmission  lines  and  substations  required 
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for  the  delivery  and  utilization  of  such  power  at  the  earliest  time 
commensurate  with  economy  of  construction. 

The  foregoing  opinion  and  recommendations  are  hereby  ap- 
proved and  ordered  filed  as  the  opinion  and  recommendations  of 
the  Bailroad  Commission  of  the  state  of  California. 


CAIilFORNIA  RAILROAD  COMMISSION. 

BE  CONSTBUCTION  AND  OPERATION  OF  BLECTBIO 
UTILITIES. 

[Decision  No.  5503;  Case  No.  1176.] 

Service  —  Electricity  —  Shortage  —  Distribution. 

On  account  of  the  shortage  of  electric  power  and  the  inoreasing 
demands  for  service  by  war  industries,  the  California  Commission  pro- 
vided for  the  appointment  of  a  power  administrator  to  regelate  the 
distribution  of  electricity  under  the  direction  of  the  Commission. 

[June  22,  1918.] 

Investigation  by  the  Commission  on  its  own  motion  into  the 
matter  of  the  shortage  of  electric  power,  and  measures  to  be  taken 
in  distributing  it;  Aipon  the  agreement  of  the  utilities  to  pool 
their  power  and  have  the  Commission  direct  the  distribution  dur- 
ing the  war  emergency,  and  upon  approval  of  the  plan  by  the 
authorities  of  the  Federal  government,  the  Commission  ordered 
that  a  power  administrator  should  be  appointed  to  regulate  the 
distribution  under  the  direction  of  the  Commission. 

Appearances:  C.  P.  Cutten,  John  A.  Britton,  and  P.  M. 
Downing  for  Pacific  Gns  &  Electric  Company;  H.  F.  Jackson 
and  J.  F.  Pollard  of  Sierra  &  San  Francisco  Power  Company 
and  Coast  Valleys  Gas  &  Electric  Company ;  Guy  C.  Earl,  Chaf- 
fee Hall,  and  E.  W.  Beardsley  for  Great  Western  Power  Com- 
pany; W.  M.  Shepard  for  California-Oregon  Power  Company; 
A.  K.  Harford  and  J.  T.  Whittlesey  for  Universal  Gas  &  Elcc*- 
tric  Company ;  Albert  Casper  for  Vallejo  Light  &  Power  Com- 
])any ;  F.  W.  Mielenz  for  Xapa  Valley  Electric  Company ;  L.  A. 
Susman  for  California  Telephone  &  Light  Company ;  D.  W.  Fol- 
som  for  Feileral  Fuel  Administration  and  Federal  Oil  Adminis- 
tration ;  Samuel  Kahn  for  Western  States  Gas  &  Electric  Com- 
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pany ;  W.  F.  Deteret  for  Northern  California  Power  Company ; 
S.  Waldo  Coleman  for  Coast  Counties  Gas  &  Electric  Company ; 
Frederick  O'Brien  for  Federal  Food  Administration;  Edward 
Elliott  for  Federal  Eeserve  Bank. 

Devlin,  Commissioner:  The  reasons  for  the  initiation  of  this 
case  by  the  Commission  are  fully  set  forth  in  decision  No.  6214 
as  follows:  "This  proceeding  was  instituted  by  the  Railroad 
Commission  of  the  state  of  California  on  its  own  motion,  having 
for  its  object  an  investigation  of  the  construction  and  operation  of 
electric  utilities  so  as  to  enable  it  to  determine  the  special  needs 
of  these  utilities  during  the  war  emergency,  and  in  order  to  enable 
the  Commission  to  render  prompt  assistance  to  the  government, 
the  utilities,  and  the  public  to  the  end  that  there  would  be  no 
shortage  in  service  on  the  part  of  the  utilities  or  interruption  of 
service  to  industries."     [post,  809.] 

This  case  has  been  and  will  be  held  open  during  the  war  emer- 
gency in  order  that  matters  such  as  those  considered  in  this  opin- 
ion may  be  taken  up  at  any  time  without  instituting  new  pro- 
ceedings. Since  the  last  decision  in  this  matter  the  shortage  of 
power  has  become  more  serious  than  expected  because  of  the 
materially  increasing  demands  for  service  by  various  war  indus- 
tries and  an  unprecedented  shortage  of  hydroelectric  power.  The 
situation  appeared  to  be  so  critical  in  the  northern  and  centra! 
parts  of  the  state  that  representatives  of  the  power  companies 
were  requested  to  confer  with  the  Commission  on  June  11,  1918. 
A  notice  of  the  conference  was  sent  to  certain  Federal  authori- 
ties, who  were  invited  to  be  present. 

At  this  confarence,  and  after  the  general  situation  was  ex- 
plained to  the  participants,  all  the  utilities,  through  their  respec- 
tive representatives,  agreed  in  substance  to  the  plan  of  pooling 
power,  the  postponement  of  consideration  of  financial  adjust- 
ments occasioned  by  such  pooling,  and  to  co-operate  with  the 
Commission  in  the  adoption  and  enforcement  of  a  priority  list, 
if  one  should  be  found  necessary.  Before  the  adjournment  of 
said  conference  a  committee  of  seven,  representing  the  larger 
power  companies  serving  San  Francisco  and  vicinity  and  the 
northern  portion  of  the  San  Joaquin  Valley  and  the  Sacramento 

Valley,  was  selected  by  the  participating  companies  to  confer  fur- 
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tlier  with  this  Commission  and  to  aid  in  the  consummation  of 
.sjiid  proposed  plan  to  relieve  the  situation. 

The  discussions  at  the  different  conferences  between  that  com- 
mittee and  the  Commission  were  in  general  along  the  same  lines 
ns  at  the  general  conference  on  June  llth*  The  final  results  of 
the  matter  were  that  the  power  companies  agreed:  (1)  To  pool 
their  power  and  to  place  in  the  hands  of  the  Commission  such 
authority  over  the  operations  of  their  several  companies  as  would 
permit  it  to  direct  the  distribution  of  that  power  to  what  appears 
to  the  Commission  to  be  to  the  best  interests  of  the  situation  dur- 
ing the  present  war  emergency,  or  until  the  Commission  shall 
by  appropriate  order  declare  that  there  is  no  further  need  of 
such  direction;  agreeing,  to  this  end,  that  the  Commission  could 
from  time  to  time  make  such  orders,  either  formal  or  informal, 
r,s  the  situation  might  require.  (2)  That  this  authority  should 
be  directly  exercised  by  a  power  administrator,  to  be  appointed 
by  the  Commission,  the  orders  of  whom  should  be  subject  to  the 
direction  and  review  of  the  Commission.  (3)  That  the  Com- 
mission might,  after  conference  with  the  Federal  food,  fuel,  and 
oil  administrations,  the  Federal  Reserve  Bank,  the  Emergency 
Fleet  Corporation,  and  such  other  Federal  authorities  and  par- 
ties as  the  Commission  deemed  proper,  adopt,  and  from  time  to 
time  modify  and  revise  or  suspend,  a  priority  list  providing  for 
the  priorities  in  the  use,  amount,  and  time  of  service  of  electric 
power. 

On  June  20th  the  Conuuission  had  a  further  hearing  in  this 
<»ase,  after  notice  given  to  those  who  had  participated  in  the 
previous  conference  on  June  11th.  At  this  time  the  transcript 
of  that  conference  was  by  stipulation  of  all  parties  made  part  of 
this  record,  and  Mr.  L.  S.  Ready,  the  head  of  the  Commission's 
gas  and  electric  division,  testified  regarding  what  had  taken  place 
at  the  meetings  of  the  said  committee  of  seven  with  the  Commis- 
sion and  its  representatives,  so  this  matter  might  also  become 
part  of  this  record.  Announcement  was  made  by  the  presiding 
Commissioner  of  the  desire  and  intention  of  the  Commission  to 
reduce  to  formal  order  the  results  and  conclusions  of  the  sev- 
ej-al  conferences,  stating  that  absence  of  expressed  objection  to 
tiiat  course  would  be  considered  a  stipulated  approval  thereof; 
Hiere  was  no  expressed  objection  to  the  substance  of  the  proposed 
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plan  by  any  of  the  parties.  Representatives  of  the  various  de- 
partments of  the  Federal  government  whose  appearances  were 
entered  at  this  hearing  expressed  tiieir  belief  that  the  Commis- 
sion should  exercise  this  authority ;  stated  that  the  plan  met  with 
their  approval,  and  that  such  action  as  was  taken  by  the  Commis- 
sion in  connection  with  the  authority  it  was  about  to  assume 
would  receive  the  fullest  co-operation  of  the  several  branches  of 
the  Federal  government  they  represented. 

At  the  present  time  we  are  faced  by  an  emergency  sufficiently 
grave  to  require  unusual  measures.  A  power  shortage  is  a  very 
serious  thing  under  normal  conditions,  but  its  gravity  is  multi- 
j)lied  under  war  conditions.  Without  pooling  of  power  and  a 
central  control  in  distributing  it,  the  present  shortage  threatens 
to  seriously  affect  the  various  war  industries  and  food  produc- 
tion so  vitally  necessary  to  the  nation.  I  believe  the  Railroad 
Commission  or  its  authorized  representative  is  the  proper  party 
to  exercise  that  centralized  control.  The  power  companies  af- 
fected and  the  local  Federal  authorities  participating  agree  with 
me  in  that  belief,  and  have  actively  assisted  in  making  it  an 
accomplished  fact :  the  power  companies  by  pooling  their  power 
i'nd  agreeing  to  permit  it  to  be  distributed  under  direction  of  the 
Commission,  and  the  Federal  authorities  by  offering  to  co-oper- 
ate. I  have  no  hesitation,  under  these  circumstances,  in  recom- 
Hjcnding  that  the  Commission  assume  this  responsibility. 

As  the  matter  now  stands  the  Commission  will  take  such  action 
in  regard  to  the  power  situation  as  appears  necessary,  relying  on 
the  legal  rights  vested  in  it  by  the  Public  Utilities  Act,  the  stipu- 
lations made  by  the  companies  agi'eeing  to  the  general  procedure 
which  is  set  forth  in  the  record  in  this  matter,  and  the  support 
«f  the  various  Federal  authorities. 

I  recommend  the  following  form  of  order : 

ORDER. 

A  public  hearing  having  been  held  by  the  Commission  in  the 

above-entitled  matter,  and  consideration  having  been  given  to  tlie 

assumption  by  it  of  the  administration  of  power  and  the  creation 

•f  a  power  administration ;  and  it  appearing  that  it  is  to  the  best 

interests  of  the  consumers,  the  utilities,  the  general  public,  and 

the  Federal  government  in  the  present  emergency  that  this  an- 
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thority  should  be  exercised  by  the  Commission,  and  basing  its 
order  on  the  power  vested  in  it  by  the  Public  Utilities  Act,  the 
stipulations  made  by  the  public  utilities  interested,  and  the  ap- 
proval and  offers  of  co-operation  of  the  representatives  of  the 
Federal  government  referred  to  in  the  opinion  herein, 

It  is  hereby  ordered  that  the  position  of  power  administrator 
be  and  is  hereby  created ;  that  said  power  administrator  shall  and 
he  is  hereby  empowered  to  make,  issue,  and  enforce,  modify, 
amend,  and  set  aside  such  orders  as  to  him  are  deemed  necessary, 
(•onvenient,  or  appropriate  to  effectuate  the  purposes  in  the  fore- 
going opinion  set  forth  in  the  matter  of  electric  power  control 
and  administration;  provided,  however,  that  the  exercise  of  such 
authority  by  such  power  administrator  shall  at  all  times  be  sub- 
ject to  the  direction  and  review  of  the  Kailroad  Commission  of 
the  state  of  California. 

The  public  utilities  listed  in  exhibit  "A,"  hereunto  annexed 
and  made  a  part  of  this  order,  are  the  companies  affected  and 
.subject  to  the  provisions  hereof. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered- filed  as  the  opinion  and  order  of  the  Bailroad  Commis- 
sion of  the  state  of  California. 


Exhibit  "A." 


Alpine  Evaporated  Cream  Company. 

Bay  Point  Light  &  Power  Company. 

Bell  Electric  Company. 

Alexander  Brown  Electric  Plant. 

California  Telephone  &  Light  Com- 
pany. 

City  Electric  Company. 

Coast  Counties  Gas  &  Electric  Com- 
pany. 

Coast  Valleys  Gas  &  Electric  Com- 
pany. 

Durham  Light  &  Power  Company. 

Fair  Oaks  Electric  Company. 

Cireat  Western  Power  Company. 

Middle'  Yuba  Hydroelectric  Power 
Company. 

^lountain  Light  &  Water  Company. 

Napa  Valley  Electric  Company. 

Northern  California  Power  Company, 
Consolidated. 

P.U.R.iyi8E. 


Novato  Light  &  Power  Company. 

Pacific  Gas  &  Electric  Company. 

Pinole  JJ^ht  &  Power  Company. 

Plumas  Light  &  Power  Company. 

Sacramento  Valley  Sugar  Company. 

Sierra  &  San  Francisco  Power  Com- 
pany. 

Snow  Mountain  Water  &  Power  Com- 
pany. 

Tuolumne  County  Electric  Power  & 
Light  Company. 

Universal  Electric  &  Gas  Company. 

Utica  Gold  Mining  Company. 

Vacaville  Water  &  Light  Company. 

Vallejo  Electric  Light  &  Power  dom- 
pany. 

Western  States  Gas  &  Electric  Com- 
pany. 
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BE  CONSTEUCTION  AND  OPERATION  OF  ELECTEIC 
UTILITIES. 

[Decision  No.  5214;  Case  No.  1176.] 

Blectricity  —  Development  of  hydroelectric  plants. 

Although  considerable  economy  in  the  use  of  oil  would  result 
from  more  complete  interconnection  and  co-operation  of  hydroelectric 
plants,  it  is  nevertheless  absolutely  necessary  that  the  electric  utilities 
of  southern  California  take  immediate  steps  to  construct  additional 
hydroelectric  plants  to  meet  the  constantly  growing  need»  for  power 
service  made  by  normal  growth  of  the  industry,  to  which  la  added  the 
special  needs  created  by  war  industries,  which  are  rapidly  developing 
throughout  the  state. 

[March  18,  1918.] 

General  investigation  on  Commission's  own  initiative  of  elec- 
tric generating  and  distribution  conditions  in  California,  witli 
particular  attention  to  companies  operating  in  the  southern  por- 
tion of  the  state.  The  reconunendations  of  the  Commission  ap- 
pear at  the  conclusion  of  the  opinion. 

Appearances :  Chas.  P.  Cutten  and  W.  G.  Vincent  for  Pacific 
Gas  &  Electric  Company;  Warren  Gregory  and  H.  F.  Jackson 
for  Sierra  &  San  Francisco  Power  Company  and  Coast  Valleys 
Gas  &  Electric  Company;  Chaffee  Hall  and  Guy  C.  Earl  for 
Great  Western  Power  Company  and  City  Electric  Company; 
Warren  Gregory  and  Samuel  Kahn  for  Western  States  Gas  & 
Electric  Company  and  San  Diego  Consolidated  Gas  &  Electric 
Company ;  E.  H.  Ballard  and  A.  X.  Kemp  for  Southern  Califor- 
nia Edison  Company ;  E.  C.  Voorheis  for  Amador  Electric  Light 
&  Power  Company;  A.  G.  Wishon,  A.  E.  Wishon,  and  W.  G. 
Kerckhoff  for  San  Joaquin  Light  &  Power  Corporation  and  Mid- 
land Counties  Public  Service  Corporation;  W.  F.  Detert  for 
Northern  California  Power  Company;  J.  R.  Dixon  for  Southern 
Sierras  Power  Company ;  II.  B.  Young  for  Grizzly  Electric  Com- 
pany ;  C.  A.  Luckenbach  for  Los  Angeles  Gas  &  Electric  Corpora- 
tion ;  II.  J.  CofRll  for  Tuolumne  County  Electric  Power  &  Light 
Company ;  F.  W.  Mielenz  for  If apa  Valley  Electric  Company ; 
W.  M.  Shepard,  II.  C.  Stoddard,  and  J.  D.  McKec  for  Cali- 
fornia-Oregon Power  Company;  A.  K.  Hartford  and  J.  T.  Whit- 
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tlesey  for  Universal  Electric  Company;  Frank  Bell  for  Bell 
Electric  Company;  F.  H.  Fowler  for  United  States  Forestry 
Service;  W.  B.  Mathews  and  E.  F.  Scattergood  for  city  of  Los 
Angeles. 

Devlin,  Commissioner :  This  proceeding  was  instituted  hy  the 
Railroad  Commission  of  the  state  of  California  on  its  own  mo- 
tion, having  for  its  object  an  investigation  of  the  consti'uction  and 
operation  of  electric  utilities  so  as  to  enable  it  to  determine  the 
special  needs  of  these  utilities  during  the  war  emergency,  and  in 
order  to  enable  the  Commission  to  render  prompt  assistance  to 
the  government,  the  utilities,  and  the  public,  to  the  end  that  there 
would  be  no  shortage  in  service  on  the  part  of  the  utilities  or 
interruption  of  service  to  industries. 

Hearings  on  the  matter  were  held  on  December  10,  1917,  and 
on  January  14  and  31,  1918,  appearances  being  made  by  all  the 
larger  electric  utilities  of  the  state  and  by  certain  Federal  author- 
ities. 

The  first  hearing,  held  December  10,  1917,  consisted  largely 
of  general  discussion  and  in  outlining  the  procedure  to  be  pur- 
sued, and  resulted  in  plans  being  arranged  for  co-operation  be- 
tween the  electric  division  of  the  (commission  and  representa- 
tives of  the  electric  utilities  and  Federal  authorities  in  order  to 
expedite  the  investigation. 

Thereafter,  pursuant  to  such  plans,  many  informal  conferences 
were  held  between  representatives  of  the  Commission's  electric 
division  and  representatives  of  the  utilities,  such  informal  confer- 
ences being  carried  on  under  the  direction  of  Mr.  F.  Emerson 
Hoar,  gas  and  electrical  engineer  of  the  Commission,  and  later, 
after  Mr.  Hoar  had  been  called  into  military  service  as  captain 
in  the  engineering  corps,  such  direction  was  under  Acting  Gas 
and  Electrical  Engineer  L.  S.  Ready,  with  the  co-operation  of 
several  advisory  committees  of  the  electric  utilities  of  both  the 
northern  and  southern  portions  of  the  state. 

The  first  matter  to  be  taken  up  at  these  conferences  was  the  con- 
servation of  oil  by  electric  utilities. 

At  the  subsequent  hearings,  reports  were  submitted  on  the  gen- 
eral condition  of  hydroelectric  and  steam  development  and  the 
various   means  by   which   oil  consumption   could   be   reduced 
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through  the  complete  co-ordinatiou  of  the  operation  of  hydroelec- 
tric plants  and  existing  transmission  systems,  and  general  reports 
were  submitted  regarding  the  growth  of  business  and  the  pros- 
pect of  development  of  plants  of  the  various  utilities  in  the  im- 
mediate or  near  future. 

Conferences  were  also  held  between  the  electric  division  of 
the  Conmaission  and  representatives  of  the  electric  utilities  and 
of  the  Federal  government  having  in  view  a  thorough  investiga- 
tion of  the  entire  situation  in  question.  The  electric  division  has 
carried  on  such  investigation  subsequent  to  the  last  formal  hear- 
ing. 

On  January  31,  1918,  the  last  formal  hearing  was  had,  and  at 
the  conclusion  of  such  formal  hearing  it  was  announced*  by  the 
presiding  commissioner  that  the  Commission  would  consider  the 
situation  on  the  evidence  and  reports  then  before  it,  as  developed 
up  to  date,  and  would  issue  such  order  or  form  of  reconmienda- 
tions  as  it  believed  proper  and  appropriate  from  the  information 
already  adduced.  ^ 

The  matter  was  not  finally  submitted  on  said  last-named  date, 
and  I  would  recommend  that  the  case  bo  kept  open  as  a  general 
investigation  affording  opportunity  from  time  to  time  to  take  up 
otlier  emergency  matters  pertaining  to  the  operation  of  electric 
utilities  of  the  state,  and  making  such  orders  and  recommenda- 
tions from  time  to  time  as  conditions  demand.  It  is  not  unlike- 
ly that  it  will  be  found  advisable  to  keep  this  ease  open  in  thin 
manner  during  the  war  emergency. 

From  the  evidence  presented  at  the  In^arings  and  investigation 
made,  as  previously  mentioned,  it  appears  clear  that,  although 
considerable  economy  in  the  use  of  oil  would  result  from  more 
complete  interconnection  and  co-operation  of  hydroelectric  plants, 
yet  it  is  absolutely  necessary  that  the  electric  utilities  take  im- 
mediate steps  to  construct  additional  hydroelectric  plants  to  meet 
the  constantly  growing  need  for  power  service  made  by  the  nor- 
mal growth,  to  which  is  added  the  special  needs  created  by  war 
industries  which  are  rapidly  developing  throughout  the  state. 

An  analysis  of  the  power  situation  shows  that  the  state  is  natur- 
ally divided  into  two  separate  districts  at  this  time  with  regard 

to  the  interconnection  of  power  companies,  and  such  districts  will 
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hereafter  in  this  opinion  for  convenience  be  designated  northern 
district  and  southern  district. 

The  northern  district  comprises  that  portion  of  the  state  served 
by  the  Pacific  Gas  &  Electric  Company,  Great  Western  Power 
Company,  Sierra  &  San  Francisco  Power  Company,  Northern 
California  Power  Company,  California-Oregon  Power  Company, 
and  Western  States  Gas  &  Electric  Company,  and  certain  smaller 
utilities  and  subsidiary  electric  companies.  This  district  extends 
south  in  the  San  Joaquin  Valley  to  about  Merced. 

The  southern  district,  which,  to  a  large  extent,  is  a  unit  by  it- 
self, covers  southern  California  and  all  of  the  San  Joaquin  Val- 
ley south  of  Merced.  The  principal  electric  transmission  facil- 
ities in  this  portion  of  the  state  are  operated  by  the  Southern 
California  Edison  Company,  Southern  Sierras  Power  Company 
And  its  allied  corporations,  San  Diego  Consolidated  Gas  &  Elec- 
tric Corporation,  Los  Angeles  Gas  &  Electric  Corporation,  city 
of  Los  Angeles  serving  territory  south  and  east  of  the  Tehachapi 
Mountains,  San  Joaquin  Light  &  Power  Corporation  and  Mount 
^Vhitney  Power  &  Electric  Company  in  the  San  Joaquin  Valley, 
and  the  Midl^ad  Counties  Public  Service  Corporation  in  San 
Luis  Obispo  and  Santa  Barbara  counties. 

Owing  to  this  natural  division  of  the  utilities  into  two  groups, 
and  further  to  the  fact  that  special  problems  have  presented  them- 
selves in  connection  with  the  southern  district,  I  have  considered 
it  advisable  that  the  Commission  make  its  formal  recommenda- 
tions at  this  time  that  certain  of  the  companies  in  the  southern 
district  take  immediate  steps  toward  the  further  development  of 
hydroelectric  power.  In  the  following  discussion,  therefore,  I 
will  limit  the  consideration  to  the  power  supply  and  needs  in  the 
southern  district. 

The  reports  of  the  southern  committee,  together  with  informa- 
tion submitted  to  the  Commission  in  connection  with  this  case 
and  annual  i^eports  of  the  companies,  show  that  in  1915  there 
were  produced  by  these  utilities  approximately  930,000,000  kilo- 
watt hours;  in  1916,  1,010,000,000;  and  in  1917,  1,146,000,000 
kilowatt  hours.  Of  this  amount,  in  1917,  911,000,000  kilowatt 
hours  were  produced  by  hydroelectric  plants,  235,000,000  by 
steam  plants,  requiring  a  total  oil  consumption  of  1,056,000  bar- 
rels and  an  oil  equivalent  of  natural  gas  used  of  approximately 
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260,000  barrels  additional  The  growth  of  business  between 
1915  and  1916  was  approximately  75,000,000  kilowatt  hours 
and  between  1916  and  1917,  140,000,000  kilowatt  hours,  while 
the  simultaneous  peak  demand  for  these  combined  systems  in- 
creased 25,000  kilowatts  in  1917  over  the  demand  in  1916. 

The  southern  district  committee  submitted  in  their  report  to 
the  Commission  their  estimate  of  the  probable  growth  in  reijuire- 
ments  of  electric  power  on  the  southern  systems  during  the  years 
1917  to  1921,  from  which  it  appears  that  unless  further  hydro- 
electric developments  are  immediately  started  and  carried  on  to 
completion  the  amoimt  of  oil  which  will  be  required  to  supply 
the  power  will  be  increased  by  1921  to  approximately  2,700,000 
barrels  as  against  the  consumption  in  1917  of  1,310,000  barrels. 

The  following  table  sets  forth  a  summary  of  the  estimated  re- 
quirements for  power  for  the  years  1918  to  1921,  with  the  actual 
for  1916  and  1917,  together  with  the  estimates  of  energy  avail- 
able from  hydroelectric  plants  under  normal  water  conditions, 
with  existing  operation  of  systems,  what  can  be  expected  with 
complete  interconnection  of  existing  facilities  without  further 
hydroelectric  development,  and  the  combined  amount  of  oil  and 
oil  equivalent  of  gas  which  will  be  required  in  case  no  further 
hydroelectric  developments  are  made. 


TABLE  NO.  I. 


Millions  of  Kilowatt  Hours. 

Barrels  Oil   Equiva- 

Year. 

ToUI. 

Available  Water. 

Steam  Production. 

lent  Required. 

Present 
Operation. 

Complete 
Intercon- 
nection. 

Present 
Operation. 

Complete 
Intercon- 
nection. 

Present 
operation. 

Complete 
Intercon- 
nection. 

1916    

1917    

1918    

1919    

1920    

1921    

1.010 
1.146 
1.270 
1.210 
1.565 
1.715 

875 
911 
1,087 
1,110 
1,110 
1.110 

"iiso 

1,170 

1,170 
1,170 

135 
236 
183 
800 
455 
606 

136 
235 
120 
240 
895 
646 

900.000 
1.310.000 

928,000 
1,620,000 
2,296.000 
3,040,000 

900,000 
1,310.000 

600.000 
1,200,000 
1,997.000 
2,725.000 

By  the  utilization  of  the  existing  hydroelectric  plants  with  the 
additions  made  during  1917  to  full  capacity  by  co-operative  op- 
eration and  complete  utilization  of  the  existing  and  contemplated 
interconnections,  the  oil  consumption  for  1918  should,  under 
normal  conditions  of  precipitation,  be  reduced  700,000  barrels 
below  1917  operations. 

The  subnormal  rainfall  conditions  as  they  existed  on  the  dat(? 

of  the  last  hearing  of  this  matter  indicated  a  very  material  in- 
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tjrease  in  oil  consiniiption  this  vear;  but  a  decideil  improvement 
in  this  respect  has  taken  place  since  January  31,  but  it  is  by  ik» 
means  certain  that  even  Avith  such  improved  water  conditions  that 
normality  will  be  attained  in  this  regard  this  year. 

The  existing  interconnections  and  those  which  it  appears  ur- 
gent that  utilities  make  at  this  time  are  as  follows: 

The  Southern  California  Edison  Company  and  Southern 
Sierras  Power  Company  have  had  already  installed  a  6,250  K.  V. 
A.  frequency  changer  at  Colton,  making  possible  the  transfer  of 
5,000  kilowatts  either  from  one  company  or  the  other,  and  ar- 
rangements have  been  made  for  the  unified  operation  of  the  plant*; 
of  the  two  companies  whereby  the  greatest  utilization  of  water 
will  result. 

The  city  of  Los  Angeles  and  the  Southern  California  Edison 
(Jompany  have  interconnected  their  systems  since  the  early  part 
of  1917,  and  the  Edison  Company  is  absorbing  all  excess  or  sur- 
plus power  devetoped  by  that  city's  existing  plants.  In  addition, 
the  city  of  Los  Angeles  is  supplying  the  municipal  plant  of  Pasa- 
dena. 

Construction  work  is  in  progress  for  the  interconnection  be- 
tween the  Southern  California  Edison  Company  and  San  Diego 
Consolidated  Gas  &  Electric  Corporation,  whereby  the  San  Diego 
company  will  be  supplied  with  the  larger  portion  of  the  power 
which  it  now  is  required  to  produce  by  steam.  In  addition, 
Southern  California  Edison  Company  has  practically  completed 
construction  of  a  transmission  line  to  Santa  Barbara,  thus  mak- 
ing possible  the  shutting  down  of  that  steam  plant  and  the  great- 
en-  utilization  of  hydroelectric  energy  produced  on  the  Edison 
company's  system. 

At  the  present  time  interconnection  is  being  made  between 
the  Southern  California  Edison  Company  and  the  San  Joaquin 
Jiight  &  Power  Corporation  near  Bakersfield,  whereby  the  San 
Joaquin  company  and  the  Mount  Whitney  company,  through  the 
connection  at  Strathmore,  may  be  supplied  from  one  of  the  Edi- 
s(»n  company's  plants  or  supply  power  to  the  Edison  system,  and 
thus  make  use  of  a  greater  amount  of  hydroelectric  power  on  the 
San  Joaquin  corporation's  and  Mount  Whitney  company's  sys- 
tems, and  also  allow  for  the  operation  of  the  more  efficient  steam 
P.U.R.1918E. 
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plants  of  the  Southern  California  Edison  Copmany  in  place  of 
those  of  the  San  Joaquin  and  Mount  Whitney  companies. 

It  has  been  informally  recommended  by  this  Commission  to 
Southern  Sierras  Power  Company  that  it  construct  a  transmis- 
sion line  from  Rush  creek  power  plant,  in  Mono  county,  to  Bish- 
op, in  Inyo  county,  by  which  line  existing  plant  capacity  amount- 
ing to  4,500  kilowatts  will  be:  made  available  and  15,000,000 
kilowatt  hours  will  be  utilized  by  that  company  which  has  not 
been  possible  of  use  before. 

By  liie  above  arrangements,  Los  Angeles  Gas  &  Electric  Com- 
pany is  the  only  large  producer  of  power  in  the  southern  part  of 
the  atate  not  interconnected  with  hydroelectric  systems. 

With  all  the  interconnections  and  the  complete  co-operation  of 
the  various  utilities  in  the  operation  of  existing  hydroelectric 
facilities,  it  will  not  be  possible  for  the  companies  to  meet  the 
continually  growing  demand  for  power  without  taking  immediate 
steps  for  further  plant  development,  and  it  is  absolutely  essen- 
tial that  these  companies  be  given  every  encouragement  possible 
and  assistance  to  meet  the  growing  requirements  on  their  systems. 
To  keep  the  oil  consumption  down  to  approximately  where  it 
was  in  1917  will  require  an  annual  increase  in  hydroelectric 
facilities  in  the  southern  district  of  at  least  20,000  kilowatts  of 
useful  capacity  and  an  increase  in  energy  output  of  140,000,000 
kilowatt  hours  under  normal  rainfall  conditions. 

Considerable  evidence  was  introduced  at  the  hearings  in  this 
application  as  to  the  question  of  future  developments,  and  special 
attention  was  given  to  the  plants  which  could  be  most  quickly  de- 
veloped and  which  would  give  the  most  relief  at  the  least  ca])ital 
expenditure. 

A  survey  of  the  proposed  power  projects  reported  as  available 
for  developments  shows  that  the  city  of  Los  xlngeles  controls  three 
which  might  be  readily  developed.  The  city  has  at  present  in  its 
aqueduct  development  two  hydroelectric  plants  known  as  San 
Francisquito  plant  Ivo.  1  of  29,000  kilowatts  peak  capacity,  and 
the  Los  Angeles  river  plant  of  2,500  kilowatts  peak  capacity,  ca- 
pable of  delivering,  with  the  expected  water  development  foi- 
1918  whch  the  city's  engineers  at  the  time  of  the  hearing  be- 
lieved could  be  made,  approximately  140,000,000  kilowatt  hours 

per  year,  it  appears  from  the  evidence  that  the  city  has  three 
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additional  power  developments  along  the  aqueduct  within  the  ra- 
dius of  approximately  40  miles  of  Los  Angeles.  The  proposed 
plants  are  known  as  San  Francisquito  plant  No.  2,  San  Fernan- 
do plant,  and  Franklin  Canyon  plant.  By  the  construction  of 
these  three  plants  to  the  economical  capacity  comparable  with  the 
water  supply  to  be  utilized  by  the  city  in  the  immediate  future 
and  by  the  addition  of  another  unit  to  the  San  Francisquito 
plant  No.  1,  the  city  could  develop  approximately  36,000  kilo- 
watts of  peak  capacity  during  the  year  in  addition  to  its  present 
plants,  and  make  available  an  additional  115,000,000  kilowatt 
hours  for  use  in  the  city  of  Los  Angeles  and  vicinity. 

This  development,  it  is  estimated,  could  be  made  with  an  ex- 
penditure bet\^^een  $2,500,000  and  $3,000,000,  and  if  prompt 
action  was  taken  the  larger  part  of  the  development  could  be  con- 
structed within  a  twelve  months'  period  provided  priority  orders 
were  obtained  for  equipment.  This  power,  due  to  its  proximity 
to  the  main  center  of  load  and  the  fact  that  the  plants  could  be 
operated  at  a  load  factor  which  would  be  most  efficient  in  the 
conservation  of  oil,  would  make  possible  a  reduction  in  the  use 
of  oil  for  production  of  electricity  in  the  southern  district  of  ap- 
proximately 600,000  barrels  of  oil  per  annum,  and  the  produc- 
tion of  power  in  the  existing  plants  during  the  ensuing  years  in 
excess  of  that  produced  in  1917  would  increase  the  saving  in  oil 
an  additional  150,000  barrels  per  year. 

Difficulties,  however,  have  arisen  which  on  the  present  record 
of  this  case  apparently  make  it  impossible  at  this  time  to  count 
on  the  development  of  these  plants.  The  city  of  Los  Angeles  has 
bonds  authorized  amounting  to  approximately  $2,000,000,  which 
it  contends  cannot  be  utilized  for  the  development  of  additional 
production  plants,  but  must  be  used  for  the  construction  of  dis- 
tribution systems.  It  contends,  however,  that  if  a  satisfactory 
agreement  could  be  entered  into  with  the  Los  Angeles  Gas  &  Elec- 
tric Corporation  whereby  that  company  would  lease  to  the  city 
its  entire  system,  such  agreement  to  contain  an  option  to  purchase 
the  same  by  the  city,  the  moneys  now  authorized  could  be 
utilized  in  connection  with  the  construction  of  additional  hydro- 
electric plants. 

The  Los  Angeles  Gas  &  Electric  Corporation  declines  \o  con- 
sider this  plan,  which,  it  contends,  constitutes  a  complete  surren- 
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der  of  the  possession  of  its  distributing  system  to  what  is  in  fact 
a  business  competitor,  and  also  contends  that  certain  provisions 
of  its  trust  deed  make  such  plan  legally  impossible. 

Considerable  time  was  devoted  to  this  matter  at  the  different 
hearings,  and  a  special  conference  was  held  at  Los  Angeles  by 
members  of  the  Commission,  representatives  of  the  electric  divi- 
sion of  the  Commission,  representatives  of  the  city  of  Los  An- 
geles, and  representatives  of  civic  organizations  and  officials  of 
the  Los  Angeles  Gas  &  Electric  Corporation,  mainly  in  an  en- 
deavor to  effect  some  solution  of  the  existing  differences. 

Failure  attended  such  efforts,  however;  and  I  am  convinced 
that  there  is  little  likelihood  that  the  city  of  Los  Angeles  and  Los 
Angeles  Gas  &  Electric  Corporation  will  come  to  any  agreement 
in  this  respect. 

The  CommissicMOi  has  no  authority,  if  it  so  desired,  to  order  the 
city  of  Los  Angeles  to  develop  the  plants  referred  to  and  deliver 
such  power  to  the  Los  Angeles  Gas  &  Electric  Corporation ;  nei- 
ther has  it  authority,  if  it  so  desired,  to  compel  the  Los  Angeles 
Gas  &  Electric  Corporation  to  accede  to  the  proposition  of  the 
city  of  Los  Angeles. 

.  The  difficulty  seems  to  be  one  in  which  each  of  the  parties  to 
the  controversy  is  fearful  that  its  future  activities  in  the  electrical 
field  of  the  city  of  Los  Angeles  will  be  prejudiced. 

It  is  to  be  seriously  regretted  that  at  this  crucial  period,  when 
conservation  of  oil  is  one  of  the  most  important  of  war  needs, 
that  the  give  and  take  spirit  should  not  be  more  in  evidence, 
and  that  all  interests  are  not  subordinated  to  actual  national  war 
necessity. 

The  three  electric  utilities  which  are  at  present  developing 
power  by  hydroelectric  plants  are  the  Southern  California  Edi- 
son Company,  San  Joaquin  Light  &  Power  Corporation,  and  the 
Southern  Sierras  Power  Company. 

The  Southern  Sierras  Power  Company  reported  on  request 
of  the  Commission  that  it  has  two  proposed  projects,  located  in 
Mono  and  Inyo  counties,  one  of  10,000  kilowatt  capacity  on 
Leevining  creek  in  Mono  county,  which  is  estimated  will  cost  ap- 
proximately $1,000,000  to  construct,  and  an  additional  plant  on 
Bishop  creek,  Inyo  county,  of  7,500  kilowatt  capacity,  which  it  is 
estimated  will  cost  approximately  $1,300,000  to  complete. 
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It  appears  that  the  Southern  Sierras  Power  Company  and  its 
allied  corporations  will  probably  meet  their  gi'owing  demands  for 
the  coming  year  by  the  additional  peak  capacity  made  available 
to  its  entire  system  by  the  construction  of  the  transmission  lino 
from  Rush  creek  plant  to  Bishop,  which  it  has  now  under  contem- 
plation, and  which  this  Commission  has  informally  recommended 
be  constructed,  and  such  construction  is  now  strongly  urged. 

Sufficient  information  is  not  available  at  this  time  to  pass  upon 
the  other  project  Should  it  later  api>ear  advisable  that  it  be 
constnicted,  the  Commission  will  give  the  matter  further  con- 
sideration. 

San  Joaquin  Light  &  Power  Corporation  has  added  one  plant 
to  its  system  during  the  past  year,  and  has  increased  tlie  capaci- 
ty of  its  Kern  Canyon  plant,  and  has  under  way  the  addition 
of  two  other  small  plants,  which,  when  completed,  will  increase* 
the  annual  kilowatt  hour  output  under  normal  conditions  6,000,- 
000  kilowatt  hours. 

Other,  possible  projects  are  contemplated,  but  not  definitely 
decided  upon,  for  the  immediate  future  development. 

It  would  appear  advisable  that  San  Joaquin  corporation  should 
seriously  coiijsider  adding  to  its  plants  in  such  a  way  as  to  meet 
the  requirements  on  its  own  system,  as  considerable  expense 
would  be  incurred  in  the  transmission  of  power  from  the  smaller 
plants  to  the  larger  centers  of  distribution. 

The  Southern  California  Edison  Company  has  set  forth  in  the 
exhibits  presented  to  the  Commission  in  connection  with  this 
matter  and  other  data  requested  by  the  Commission  which  were  to 
he  considered  in  evidence,  certain  proposed  projects.  The  hy- 
ilroelectric  projects  proposed  include  what  is  known  as  Kern  river 
Xo.  3,  Pittman  creek  diversion,  additional  installation  in  the 
present  Big  creek  plant  Xo.  2,  and  also  Big  creek  plant  Xo.  3  and 
the  storage  and  diversion  of  waters  from  additional  proposed  re- 
servoirs into  the  Big  cr(»ek  developments. 

Kern  river  plant  Xo.  3,  as  reported,  will  be  capable  of  develop- 
ing 180,000,000  kilowatt  hours  per  year  under  normal  rainfall 
conditions,  and  will  have  a  plant  capacity  of  30,000  kilowatts. 
This  plant  it  is  estimated  will  cost  approximately  $6,500,000  to 
complete.      The    company    has    already    spent    approximately 

$1,000,000  in  preparing  for  this  construction,  and  has  completed 
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a  portion  of  the  tunnel  work.  It  is  estimated  that  a  part  of  the 
plant  can  be  put  in  operation  during  1919,  and  that  the  full 
capacity  c^n  be  made  available  by  1920,  provided  action  is  taken 
at  the  present  time  for  the  development  of  this  project. 

The  Pittman  creek  diversion  into  the  Huntington  lake  resei- 
voir  of  the  Southern  California  Edison  Company  at  an  expend- 
iture of  approximately  $500,000  will  result  in  an  annual  produc- 
tion of  22,000,000  kilowatt  hours ;  and,  with  a  further  installation 
of  a  dam  in  the  Pittman  creek,  this  capacity,  at  a  cost  of  approxi- 
mately $300,000,  can  be  increased  to  32,000,000  kilowatt  hours. 

A  third  development  proposed  by  the  Edison  company  is  the 
installing  of  an  additional  unit  in  Big  creek  plant  No.  2  at  a 
cost  of  approximately  $8r)0,000,  which  will  make  available  an 
additional  peak  of  16,000  kilowatts  and  21,000,000  kilowatt 
Lours  per  year. 

From  further  investigation  of  the  general  power  projects  in 
the  \'icinity  of  Big  creek  developments  made  by  the  Commission's 
engineers,  it  appears  that  a  resen'oir  site  known  as  Shaver  lake, 
at  present  o\nied  by  the  Fresno  Flume  &  Lumber  Company,  if 
developed,  can  be  used  in  connection  "with  the  Big  creek  develop- 
ments of  the  Southern  California  Edison  (.'ompany.  From  the 
engineer's  reports  it  appears  that  approximately  50,000,000 
kilowatt  hours  per  year  can  be  made  available,  commencing 
Avith  the  middle  of  the  coming  summer,  providing  satisfactory 
negotiations  could  be  carried  out  between  the  lumber  company 
and  the  Southern  California  Edison  Company  for  the  purchase 
of  the  necessary  reservoir  site  and  the  construction  of  the  neces- 
sary conduits. 

A  fourth  development  considered  by  the  Southern  California 
Edison  Company  contemplates  the  construction  of  a  hydro- 
electric plant  known  as  Big  Creek  No.  3,  below  plant  Xo.  2,  which 
is  estimated  will  cost  $5,000,000  for  the  plant  and  $200,000 
additional  for  transmission  facilities,  and  will  make  available 
approximately  34,000  kilowatts  and  will  produce  approximately 
150,000,000  kilowatt  hours  per  year. 

Of  the  above  projects  it  is  estimated  by  Southern  California 
Edison  Company  that  Kern  river  plant  No.  3  can  be  put  in 
partial  operation  in  the  fall  of  1919,  Pittman  creek  diversion 
can  be  constructed  for  operation  in  the  year  1919,  and  the  third 
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unit  to  be  installed  in  Big  creek  plant  Xo.  2  will  be  installed 
in  two  years,  that  to  construct  Big  creek  No.  3  will  require 
three  and  a  half  years  for  completion. 

In  order  to  meet  the  growing  demands  for  power  upon  the 
Edison  company's  system  and  the  demands  on  other  systems 
purchasing  power  from  the  Southern  California  Edison  Com- 
pany, it  appears  that  Southern  California  Edison  Company 
should  immediately  take  steps  to  increase  its  hydroelectric 
capacity  and  to  make  available  for  use  suflScient  kilowatt  hours  to 
reduce  the  oil  consumption  in  its  steam  plants  to  the  most 
economical  point,  considering  the  question  of  conservation  of 
fuel  oil  and  cost  of  operation.  To  do  this  will  require  the 
financing  of  approximately  $11,000,000  for  hydroelectric  plants, 
and  to  serve  consumers  an  additional  amount  of  approximately 
$4,000,000  for  distribution  system. 

It  is  clearly  advisable  for  Southern  California  Edison  Com- 
pany to  consider  the  question  of  developing  at  the  present  time  the 
least  expensive  plants,  in  order  that  it  may  not  overburden  itd 
consumers  with  additional  fixed  charges  resulting  from  the 
present  high  interest  rate  and  the  abnormal  prices  for  material 
and  labor. 

I  therefore  recommend  that  the  Commission  make  the  follow- 
ing recommendations : 

RECOMMENDATIONS. 

1.  Southern  California  Edison  Company,  Southern  Sierras 
Power  Company  and  San  Joaquin  Light  &  Power  Corporation 
proceed,  either  severally  or  jointly,  through  any  channels  whidi 
are  available,  with  an  effort  to  make  reasonable  financial  arrange- 
ments, subject  to  the  approval  of  this  Commission,  for  the 
development  of  such  additional  hydroelectric  power  and  the  dis- 
tribution of  same  to  their  consumers  as  appears  necessary  to 
supply  the  increased  demand  upon  their  systems,  and  to  insure 
a  sufficient  supply  of  power  for  all  necessary  needs,  and  to  reduce 
the  consimiption  of  oil  to  an  economical  minimum. 

2.  Southern  Sierras  Power  Company  construct  its  Eush  Creek- 
Bishop  line. 

3.  Southern  California  Edison  Company  take  immediate  steps 

for  the  carrying  out  of  a  comprehensive  plan,  subject  to  the 
P.U.R.1918E. 
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Jipproval  of  this  Coniniissicn,  for  the  financing  of  approximatdly 
$15,000,000  for  the  development  of  further  hydroelectric  plants 
snfficient  to  meet  growing  requirements  of  power  and  the  neces- 
sr.ry  additions  to  its  distribution  system. 

4.  Southern  California  Edison  Company,  in  developing  such 
additional  power  during  the  present  emergency,  proceed  with 
the  most  economical  developments  commensurate  with  .  the 
urgency  of  pmmpt  action. 

5.  San  Joaquin  Light  &  Power  Corporation  take  the  necessary 
steps  to  insure  the  construction  of  additional  plants,  or  the 
increase  of  facilities,  or,  by  the  agreement  of  purchase,  to  main- 
tain an  adequate  supply  of  power  during  the  present  emergency 
for  the  agricultural  and  industrial  purposes,  and  other  necessary 
requirements  for  power  service, 

The  foregoing  opinion  and  recommendations  are  hereby  ap- 
proved and  ordered  filed  as  the  opinion  and  recommendations  of 
the  Bailroad  Commission  of  the  state  of  California. 


CAIilFOIiXIA  RAILROAD  COMMISSION. 

CALISTOGA  &  CLEAK  LAKE  STAGE  LINE 

17. 

WHITE  TEANSPOKTATION  COMPANY, 

[Decision  No.  6401;  Case  No.  1219.] 

4  :fomo7;/ff..  —  Certificate  of  convenience  —  Disregard  of  time  sched' 
vie. 

An  automobile  stage  line  cannot  resume  operation  after  tempo- 
rarily discontinuing  service  by  disregarding  its  time  schedule  during 
the  winter  months,  without  consent  of  the  Commission,  except  by  secur- 
ing a  certificate  of  public  convenience  and  necessity  from  the  Commis- 
sion and  permits  from  the  governing  bodies  of  all  political  subdiyiBions 
in  the  mai  ner  provided  by  statute. 

[May  17,  1918.] 

CoA^l•LAI^^T  alle£i"^\ir  tliat  White  Transportation  Company  has 
failed  to  carry  out  its  time  schedule  filed  with  the  Commission; 
crder  rcYjuiring  the  company  to  discontinue  operation. 

Appearances:  L.  K.  Fraser  for  complainant;  John  J.  Dailey 

for  defendant. 
V.V.VxAnSE. 
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Gordon,  Commissioner:  Calistoga  ^:  Clear  Lake  Stage  Coiu- 
])ai}y,  a  corporation,  complainant  in  this  proceeding,  alleges  that 
the  White  Transportation  Company  has  failed,  neglected,  and 
refused  to  carry  ont  its  time  schedule  as  filed  with  the  Railroad 
Commission ;  that  during  the  months  of  January,  February,  and 
March,  1918,  the  defendant  has  only  averaged  two  or  three  trips 
from  Calistoga  to  Middletown  and  other  points  in  I^ke  county, 
and  has  neglected  and  failed  to  take  passengers  during  the  months 
of  January,  February,  and  March,  1918,  who  desired  passage^ 
on  the  stages  of  the  White  Transportation  Company  from  Calis- 
toga to  Lakeport;  that  defendant  has  failed,  refused,  and  neg- 
lected to  meet  trains  during  the  months  of  December,  1917,  Jan- 
uary, February,  and  March,  1918;  that  passengers  have  been 
obliged  to  go  to  the  residence  of  the  driver  of  the  defendant  com- 
pany in  order  to  find  a  representative;  that  on  one  occasion  de- 
fendant refused  and  failed  to  call  for  a  passenger  at  Lakqport^ 
and  th^t  said  passenger  was  compelled  to  make  the  trip  from 
Lakeport  to  Calistoga  by  a  private  conveyance.  Complainant 
further  alleges  that  it  is  able  to  handle  all  passenger  traffic  be- 
tween Calistoga  and  Lake  county  points  during  the  winter  and 
summer,  and  that  there  is  only  business  enough  to  support  one 
(»ompany.  Complainant  requests  general  investigation  by  the 
!iailroad  Commission  into  the  methods  and  practices  of  the  de- 
fendant company,  and  the  revocation  of  the  license  of  the  White 
Transportation  Company  to  carry  passengers  from  Calistoga,  in 
Napa  county,  to  Lake  county  points. 

Defendant  filed  its  answer,  denying  the  material  allegations 
<^f  the  complaint. 

A  public  hearing  was  held  at  Calistoga  on  April  22,  1918,  the 
matter  was  duly  submitted,  and  is  now  ready  for  decision. 

The  White  Transportation  Company,  a  corporation,  has 
operated  a  stage  line  for  the  transportation  of  passengers  and 
baggage  from  Calistoga  to  points  in  Lake  county  since  May  17, 
1915.  Regular  daily  service  during  the  summer  season  has  been 
given  to  Toll  House,  Mira  Vista,  Shady  Brook,  Arcadia,  Middle- 
town,  Mount  St.  Helena,  Siegler,  Adams,  and  Hobergs.  Special 
s(»rvice  has  been  given  during  the  sununer  season  to  Kelseyville, 
Howard,  Anderson,  Harbin,  Coyote,  Spring  Hill  Farm,  Lake- 
port,  and  Lower  Lake  whenever  passengers  offered  to  be  trans- 
IMJ.U.liHSE. 
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ported  to  or  fi^om  such  points.  During  the  winter  seasons  of 
1915— 1(>  and  1916—17  service  was  not  given  as  a  regular  carrier. 
The  jurisdiction  of  the  Kaih'oaVl  Commission  over  transportation 
companies  of  this  character  was  imposed  by  the  provisions  of 
chapter  218,  Laws  of  1917.  Subsequent  to  the  effective  date  of 
such  legislative  enactment  the  Railroad  Commission  issued  its 
instnictions,  rules,  and  regulations  for  the  filing  of  tariffs  and 
time  schedules,  and  as  to  the  conduct  of  the  business  of  this  class 
of  transportation  companies.  These  rules  and  regulations  require 
the  filing  of  time  schedules  and  the  strict  observance  of  same. 
On  October  6,  1917,  the  secretary  of  the  White  Transportation 
Company  addressed  a  communication  to  the  Eailroad  Commis- 
sion requesting  authority  to  discontinue  service  during  the  period 
from  November  1,  1917,  to  April  1,  1918,  inclusive,  for  the  rea- 
son that  the  travel  between  Calistoga  and  Lake  county  points  was 
in  slight  volume  during  such  months,  and  that  a  toll  of  $2.50  per 
car  per  round  trip  required  to  be  paid  for  the  passage  of  auto- 
mobile stages  over  the  Mount  St  Helena  toll  road,  such  toll 
being  assessed  whether  passengers  were  carried  or  not.  The  Kail- 
road  Commission  under  date  October  11,  1917,  advised  the  White 
Transportation  Company  if  discontinuance  of  service  was  de- 
sired, that,  before  pennission  would  be  granted  to  resume  service, 
an  application  for  a  certificate  of  public  convenience  and  neces- 
sity would  require  to  be  made  to  and  granted  by  the  Eailroad 
Conunission,  and  also  permits  would  require  te  be  secured  from 
the  governing  bodies  of  all  political  subdivisions,  all  in  accord- 
ance with  the  provisions  of  chapter  213  of  the  Laws  of  1917. 
Upon  receipt  of  the  Railroad  Commission's  letter  advising  cir- 
cumstances under  which  the  service  could  be  withdrawn  for  the 
winter  season  of  1917-18,  Mr.  I.  Sutcliffe,  secretary  and  mana- 
ger of  the  White  Transportation  Company,  called  at  the  office  of 
the  Railroad  Commission  and  conferred  with  Mr.  W.  J.  Hand- 
ford,  the  Railroad  Commission's  service  inspector,  regarding  the 
matter  of  the  proposed  suspension  of  service.  Mr.  Sutcliffe  con- 
tended that  the  operation  of  the  line  would  not  be  justified  dur- 
ing the  months  for  which  suspension  of  operation  had  been  re- 
quested, and  claimed  that  often  trips  would  require  to  be  made 
in  protecting  the  schedule  that  would  not  be  patronized  by  any- 
one, and  further  directed  attention  to  the  toll  cliarge  of  $2.50 
P.U.R.1918E. 
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l)er  round  trip  which  would  add  expense  and  would  require  to  be 
paid.  Mr.  Suteliffe  did  not  desire  to  relinquish  the  right  to 
operate  and  be  compelled  to  securt  a  certificate  of  public  conven- 
ience and  necessity  from  the  Railroad  Commission  and  permits 
from  the  governing  bodies  of  all  political  subdivisions  as  required 
by  the  provisions  of  chapter  213,  Laws  of  1917,  before  being  per- 
mitted to  resume  operations  for  the  summer  season  of  1018.  It 
was  agreed  in  conference  betweeai  Mr.  Suteliffe,  representing  the 
AVliite  Transportation  Company,  and  Mr.  Handford,  as  service 
inspector  for  the  Commission,  that  the  White  Transportation 
Company  would  have  its  stages  meet  all  trains  at  Calistoga,  and 
if  any  passengers  offered  for  transportation,  to  make  the  trip; 
and  that  as  rc^rds  passengers  from  Lake  county  points  that 
arrangements  would  be  made  that  whenever  a  passenger  notified 
the  Calistoga  headquarters  of  the  White  Transportation  Company 
that  they  desired  to  make  the  trip  from  Lake  county  points  to 
Calistoga  that  a  stage  would  be  sent  in  to  furnish  the  desired 
service.  The  understanding  was  distinct  as  to  the  procedure  that 
was  to  be  followed ;  and  Mr.  Suteliffe,  as  manager  of  the  White 
Transportation  Company,  fully  agreed  to  protect  the  service  in 
the  manner  above  stated.  Local  passenger  tariff  Xo.  2  was  issued 
by  Mr.  I.  Suteliffe  as  general  manager  of  the  White  Transporta- 
tion Company  under  date  October  20,  1917,  and  was  filed  with 
the  Railroad  Commission  bearing  effective  date  of  November  1, 
3  917.  This  tariff  specified  the  stations  of  Arcadia,  Coyote  Val- 
ley, Kelseyville,  Lakeport,  Lower  Lake,  Middletown,  and  Mount 
St.  Helena  as  those  to  and  from  which  service  would  be  available 
daily  from  November  1,  1917,  to  Mardi  31,  1918,  inclusive. 
The  stations  of  Adams  Springs,  Anderson  Springs,  Bonanza. 
Harbin,  Hobergs,  Howard  Springs,  Mira  Vista,  Seigler  Springs, 
Spring  Hill  Farm,  Shady  Brook,  and  Salamina  were  designated 
as  points  that  were  "shut  down  from  November  1  to  April  1." 
It  is  imderstood  that  these  stations  were  not  those  to  which  regu- 
lar service  was  to  be  required. 

Witnesses  for  the  complainant  testified  that  they  had  been  at 
the  stations  of  the  San  Francisco,  Napa,  &  Calistoga  Railway, 
i:nd  the  Southern  Pacific  Company  in  Calistoga  durijig  the 
months  of  November,  1917,  to  March,  1918,  inclusive,  and  that 

on  many  occasions  there  were  no  stages  of  the  White  Transporta- 
P.U.R.1918E. 
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tion  Company  at  the  station  to  meet  the  incoming  trains ;  nor  was 
there  any  representative  of  the  White  Transportation  Company 
present  at  the  station  at  the  time  of  train  arrival  to  direct  pro- 
spective passengers  to  the  stages  of  that  company.  Mr.  K.  White, 
agent  of  the  San  Francisco,  Napa,  &  Calistoga  Railway,  testi- 
fied that  the  stages  of  the  White  Transportation  Company  had 
not  met  all  trains  arriving  at  Calistoga,  that  the  representatives 
of  the  White  Transportation  Company  had  not  met  all  trains, 
and  that  on  an  average  of  once  or  twice  a  week  during  the  win- 
ter season  intending  passengers  had  inquired  as  to  the  where- 
abouts of  the  White  Transportation  Company's  stages,  some  of 
such  passengers  holding  tickets  for  transportation  over  the  stages 
of  the  defendant  company.  Solicitors  for  resorts  adjacent  to 
Calistoga  who  met  trains  of  the  Southern  Pacific  Company  and 
those  of  the  San  Francisco,  Napa,  &  Calistoga  Railway  also  tes- 
tified as  to  being  present  at  the  arrival  of.  trains,  and  that  such 
trains  were  not  met  by  the  representatives  or  stages  of  the  de- 
fendant company,  and  that  inquiries  had  been  made  of  them  as 
to  the  location  of  the  stages  or  office  of  the  White  Transportation 
Company. 

Mr.  I.  Sutcliffe,  secretary  and  manager  of  the  White  Trans- 
portation Company,  testified  that  the  terms  of  the  arrangement 
for  the  protection  of  the  schedules  between  Calistoga  and  Lake 
county  points  had  been  conununicated  to  the  local  manager  of 
the  company  at  the  Calistoga  headquarters,  and  that  the  local 
manager  had  been  instructed  to  see  that  the  agreed  service  was 
rendered  to  the  traveling  public.  Statements  were  presented  as 
exhibits  indicating  the  toll  bills  paid  on  machines  of  the  AVhite 
Transportation  passing  over  the  toll  road  between  Middletown 
and  Calistoga  during  the  months  of  November,  1917,  to  March, 
1918,  inclusive.  These  statements  indicate  the  following  trips 
upon  which  toll  was  paid  during  the  months  referred  to. 


Up. 


Down.      iTotal  Trips. 


November,  1917 
December,  1917 
January,  1918 
February,  1918 
March,  1918  . . 

Totals    . . . 

P.U.RJ918E. 


25 

18 
17 
10 
12 


82 


26 
19 
14 
9 
11 


79 


51 

.-^7 
31 
19 
23 


161 
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A  statement  was  also  furnished  indicating  that  the  expense  of 
keeping  up  the  service  during  the  months  ahove  mentioned  had 
lesulted  in  a  net  loss  of  $1,304.51,  such  statement  including  no 
charges  for  depreciation,  taxes,  general  or  traveling  expenses. 
The  following  record  of  tickets  sold  was  furnished : 


November,  1917 
J)i»cemlier,   1917 
January,   1918    . 
February,   1918 
March,  1918   ... 


Totals 


One-Wav      Kound-Trip 
Tickets*          Tickets. 

4 
5 
4 
2 
16 

14 

20 

2 

1 
8 

31  I         46 


All  the  tickets  sold,  except  six  round  trips,  were  issued  by  the 
local  manager  of  the  White  Transportation  Company  at  Calis- 
toga,  the  round-trip  tickets  being  sold  in  San  Francisco, — four 
by  the  Monticello  Steamship  ('ompany  and  two  by  the  ticket 
agency  of  Peck-Judah  Company. 

After  careful  consideration  of  all  the  evidence  in  this  proceed- 
ing I  am  satisfied  that  the  White  Transportation  Company  has 
not  protected  the  arrangement  made  with  the  Railroad  Commis- 
sion-in  October,  1017,  regarding  the  furnishing  of  service  during 
the  winter  months  between  Calistoga  and  Lake  county  points. 
The  arrangement  was  specific  that  all  trains  should  be  met  by  a 
machine,  that  persons  desiring  passage  could  be  transported  to 
their  destination  in  Lake  county.  The  fact  that  trips  were  made 
to  and  from  Lake  county  points  at  hours  other  than  the  sched- 
uled leaving  time,  either  with  or  without  passengers,  has  no 
bearing  on  the  matter  of  the  protection  of  regular  scheduled  trips 
whenever  passengers  oflFered  desiring  to  patronize,  such  trips, 
'i'he  evidence  of  a  number  of  witnesses  is  conclusive  that  the 
stages  did  not  meet  the  trains  in  accordance  with  the  agreement 
under  which  the  White  Transportation  Company  were  permitted 
to  reduce  their  winter  operations  to  a  minimum,  and  that  intend- 
ing passengers  arriving  at  Calistoga  via  the  trains  of  the  San 
Francisco,  Napa,  &  Calistoga  Railway  were  often  unable  to  find 
the  stages  of  the  White  Transportation  Company  or  any  repre- 
sentative of  that  company,  although  making  inquiry  for  such 
stages  or  representatives,  and  in  some  cases  holding  tickets  over 

the  White  Transportation  Company  line. 
P.U.R.1918E. 
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Considerable  testimony  was  introduced  at  the  hearing  relative 
to  the  advantages  accruing  to  the  resorts  of  Lake  county  by  rea- 
son of  the  competition  afforded  by  the  operation  of  the  White 
Transportation  Company.  This  testimony  has  no  bearing  upon 
the  issues  involved  in  this  case,  the  matter  to  be  determined  is 
not  the  public  convenience  or  necessity  for  the  service. 

I  find  as  a  fact  that  the  White  Transportation  Company  did 
not  protect  the  arrangement  made  with  the  Kailroad  Commission 
for  the  scheduled  service  that  was  to  be  operated  during  the 
months  of  I^'ovember,  1917,  to  March,  1918,  inclusive,  and 
recommend  the  following  form  of  order : 

ORDER. 

A  public  hearing  having  been  held  in  the  above-entitled  pro- 
ceeding, the  matter  having  been  duly  submitted,  and  the  Com- 
mission being  fully  advised  and  basing  its  order  on  the  findings 
of  fact  as  set  forth  in  the  opinion  which  precedes  this  order, 

It  is  hereby  ordered  that  effective  immediately  upon  the  serv- 
ice of  this  order  the  operation  of  the  automobile  stage  line  of  the 
White  Transportation  Company  between  Calistoga  and  Lake 
county  points  be  discontinued,  and  not  resumed  until  a  certificate 
of  public  convenience  and  necessity  will  have  been  obtained  from 
the  Kailroad  Commission  and  permits  from  the  governing  bodies 
of  all  political  subdivisions  through  which  the  routes  pass,  as  re- 
quired by  the  provisions  of  chapter  213,  Laws  of  1917. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  state  of  California. 


COIiORADO   PUBLIC  UTILITIES   COMMISSIOX. 

EE  ADVANCE  IN  DEXVEE  &  INTERUEBAN  EAILEOAD 

FAEES. 

[luvestigation  &  Suspension  Docket  No.  17;  Decision  No.  176.] 

Return  —  Valuation  —  Necessity  —  Hate  'proceeding  —  Inadeqtiate 
return. 

It  is  not  necessary  to  have  a  valuation  of  a  utility's  property  to 
enable  the  Commission  to  pass  upon  an  application  for  an  increase  in 
P.U.R.1918E. 
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rates,  where  it  appears  that  the  utility  has  earned  a  return  of  only 
3.6  per  cent  on  one  half  of  its  investment. 

[May  4,  1018.] 

Application  for  authority  to  increase  passenger  fares ;  order 
authorizing  increase  of  fares  for  25-ride  family  commutation 
tickets  upon  the  basis  of  2  cents  per  mile  and  fares  for  50-ridc 
family  tickets  upon  a  basis  of  1£  cents  per  mile,  issuance  of  10- 
ride  individual  commutation  tickets  discontinued. 

Appearances:  E.  E.  Whitted  for  the  respondent;  Frank  L. 
Moorhead,  city  attorney,  and  E.  O.  Heinriob,  city  manager,  for 
the  city  of  Boulder ;  Edward  Affolter  and  Geo.  Kennedy,  mayor, 
for  the  town  of  Louisville ;  Grant  E.  Halderman  for  the  Boulder 
Commercial  Association. 

By  the  Commission:  By  tariff,  Colo.  P.  U.  C.  No.  36,  filed 
with  the  Commission  effective  March  15,  1918,  the  respondents 
propose  changes  in  the  fares  and  rules  and  r^ulations  affecting 
the  fares  between  points  on  the  Denver  &  Interurban  Bailroad, 
and  also  between  such  points  and  Denver  in  connection  with  the 
Denver  Tramway.  Protests  were  filed  with  the  Commission 
against  the  proposed  schedules  contained  in  the  tariff,  and  the 
Commission  thereupon  issued  an  order  entering  upon  an  inves- 
tigation and  hearing  concerning  the  propriety  of  the  schedules, 
and  deferring  the  use  of  the  rates  and  rules  until  the  14th  day 
of  July,  1918.  Hearings  were  held  before  the  Commission  on 
April  2,  1918,  and  April  8,  1918. 

The  principal  respondent  herein,  the  Denver  &  Interurban 
Railroad  Company,  is  a  common  carrier  under  the  Public  Utili- 
ties Act,  and  was  organized  September  10,  1904,  under  the  laws 
of  the  state  of  Colorado.  It  owns  and  operates  an  electric  inter- 
urban line  between  Globeville  and  Boulder  and  an  urban  line 
in  the  city  of  Fort  Collins.  Passengers  to  and  from  Denver  are 
handled  over  the  tracks  of  the  Denver  Tramway  Company  from 
a  loop  at  Fourteenth  and  Arapahoe  streets,  in  Denver,  to  Globe- 
ville, The  following  statement  shows  the  owned  and  operated 
mileage  of  this  respondent: 

P.U.K,1918E. 
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Miles 
of  Road. 

Other  Track. 

Total. 

Line  owned: 

Globeville  to  Semper 

8.07 
1.78 

7.28 
3.03 

.28 
.11 
.42 
.94 
.53 

8.35 

City  of  Boulder    

1.89 

Citv  of  Denver   

.42 

City  of  Fort  Collins   

8.22 

Marshall  to  Eldorado  Springs  . . . . 

3.56 

Line  operated  under  lease: 

Semper  to  Louisville  Junction  . . . . 
D.  &  I.  Junction  to  Sunnyside  Miae 

20.16 

7.39 
.79 

2.28 
•  •  •  • 

22.44 

7.39 
.79 

Line  operated  under  trackage  rights: 

Sunnyside  Mine  to  Boulder   

Louisville  Junction  to  Boulder  . . . 

8.18 

10.56 
12.87 

•  • .  • 

•  •  •  • 

8.18 

10.56 
12.87 

Total  operated  mileage  

23.43 

61.77 

2.28 

23.43 
54.05 

In  brief,  the  tariff  provides  for  an  increase  in  the  one-way 
fares  from  2i  to  3  cents  per  mile;  increase  in  25-ride  family 
commutation  tickets  from  1^  cents  to  2  cents  per  mile;  elimi- 
nation of  the  10-ride  individual  commutation  tickets,  now  based 
on  rate  of  IJ  cents  per  mile;  elimination  of  50-ride  family  com- 
mutation tickets,  now  based  on  rate  of  IJ  cents  per  mile ;  15-day 
limit  on  round-trip  tickets  instead  of  3-day  limit;  interchange- 
able use  of  all  forms  of  tickets  upon  either  the  Denver  &  Inter- 
urban  Railroad  or  the  Colorado  &  Southern  Eailway  between 
Denver  and  Boulder ;  honoring  of  tickets  to  or  from  Denver  by 
Denver  Tramway  between  Globeville  and  Denver,  and  issuance 
of  transfer  thereon  to  any  point  on  tramway  system  in  Denver ; 
checking  of  baggage  of  Denver  &  Interurban  passengers  free 
upon  trains  of  the  Colorado  &  Southern  Railw^ay. 

There  are  no  joint  through  fares  named  in  the  present  tariff 
to  or  from  Denver,  all  terminal  fares  being  named  to  or  from 
Globeville,  and  the  passengers  being  required  to  pay  a  fare  of 
f)  cents  between  points  in  Denver  and  Globeville.  The  proposed 
tariff  names  the  Denver  Tramway  Company  and  the  Colorado 
&  Southern  Railway  Company  as  participating  carriers.  Pro- 
posed fares  to  or  from  Denver  are  made  by  adding  to  the  Globe- 
ville fare  the  local  fare  of  the  Denver  Tramwav. 

The  respondent's  investment  in  road  and  equipment  on  De- 
comber  ol,  1916,  as  shown  by  the  annual  report  on  file  with  the 

Commission,  w^as  $1,336,991.97.     The  unmatured  funded  debt 
P.U.R.1918E. 
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outstanding  amounts  to  $1,079,000  in  first  mortgage  bonds  held 
by  the  Colorado  &  Southern  Railway  Company,  and  the  capital 
slock  outstanding  amounts  to  $101,500 ;  seven  shares  being  held 
by  the  directors,  and  the  balance,  1,008  shares,  held  by  the  Colo- 
rado &  Southern  Railway  Company. 

The  following  financial  statement  shows  the  results  of  the 
operations  of  the  respondent's  line,  being  taken  from  the  annual 
reports  on  file  with  the  Commission: 

Financial  Statement. 


Operating  revenues 
Operating  expenses 


Net  operating  revenue.. 

Operating     ratio      (per 

cent)    


Taxes 


Operating  Income  — 
Nonoperating  income 


Gross  income 


Deductions : 
Miscellaneous  rents  .... 
Interest  on  funded  debt 
Interest    on     unfunded 

debt    

Other  deductions 


Total  deductions  . 
Net  corporate  income 


Fiscal  Year  Ended  June  80th, 


1914. 


1916. 


1219,095 
195,229' 


$23,8661 
89.10| 
|7,842i 


$16,024i 
1,418; 


$219,104 
201,038 

$18,066 

91.75 

$12,240 


$5,826 
424 


1916. 


From  July 
June  30,    1916. 


$239,210, 
193.970 


$45,240i 

81.09 

$14,883| 


$1,354,538.96 
1,168,554.02 


$17,4421 

i 

$12,160' 
64,740{ 

23,399! 


$6,250 


$12,150 
64,740 

26,370 


$102,289' 

»  $84,8471 


$103,260 
« $97,010 


$30,867| 

5S8 


$196,984.94 

85.50 

$59,890.50 


$136,094.44 
8,891.35 


$30,945 


$12,150 
64,740  i 

27,871 


$144,985.79 


$73,553.84 
388,440.00 

132.232.91 
9,999. 9o 


$104,761 
»  $73,816 


$604,226.71 
1  $469,240.92 


»  Deficit 

This  statement  shows  that  the  respondent  has  not  earned  suf- 
ficient to  pay  operating  expenses,  taxes,  and  interest  on  bonded 
indebtedness,  to  say  nothing  of  a  dividend  on  any  investment 
represented  by  stock  issues.  It  will  be  seen  that  the  average 
gross  income  per  year  during  the  period  1911  to  1916  amounts 
to  only  $24,164.30. 

Testimony  was  introduced  by  the  respondents  and  the  pro- 
testants  having  reference  to  the  valuation  of  the  respondent's 
line  between  Denver  and  Boulder.  Witness  for  the  respondent 
stated  that,  with  the  exception  of  a  part  of  the  overhead  electrical 
equipment,  the  original  cash  cost  of  the  line  between  Denver  and 
Boulder  was  $729,206.94;  that  the  portion  of  the  overhead  elec- 
trical construction  paid  for  from  1908  to  1917  amounted  to 
$109,295.14;  that  the  Boulder  substation  addition  cost  $17,- 
121.74;  and  that  other  additions  and  betterments  amounted  to 

P.U.R.1918E. 
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$49,990.43,  which  amoimt  had  not  been  segregated  as  between 
the  Denver-Boukler  and  the  Fort  Collins  lines.'  The  foregoing- 
figures  are  based  upon  the  Interstate  Conunerce  Conunission  uni- 
form system  of  accounting  for  electric  carriers,  which  is  that 
adopted  for  use  by  this  Commission. 

It  was  testified  by  the  respondent's  witness  that  the  bonds 
were  issued  during  1907-1908,  when  money  was  difficult  to  ob- 
tain, and  consequently  it  was  necessary  to  issue  the  bonds  at 
80,  so  that  the  par  value  of  the  bonds  represented  about  25  per 
cent  more  than  the  actual  cash  cost  of  the  road.  The  item  of  the 
discount  on  bonds  has  been  included  in  the  investment  account 
of  the  respondent  under  miscellaneous  general  expenditures, 
which  totals  $237,886.60.  It  was  admitted  by  the  witness  that 
the  item  of  discount  on  bonds  is  not  allowed  by  the  Interstate 
Commerce  Commission  as  a  construction  account.  This  Com- 
mission has  always  refused  to  allow  discount  on  bonds  as  a  con- 
struction account  (Ee  Colorado  Springs  Light,  Heat,  &  P.  Co. 
4  Colo.  P.  U.  C.  199 ;  Re  Western  Colorado  Power  Co.  5  Colo. 
P.  U.  C.  — ),  and  is  of  the  opinion  that  it  is  improperly  charged 
to  construction  in  the  respondent's  accounts. 

No  valuation  of  the  property  of  the  Denver  &  Interurban  has 
been  made  by  this  respondent,  or  by  the  Commission,  and  the 
Commission  is  of  the  opinion  that  it  is  unessential  in  this  cause. 
As  has  been  shown,  the  average  gross  income  amounts  to  only 
$24,164.30  per  year,  which  is  equivalent  to  6  per  cent  return  on 
$402,738,  an  amount  less  than  one  third  of  the  respondent's  book 
value.  In  Ee  Gas  Eates,  5  Colo.  P.  U.  C.  — ,  decided  January 
31,  1918,  the  Commission  held  that  it  would  not  be  necessary 
to  determine  the  value  of  the  property  of  the  utility,  inasmuch 
as  it  was  clearly  evident  that  an  appraisal  would  show  a  valua- 
tion more  than  double  the  amount  upon  which  the  company 
earned  8  per  cent,  and  that  the  expense  of  making  a  complete 
inventory  and  appraisal  should  be  saved  to  the  utility  and  to  the 
Commission.  In  the  instant  case,  the  average  annual  income  of 
$24,164.30  is  a  return  of  only  3.6  per  cent  on  one  half  of  the 
respondent's  investment  in  road  and  equipment.  The  respondent 
has  never  paid  any  interest  whatsoever  on  its  funded  debt,  and 
the  accrued  debit  balance  on  December  31,  1917,  since  the  com- 
mencement of  operation?,  was  $734,992.45. 
r.U.R.1918E. 
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The  witness  for  the  respondent  testified  with  rcspect  to  the 
results  of  operations  on  the  Denver-Boulder  line  for  1916  and 
1917,  as  follows: 


Calendar  Year. 

1916.                1917. 

Oneratinff  revenues 

$227,040.52    $214,012.54 

ODoratinir  exDenses   

165,707.90       177,446.96 

Taxes 

$71,332.62       $36,565.58 
6,930.72           8,541.76 

Onprafinor    inr*nmp     

$64,401.90,      $28,023.82 

In  addition,  like  statistics  for  the  five-month  periods  ended 
February  28,  1917,  and  February  28,  1918,  were  submitted: 


Operating  revenue  . . . . 
Operating  expenses  . . . 
Xet  operating  revenue 

Taxes    

Operating  income 


Oct.  1,  1916, 

to 
Feb.  28, 1917. 


$80,517.46 
63,021.31 


$17,496.15 
3,843.82 


$13,652.33 


Oct.  1,  1917, 

to 
Feb.  28, 1918. 


$82,052.22 
78,439.85 


$3,562.37 
3,401.84 


$160.53 


It  is  the  opinion  of  the  Commission  that  evidence  in  this 
cause  clearly  shows  that  the  respondent  is  not  earning  sufficient 
revenue,  and  that  increases  should  b^  granted  in  its  fares.  It  is 
not  of  the  opinion,  however,  that  the  increases  should  be  granted 
to  the  full  extent  proposed  by  the  respondent  in  its  tariff.  The 
respondent  proposes  cancelation  of  50-ride  family  commutation 
tickets,  which,  to  the  Commission,  seems  unjustified.  The  Com- 
mission is  of  opinion  that  no  increase  is  warranted  in  the  one- 
way fare  or  round-trip  fares,  but  that  the  cancelation  of  the  10- 
ride  individual  commutatioij  tickets  is  warranted,  that  25-ride 
family  commutation  tickets  may  be  increased  to  2  cents  per  mile, 
and  the  50-ride  family  commutation  books  increased  to  IJ  cents 
per  mile.  An  order  will  be  entered  in  conformity  with  these 
findings,  permanently  suspending  the  proposed  schedules  and 
permitting  the  respondents  to  file  new  schedules  providing  for 
the  changes  allowed  by  the  Commission  herein.     The  respondeiits 

shall  submit  for  approval  a  revised  tariff'  incorporating  therein 
P.U.R.1918E. 
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the  authorized  changes  and  the  rules  and  regulations  necessarily 
revised  to  correspond  to  the  adjustment  allowed  by  the  ComnuR- 
sion. 


COLORADO  PUBLIC  UTILITIES   COMMISSION. 

DENVER  &  SALT  LAKE  EAILROAD  COMPANY 

V, 

CHICAGO,    BURLINGTON,   &    QUINCY    RAILROAD    COM- 

PANY  et  al. 

[Decision  No.  1S2;  Cases  Nos.  33,  34,  85.] 

Appeal  and  review  —  Final  orders  —  Attacked  in  collateral  proceed' 
ings, 

1.  An  order  of  the  Colorado  Commission  which  has  become  final 
cannot  be  attacked  in  collateral  proceedings;  so  that  an  order  as  to 
Joint  rates  which  has  become  final  cannot  be  attacked  in  proceedings 
relative  to  the  division  of  such  joint  rates. 

Commissions  ~  Jurisdiction  —  When  questioned. 

2.  The  jurisdiction  of  the  Commission  cannot  be  questioned  upon 
a  second  appeal,  when  the  matter  was  not  raised  at  the  original  hearing 
or  on  the  first  appeal. 

Bates  —  Power  of  Co^nmlssion  ^  Joint  rates  —  Reiyision. 

3.  Upon  the  reversal  of  an  order  fixing  joint  rates,  the  Colorado 
Commisbion  is  not  required  to  revise  a  subsequent  order  respecting  the 
division  of  such  rates,  where  the  rates  had  been  changed  and  the  period 
for  which  such  division  was  in  operation  had  expired. 

Appeal  and  review  —  Order  of  Commission  —  Effect  of  appeal. 

4.  In  the  absence  of  express  action  by  the  supreme  court,  the  opera- 
tion of  an  order  of  the  Colorado  Conunission  is  not  suspended,  pending 
an  appeal  from  sucli  order. 

Appeal  anil  review  —  Order  of  Commission  —  To  procure  sttspension 
of  order. 

5.  The  Colorado  Commission  is  without  power  to  make  divisions  of 
joint  rates  after  such  rates  have  gone  out  of  existence,  having  been 
changed  by  the  Commission,  although  the  order  fixing  the  rates  in 
question  had  been  reversed  by  the  supreme  court,  where  the  operation 
of  such  order  had  tiot  been  suspended  pending  the  appeal. 

[June  19,  1918.] 

Appi.icatiox  to  make  an  order  dividing  joint  freight  rates 
retroactive,  so  as  to  apply  to  a  period  during  which  another 
division  of  the  rates  was  in  operation,  upon  the  ground  that  the 
order  fixing  the  joint  rates  upon  which  the  prior  division  had 
r.U.lMl'lSE.  63 


Digitized  by  LjOOQIC 


834  COLORADO  PUBLIC  UTILITIES  COMMISSION. 

been  based  had  been  reversed  by  the  supreme  court ;  application 
dismissed  upon  the  ground  that  the  operation  of  the  joint  rates 
in  question  had  not  been  suspended  pending  the  appeal. 

Appearances :  Charles  K.  Brock  and  Elmer  L.  Brock  for  the 
Denver  &  Salt  Lake  Raih-oad  Company ;  W.  V.  Hodges  and  D. 
Edgar  Wilson  for  the  Chicago,  Kock  Island,  &  Pacific  Eailway 
Company;  E.  E.  Whitted  and  A.  S.  Brooks  for  Chicago,  Bur- 
lington, &  Quincy  Railroad  Company;  C.  C.  Dorsey  and  J.  Q* 
Dier  for  Union  Pacific  Railroad  Company. 

By  the  Commission:  On  February  10,  1916,  the  Commis- 
sion made  its  orders  in  these  cases,  2  Colo.  P.  U.  C.  8,  and 
fixed  the  divisions  of  certain  joint  rates.  The  Denver  &  Salt 
Lake  Railroad  Company  obtained  a  review  by  the  supreme  court 
of  Colorado  of  these  orders  of  the  Commission,  and  on  Febru- 
ary 4,  1918,  the  supreme  court  rendered  its  decision  in  supreme 
court  case  No.  8938,  reversing  and  setting  aside  the  action  of 
the  Commission  and  remanding  the  causes  for  further  proceed- 
ings not  inconsistent  with  the  views  expressed  in  the  opinion. 
Denver  &  S.  L.  R.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  —  Colo.  — , 
171  Pac.  74. 

The  Chicago,  Rock  Island,  &  Pacific  Railway  Company  also 
obtained  a  review  of  the  said  order  of  the  Commission,  and,  on 
February  4,  1918,  the  supreme  court  of  Colorado  rendered  its 
decision  in  such  review,  being  Chicago,  R.  I.  &  P.  R.  Co.  v.  Pub- 
lic Utilities  Commission,  —  Colo.  — ,  171  Pac.  86,  supreme 
court  case  No.  8939.  As  stated  in  that  opinion :  "When  before 
the  Public  Utilities  Commission,  this  case  was  a  part  of  Denver 
&  S.  L.  R.  Co.  V.  Chicago,  B.  &  Q.  R.  Co.  supra.  Both  roads 
were  dissatisfied  with  the  Commission's  divisions  and  asked  for 
reviews,  the  Moffat  road*  in  the  other  case,  the  Rock  Island  in 
this.    We  allowed  one  record  for  both." 

The  order  of  the  Commission  covered*  a  division  of  rates  ef- 
fective as  of  August  1,  1915.  This  order  remained  in  force  un- 
til December  27,  1917,  on  which  date  the  Commission  made  its 
order  in  the  case  entitled :  In  Re  Advance  of  25  Cents  per  Ton 
in  Coal  Rates  from  Oak  Hills  District.  This  latter  order  granted 
an  increase  of  25  cents  per  ton  on  all  the  rates  involved  in  these 
present  cases.  The  divisions  of  the  present  rates  are  not  in  dis- 
]^ute  befovo  the  Commission. 
P.U.R.1018E. 
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On  February  25,  1918,  the  remittitur  of  the  supreme  court 
was  received  by  the  Conunission,  remanding  both  cases,  and,  ou 
March  29,  1918,  C.  Boettcher  and  W.  E.  Freeman,  receivers  of 
the  Denver  &  Salt  Lake  Railroad  Company,  by  their  attorneys, 
requested  the  Commission  to  set  these  cases  for  further  hearing 
and  determination.  Thereupon  the  Commission  caused  notice 
of  further  hearing  to  be  served  upon  all  the  parties  hereto,  and 
the  cases  were  set  for  April  18,  1918.  On  that  date  the  parties 
appeared  at  the  hearing  room  of  the  Commission,  Capitol  Build- 
ing, Denver,  Colorado.  The  petitioner,  the  Denver  &  Salt  Lake 
Kailroad  Company,  stated  its  position  in  substance  as  follows: 
'The  position  of  the  Denver  &  Salt  Lake  Railroad  Company  is, 
in  a  word,  this :  The  Denver  &  Salt  Lake  applied  for  and  pro- 
cured a  review  by  the  supreme  court,  without  making  any  appli- 
cation for  a  supersedeas  or  stay  of  the  judgment  of  the  Com- 
mission. Accordingly,  that  judgment  of  the  Commission  be- 
came effective  pending  the  review  of  the  supreme  court,  and 
we  assumed  the  terms  of  the  Commission  were  in  all  respects 
complied  with  by  the  parties  in  interest.  The  judgment  has 
now  been  reversed  and  the  case  has  been  remanded.  In  the  mean- 
time, and  before  the  reversal,  there  has  been  a  subsequent  order 
of  the  Commission,  as  I  understand,  which  was  made  December 
27,  1917.  The  Denver  &  Salt  Lake  Railroad,  therefore,  through 
its  receivers,  asks  that  an  order  be  entered  now  as  of  the  date 
of  the  original  order  of  the  Commission,  covering  the  period  of 
time  which  elapsed-  between  the  date  of  that  order  and  this 
change  made  in  December  last,  and  we  ask  that  the  order  be  now 
entered  so  as  to  make  the  division  for  that  period  of  time  pre- 
cisely as  it  would  have  been  if  the  order  now  required  by  the 
supreme  court  had  been  entered  as  the  original  order.^' 

The  defendants,  Chicago,  Burlington,  &  Quincy  Railroad 
Company,  the  Chicago,  Rock  Island,  &  Pacific  Railway  Com- 
pany, and  Union  Pacific  Railroad  Company,  interposed  eight 
objections  to  the  Commission  proceeding  further  in  these  mat- 
ters. Briefs  were  requested  by  the  Commission  from  petitioner 
and  defendants  on  certain  of  the  objections,  and  such  briefs 
were  filed  and  considered.  The  Commission  will  now  dispose  of 
said  objections  in  their  order. 

[1,  2]    (1)  The  defendants  above  named  contended  that  this 

P.U.R.1U18E. 
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Commission  exceeded  and  acted  outside  of  its  jurisdiction  when 
it  attempted  to  review  coal  rates  in  case  No.  10,  Re  Eastern 
Colorado  Coal  Rates,  1  Colo.  P.  U.  C.  48.  This  objection  is 
overruled,  as  §  50,  Public  Utilities  Act,  Session  Laws  Colorado 
1913,  page  40G,  provides:  "In  all  collateral  actions  or  proceed- 
ings, the  orders  and  decisions  of  the  Commission  which  have 
become  final  shall  be  conclusive.'^ 

The  decision  of  the  Commission  in  case  No.  10,  made  May 
10,  1915,  has  become  final,  and  the  question  of  the  jurisdiction 
of  the  Commission  to  make  that  decision  cannot  be  raised  in 
these  cases.  The  Commission  finds  further  that  the  matter  of 
jurisdiction  raised  in  this  objection  should  have  been  urged  on 
the  original  hearing  and  appeal,  and,  not  having  been  raised  at 
that  time,  cannot  now  be  considered. 

"On  a  second  appeal  the  court  wull  not  consider  an  objection 
that  it  had  no  jurisdiction  on  the  first  review."  4  C.  J.  1108, 
§  3089b,  and  cases  cited ;  Washington  Bridge  Co.  v.  Stewart,  3 
How.  413,  11  L.  ed.  658. 

In  Grand  Cent.  Min.  Co.  v.  Mammoth  Min.  Co.  36  Utah, 
364,  104  Pac.  676,  Ann.  Cas.  1912A,  254,  the  following  is 
quoted  from  Clary  v.  Hoagland,  6  Cal.  685,  w^here  the  court 
lield:  "For  the  purposes  of  the  first  trial  in  this  court  the 
jurisdiction  was  as  much  determined  as  though  the  point  had 
been  made  and  passed  upon.  Certain  it  is  that,  unless  made,  it 
cannot  now  be  questioned." 

(2)  The  defendants  further  objected  that,  in  view  of  the  first 
objection,  the  Commission  acted  outside  of  and  exceeded  its  au- 
thority and  jurisdiction  in  attempting  to  fix  the  divisions  of 
the  joint  rates  establis^hed  in  case  No.  10,  upon  the  filing  of 
the  petitions  in  cases  Xos.  33,  34,  and  35  before  this  Com- 
mission. 

(3)  The  defendants  further  objected  that  under  the  provi- 
sions of  the  Public  Utilities  Act,  Session  Laws  of  Colorado  1913, 
page  464,  and  the  Railroad  Commission  Act,  Session  Laws  of 
Colorado,  extra  session  1910;  page  45,  the  Commission  has  no 
jurisdiction  or  authority  to  establish  thi'ough  rates  and  joint 
rates. 

(4)  The  defendants  further  objected  that  the  Commission 
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lacked  authority  and  jurisdiction  to  fix  divisions  of  any  sucL 
joint  rates  established  in  case  No.  10. 

These  objections,  Nos.  2  to  4  inclusive,  are  overruled  for  the 
same  reasons  as  set  out  in  ruling  upon  the  first  objection. 

(5)  The  defendants  further  objected  that  the  pi-escribing  of 
divisions  is,  like  the  establishment  of  rates,  a  legislative  act  ap- 
plying only  to  the  future. 

(6)  The  defendants  further  objected  that  to  inquire  at  this 
time  as  to  whether  the  divisions  made  of  former  rates  were  rea- 
sonable, and,  if  found  unreasonable,  to  order  reparatioii,  would 
be  to  perform  a  judicial  function  beyond  the  powers  of  the 
Commission. 

(7)  The  defendants  further  objected  that  to  order  reparation 
now  would  result  in  depriving  the  defendants  of  property  with- 
out due  process  of  law,  in  violation  of  constitutional  provisions; 
it  was  also  urged  that  the  Statute  of  Limitations  included  in  the 
Public  Utilities  Act  had  run  against  the  claims  of  the  petitioner. 

Under  the  decision  of  the  Commission  on  the  eighth  objection 
it  is  unnecessary  to  pass  upon  any  of  the  questions  presented 
by  the  fifth,  sixth,  and  seventh  objections. 

[3]  (8)  The  defendants  further  objected  thajfc  "the  Denver 
&  Salt  Lake,  upon  its  application  to  the  supreme  court  for  a 
writ  of  review,  neither  made  an  application  for  nor  filed  an 
application  for  a  suspension;  nor  filed  any  suspending  bond,  as 
provided  by  §  53  of  the  Public  Utilities  Act.  The  order  fixing 
divisions  consequently  was  in  effect  all  of  the  time  the  writ  of 
review  was  pending,  and  furthermore  during  all  of  the  time 
the  writ  of  review  was  pending,  the  iloft'at  road  voluntarily  and 
without  protest  accepted  the  divisions  ordered  in  by  the  order 
in  the  three  cases  at  bar." 

It  is  conceded  on  the  record  that  no  order  was  made,  the  su- 
preme court  staying  or  suspending  the  orders  of  the  Conunission 
made  in  these  cases  on  February  10,  1916.  It  is  fui'ther  con- 
ceded that  the  rates,  of  which  divisions  were  theretofore  made, 
were  changed,  and  new  rates  went  into  effect  December  27,  1917, 
so  that  the  period  for  which  divisions  are  in 'dispute  was  from 
August  1,  1915,  to  December  27,  1917.  It  has  been  contended 
that  these  cases  have  become  moot  on  accoimt  of  the  changes  in 

the  rates  which  were  divided.     A  somewhat  similar  objection 
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was  urged  in  lioise  City  Irrig.  k  Land  Co.  v.  Clark,  60  C.  G.  A. 
;]09,  131  Fed.  418,  where  tlie  court  held:  "It  is  contended  on 
the  part  of  the  appellees  that,  as  the  period  for  which  the  rate 
in  question  was  fixed  has  expired,  the  case  has  become  but  little, 
if  any,  more  than  a  moot  case;  but  the  courts  have  entertained 
jmd  decided  such  cases  heretofore,  partly  because  the  rate,  once 
fixed,  continues  in  force  until  changed  as  provided  by  law,  and 
partly  because  of  the  necessity  or  propriety  of  deciding  some 
(juestion  of  law  presented  which  might  serve  to  guide  the  mu- 
nicipal body  when  again  called  upon  to  act  in  the  matter." 

The  above  rule  appears  to  have  been  adopted  in  the  following 
rases:  Southern  P.  Co.  v.  Interstate  Commerce  Commission, 
219  \J.  S.  433,  461,  55  L.  ed.  283,  at  290,  31  Sup.  Ct.  Rep. 
288;  Southern  P.  Terminal  Co.  v.  Interstate  Commerce  Com- 
mission, 219  U.  S.  498,  at  515,  55  L.  ed.  310,  at  315  and  316, 
31  Sup.  Ct.  Rep.  279. 

While  the  courts  have  thus  disposed  of  cases  on  appeal,  this 
Commission  does  not  understand  the  rule  to  be  that  on  reversal 
it  must  revise  an  order  made  by  it,  respecting  divisions  of  rates, 
which  rates  have  been  changed,  and  where  the  period  for  which 
such  divisions  were  in  operation  has  expired. 

[4]  It  now  becomes  necessary  to  consider  the  eflFect  of  § 
53(a),  Public  Utilities  Act,  Session  Laws  of  Colorado  1913, 
page  498,  and  preceding  legislation.  Under  §  17,  Railroad 
Commission  Act,  Session  Laws  Colorado  extra  session  1910,  page 
56,  after  a  decision  had  been  made  by  the  State  Railroad  Com- 
mission any  carrier  affected  tliereby  might  appeal  therefrom  to 
the  district  court  of  the  district  in  which  the  violation  of  the 
act  was  alleged  to  have  occun*ed,  which  court  might  either  sus- 
tain the  decision,  or  set  aside,  suspend,  or  annul  all  or  any  part 
thereof.  That  section  further  provided:  "The  taking  and  pend- 
ency of  such  appeal  shall  of  itself  stay  or  suspend  the  operation 
of  the  decision,  order,  or  requirement  of  the  Commission  and 
any  and  all  penalties  for  failure  to  comply  with  the  requirements 
thereof." 

This  §  17  was  expressly  repealed  by  the  Public  Utilities  Act, 
§  69,  Session  Laws  Colorado  1913,  page  608. 

The  Public  Utilities  Act,  §  53(a),  Colorado  Session  Laws 
1913,  page  498,  provided:    "The  pendency  of  a  writ  of  review 
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shall  not  of  itself  stay  or  suspend  the  operation  of  the  order  or 
decision  of  the  Commission,  but  during  the  pendency  of  such 
writ,  the  supreme  court  in  its  discretion  may  stay  or  suspend,  in 
whole  or  in  part,  the  operation  of  the  Commission's  order  or 
decision." 

Subdivisions  (b),  (c),  and  (d)  of  §  63  provide  further  for  a 
suspending  bond  and  other  requirements  to  be  complied  with  in 
obtaining  a  suspension. 

The  language  of  §  63(a)  is  so  positive  and  opposed  to  the  lan- 
guage above  quoted  from  the  Railroad  Commission  Act  that  the 
Commission  is  of  the  opinion  that  the  legislature  intended  there- 
by to  make  it  imperative  upon  the  person  desiring  to  have  sus- 
pended an  order  of  the  Commission,  that  he  proceed  in  the  man- 
ner provided  by  law  to  obtain  such  suspension,  otherwise  an 
order  shall  become  immediately  operative.  The  above  provision 
of  the  Railroad  Commission  Act  practically  nullified  orders  of 
the  Railroad  Commission,  as  it  was  a  simple  matter  to  tempo- 
rarily stay  and  suspend  them  by  an  appeal  to  the  district  court. 
The  Pennsylvania  Public  Service  Commission  held  in  the  case 
of  Citizens'  Electric  Illuminating  Co.  v.  Consumers'  Electric  Co. 
P.U.R.1916D,  Yll,  at  page  714:  ''No  order  of  supersedeas 
upon  said  appeal  was  applied  for  by  respondent,  although  re- 
spondent had  the  opportunity  under  the  act  of  assembly  to  make 
such  application,  and  therefore  the  determination  of  the  Com- 
mission remains  of  record  in  full  force  and  effect." 

[5]  It  remains  to  decide  in  these  cases  the  effect  of  the  fail- 
ure of  the  complainant  to  obtain  an  order  from  the  supreme 
court  staying  or  suspending  the  Conunission's  order. 

The  Commission  finds  the  effect  of  such  failure  to  be  that  the 
divisions  fixed  by  it  in  these  cases  were  in  operation  for  the 
period  ivom.  August  1,  1015,-  to  December  27,  1917,  and  that 
the  Commission's  order  was  never  stayed  or  suspended;  that 
the  Commission  is  without  power  to  change  such  divisions,  as 
the  rates  under  which  these  divisions  were  made  are  no  longer 
in  existence,  and  the  Commission  cannot  now  make  divisions 
operative  for  the  period  from  August  1,  1915,  to  December  27, 
1917. 

The  eighth  objection  of  the  defendants  is  therefore  sustained, 
and  these  cases,  Nos.  33,  34,  and  35,  ai*e  hereby  dismissed. 

P.U.R.1918E. 
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The  Public  Utilities  Commission  of  the  State  of  Colorado, 
Geo.  T.  Bradley,  Leroy  J.  Williams,  and  A.  P.  Anderson,  Com- 
uiissioners. 

Note. — The  California  supreme  court  will  not  disturb  the  finding 
of  the  superior  court  upon  a  question  of  valuation  which  was  based 
upon  detailed  and  conflicting  evidence.  Union  Hollywood  Water 
Co.  V.  Los  Angeles  (1918)  —  Cal.  — ,  172  Pac.  983. 


HililNOIS  PUBMO  UTILITIES   OOMMISSIOIC, 

EE  PUBLIC   SEEVICB   COMPANY   OF  NOKTHERN  ILLI- 

NOIS. 

[No.  6870.] 

Service  —  Hot  wat-er  ^  Rules  relating  to, 

Kules  governing  hot  water  heating  serTioe,  including  the  heating 
season,  contracts,  payment,  radiation,  part  heating,  storm  doors  and 
windows,  water  for  heating,  complaints,  service  connections  to  the  com- 
pany mains,  piping,  pipe  covering,  boiler  connections,  conipany's  prop- 
erty, installation  of  equipment,  interruption  of  service,  thermostats,  re- 
pairs, and  inspection,  were  approved. 

.     [March  5,  1918.] 

Pboceeding  to  determine  the  reasonableness  of  rules  for  hot 
water  heating  services. 

Shaw,  Commissioner:  On  June  1,  1917,  the  Public  Service 
Company  of  Northern  Illinois  filed  with  the  Commission  rules 
governing  hot  water  heating  service,  and  it  was  proposed  that 
such  rules  should  become  effective  July  1,  1917.  It  appeared 
from  an  examination  of  the  aforesaid  rules  that  the  Conmiission 
should  enter  upon  a  hearing  concerning  the  propriety  of  the 
rules,  and  that  pending  the  hearing  and  the  decision  thereon, 
the  said  rules  should  not  go  into  effect.  These  rules  were  there- 
fore suspended  by  order  of  the  Commission  under  date  of  Jime 
12,  1917,  and  resuspended  under  date  of  September  12,  1917. 

Two  hearings  were  held  in  the  matter  at  Chicago,  one  on  July 
12,  1917,  and  the  other  October  11,  1917,  whereat  IT.  J.  Dun- 
baugh  appeared  on  behalf  of  the  petitioner,  F.  W.  Pringle  for 
the  village  of  Oak  Park,  Frank  Murray  for  the  city  of  Evanston, 
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and  Arthur  Bulkley  for  the  city  of  Waukegan.  J.  L.  Hecht, 
mechanical  engineer  in  the  employ  of  the  petitioner,  testified 
concerning  the  said  rules  which  had  been  prepared  by  him  and 
submitted  by  the  petitioner.  C.  G.  Bennet,  the  mechanical 
engineer  of  the  Conamission's  engineering  staff,  introduced  a  set 
of  rules  for  the  consideration  of  the  Conamission  and  gave  testi- 
mony thereon. 

The  rules  involved  are  intended  to  govern  conditions  of  hot 
water  heating  service  in  the  village  of  Oak  Park  and  the  cities 
of  Waukegan  and  Evanston.  The  petitioner  and  the  heat  con- 
sumers of  Oak  Park  have  entered  into  an  agreement  on  the 
matter  of  rates  and  service,  but  certain  terms  of  this  stipulation 
are  not  in  conformity  with  the  proposed  rules.  Objection  was 
entered  to  certain  of  the  proposed  rules  on  the  part  of  the  cities 
of  Waukegan  and  Evanston  through  their  attorneys,  with  the 
result  that  the  petitioner  made  some  revisions  and  substitutions. 
The  attorney  for  the  city  of  Evanston  apparently  believed  that 
any  terms  of  the  stipulation  between  the  village  of  Oak  Park  and 
the  petitioner  that  were  favorable  to  the  heat  consumers  of 
that  village  should  be  made  equally  applicable  to  the  heat  con- 
sumers in  the  city  of  Evanston,  and  to  this  end  attempted  to  prove 
that  conditions  of  service  are  similar  in  the  two  communities.  As 
a  matter  of  fact,  the  record  shows  that  there  are  about  four  times 
as  many  heat  consumers  in  the  village  of  Oak  Park  as  there  are 
heat  consumers  in  the  city  of  Evanston ;  that  the  density  of  con^ 
simaers,  that  is,  the  number  of  consumers  per  mile  of  heating 
main,  in  Oak  Park,  is  much  greater  than  the  similar  ratio  that 
<*xists  in  Evanston.  Those  two  facts  alone  are  sufficient  to  show 
that  the  cost  of  service  in  the  two  communities  would  not  be 
identical.  The  record  also  shows  that  the  cost  of  coal  delivered 
to  Evanston  is  greater  than  the  cost  of  coal  delivered  to  Oak 
Park,  another  fact  that  would  tend  to  show  that  the  cost  of  the 
service  in  the  two  communities  would  differ  in  amount  There- 
fore it  does  not  appear  that  all  the  terms  of  the  stipulation 
entered  into  between  the  village  of  Oak  Park  and  the  petitioner 
herein,  as  more  fully  set  forth  in  the  Commission's  order  entered 
in  case  No.  6869,  should  be  incorporated  in,  and  made  a  part  of, 
the  rules  applying  to  the  cities  of  Evanston  and  Waukegan. 

After  considering  all  the  evidence  and  testimony  in  this  case, 
P.U.R.1918E.     , 
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including  the  rules  as  originally  filed  and  the  rules  as  subsequent- 
ly modified,  the  rules  submitted  by  the  mechanical  engineer  of 
the  Commission's  staff,  and  the  testimony  given  by  the  two 
engineers  on  their  respective  sets  of  rules,  the  Commission  finds 
that  the  following  rules,  regulations,  and  conditions  of  service 
should  be  established  and  made  effective  in  the  following  three 
communities:  The  city  of  Waukegan,  the  city  of  Evanston, 
and  the  village  of  Oak  Park,  except  as  hereinafter  set  forth. 

Rides   of  the  Public  Service   Company   of  Northei^n  Illinois 

Governing  Hot  Water  Heating  Service. 
Definitions : 

"Company"  where  used  herein  means  the  Public  Service  Com- 
pany of  Northern  Illinois. 

"Customers"  where  used  herein  means  a  consumer  of  the  hot 
water  heating  service  supplied  by  the  Public  Service  Company  of  . 
Northern  Illinois. 

Rule  I. — ^Heating  Season. 

Hot  water  heating  service  will  be  supplied  regularly  by  the 
company  from  the  15th  day  of  September  in  any  year  to  tlu» 
15th  day  of  June  of  the  following  year,  which  period  is  known  as 
the  heating  season.  The  company  will  furnish  heat  at  such  other 
times  as  weather  conditions  may  warrant 

Rule  II. — Contract. 

The  company  will  contract  with  a  customer  for  the  supplying 
of  hot  water  heating  service  for  not  less  than  a  full  heating 
season  as  defined  in  rule  I.  The  radiation  required  to  beat 
the  premises  of  a  customer  as  determined  by  rule  IV.  and 
as  modified  by  rule  V.  shall  be  the  amount  of  radiation  charged 
for  by  the  company. 

Rule  III. — ^Payment. 

The  company  will  render  bills  on  the  first  of  every  month 
from  October  to  May,  inclusive,  in  accordance  with  the  following 
schedule: 

5%  of  the  contract  price  October  1. 
•15%  of  the  contract  price  November  1. 
20%  of  the  contract  price  December  1. 
20%  of  the  contract  price  January  1. 
20%  of  the  contract  price  Februaiy  1. 
15%  of  the  contract  price  March  1. 
5%  of  the  contract  price  April  1. 
P.U.R.1918E. 
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In  case  any  instalment  for  hot  water  heating  service  is  not 
paid  within  twenty  days  after  the  rendition  of  the  bill,  when 
such  bill  is  rendered  in  accordance  with  the  above  schedule, 
the  company  will  give  the  delinquent  customer  ten  days'  written 
notice  that  service  will  be  shut  off;  and  if  the  bill  is  not  paid 
within  said  ten  days  the  company  will  shut  off  the  service 
and  cease  to  furnish  further  service  until  the  bill  in  question  has 
been  paid. 

Eule  IV. — ^Eadiation. 

The  following  formula  shall  be  used  in  determining  the  re- 
quired amount  of  radiation  for  any  room  or  building  to  be 
supplied  with  hot  water  heating  service  by  the  company : 

Building  contents  ia  cubic  feet        +        Net  exposed  waH  area 

85 
in  square  feet  x  7^        +         Exposed  window  and  door  area  in 

85 
square  feet  x  75         =         Square  feet  of  required  radiation. 

85 

In  the  above  formula,  "net  exposed  wall  area,"  is  intended 
to  cover  the  total  square  feet  of  exposed  wall  area  minus  the 
square  feet  of  exposed  window  and  door  area.  If  there  is  no  radia* 
tion  on  the  attic  floor  or  in  the  basement,  no  charge  shall  be  made 
for  these  portions  of  the  building. 

The  above  formula  is  intended  to  give  an  amount  of  radiation 
sufficient  to  heat  the  building  to  70°  F.  when  the  outside  tem- 
perature is  10*^  F.  below  zero. 

Rule  v.— Part  Heating. 

The  company  shall  not  be  required  to  furnish  heating  service 
to  part  of  a  building,  nor  to  allow  a  discount  for  such  part  of  a 
building  as  may  not  be  radiated,  except  as  herein  stated.  No 
charge  shall  be  made  for  the  portion  of  an  attic,  cellar,  or  floor 
if  such  portion  of  such  attic,  cellar,  or  floor  contains  no  uncovered 
pipes  or  radiators,  or  is  not  used  for  living  or  sleeping  purposes, 
and  is  propertly  partitioned  and  closed  off  from  the  heated 
portion  of  the  building. 

Eule  VI. — Storm  Doors  and  Windows. 

All  buildings  to  be  heated  by  the  company  shall,  if  it  is  f  oimd 

necessary  to  properly  heat  such  buildings,  be  equipped  by  the 

customer  with  storm  windows  and  storm  doors.     The  company 
r.U.RJU18£. 
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shall  not  be  held  responsible  for  insufficient  heat  unless  such 
storm  windows  and  stoim  doors  are  installed. 

Rule  VIL— Water  for  Heating. 

The  water  supplied  to  any  building  by  the  company  shall 
be  delivered  to  such  building  at  a  temperature  of  at  least  130^ 
F.  when  the  outside  temperature  is  at  32*^  F.  and  shall  be 
increased  in  temperature  one  degree  for  each  drop  of  one  degree 
in  outside  temperature,  and  shall  be  in  sufficient  quantity  to  heat 
the  building  to  70^  F.  in  the  coldest  weather,  provided  the  cus- 
tomer's heating  equipment  conforms  with  the  specifications  con- 
tained in  these  rules,  and  the  radiation  and  piping  are  clean  of 
sediment  and  in  repair. 

The  evidence  of  sufficiency  of  quantity  of  water  in  any 
instance  shall  be  that  the  temperature  of  the  water  has  not 
dropped  more  than  35^  while  passing  through  the  radiators  as 
shown  by  not  less  than  four  tests  taken  twenty  minutes  apart, 
in  succession,  at  the  points  where  the  water  for  heating  enters 
and  leaves  the  premises  heated. 

Where  there  is  a  question  as  to  the  sufficiency  of  the  quantity 
of  the  water  supplied,  or  the  temperature  at  which  it  is  supplied, 
the  proof  of  the  sufficiency  both  as  to  quantity  and  as  to  tem- 
perature shall  be  made  by  the  company. 

Rule  VIII.— Complaints. 

TJie  company  shall  make  written  acknowledgment  to  customers 
(»f  the  receipt  of  all  written  complaints,  shall  make  full  and 
prrinpt  investigation  of  all  such  complaints,  and  shall  keep  a 
record  which  shall  show  the  name  and  address  of  the  complainant, 
the  date  and  nature  of  the  complaint,  and  the  adjustment  or  dis- 
j)osal  thereof. 

Rule  IX. — Service  Connections  to  the  Company  Mains. 

The  hot  water  for  heating  is  to  be  conducted  from  the  mains 
of  the  company  to  the  building  to  be  heated  through  pipes  which 
are  known  as  a  "service.''  A  service  consists  of  two  insulated 
iron  pipes  extending  to  just  inside  the  building  wall,  one  flow 
and  one  return,  each  having  saddle  connection  and  fittings  at 
the  main  and  a  stop  cock  at  the  property  line. 

The  sei-vicc  is  to  be  installed  to  the  curb  line  by  and  at  the 
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expense  of  the  company.  The  service  from  the  curb  line  into 
the  premises  is  to  be  installed  by  the  company,  and  is  to  be 
paid  for  by  the  consumer  at  its  cost  to  the  company. 

All  piping  work  and  connections  inside  the  buildings  are  to 
be  done  by  the  customer's  steamfitter  at  the  customei''s  expense. 

Between  September  1st  of  any  year  and  June  15th  of  the 
following  year,  the  company  may  not  be  required  to  make 
service  connections  to  its  mains,  because  this  interferes  Avith 
services  already  connected.  Applications  for  service  must  !^e 
made  in  writing  before  August  15th  in  any  year  in  order  to 
obtain  service  during  the  heating  seaspn  beginning  in  that  year. 

A  separate  service  shall  be  required  from  the  mains  of 'the 
company  for  each  building  to  be  heated. 

Kule  X. — Piping. 

The  heating  equipment  in  any  building  to  be  heated  by  hot 
water  from  the  distribution  mains  of  the  company  is  required 
to  be  a  two  pipe  system  so  arranged  that  the  first  radiator  on 
the  supply  pipe  is  the  last  one  on  the  retujrn  pipe,  counting  the 
service  valve  as  the  -starting  point.     . 

The  company  shall  not  be  required  to  supply  heat  to  any 
building  equipped  with  an  overhead  system  of  piping,  and  is  in 
no  way  responsible  for  the  operation  of  any  system  which  does 
not  conform  to  that  outlined  above. 

A  gate  valve  must  be  installed  on  each  end  of  each  belt  for 
the  purpose  of  controlling  the  flow  of  water  through  the  belt, 
of  emergency  repair,  and  of  flushing. 

A  J"-  drain  cock  is  required  to  be  installed  on  each  belt  for 
draining  and  flushing  purposes. 

A  gate  valve,  with  union  below  it,  is  required  on  each  service 
pipe  where  it  enters  the  building,  said  valve  and  union  to  be  the 
full  size  of  the  service  pipe. 

Sizes  of  pipes  are  subject  to  the  approval  of  the  company, 
but  no  riser  shall  be  smaller  than  1  inch. 

Rule  XL — Pipe  Covering. 

All  piping  in  the  basement  of  any  building  to  be  supplied 

with  hot  water  heating  service  by  the  company  is  required  to 

be  covered  with  moulded  magnesia  or  air  cell  covering  which 

shall  be  securely  put  on.  Covering  f "  thick  shall  be  placed  on 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


846  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

basement  piping  of  3"  diameter  or  less,  and  piping  over  3" 
diameter  must  have  a  covering  1"  thick.  All  fittings,  except 
R.  &  L.  couplings,  unions,  and  flanges  are  to  be  covered. 

Rule  XII. — Boiler  Connections. 

In  case  a  heating  boiler  is  installed  as  a  part  of  the  equipment 
in  any  building  to  be  heated  by  the  company,  it  must  be  cut  off 
from  the  distribution  piping  before  the  company  can  be  required 
to  supply  heat.     This  may  be  done  by  valves  or  discs. 

Rule  XIII. — Company's  Property. 

No  valves  or  appliances  for  drawing  water  from  the  heating 
system  will  be  permitted  in  any  installation,  except  the  f "  drain 
cock  specified  in  rule  X.  The  company  may  cap  and  seal 
the  drain  cocks  specified  in  rule  X.  and  these  caps  and  seals, 
together  with  all  sealed  unions  or  appliances  placed  in  mains 
or  building  installation  by  the  company,  are  the  property  of  the 
company,  and  in  no  circumstances  shall  said  seals  be  broken 
by  other  than  an  employee  of  the  company.  The  water  in  the 
pipes  and  radiators  is  the  property  of  the  company,  and  if  any 
of  said  water  is  drawn  off  for  any  purpose  whatever,  by  other 
than  an  employee  of  the  company,  this  shall  be  deemed  a  violation 
of  the  contract  and  render  it  avoidable  by  the  company. 

Rule  XIV. — Installation  of  Equipment. 

The  heating  equipment  in  any  building  must  conform  U)  these 
rules  before  the  company  shall  be  required  to  supply  heat. 
The  company  must  be  consulted  regarding  new  equipments  and 
changes  in  equipment  already  installed,  and  such  equipments 
or  changes  must  receive  the  approval  of  the.  company  before 
they  are  connected  to  or  supplied  with  service  from  the  company's 
mains.  Such  approval,  however,  shall  not  be  construed  as  a 
guaranty  of  material,  workmanship,  or  satisfactory  operation. 

Rule  XV. — Interruption  of  service. 

The  company  shall  render  continuous  service  during  the  heat- 
ing season  except  when  service  is  interrupted  by  unforeseen 
accidents.  When  any  interruptions  occur,  the  company  shall  re- 
establish service  within  the  shortest  possible  time.  Whenever 
it    is    known    in    advance    that    service    must    be    interrupted 

by  the  company  for  the  purpose  of  working  on  the  distribution 
r.U.R.1918E. 
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system  or  the  station  equipment,  this  shall  be  done  at  a  time 
which  will  cause  the  least  inconvenience  to  the  customers,  and 
shall  be  done  ouly  after  twelve  hours  notice  is  given  in  advance 
of  such  foreseen  interruption  of  service. 

Rule  XVI.— Thermostats. 

Each  building  which  the  company  hereafter  contracts  to  serve 
with  hot  water  for  heating  must  be  equipped  with  a  thermostat 
apparatus,  similar  or  equal  to  a  Powers  heat  regulator.  In 
apartment  buildings  there  must  be  a  separate  thermostat  appa- 
ratus for  each  apartment.  This  apparatus  must  be  kept  in  repair 
and  in  good  operative  condition  at  all  times  during  the  heating 
season. 

Kule  XVII. — ^Eepairs. 

The  heating  equipment  of  any  building  to  which  hot  water 
is  supplied  by  the  company  is  the  property  of  the  customer, 
-and  shall  be  maintained  in  good  order  and  repair  by  him  as 
though  he  were  operating  same  independently.  This  equipment 
includes  the  service  and  thermostat,  as  well  as  all  radiators,  pip- 
ing, and  valves  on  the  customer's  premises,  and  any  repairs  to 
these  should  conform  to  the  usual  practice  of  the  company  in  such 
case.  In  case  the  service  and  thermostat  are  not  kept  in  repair 
as  specified  above,  the  company  shall  upon  three  days'  written 
notice  have  the  right  to  make  necessary  repairs  and  charge  the 
cost  of  same  to  the  customer. 

Rule  XVIII. — Inspection. 

The  company,  by  its  authorized  inspectors,  shall  have  access 
at  all  reasonable  hours  to  any  premises  to  which  the  company 
supplies  heat  for  the  purpose  of  inspecting  the  equipment  or 
making  any  tests  which  may  be  necessary  or  desired  by  the 
company. 

The  Commission  finds  that  the  above  rules  shall  be  applicable 
to  the  city  of  Waukegan,  the  city  of  Evanston,  and  the  village 
of  Oak  Park.  Wherever  the  terms  of  the  stipulation,  dated 
November  1,  1917,  entered  into  between  the  Public  Service 
Company  of  Northern  Illinois  and  the  village  of  Oak  Park, 
contained  in  and  made  a  part  of  the  order  entered  bv  the  Commis- 
sion, case  OvSOO,  dated  November  21,  1917,  are  in  conflict  with 
the  rules  hereinabove  set  forth,  said  terms  of  the  stipulation  so 
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in  conflict  shall  be  considered  as  not  in  effect,  with  the  exception 
that  the  rates  to  be  paid  by  the  heat  consumers  of  the  village 
of  Oak  Park  to  the  Public  Service  Company  of  Northern 
Illinois,  as  set  forth  in  the  aforesaid  stipulation,  shall  not  be 
abrogated  or  set  aside  by  the  rules  contained  hereinabove. 

It  is  therefoie  ordered  that  the  iniles,  regulations,  and  con- 
ditions of  service  set  forth  hereinabove  shall  be  in  effect  in  the 
city  of  Waukegan,  the  city  of  Evanston,  and  the  village  of  Oak 
Park,  and  shall  govern  conditions  of  heating  service  supplied 
by  the  petitioner  herein,  the  Public  Service  Company  of  Northern 
Illinois,  to  its  heating  customers  in  these  communities. 

It  is  further  ordered  that  all  terms  set  forth  in  the  stipulation, 
dated  November  1,  1917,  and  entered  into  between  the  petitioner 
and  the  village  of  Oak  Park,  and  contained  in  the  order  entered 
by  the  Commission  in  case  6869,  under  date  of  November  21, 

1917,  excepting  those  touching  on  rates  and  charges  that  are 
in  conflict  with  the  hereinabove  ordered  rules,  shall  be,  and  the 
same  are  hereby,  permanently  suspended,  annulled,  and  canceled. 

It  is  further  ordered  that  the  rules  hereinabove  established 
shall  be  put  into  effect  on  and  after  the  1st  day  of  September, 

1918,  and  that  the  Public  Service  Company  of  Northern  Illinois 
shall  file  these  rules  with  the  Commission,  on  or  before  August 
1,  1918,  and  shall  post  same  in  accordance  with  the  law. 

It  is  further  ordered  that  all  rules  and  regulations  for  hot 
water  heating  service  submitted  under  date  of  June  1,  1917,  by 
the  Public  Service  Company  of  Northern  Illinois  that  are  not 
in  agreement  with  the  rules  and  regulations  hereinabove 
authorized  be,  and  the  same  are  hereby,  permanently  suspended, 
annulled,  and  canceled. 

Note. — Service  by  heating  company. 

The  fact  that  the  waterproofing  of  a  steam  heating  main,  laid 
below  high-water  mark,  must  be  broken  through  to  allow  the  con- 
nection of  a  service  pipe,  does  not  prove  the  existence  of  a  "serious 
obstacle'*  thereto,  within  the.  meaning  of  §  12  of  the  New  York 
Business  Corporations  Law,  so  as  to  excuse  the  company  from  in- 
stalling the  service  upon  the  consumer's  making  the  advance  deposit 
lequired  by  such  section.  Re  New  York  Steam  Co.  (N.  Y.  1st 
Dist.)  Case  No.  2256,  Dec.  5,  1917. 

In  Re  Wisconsin  Gas  &  E.  Co.  U-1186,  March  23,  1918,  the  Wis- 
P.U.R.1918E. 
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cousin  Commission  said:  "A  heating  utility  is  under  obligation  to 
serve  without  discrimination  all  applicants  for  service  who  can  be 
provided  with  heat  satisiactorily  from  its  heating  plant.  Further 
extensions  of  service  should  also  be  made  if  the  prospective  business 
is  sufficient  to  secure  a  reasonable  return  on  the  additional  plant  in- 
vestment which  is  necessary  for  providing  adequate  service  to  the 
additional  consumers." 

When  used  with  average  eflSciency,  85  pounds  per  square  foot  of 
radiation  connected  per  annum  constitutes  a  liberal  allowance  for  tlie 
operation  of  a  steam  heating  plant,  belonging  to  a  mimicipal  utility. 
Re  Sturgeon  Bay  Utility  Commission  (Wis.)  Dec.  24,  1917. 


UililNOIS  PUBLIC  UTILITIES   COMMISSION. 

KB  WINCHESTER  FARMERS  ELEVATOR  &  MERCANTILE 

COMPANY. 

[Na  7867.] 

IHthUa  uHHties  —  What  const itutea  —  Wai-chouseman, 

1.  A  corporation  chartered  for  the  purpose  of  buying  and  selling 
grain,  and  selling  and  storing  grain  for  its  own  use,  which  has  never 
engaged  in  the  public  warehouse  business,  and  has  neTer  published  rates 
for  storage  of  grain  or  other  goods,  or  in  any  way  held  itself  out  to 
the  public  as  receiving  goods  or  grain  for  storage,  is  not  a  public 
utility  subject  to  the  jurisdiction  of  the  Illinois  Commission. 

Commissions  —  Jurisdiction  —  Effect  of  consent. 

2.  Jurisdiction  which  does  not  otherwise  exist  cannot  be  conferred 
upon  the  Illinois  Commission  by  the  consent  of  the  parties. 

[April  3,  1918.] 

Application  for  an  order  authorizing  the  renewal  of  notes  in 
the  a^regate  amount  of  $4,760 ;  dismissed. 

Lucey,  Commissioner:  This  is  an  application  by  the  above- 
named  petitioner  for  pennission  and  authority  of  this  Commis- 
sion to  renew  three  separate  notes  amounting  in  the  aggregate 
to  $4,750.  The  period  for  which  the  same  are  proposed  to  be 
renewed  is  one  year.  Two  of  these  notes  amount  to  $2,750  and 
are  demand  notes,  and  one  is  a  $2,000  note,  due  one  year  from 
date.  All  these  notes  were  originally  issued  on  August  5,  1911, 
before  the  Public  Utilities  Law  was  passed  or  became  effective, 
and  were  secured  by  a  real  estate  mortgage  upon  an  elevator, 
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to  construct  which  this  money  was  borrowed.  These  notes  have 
been  renewed  annually  and  the  interest  paid  ever^  since  until  the 
present  time,  and  this  has  been  done  without  any  application 
therefor  or  authority  granted  to  or  by  this  Commission. 

[1]  A  hearing  of  this  case  was  had  at  Springfield,  Illinois,  on 
April  2,  1918,  and  the  evidence  in  the  case  clearly  shows  that 
the  petitioner  is  incorporated  only  for  the  purpose  of  buying  and 
selling  grain  for  its  own  use  and  storing  its  own  grain.  The 
record  further  discloses  that  it  has  never  engaged  in  the  public 
warehouse  business  and  has  made  and  published  no  rates  for 
storage  of  grain  or  other  goods,  nor  has  it  in  any  way  held  itself 
out  to  the  public  as  receiving  goods  or  grain  for  storage.  This 
corporation  conducts  an  elevator  as  its  business  house  for  buying 
and  selling  grain  and  storing  its  own  goods  so  bought  to  be  sold. 
It  has  never  received  compensation  for  any  service  performed 
for  the  public,  nor  has  it  held  itself  out  as  performing  any  such 
service. 

This  Commission  has  no  jurisdiction  to  regulate  private  busi- 
jiess,  and  its  powers  and  duties  are  confined  to  the  regulation  of 
public  utilities.  The  evidence  in  this  case,  we  think,  clearly 
proves  that  petitioner  is  not  a  public  utility.  See  Jones  &  A. 
Anno.  Stat.  (Callaghan's  Illinois  Law,  1913-1916,  p.  1250, 
•  8686)  ;  State  Public  Utilities  Commission  v.  Monarch  Re- 
frigerating Co.  267  III.  pp.  528,  533,  534,  P.U.R.1915D,  119, 
108  N.  E.  716,  Ann.  Cas.  1916A,  528;  Mayer  v.  Springer,  192 
111.  270,  61  K  E.  348. 

In  the  first  case  cited  the  supreme  court  say,  on  page  533, 
quoting  from  Mayer  v.  Springer :  "  We  held  that  while  the  state 
Las  made  no  attempt  to  regulate  purely  private  business  and 
affairs,  this  section  of  the  Constitution  did  bring  under  legisla- 
tive control,  as  to  rates  of  storage  and  other  provision  for  the 
protection  of  the  producers  and  shippers,  all  those  public  agencies, 
such  as  warehouses,  where  the  business  of  receiving  grain  or 
property  in  store  for  the  public  for  a  compensation  is  carried  on.'' 

On  page  534  the  same  court  say,  as  to  the  Refrigerating  Com- 
pany: "Its  warehouse  and  storage  plant  is  not  conducted  or 
operated  for  the  purpose  of  storing  and  preserving  goods  or  mer- 
chandise purchased  and  owned  by  it,  but,  on  tlie  contrary,  is 

devoted  to  receiving,  storing,  and  presei'ving  goods  or  merchan- 
r.U.R.iolSE. 
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<lise  generally,  for  the  public  or  for  all  who  may  see  fit  to  use 
its  plant,  to  the  full  extent  or  limit  of  its  capacity." 

[2]  It  is  clearly  a  principle  of  the  law  that  consent  cannot 
confer  jurisdiction  of  the  subject-matter  upon  any  court,  and  the 
same  would  be  true  of  the  jurisdiction  of  this  Commission.  In 
oonsequence  thereof,  the  fact  that  this  petition  is  filed  with  the 
(\>mmiS8ion,  and  the  Commission's  jurisdiction  thereby  con- 
fessed, and  that  counsel  for  petitioner  expressly  stated  that  he 
had  no  disposition  to  question  the  jurisdiction  of  the  Commis- 
sion, confers  no  power,  right,  or  jurisdiction  upon  the  Commis- 
sion to  act  in  this  mater.  An  order  in  this  case  would  not  confer 
any  additional  validity,  vitality,  or  virility  to  the  notes  renewed 
under  and  by  its  anthority. 


HiLINOIS  PUBLIC   UTILITIES   COMMISSION, 

PUBLIC  UTILITIES  COMMISSION 

V, 

XENIA  ELECTKIC  LIGHT  COMPANY. 

[No.  7631.] 

Service  —  Discontinuance  —  Inability  to  comply  with  standards. 

A  public  utility  which  was  operating  illegally  because  purchased 
without  the  consent  of  the  Illinois  Commission  as  required  by  law,  and 
which  was  not  rendering  service  of  the  required  standard,  and  which 
could  not  do  so  on  account  of  the  condition  of  its  finances,  was  ordered 
discontinued. 

[April  16,  1918.] 

Co>[pLAiNT  against  tlie  character  of  the  service  rendered  by 
an  electric  utility  company,  ordered  to  discontinue  operations  of 
plant  as  a  public  utility. 

Shayr,  Commissioner :  This  case  arises  upon  an  informal  com- 
jilaint  filed  by  N.  T.  Pierce,  mayor  of  the  village  of  Xenia,  in 
which  he  complained  of  tlie  character  and  frequent  interruption 
of  the  service  rendered  by  the  company  at  Xenia,  Illinois ;  also 
complained  of  the  negligence  in  the  management  of  the  plant. 

Thereupon  a  citation  was  issued  by  the  Commission  under 
date  of  January  4, 1918,  directing  the  Xenia  Electric  Light  Cora- 
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pany  to  appear  before  this  Commission  at  its  office  in  Springfield 
on  Friday,  January  18,  1918,  and  show  cause  why  the  poor 
service  complained  of  should  be  allowed  to  continue. 

On  that  date,  TJ.  J.  Bocock,  representing  the  Xenia  Electric 
Light  Company,  appeared  in  response  to  the  citation,  as  did  also 
N.  T.  Pierce,  representing  the  complainant.  Some  evidence  was 
heard  and  the  case  continued  without  date  to  await  investigation 
and  report  of  the  engineering  department  of  this  Commission. 

During  the  progress  of  this  hearing  it  developed  that  the 
Xenia  Electric  Light  Company  was  not  incorporated;  that  its 
present  owner  and  proprietor  and  the  perscm  in  chaise  of  the 
operation  thereof  was  U.  J.  Bocock.  It  was  further  shown  that 
the  plant  had  been  conveyed  to  the  present  <^rator  thereof  by 
one  J.  N.  Sternberg ;  that  such  conveyance  and  transfer  was  made 
without  application  to  this  Commission  for  authority  to  dispose 
of  the  same,  and  that  no  such  authority  had  been  granted  by  this 
Commission. 

Later,  on  March  6,  1918,  a  citation  was  issued  directing  that 
the  parties  to  the  original  hearing  be  notified,  and  that  in  addi- 
tion thereto  J.  N.  Sternberg  be  cited  to  appear  before  the  Com- 
mission and  show  cause  "why  the  alleged  sale  by  him  of  the 
plant  to  the  present  operator  thereof  shall  not  be  declared  null 
and  void,  and  for  such  further  action  as  may  be  just  and  reason- 
able in  this  behalf."  This  citation  was  returnable  before  the 
Commission  on  March  20,  1918. 

At  the  hearing  before  the  Commission  on  that  date,  both  par- 
ties were  present  and  testified.  Upon  review  of  the  testimony 
taken  at  both  hearings,  in  coimection  with  the  report  of  the  en- 
gineering department  of  the  Commission  made  as  the  result  of 
an  investigation  under  the  Commission's  instructions,  which  re- 
port is  made  a  part  of  the  record,  the  Commission  finds  that  the 
so-called  company  is  not  incorporated;  that  there  have  been  at 
least  three  transfers  of  the  property  without  the  authority  of  this 
Commission  or  without  any  application  for  such  authority,  con- 
trary to  the  provisions  of  §  27  of  article  3  of  the  act  creating 
the  Commission ;  that  there  have  been  frequent  interruptions  of 
service  under  its  present  management ;  and  that  there  had  been 
no  service  i*endered  since  some  time  in  January  of  the  present 
year. 

P.U.R.1918B. 
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According  to  the  tcstimouy  of  U.  J.  Bocock,  present  owner 
and  operator  of  the  plant,  the  operation  of  the  plant  has  not  pro- 
vided sufficient  revenue  to  enable  him  to  secure  a  supply  of  coal, 
or  pay  the  necessary  costs  of  putting  the  plant  in  proper  condi- 
tion to  render  adequate,  reliable,  and  safe  service;  that  he  has 
exhausted  his  credit  with  coal  dealers  from  whom  he  has  been 
purchasing  coal,  and  cannot  obtain  any  considerable  supply  there- 
of without  paying  for  the  same  in  advance.  He  admits  that  the 
plant  and  transmission  lines  are  not  in  good  physical  condition 
and  need  a  considerable  rehabilitation;  and  while  the  amount  of 
capital  necessary  to  put  the  plant  and  transmission  lines  in  con- 
dition and  operate  the  same  is  not  even  approximately  fixed  by 
any  testimony  in  the  record,  it  is  quite  apparent,  according  to 
his  own  admission,  that  the  capital  necessary  to  put  the  plant 
and  transmission  lines  in  condition  and  operate  the  same  cannot 
be  secured. 

The  evidence  fuii;her  shows  that  the  village  of  Xenia  has  a 
population  of  about  eight  hundred;  that  when  the  plant  was  in 
operation  the  present  proprietor  had  from  ninety  to  one  hundred 
consumers;  that  he  also  has  a  contract  with  the  village  for  the 
lighting  of  the  streets  thereof. 

It  was  apparent  from  the  evidence,  that  the  territory  had  been 
thoroughly  saturated,  and  that  the  number  of  consumers  could 
not  be  increased  to  any  considerable  extent ;  on  the  contrary,  on 
account  of  the  frequent  interruptions  and  inadequacy  of  service, 
the  number  of  consumers  would  be  materially  decreased  should 
the  plant  continue  to  operate  under  present  conditions.  In  sup- 
port of  this  view,  N.  T.  Pierce,  the  mayor  of  the  village,  makes 
the  statement  that  in  his  estimation  it  would  be  impossible  under 
the  present  conditions  for  the  village  or  a  considerable  nimiber 
of  coimiiercial  consimiers  to  come  to  any  agreement  with  the 
owner  of  the  plant  for  further  service  of  electricity. 

The  report  of  the  engineering  department,  based  upon  the  ex- 
amination of  the  plant  and  conditions  under  which  it  has  been 
operating,  shows  that  the  entire  plant  is  in  need  of  overhauling 
tmd  repairing;  that  the  plant  had  been  shut  down  since  January 
14th  Ixvausc  ilr.  Bocock' s  coal  supply  was  exhausted  and  he  was 

financial  I  \'  unable  to  buy  any  more,  but  no  estimate  is  made  of 
P.U.n.i9i8'E. 
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the  amount  necessary  to  put  the  plant  in  condition  for  efficieut 
operation. 

It  is  the  province  of  this  Commission,  and  in  fact  it  is  a  duty 
imposed  upon  it  by  the  act  creating  the  same,  in  the  interests 
of  the  people  as  well  as  the  public  utilities,  to  fix  standards  of 
service  to  be  furnished  by  a  utility,  and  it  is  the  right  of  the 
public  to  be  afforded  this  standard  of  service. 

Under  the  powers  granted  the  Commission  to  regulate  public 
utilities,  this  standard  of  service  has  been  established  and  defi- 
nitely fixed,  and  operating  public  utilities  in  this  state  are  re- 
quired to  meet  these  standards.  It  cannot  be  contended  that  the 
Xenia  Electric  Light  Company  is  furnishing  such  a  service  as 
the  Commission  requires  of  it,  nor  is  the  public  receiving  the 
service  to  which  it  is  entitled. 

Further,  it  should  be  taken  into  consideration  that  the  existence 
of  this  plant  at  Xenia  and  its  recognition  as  a  public  utility 
might  deprive  the  commimity  of  the  possibility  of  securing  from 
some  other  source  the  character  of  service  to  which  they  are  en- 
titled, or  which  would  meet  their  requirements  and  the  approval 
of  this  Commission. 

It  is  clearly  apparent  from  the  record  that  it  is  not  in  the 
interests  of  this  utility  or  of  the  public  to  order  a  continuance 
of  the  operation  of  the  plant  at  Xenia.  To  do  so  would  impose 
a  duty  on  the  owner  thereof  which,  by  reason  of  the  inability 
to  finance  the  enterprise,  he  could  not  perform,  and  would  be 
a  tacit  admission  upon  the  part  of  the  Commission  that  it  was 
permitting  a  public  utility  to  operate  contrary  to  the  rules  made 
for  the  regulation  of  service  to  be  furnished  the  public 

The  element  of  danger  also  enters  into  the  consideration  of 
this  case,  as  there  was  evidence  tending  to  show  that  the  trans- 
mission lines  were  in  bad  condition,  and  that  the  village  authori- 
ties had  forbidden  the  operator  of  the  plant  to  turn  on  the  cur- 
rent until  the  danger  was  removed,  and  it  doe§  not  appear  from 
the  evidence  that  such  danger  had  been  removed. 

Aside  from  the  matters  hereinbefore  set  forth  as  a  1[)asis  for 

the  action  taken  by  the  Commission  in  the  determination  of  this 

case,  it  is  to  be  borne  in  mind  that  the  plant  is  being  operated  in 
P.UJ1.1918B.    . 
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direct  violation  of  the  law.  The  Public  Utility  Act  provides  in 
article  3,  §27: 

"Unless  the  consent  and  approval  of  the  Conmiission  is  lirst 
obtained  .  .  .  (b)  No  public  utility  may  purchase,  lease, 
or  in  any  other  manner  acquire  control,  direct  or  indirect,  ovor 
the  franchises,  licenses,  permits,  plants,  equipment,  business,  or 
other  property  of  any  other  public  utility ;    •    .    . 

"Every  assignment,  transfer,  lease,  mortgage,  sale,  or  other 
disposition  or  encumbrance  of  the  whole  or  any  part  of  the  fran- 
chises, licenses,  permits,  plant,  equipment,  business  or  other 
property  of  any  public  utility,  or  any  merger  or  consolidation 
thereof,  and  every  contract,  purchase  or  stock,  or  other  transac- 
tion referred  to  in  this  section,  made  otherwise  than  in  accord- 
ance with  an  order  of  the  Commission  authorizing  the  same, 
except  as  provided  in  this  section,  shall  be  void."  [Laws  1913, 
p.  475.] 

That  the  property  known  as  the  Xeiiia  Electric  Light  Com- 
pany came  into  the  possession  and  control  of  J.  N.  Sternberg, 
and  was  by  him  transferred  to  U.  J.  Bocock,  who  has  been  oper- 
ating the  same  contrary  to  the  requirements  of  the  law,  is  ad- 
mitted. It  therefore  follows  that  the  transfer  to  Sternberg,  as 
well  as  the  transfer  to  Bocock,  are  illegal  and  void,*  and  in  effect 
the  Xenia  Electric  Light  Company  ceases  to  be  a  public  utility 
in  contemplation  of  law  in  the  hands  of  th^  present  operator  as 
well  as  in  the  hands  of  Sternberg,  and  as  such  should  be  discon- 
tinued. 

It  is  therefore  ordered  that  the  plant  operated  at  Xenia  under 
and  by  the  name  of  Xenia  Electric  Light  Company  be  and  the 
same  is  hereby  ordered  discontinued,  and  that  the  said  Xenia 
Electric  Light  Company  cease  to  operate  the  plant  at  Xenia  as  a 
public  utility. 

It  is  further  ordered  that  if  the  so-called  Xenia  Electric  Light 
Company,  J.  N.  Sternberg,  or  the  present  owner  of  the  property, 
their  successors  or  assigns,  desire  to  resume  the  operation  of  the 
plant  as  a  public  utility,  they  must  first  comply  with  the  require- 
ments of  the  Public  Utility  Act  of  the  state  of  Illinois. 

P.U.RJ918B. 
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HililNOIS  PUBLIC   UTILITIES   COMMISSION, 

GUS  B.  VOELKEB  et  al. 

V, 

WATSON  &  GILMORE  TELEPHONE  COMPANY. 

[No.  7946.1 

Service  —  Telephones  —  Prohibiting  use  of  German  language. 

A  telephone  company  was  ordered  to  abrogate  a  rule  prcAibitiiig 
the  use  of  the  German  language  over  its  lines,  Tfhere  many  of  the  sub- 
scribers used  such  language  in  their  homes  and  in  their  business  and 
social  relations,  and  such  rule  was  put  in  force,  not  from  any  patriotic 
reason,  but  merely  to  enable  its  operators  to  determine  the  character 
of  the  calls  on  Sundays  and  holidays,  when  all  except  emergency  calls, 
were  subject  to  a  special  charge  per  call. 

[July  3,  1918.] 

Complaint  asking  that  an  order  be  entered  requiring  the  re- 
spondent telephone  company  to  abrogate  a  rule  prohibiting  the 
use  of  the  German  language  over  its  lines ;  utility  ordered  to  abro- 
gate the  rula 

Dcmpcy,  Chairman:  This  case  involves  a  complaint  filed  by 
Gus  B.  Voelker  and  George  Duckwitz,  who  allege  that  the  re- 
spondent, the  Watson  &  Gilmore  Telephone  Company,  has  put 
into  effect  a  rule  prohibiting  the  use  of  the  German  language 
over  the  telephone  system  of  that  company,  and  that  said  rule  is 
unreasonable  and  unjust,  and  works  a  hardship  upon  a  large 
number  of  subscribers  of  the  respondent.  The  complainants  ask 
that  an  order  be  entered  requiring  the  respondent  to  abrogate 
said  rule. 

A  hearing  was  held  at  Springfield  on  April  16,  1918.  The 
complainants  appeared  in  person,  and  Ben  B.  Boynton,  attor- 
ney, represented  the  respondent.  From  tiie  evidence  introduced 
it  appears  that  the  respondent  operates  a  telephone  system  in 
a  portion  of  Fayette  county,  Illinois,  with  exchanges  located  in 
the  village  of  Watson  and  in  the  village  of  Gilmore.  Th^^  arc 
about  276  patrons  served  by  said  telephone  system,  most  of  whom 
are  rural  subscribers.  It  also  appears  that  a  large  percentage  of 
the  inhabitants  of  the  territory  served  by  the  respondent  are  of 

German  descent,  and  that  the  German  language  is  largely  used 
P.U.R.1018E. 
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by  them  in  their  homes,  business,  and  social  life,  and  likewise 
the  German  language  has  been  commonly  used  in  conversations 
held  over  the  telephone. 

It  further  appears  that  a  short  time  prior  to  the  tiling  of  the 
complaint  herein  the  respondent  put  into  effect  a  rule  prohibit- 
ing the  use  of  the  Gei-man  language  over  its  telephone  system. 
The  reasons  which  prompted  the  telephone  company  in  making 
t}iis  rule  do  not  appear  to  have  arisen  from  any  patriotic  motive, 
or  on  the  ground  that  its  patrons  who  used  the  German  language 
over  the  telephone  were  not  loyal  citizens,  but  rather  that  it 
would  simplify  the  conduct  of  respondent'^  business  if  all  sub- 
scribers would  carry  on  their  conversations  in  the  English  lan- 
guage. 

It  appears  that  the  respondent's  operators  are  unable  to  speak 
or  to  understand  the  German  language,  and  also  that  under  the 
rules  of  the  company  all  calls,  except  emergency  calls,  handled 
over  the  company's  system  during  certain  hours  on  Sundays  and 
holidays,  are  to  be  paid  for  at  the  rate  of  10  cents  per  call.  It 
has  been  the  practice  of  respondent's  operators,  in  handling  calls 
during  hours  in  which  only  emergency  calls  are  put  through 
without  charge,  to  listen  to  each  telephone  conversation  and  to 
determine  therefrom  whether  the  subject  being  discussed  was 
of  such  a  nature  that  the  call  could  properly  be  classed  as  an 
emergency  call,  for  which  no  charge  should  be  made,  or  whether 
in  fact  it  merely  was  an  ordinary  conversation,  for  w^hich  a  10 
cent  charge  should  be  assessed.  However,  if  a  subscriber  put  in 
a  call,  and,  after  being  connected  with  the  party  called,  then 
commenced  to  converse  in  the  German  language,  the  operators, 
being  unable  to  understand  that  language,  would  be  unable  to 
determine  from  the  conversation,  whether  such  call  should  be 
classed  as  an  emergency  matter,  and  consequently  they  would 
have  to  accept  the  statement  of  the  party  making  the  call  that 
an  emergency  was  involved.  As  a  result  of  this  situation  the 
telephone  company  insists  that  in  the  past  it  has  been  deprived 
of  considerable  revenue  that  it  would  have  received  if  all  con 
versations  over  the  telephone  system  were  carried  on  in  the  Enfc- 
lish  language. 

It  therefore  appears  that  the  primary  purpose  of  the  i-espond- 

ent  in  putting  into  effect  the  rule  above  mentioned  was  to  re- 
P.U.R.1018E. 
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(juire  that  all  telephone  conversations  be  carried  on  so  that  its 
operators  would  be  able  to  understand  what  was  being  said,  and 
thus  enable  them  to  determine  for  themselves  what  calls  should 
be  charged  for  during  the  hours  when  only  emergency  calls  were 
handled  without  charge.  In  other  words,  the  rule  in  question 
promotes  the  convenience  of  the  telephone  company  and  its  oper- 
ators, but  its  effect  is  to  limit  the  use  of  the  telephone  to  such 
members  of  its  subscribers'  families  as  are  able  to  speak  the 
English  language.  As  the  evidence  shows  that  there  are  quite 
a  number  of  persons  in  the  community  served,  especially  the 
older  persons,  who  are  unable  to  converse  fluently  in  any  lan- 
giiage  except  the  German,  the  effect  of  the  rule  is  to  quite 
seriously  inconvenience  a  considerable  number  of  respondent's 
patrons. 

In  connection  with  the  consideration  of  this  case,  an  inquiry 
was  made  to  the  State  Council  of  Defense  as  to  whether  that 
organization  had  outlined  any  policy  with  respect  to  the  use  of 
the  German  language  in  this  state,  and  the  reply  received  reads, 
in  part,  as  follows:  "Xo  action  whatever  has  been  taken  by  this 
council  with  respect  to  the  stoppage  of  the  use  of  the  German 
language  in  this  state,  except  that  the  opinion  of  the  council  is 
that  all  primary  education  should  be  taught  in  the  English  lan- 
guage. The  council  has  no  intention,  as  at  present  advised,  of 
endeavoring  to  stop  the  use  of  the  German  or  any  other  foreign 
language.  In  a  number  of  cases,  however,  we  have  advised  that 
the  practice  of  preaching  in  German  be  discontinued,  or  that 
it  should  be  made  the  exception  rather  than  the  rule.  We  doubt 
very  much  the  desirability  of  prohibiting  the  use  of  the  German 
language  over  the  telephone,  in  view  of  fact  that  so  many  of  our 
citizens  of  German  birth  make  a  practice  of  communicating  with 
one  another  in  their  mother  tongue.  Our  views  on  this  subject 
would  undoubtedly  change  very  materially  if  we  should  find  that 
the  use  of  the  German  language  is  a  cover  for  seditious  propa- 
ganda." 

From  a  careful  consideration  of  the  evidence  in  this  case,  and 
in  the  light  of  the  attitude  of  the  State  Council  of  Defense  on 
the  question  of  restricting  the  use  of  the  German  language  in 
this  state,  the  Conomission  is  of  the  opinion,  and  finds,  that  the 
rule  of  the  telephone  company  involved  in  this  case  is  unreason- 
iible  and  should  be  abrogated. 
P.UJLlftlSE 
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It  is  therefore  ordered  that  the  Watson  &  Gilmore  Telephone 
Company  shall,  within  fifteen  days  from  the  date  of  this  order, 
abrogate  the  rule  now  in  effect  which  prohibits  the  use  of  the 
German  language  in  conversations  over  said  telephone  company's 
system. 


INDIANA  PUBLIC  SKRTIGE  COMMISSION. 

BE  CENTKAL  INDIANA  TELEPHONE  COMPANY. 

[Nos.  3359,  3698.] 

J^i8oriw^ination  —  Telephone  rates  —  Charges  to  sulfscrilfers  owning 
own  line, 

1.  No  difference  in  the  rate  for  telephone  services  should  be  made 
by  reason  of  the  fact  that  subscribers  own  their  own  lines,  but  payment 
should  be  made  to  them  for  the  use  of  such  lines. 

Valuation  —  Working  capital  —  Materials  and  supplies  —  Sleet  storms, 

2.  A  telephone  company  is  entitled  to  a  liberal  allowance  for  mate- 
rial and  supplies  on  hand  as  part  of  its  working  capital,  where  its  prop- 
erty lies  within  a  sleet  storm  area. 

Valuation  —  Going  value  —  Early  losses, 

3.  No  allowance  should  be  made  for  going  value  based  upon  early 
losses,  where  the  greater  part  of  the  present  value  represents  property 
acquired  from  earnings,  and  where  the  present  owners  have  received 
in  dividends  an  annual  average  rate  of  9.7  per  cent  of  their  net  invest- 
ment. 

Valuation  —  Going  value  —  Development  cost, 

4.  An  allowance  of  $1,000  was  made  as  part  of  the  "reasonable  cost 
of  bringing  the  property  to  its  then  state  of  efficiency,"  which  the  Com- 
missioners required  by  the  Indiana  Public  Utilities  Act  to  consider;  it 
appearing  that  the  plant  had  been  built  largely  from  earnings,  had 
had  prudent  management,  and  that  the  difference  of  $23,552  between 
the  original  investment  and  the  present  value  was  not  sufficient  to  com- 
pensate the  company  for  the  risks  incident  to  twelve  years'  operation 
of  a  telephone  plant. 

Valuation  —  Overheads  —  Engineering  —  Overhead  allowance, 

5.  An  allowance  of  12  per  cent  in  estimating  present  value  of  a 
telephone  plant  was  made  for  engineering,  supervision,  interest,  taxes 
during  construction,  insurance,  etc. 

Retitm  —  Operating  expenses  —  Sleet  storm  damage  —  Amortization. 

6.  An  item  of  $559.43  should  have  been  amortized,  it  was  held,  over 
a  period  of  five  years,  rather  than  charged  to  "extraordinary  deprecia- 
tion," so  as  not  unduly  to  swell  the  operating  expenses  of  a  single  year. 

Metu^m  —  Operating  expenses  —  Provision  for  increased  salaries, 

7.  The  Indiana  Commission  will  undertake  in  a  rate  proceeding  to 
provide  snflicient  revenue  for  necessary  increases  in  salaries,  in  spite  of 
the  fact  that  they  have  not  been  increased,  and  that  no  evidence  was 
offered 'that  they  would  be  increased. 

P.U.IIJ1H8E. 
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Beturn  —  Operating  expenses  —  Bad  debts, 

8.  The  item  of  ''bad  debts,"  not  appearing  as  a  credit  in  the  operat- 
ing revenues  of  a  utility,  should  be  ignored  in  determining  the  amount 
of  operating  expenses  for  rate-making  purposes. 

depreciation  —  ,4cefti/nflr  —  Telephone  plant  —  Percentage, 

0.  An  annual  allowance  of  5  per  cent  was  made  for  depreciation 
of  a  telephone  plant,  which,  it  was  hold,  would  be  ample  to  provide  for 
every  contingency,  including  extraordinary  depreciation  due  to  slet't 
storm  damage,  which  whenever  it  occurs  should  be  amortized  over  a 
five-year  period. 

Service  —  Power  of  Commission  —  Free  telephone  eocchange. 

10.  The  Indiana  Commission  is  without  power  to  require  telephone 
companies  to  continue  an  interchange  of  free  service,  the  Commission's 
authority  extending  only  to  the  reasonableness  of  charges,  tolls,  and 
service. 

Rates  —  Telephone  —  Switching  charges  —  Reasonableness. 

11.  It  is  not  unfair  to  require  the  subscribers  of  six  rural  exchanges 
for  which  a  flat. switching  charge  is  established,  to  pay  the  same  with- 
out requiring  subscribers  of  the  town  telephone  company  to  pay  a  like 
charge,  in  view  of  the  facts  that  to  require  the  subscribers  of  the  town 
company  to  pay  the  switching  charge  to  six  other  exchanges  would  be 
prohibitive,  that  the  town  company  had  60  per  cent  as  nmny  subscrib- 
ers as  the  other  six  companies  combined,  and  that  none  of  the  six  rural 
companies  desires  to  charge  for  calls  from  the  town  company. 

[April  12,  1918.] 

Applications  for  authority  to  increase  rates  and  to  discon- 
tinue free  service  to  connecting  telephone  companies  and  to  es- 
tablish a  toll  rate;  free  service  authorized  to  be  discontinued; 
schedule  of  rates  established.  The  present  value  of  the  plant  of 
the  Central  Indiana  Telephone  Company  of  Sheridan  was  fixed 
at  f$26,827.  The  company  was  held  entitled  to  a  revenue  which 
will  provide  annual  operating  expenses  of  $6,500,  5  per  cent 
depreciation  amounting  to  $1,416.35,  and  a  7  per  cent  return 
amounting  to  $1,982.89,  or  a  total  of  $9,899.24,  as  compared 
with  operating  revenue  for  1917  of  $9,117.55. 

By  the  Commission:  On  August  23,  1917,  the  Central  In- 
diana Telephone  Company  of  Sheridan  filed  its  petition  Xo. 
3359  with  the  Public  Service  Commission  of  Indiana,  alleging 
that  it  is  a  public  utility  operating  under  the  laws  of  the  state 
of  Indiana;  that  it  is  engaged  in  operating  a  telephone  plant 
in  the  town  of  Sheridan  and  has  lines  radiating  therefrom  to  the 
farming  districts  and  territory  adjacent  thereto;  that  it  has  its 
hchedule  of  rules  and  rates  on  file  with  the  Public  Service  Com- 
r.UJl.ioiSE. 
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mission  of  Indiana;  that  in  order  to  meet  increased  expenses, 
including  wages  for  employees,  the  advanced  prices  of  material, 
extraordinary  depreciation  to  which  petitioner  has  been  sub- 
jected, and  adequate  allowance  for  income,  it  desires  to  in- 
crease its  rates  in  accordance  with  the  schedule  therein  set  out 
and  hereafter  referred  to.  Petitioner  also  filed  an  inventory  of 
its  propei-ty  with  its  petition  to  advance  rates. 

On  February  20,  1918,  the  Central  Indiana  Telephone  Com- 
pany of  Sheridan  filed  another  petition,  No.  3608,  praying  for 
authority  as  a  suppleiuent  to  the  petition  above  referred  to,  to 
discontinue  free  service  with  certain  towns  and  telephone  com- 
panies, and  to  establish  a  10-cent  toll  between  said  towns  and 
said  telephone  companies,  or  such  rates  or  charges  as  the 
Commission  may  find  to  be  equitable  in  the  premises.  The  peti- 
tioner, the  Central  Indiana  Telephone  Company,  alleged  that 
it  is  not  giving  free  service  to  all  of  its  subscribers  and  to  all 
of  the  subscribers  connected  with  the  exchanges  of  the  Doming 
Telephone  Company  of  Deming,  Indiana,  the  Union  Telephone 
Company  of  Carmel,  Indiana,  the  Citizens  Co-operative  Tele- 
phone Company  of  Kempton,  Indiana,  the  Ekin  ^lutual  Tel(^ 
phone  Company  of  Ekin,  Indiana,  the  Terhune  Co-operative 
Telephone  Company  of  Terhune,  Indiana,  the  White  Star  Tele- 
phone Company,  having  exchanges  at  Westfield  and  Joliet,  the 
Citizens  Telephone  Company  of  Zionsville,  and  the  Big  Springs 
Telephone  Company  of  Big  Springs,  the  Elizaville  Telephone 
Company  of  Elizaville,  and  the  Scircleville  Telephone  Company 
of  Scircleville.  At  the  hearing  of  this  petition  it  also  developed 
that  the  petitioner,  the  Central  Indiana  Telephone  Company,  is 
furnishing  free  service  as  between  itself  and  the  subscribers  of 
the  Bakers  Comer  Horton  Telephone  Company,  the  latter  being 
owned  and  controlled  by  the  stockholders  of  the  Central  Indiana 
Telephone  Company. 

In  this  petition,  the  Central  Indiana  Telephone  Company  also 
prayed  the  Commission  for  authority  to  establish  a  switching 
rate  of  $3  per  year  to  be  charged  against  each  subscriber  of  the 
above-named  exchanges  in  lieu  of  a  10-cent  toll  rate,  if  it  should 
develop  that  any  of  the  above-named  exchanges  desired  to  fur- 
nish their  subscribers  with  free  service  to  the  exchange  and  sub- 
bribers  of  the  Central  Indiana  Telephone  Company. 
p.u.n.ioiBE. 
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These  petitions  were  heard  separately,  but  in  view  of  the  fact 
that  the  determination  of  the  Commission  with  regard  to  one 
petition  necessarily  would  affect  the  status  of  the  other,  it  is 
necessary  to  consider  the  petitions  jointly.  In  addition  to  the 
evidence  adduced  at  the  two  hearings,  the  Commission  has  avail- 
able information  compiled  by  its  accounting  staff,  and  also  an 
appraisal  made  by  its  engineering  department,  of  petitioner's 
property. 

The  first  entitled  cause  came  on  for  hearing  March  5,  1918, 
at  Sheridan,  Indiana,  due  and  timely  notices  having  been  served 
upon  the  town  officials  of  the  town  of  Sheridan  and  upon  the 
Sheridan  Xews,  the  only  newspaper  published  in  Sheridan.  Pe- 
titioner was  represented  by  J.  K.  Johnston,  telephone  engineer, 
and  by  G.  W.  Osborne.  The  town  of  Sheridan  was  represented 
by  C.  W.  and  R.  Griffin,  town  attorneys.  There  were  no  other 
appearances. 

The  petitioner  prayed  for  authority  to  increase  its  rates  in 
accordance  with  the  following  schedule: 


Independent  business  telephone  in  Sheridan 

1  Discount  of  25  cents  per  month  if  paid  within 
the  first  ten  days  of  the  month. 

2-party  line  business  telephone  in  Sheridan 

1  Discount  of  25  cents  per  month  if  paid  within 

the  first  ten  days  of  the  month. 

Independent  line  residence  telephone  in  Sheridan 

1  Discount  of  15  cents  per  month  if  paid  within 

the  first  ten  days  of  the  month. 

2-party  line  residence  telephone  in  Sheridan  (code 

ringing)    

1  Discount  of  15  cents  per  month  if  paid  within 
the  first  ten  days  of  the  month. 

4-party  line  residence  telephone  in  Sheridan 

1  Discount  of  10  cents  per  month  if  paid  within 
the  first  ten  days  of  the  month. 

6-party  line  rural  service 

1  Discount  of  15  cents  per  month  if  paid  within 
the  first  ten  days  of  the  month. 

10-party  line  rural  service 

1  Discount  of  10  cents  per  month  if  paid  within 
the  first  ten  days  of  the  month. 

Extension  telephones    

Extension  bells 


Present 
Kate. 


$1.50 
1.25 
1.26 

.76 
1.00 


.26  &  .50 
.10 


Proposed 
Rate. 


$2.25  I 
2.00 
1.65 

1.60 
1.35 
1.65 
1.36 


.50 
.25 


1.  8  per  cent  discount  on  all  net  rentals  if  paid  yearly  in  advance. 

2.  A  deposit  equal  to  three  months'  rental  to  be  required  from  all  new 
subscribers,  the  same  to  apply  on  the  first  three  months'  rental  charge. 

1  Tlie  discount  is  not  given  at  present,  but  is  a  part  of  the  proposed  rates. 
P.U.R.1918E. 
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Subscribers'  data  compiled  by  the  accounting  staff  of  this  Com- 
mission  indicate  that  collections  are  made  for  certain  service  not 
provided  for  in  the  petitioner's  schedule  of  rates,  tolls,  and 
charges  on  file  with  this  Commission.  For  instance,  two  schools 
served  obviously  on  independent  lines  are  charged  a  rate  of  $1 
per  month  each.  Petitioner  has  seven  subscribers  on  two-party 
rural  circuits,  not  provided  for  in  its  schedule,  in  which  case  sub- 
scribers are  charged  a  rate  of  $1.25  per  month.  There  are  six 
subscribers  on  a  so-called  five-party  rural  circuit  where  the  in- 
strument is  privately  owned,  and  where  the  subscriber  is  charged 
a  rate  of  90  cents  per  month.  There  is  one  subscriber  on  a 
six-party  rural  circuit  whei-e  the  instrument  is  privately  owned, 
and  where  the  subscriber  is  charged  a  rate  of  80  cents  per  month. 
There  are  ten  subscribers  on  an  eight-party  rural  circuit  where 
the  instrument  is  privately  owned,  and  where  the  subscriber  is 
charged  a  rate  of  75  cents  per  month.  There  are  ten  subscribers 
on  a  ten-party  rural  circuit  where  the  subscribers  own  the  line 
to  the  corporation  limits  and  their  instriunents,  and  where  they 
are  charged  a  rate  of  50  cents  per  month.  None  of  these  charges 
is  provided  for  in  the  schedule  of  rates  on  file  with  thie  Public 
Sei'vice  Commission  of  Indiana.  The  petitioner  proposes  to  in- 
crease rates  charged  for  this  service  regardless  of  the  ownership 
of  the  line  and  instrument. 

[1]  Subscribers'  data  compiled  by  the  accounting  staff  shows 
ihat  the  present  revenue  derived  from  640  stations  and  from 
extension  telephones  and  bells  amounts  to  $8,515.60,  and  that 
the  revenue  which  would  be  derived  if  all  of  the  proposed  in- 
creases were  authorized  would  amount  to  $10,648.60,  an  in- 
crease of  $2,131  in  revenue,  or  25.02  per  cent  per  annum.  The 
petitioner  should  be  required  to  establish  a  uniform  rate  for  all 
subscribers  receiving  a  given  kind  of  service,  and  to  pay  to  sub- 
scribers a  given  sum  in  consideration  of  the  fact  that  telephone 
instruments  and  line  wire  are  privately  owned.  An  order  will 
be  entered  to  this  effect. 

An  appraisal  of  the  property  of  the  petitioner  made  by  the 
engineering  department  of  the  Public  Service  Commission  indi- 
cates a  present  value  of  petitioner's  property  amounting  to  $26,- 
827  and  a  cost  of  reproduction  new  of  $34,080.  This  appraisal 
was  accepted  with  proper  allowance  for  'Agoing  value"  and  work- 

P.U.R.1018E. 


Digitized  by  LjOOQIC 


804  INDIANA  1»UBL1C  SEUVlCl!:  CUAIMISSION. 

ing  capital  by  the  petitioner,  and  was  also  accepted  by  and  for 
the  town  of  Sheridan,  with  the  exception  of  an  allowance  of 
$040  for  the  land  upon  which  the  petitioner's  central  station 
and  oflSce  are  located.  The  evidence  introduced  by  the  petitioner 
tended  to  show  that  this  is  a  reasonable  allowance;  moreover, 
it  is  a  comparatively  small  item  of  value,  and  it  will,  therefore, 
i;ot  be  disturbed. 

[2]  The  petitioner's  property  lies  within  the  sleet  storm  area 
of  this  state,  and  the  petitioner,  therefore,  is  entitled  to  a  liberal 
jillowance  for  material  and  supplies  on  hand  as  a  part  of  its 
v'orking  capital.  The  audit  made  by  the  ConMuission's  account- 
ing staff  shows  that  the  material  and  supplies  on  hand  on  De- 
ociaber  31,  1916,  amounted  to  $1,178.30  and  on  December  31, 
1017,  to  $1,461.23.  This  is  rather  large  for  a  plant  with  only 
040  telephones,  but  it  will  be  considered  in  connection  with  an 
additional  allowance  of  $500  for  working  capital.  Moreover,  the 
petitioner's  balance  sheet  for  December  31,  1917,  shows  cash  on 
hand  amounting  to  $1,480.85.  There  is  no  evidence  to  show 
Avhether  this  is  a  nonnal  amount  of  cash  on  hand  available  to 
the  petitioner  at  all  times  of  the  year,  or  whether  it  represents 
money  just  collected  and  not  yet  expended.  At  this  time  the 
petitioner  had  a  floating  indebtedness  of  $1,189.34,  which  prac- 
tically would  have  absorbed  all  of  the  cash  on  hand* 

^'Ooing  Valv>e"  or  Intangibles. 

[3]  The  evidence  shows  that  the  Central  Indiana  Telephone 
Company  was  organized  September  25,  1900,  as  a  successor  of 
the  Sheridan  Telephone  &  Electric  Company.  It  was  purchased 
in  1906  by  its  present  owners  for  $10,275,  the  capital  stock  at 
that  time  amounting  to  $10,000.  The  plant  was  mortgaged  for 
$0,800,  and  the  mortgage  has  been  paid  off  out  of  the  company's 
earnings;  so  that  the  entire  investment  in  cash  paid  out  by  the 
present  o^vners  is  $3,275.  Since  1906  the  present  owners  have 
paid  themselves  a  total  of  $3,820  in  dividends,  or  what  is 
equal  to  an  annual  average  rate  of  9.7  per  cent  of  their  net 
investment.  In  other  words,  extensions  and  additions  paid  for 
by  the  subscriber  and  amortized  capital  upon  which,  however, 
under  the  Indiana  law,  petitioner  is  now  entitled  to  a  reasonable 
return,  represent  actually  the  difference  between  $3,275,  the  net 

P.U.R.1918K. 
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original  investment,  and  $26,827,  the  present  value  of  peti- 
tioner's property,  or  $23,552.  If  we  are  to  proceed  upon  the 
theory  that  going  vakie  is  an  allowance  for  early  losses,  peti- 
tioner clearly  is  not  entitled  to  any  allowance  of  this  character. 

[4]  The  Indiana  Public  Service  Commission  Act  (Acts  1913, 
§  9,  chap.  76),  provides  that  "as  one  of  the  elements  in  such 
valuation  (for  rate  making)  the  Commission  shall  give  weight 
to  the  reasonable  cost  of  bringing  the  property  to  its  then  state 
of  efficiency."  Some  authorities  consider  this  provision  as  syn- 
onymous with  going  value,  but  the  Commission  does  not  believe 
that  the  provision  of  the  Indiana  law  is  subject  to  the  same 
objections  as  the  term  "going  value"  for  use  in  rate  making. 
The  Commission  does  believe  that  the  provision  of  the  Indiana 
law  is  more  nearly  in  accordance  with  the  problems  that  are 
presented  in  consideration  of  values  for  rate  making,  and  there- 
fore more  nearly  equitable  to  the  public  utility  and  consumer 
iilike.  Here,  for  instance,  is  a  public  utility  which  has  been 
built  up  largely  out  of  the  revenue  collected  from  the  rate  payer. 
At  the  same  time  there  can  be  no  doubt  that  the  property  has 
been  prudently  managed,  that  salaries  have  been  maintained  at 
no  abnormally  low  level,  and  that  the  gain  of  present  value  over 
net  original  investment,  together  with  dividends  paid  out,  will 
hardly  compensate  the  petitioner  for  the  risks  incident  to  the 
telephone  business  covering  a  period  of  twelve  years'  operation. 
In  view  of  the  fact  that  the  property  of  the  petitioner  would 
cost  $34,080  to  reproduce  new,  the  Commission  is  disposed  to 
allow  the  sum  of  $1,000  to  cover  reasonable  cost  of  bringing  this 
property  to  its  present  state  of  effici^icy. 

[5]  It  should  be  remembered  that  the  present  value  of  peti- 
tioner's property  as  fixed  by  the  engineering  staff  of  the  Public 
Service  Commission  includes  an  item  of  $2,767,  or  12  per  cent 
allowance  to  cover  engineering,  superintendence,  interest  during 
construction,  taxes  during  construction,  fire  and  liability  insur- 
ance, small  omissions  of  inventory,  contingencies,  etc.  The  Com- 
mission believes  a  basis  of  $28,327  for  rate  making,  includinii: 
an  arbitrary  allowance  of  $2,767,  which,  after  all,  is  an  allow- 
ance without  proof  and  witliout  actually,  in  this  case,  having 
been  expended,  is  a  liberal  recognition  of  values. 

P.U.R.IDISE.  66 


Digitized  by  LjOOQIC 


866 


INDIANA  PUBLIC  SERVICE  COMMISSION. 


Operating  Expenses. 

An  analysis  of  the  operating  expenses  of  the  Central  Indiana 

Telephone  Company  for  three  years  is  shown  to  be  as  follows: 

Central  Indiana  Telephone  Company,  Sheridan,  Indiana. 
Analysis  of  Operating  Expenses. 


1915.               1916. 

1917. 

Maintenance. 

Repairs  to  aerial  plant 

Repairs  to  C.  0.  equipment 

Repairs  to  station  equipment 

Repairs  to  buildings  and  grounds  . . . 

Extraordinary  depreciation    

Other  maintenance  exnense 

$762.69 

156.18 

406.49 

12.25 

10.70 

24.11 

$459.70 

422.24 

735.61 

54.60 

103.83 

^44.40 

393.16 

554.71 

28.25 

1  559.43 
183.35 

Tnfiil    ma.inf.enaTiCA    

$1,372.42,       $1,775.98 

$2,463.30 

Traffic. 
Onerators'   'wasres 

$1,594.67 

74.72 

128.62 

$1,849.19 
54.47 
fil  7ft 

$2,209.09 
92.31 

SuDDlies  and  exnenses   

Other  traffic  exoense 

22.89 

Total  traffic   

$1,798.01;        $1,955.46 

$2,324.29 

Commercial. 
Promotion   

*$9.76 
' ' '  .12 

*  $4.80 
13.24 

$3.50 

Collections 

32.01 

Directory    

Other  commercial  expense 

.09 

Total  commercial   

$9.82 

$18.04 

$35.60 

(General. 
Salaries  of  general  officers   (mgr.).. 

Salaries  of  general  office  clerks 

Supplies  and  expenses 

$840.00 
51.67 
71.52 

50.44 

78.95 

«  318.48 

$839.09 

'  66.54 

*  81.27 
101.28 
147.67 

$840.00 
10102 

Accidents  and  damages 

2.50 

Law  expenses 

65.90 

Insurance    

82.03 

Misc.  general  expense  

254.66 

Total  general 

$1,411.06 

$1,235.85 

$1,346.11 

1  Sleet  storm  damage. 

«  This  figure  includes  cost  of  appraisal  by  J.  J.  Paulsel $150.00 

[6]  This  analysis  shows  that  the  total  operating  expenses  were 
$7,763.10  in  1915,  $7,728.61  in  1916,  and  $8,829.83  in  1917. 
The  maintenance  for  1917,  however,  includes  $559.43,  which  was 
expended  on  account  of  sleet  storm  damage  during  that  year  and 
charged  to  the  item  of  "extraordinary  depreciation."  This  item 
of  $559.43  should  have  been  amortized  over  a  period  of  five 
years.  If  20  per  cent  of  this  amount  or  $111.87  had  been  charged 
to  the  operating  expenses  of  1917,  and  the  balance,  $447.66,  car- 
ried as  deferred  maintenance  for  the  purpose  of  amortization, 

the  total  operating  expenses  for  1917  would  have  been  reduced 
P.U.R.1918E. 
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from  $6,169.30  to  $5,721.74.  Otherwise,  the  petitioner's  oper- 
ating expenses  appear  to  have  been  warranted. 

[7]  The  evidence  shows  that  the  secretary-manager  receives 
a  salary  of  $70  per  month,  one  chief  operator  $32  per  month, 
four  operators  $28  each  per  month,  one  operator  $20  per  month, 
and  two  trouble  men  $15  each  per  week.  The  Commission  will 
undertake  to  provide  sufficient  revenue  for  some  increases  in 
these  salaries  in  spite  of  the  fact  that  they  have  not  been  in- 
creased, and  in  spite  of  the  fact,  further,  that  no  evidence  was 
(offered  that  they  would  be  increased. 

[8]  To  the  corrected  allowance  of  $5,721.74  for  operating 
expenses  during  the  year  ending  December  31,  1917,  there  should 
be  added  $360  for  taxes,  making  a  total  of  $6,081.74.  The  peti- 
tioner's income  account  shows  that  $659.35  .was  charged  oil  for 
bad  debts  for  the  year  ending  December  31,  1915,  $235.85  for 
the  year  ending  December  31,  1916,  and  $145.21  for  the  year 
ending  December  31,  1917.  Although  there  is  an  appreciable 
decrease  in  the  amount  chargeable  to  this  account  during  the 
past  three  years,  no  company  engaged  in  the  sale  of  its  service 
as  a  public  utility  can  well  escape  losses  altogether.  There  is 
no  evidence,  however,  to  indicate  that  this  item  appears  as  a 
credit  in  the  operating  revenues  of  the  petitioner,  and  therefore 
it  ought  to  be  ignored.  During  the  year  ending  December  31, 
1917,  the  nonoperating  revenues  of  petitioner  amounted  to 
$124.82.  With  this  amount  in  mind,  the  Commission  believes 
an  allowance  of  $6,500  for  operating  expenses,  not  including 
depreciation,  will  be  ample,  and  this  amount  will  be  allowed. 

Depreciation. 

[9]  The  petitioner's  balance  sheet  beginning  with  the  year 
ending  December  31,  1910,  and  ending  with  the  year  ending 
December  31,  1917,  shows  a  total  accinied  depreciation  reserve 
of  $17,111.64.  It  appears  that  this  is  merely  a  bookkeeping 
item;  and  that  while  this  sum  was  credited  as  a  depreciation 
reserve  on  the  books  of  the  company  as  of  December  31,  1917, 
no  sum  whatever  has  actually  been  carried  in  a  depreciation 
fund  with  debits  against  it  for  actual  expenditures  properly 
chargeable  to  depreciation.  The  income  account  of  the  petitioner 
shows  that  the  sum  of  $2,152.44  was  credited  to  the  depreciation 
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account  for  the  year  ending  December  31,  1915,  a  like  amount 
for  the  year  ending  December  31,  1916,  and  practically  the 
baiiie  amount,  $2,155.32,  for  the  year  ending  December  31,  1917. 
There  was  no  evidence  presented  at  the  hearing  of  this  cause 
Ic  warrant  the  setting  aside  of  any  fund  approaching  $2,150 
iinnually  for  depreciation.  This  amount  is  equal  to  a  rate  of 
more  than  7|  per  cent,  and  the  evidence  does  not  warrant  such 
a  rate.  It  is  obvious  that  the  revenues  of  the  company  have  been 
expended  more  pai*ticularly  in  extensions  and  betterments,  witli- 
iut  regard  to  proper  debits  made  against  the  item  of  deprecia- 
tion reserve  carried  on  the  company's  books ;  and  that,  while  this 
reserve  has  been  reinvested  in  extensions  and  betterments,  those 
l^arts  of  the  plant  already  in  existence  have  not  been  kept  in 
l)roper  repair.  In  other  words,  the  capital  account  of  this  com- 
pany has  been  built  up  at  the  expense  of  adequate  and  proper 
maintenance.  If  further  evidence  in  support  of  this  conclusion 
is  desired,  it  may  be  found  in  the  wide  variance  which  exists 
l)etween  the  present  value  of  petitioner's  property,  $26,827,  and 
its  cost  of  reproduction  new,  $34,080. 

The  Commission  will  allow  a  depreciation  rate  of  5  per  cent, 
which,  it  is  believed,  will  be  ample  to  provide  for  every  con- 
tingency, including  extraordinary  depreciation  due  to  sleet  storm 
damage,  and  which  damage  whenever  incurred  should  be  amor- 
tized over  a  five-year  period. 

To  sum  up  the  evidence  and  conclusions  heretofore  stated,  the 
petitioner  is  entitled  to  recognition  for  present  value  of  $26,827, 
$500  for  working  capital,  and  $1,000  for  intangibles,  or  the  cost 
of  bringing  this  property  to  its  present  state  of  efficiency, — all 
of  which  is  equal  to  a  total  of  $28,327,  which  will  be  used  as 
tlie  basis  for  fixing  petitioner's  rates.  The  petitioner  is  entitled 
to  earn  on  a  valuation  of  $28,:]27  the  following  amounts: 

Operating  expenses   $6,500.00 

r»%  depreciation  1,416.35 

7%  return  1,082.89 

Total     $9,809.24 

The  evidence  shows  that  the  operating  revenues  of  the  peti- 
tioner for  the  year  ending  December  31,  1917,  were  $9,117.55, 
or  $781.69  less  than  petitioner  is  entitled  to  earn. 

Were  the  petition  of  the  Central  Indiana  Telephone  Company 

r.U.R.1918E. 


Digitized  by  LjOOQIC 


RE  CENTRAL  INDIANA  TELEPH.  (X).  869 

to  increase  its  rates  chargeable  to  its  subscribers  to  be  consid- 
ered separately  from  its  petition  to  collect  a  toll  rate  or  switcli- 
ing  charge  from  its  own  subscribers,  and  from  the  subscribors 
of  other  exchanges  with  which  it  now  exchanges  free  service, 
it  would  be  entitled  to  earn  additional  revenue.  The  Commis- 
sion, in  view  of  the  fact  that  the  second  petition  will  be  grantetl 
in  part,  and  in  view  of  the  fact  that  the  granting  of  petitioner's 
second  prayer  will  provide  additional  revenue,  will  undertake 
merely  to  adjust  the  discriminations  which  exist  in  petitioner's 
present  schedule  of  rates  and  charges,  and  provide  for  the  neces- 
sary revenue  in  its  orders  respecting  said  second  petition.  The 
Commission  will  order  the  institution  of  a  schedule  which  will 
involve  some  increases,  and  which  will  provide  some  additional 
revenue  by  reason  of  the  fact  that  not  all  subscribers  will  avail 
themselves  of  the  net  rate  established. 

The  rate  for  independent  line  business  telephones  in  the  town 
of  Sheridan  will  be  fixed  at  $1.75  per  month,  payable  in  ad- 
vance, with  a  discount  of  25  cents  per  month  if  bills  are  paid 
on  or  before  the  10th  of  each  month  for  which  service  is  ren- 
dered. The  rate  for  two-party  line  business  telephones  or  two- 
party  circuits — one  business  and  one  residence  telephone — will 
be  fixed  at  $1.50  per  month  payable  in  advance,  with  a  discount 
of  25  cents  per  month  if  bills  are  paid  on  or  before  the  10th 
of  the  month  for  which  service  is  rendered.  The  rate  for  inde- 
pendent lines  residence  telephones  will  also  be  fixed  at  $1.50 
per  month  payable  in  advance,  with  a  discount  of  25  cents  per 
mouth  if  bills  are  paid  on  or  before  the  10th  of  each  month 
for  which  service  is  rendered;  a  rate  of  $1.25  payable  in  ad- 
vance for  four-party  residence  telephones,  with  a  discount  of 
15  cents  per  month  if  bills  are  paid  on  or  before  the  10th  of 
each  month  for  which  service  is  rendered. 

A  rate  of  $1.50  per  month  payable  in  advance  for  five-party 

rural  service,  with  a  discount  of  20  cents  per  month  if  bills 

are  paid  on  or  before  the  10th  day  of  each  month  for  which 

service  is  rendered;  a  rate  of  $1.30  for  ten-party  rural  service, 

with  a  discount  of  20  cents  per  month  if  bills  are  paid  on  or 

before  the  10th  of  each  month  for  which  service  is  rendered. 

The  company  will  be  permitted  to  rent  from  subscribers  on  party 

rural  circuits  the  instrument  which  is  privately  owned,  at  25 
P.U.R.1918E. 
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cents  per  month;  wliere  the  instrument  and  line  to  the  corpora- 
tion limits  are  owTied  privately,  the  company  will  be  permitted 
to  rent  the  same  from  subscribers  at  50  cents  per  month. 

A  charge  of  50  cents  per  month  for  extension  telephones  and 
10  cents  per  month  for  extension  bells  will  be  allowed. 

If  there  are  no  changes  in  the  service  furnished  subscribers 
on  account  of  this  adjustment  of  rates,  in  itself  it  should  pro- 
vide additional  annual  revenue  amounting  to  $355.20,  and  to 
this  sum  should  be  added  whatever  accrues  to  the  company  on 
account  of  the  subscribers'  failure  to  avail  themselves  of  net 
rates.  As  heretofore  pointed  out,  the  company  is  entitled  to 
cam  $781.69  annually  in  addition  to  its  present  earnings,  but 
a  deduction  of  $355.20  from  this  amount  leaves  a  net  amount 
to  be  earned  in  addition  to  present  revenues  of  $426.49. 

[10]  The  hearing  on  the  petition  of  the  Central  Indiana  Tele- 
phone Company,  No.  3698,  to  discontinue  free  service,  to  estab- 
lish a  10-cent  toll  rate  between  certain  towns  and  exchanges,  or 
a  switching  charge  of  $3  per  year,  was  held  at  Sheridan  March 
19,  1918.  Due  and  timely  notices  had  been  served  upon  all  of 
the  telephone  companies  affected  by  the  proposed  petition,  upon 
all  of  the  incorporated  towns  and  cities,  and  upon  the  news- 
papers published  in  Noblesville,  Carmel,  Sheridan,  Zionsville, 
and  Lebanon.  At  this  hearing  the  petitioner  was  represented 
by  J.  K.  Johnson,  telephone  engineer,  and  G.  W.  Osborne,  and 
the  various  other  telephone  companies  affected  by  Walter  Shirts 
and  by  C.  W.  and  K.  Griffin,  their  attorneys. 

The  evidence  presented  in  the  hearing  of  this  cause  shows  that 
there  is  an  interchange  of  free  service  between  all  of  the  sub- 
scribers of  the  Central  Indiana  Telephone  Company  and  all  of 
the  subscribers  of  the  Deming  Telephone  Company,  the  Union 
Telephone  Company  of  Carmel,  the  Citizens  Co-operative  Tele- 
phone Company  of  Kcmpton,  the  Ekin  Mutual  Telephone  Com- 
pany of  Ekin,  the  Terhune  Co-operative  Telephone  Company  of 
Torhune,  the  White  Star  Telephone  Company  with  exchanges  at 
Westfield  and  Joliet,  the  Citizens  Telephone  Company  of  Zions- 
ville, the  Big  Springs  Telephone  Company  of  Big  Springs,  the 
Elizaville  Telephone  Company  of  Elizaville,  the  Scircleville  Tele- 
phone Company  of  Scircleville,  and  the  Bakers  Corner  Horton 

T'elephoiio  Company  of  Bakers  Comer.    With  the  exception  of 
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the  Union  Telephone  Company  of  Carmel,  which  the  Oominis- 
8  ion  was  given  to  understand  did  not  desire  to  resist  the  peti- 
tion, each  of  the  respondent  telephone  companies,  with  the  ex- 
ception of  the  Bakers  Corner  Horton  Telephone  Company,  was 
represented  by  one  or  more  witnesses.  The  evidence  disclosed 
that  at  one  time  written  contracts  were  in  existence  between 
the  Central  Indiana  Telephone  Company  and  some,  at  least,  of 
the  other  companies  with  which  free  service  is  exchanged,  None 
of  these  contracts  is  now  in  force.  The  terms  of  the  contracts 
have  been  carried  out  by  all  of  the  parties  thereto  by  mutual 
<:onsent. 

The  evidence  further  disclosed  that  the  Central  Indiana  Tele- 
phone Company,  with  640  subscribers,  is  furnishing  free  service 
to  3,581  telephone  subscribers  of  other  exchanges;  and  that  if 
to  this  sum  are  added  the  640  telephones  on  the  excliange  of  the 
Central  Indiana  Telephone  Company,  there  is  a  total  of  4,221 
telephones  now  enjoying  free  service  as  a  consequence  of  a  rela- 
tionship which  one  party  at  least  desires  to  abandon. 

The  service  furnished  by  the  petitioner,  the  Central  Indiana 
Telephone  Company,  is  wholly  inadequate  and  unsatisfactory. 
This  evidence  was  brought  out  in  the  petitioner's  hearing  to 
advance  rates.  The  most  natural  explanation  of  this  failure  to 
furnish  adequate  service  consists  in  the  present  arrangement  for 
the  mutual  interchange  of  service  between  the  various  telephone 
companies  herein  and  the  abuses  of  the  service.  In  any  event 
the  petitioner  has  reached  the  point  where  it  desires  to  abandon 
an  arrangement  which  in  the  past  has  been  mutually  agreeable. 
The  Commission  knows  of  no  legal  basis  for  undertaking  to  com- 
2)el  the  petitioner  to  continue  to  furnish  free  service. 

The  interchange  of  free  service  between  telephone  exchanges 
belonging  to  separate  organizations  is  one  of  the  perplexing 
heritages  of  their  early  development.  As  one  witness  testified 
in  this  hearing,  it  grew  out  of  a  policy,  especially  inherent  in 
mutual  telephone  associations,  to  give  as  much  as  possible  to 
the  subscriber.  This  policy  Avas  not  objectionable  so  long  as 
it  was  mutually  agreeable  to  each  and  every  party.  But  having 
been  adopted  and  accepted  voluntarily,  sometimes  under  con- 
tract, there  is  nothing  except  the  formal  approval  of  the  Com- 
mission which  prevents  any  party  from  abandoning  it  It  is 
P.U.R.1J)18E. 
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not  within  the  province  or  authority  of  the  Public  Service  Com- 
mission of  Indiana  to  require  an  unwilling  party  longer  to  con- 
tinue an  interchange  of  free  service.  The  Commission's  au- 
thority extends  only  to  the  reasonableness  of  charges,  tolls,  and 
service  to  be  established  or  sought  to  be  established. 

The  Commission,  therefore,  is  of  the  opinion  that  it  cannot 
deny  the  prayer  of  the  petitioner  and  respondents  for  inter- 
change of  service,  but  in  its  order  must  be  guided  somewhat 
by  the  location  of  the  respondents'  exchanges  in  relation  to  the 
exchange  of  the  petitioner,  which  relationship  is  quite  as  im- 
portant to  the  development  of  the  petitioner's  business  as  to 
that  of  the  respondents'. 

The  evidence  goes  to  show  that  the  subscribers  of  the  exchanges 
at  Elizaville,  Terhune,  Ekin,  Bakers  Corner,  Joliet,  and  Big 
Springs  transact  a  large  part  of  their  business  in  Sheridan,  and 
that  the  territory  embraced  within  the  service  area  of  these  ex- 
changes is  tributary  to  the  town  of  Sheridan  in  many  respects. 
The  evidence  further  shows  that  the  rates  in  effect  and  now 
charged  the  subscribers  of  these  six  exchanges  are  abnormally 
low.  In  fact,  it  is  certain  that  the  revenue  now  collected  would 
not  be  sufficient  properly  to  maintain  an  independent  telephone 
system  furnishing  the  service  now  given,  and  at  the  same  time 
pay  a  reasonable  return  upon  the  investment 

The  Commission  will  establish  a  switching  charge  between 
the  subscribers  of  the  Elizaville,  Terhune,  Ekin,  Bakers  Comer, 
Joliet  exchange  of  the  White  Star  Telephone  Company,  and 
Big  Springs  exchanges,  and  the  subscribers  of  the  Central  In- 
diana Telephone  Company  of  Sheridan,  to  be  collected  from  the 
subscribers  of  the  Elizaville,  Terhune,  Ekin,  Bakers  Corner, 
Joliet  Exchange  of  the  White  Star  Telephone  Company,  and 
the  Big  Springs  exchanges,  of  $3  per  year.  This  charge  will 
entitle  the  subscribers  of  the  petitioner  company  and  ihe  six 
other  exchanges  to  an  unlimited  interchange  of  service ;  that  L-^, 
the  subscribers  of  the  six  named  exchanges  will  be  entitled  to 
communication  with  all  of  the  subscribers  of  the  Central  In- 
diana Telephone  Company,  and  the  subscribers  of  the  Central 
Indiana  Telephone  Company  will  be  entitled  to  communication 
with  any  subscriber  on  any  one  of  the  aforesaid  six  exchanges 
who  has  paid  the  switching  chai'ge  herein  established.     This 
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switching  charge  shall  be  collected  by  each  of  the  six  exchanges 
herein  named,  and  each  exchange  will  be  ^ititled  to  retain  25 
per  cent  of  the  revenue  thus  collected,  and  will  be  required  to 
pay  to  the  Central  Indiana  Telephone  Company  of  Sheridan 
75  per  cent  of  whatever  revenue  is  collected  to  cover  the  cost 
of  this  service. 

A  toll  charge  of  10  cents  per  message  of  three  minutes'  dura- 
tion or  fraction  thereof  will  be  established  between  the  exchange 
of  the  Central  Indiana  Telephone  Company  and  the  exchange  of 
the  Scircleville  Telephone  Company,  the  exchange  of  the  Citi- 
zens Co-operative  Telephone  Company  of  Kempton,  the  ex- 
change of  the  Doming  Telephone  Company,  the  Westfield  ex- 
change of  the  White  Star  Telephone  Company,  the  exchange  of 
the  Union  Telephone  Company  of  Carmel,  and  the  exhange  of 
the  Citizens  Telephone  Company  of  Zionsville.  The  company 
or  exchange  originating  any  toll  message  will  be  entitled  to 
retain  25  per  cent  of  the  total  toll  collected,  and  the  remainder, 
7 J  cents,  shall  be  divided  between  the  companies  over  whose 
lines  the  message  is  routed  in  accordance  with  the  mileage  owned 
by  each  company.  Where  it  is  necessary  to  route  any  message 
through  intermediate  exchanges,  the  shortest  and  most  direct 
route  should  be  followed. 

With  the  exception  of  Kempton,  12  miles  distance  from  Sheri- 
dan and  Scircleville,  18  miles  distant,  all  of  the  exchanges  for 
which  a  toll  rate  is  established  must  reach  the  Sheridan  exchange 
through  an  intermediate  exchange.  This  is  not  true  of  the 
subscribers  of  the  Ekin,  Terhune,  Elizaville,  Big  Springs,  Joliet, 
and  Bakers  Conier  exchanges, — all  of  which  have  a  direct  trunk 
line  connection  with  the  Sheridan  exchange.  The  switching 
charge  is  established  in  lieu  of  a  toll  rate,  in  order  that  present 
business  relationships  will  be  disturbed  as  little  as  possible, 

[11]  It  might  appear,  without  a  careful  analysis  of  condi- 
tions presented  herein,  that  there  is  an  element  of  unfairness 
in  requiring  the  subscribers  of  the  Terhune  Co-operative  Tele- 
phone Company,  for  instance,  to  pay  a  switching  charge  for 
service  to  the  Sheridan  exchange  without  at  the  same  time  re- 
<[uiring  the  subscribers  of  the  Central  Indiana  Telephone  Com- 
pany of  Sheridan  to  pay  a  like  charge  for  telephone  service  with 

the  subscribers  of  the  Terhune  Co-operative  Telephone  Company, 
P.U.R.1018E. 
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If  this  plan  were  adopted,  the  subscribers  of  the  Central  Indiana 
Telephone  Company,  especially  the  subscribers  engaged  in  busi- 
ness, would  be  compelled  to  pay  a  switching  charge  for  service 
to  each  of  six  different  exchanges,  which  charge  would  be  al- 
most prohibitive.  It  is  the  good  fortune  of  the  Central  Indiana 
lelephone  Company  of  Sheridan  that  it  occupies  a  favored  posi- 
tion in  this  territory,  and  enjoys  the  patronage  o£  more  than 
half  of  a  group  of  subscribers,  which  in  number  is  equal  to  moro 
than  60  per  cent  of  the  total  number  of  subscribers  served  by 
the  other  six  exchanges.  In  other  words,  the  petitioner  has 
more  to  offer  with  respect  to  measured  service  than  any  one  of 
the  other  exchanges.  Furthermore,  no  one  of  the  other  six  com- 
panies, so  far  as  the  evidence  discloses,  desires  to  collect  any 
charge  for  service  now  furnished  free  to  the  subscribers  of  the 
Central  Indiana  Telephone  Company. 

It  is  manifestly  impossible  to  approximate  even  the  volume  of 
revenue  which  will  accrue  to  the  petitioner,  the  Central  Indiana 
Telephone  Company,  as  a  result  of  this  arrangement.  That  the 
revenue  will  total  a  substantial  amount  cannot  be  doubted.  The 
secretary  of  the  petitioner  company  testified  that  on  two  days, 
January  9  and  January  11,  tests  were  made  to  deftei-mine  the 
volume  of  free  service,  and  that  during  these  two  days  there 
was  a  total  of  401  outgoing  free  calls  and  471  incoming  free 
calls.  He  testified  further  that  the  Sheridan  exchange  handles 
approximately  3,000  calls  a  day,  of  which  30  to  35  per  cent  are 
embraced  within  the  term  "free  service." 

It  is  believed  that  the  arrangement  herein  provided  will  re- 
duce the  abuses  to  which  the  petitioner  has  been  subjected,  so 
far  as  service  is  concerned,  and  at  the  same  time  produce  a 
substantial  volume  of  revenue,  at  least  equal  to  the  remaining 
$426.49,  which  the  petitioner  is  entitled  to  earn,  and  which  is 
not  provided  for  in  the  rates  herein  established  for  the  Sheridan 
exchange  proper  in  the  determination  of  the  company's  petition 
P.  S.  C.  I.  3359.  Likewise,  the  respondent  telephone  compa- 
nies will  profit  somewhat  by  the  arrangement  hereafter  ordered. 
Individual  subscribers  will  have  to  pay  slightly  more  than  they 
are  now  paying,  but  additional  expenditures  will  be  incurred 
for  service  which  they  are  actually  enjoying,  and  for  which  it 
is  reasonable  and  just  that  they  should  pay. 

P.U.R.191SE. 
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The  Public  Service  Commission  of  Indiana  having  heard  all 
of  the  evidence  in  the  above-entitled  proceedings,  and  being  fully 
advised  in  the  premises, 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  effective  May  1,  1918,  the  Central  Indiana  Tele- 
phone Company  of  Sheridan  shall  establish  the  following  sched- 
ule of  rates,  tolls,  and  charges,  if  prior  to  that  time  said  com- 
pany has  filed  a  copy  of  said  rates,  tolls,  and  charges  with  the 
Public  Service  Commission  of  Indiana: 


Gross    Rate. 

Discount. 

Independent  line  business  telephones  in  the  town 
of  Sheridan 

$1.75 

1.50 
1.50 

1.25 
1.50 
1.30 

$.25 

.25 
JB5 

Two-paiiy   business   telephone   or    two-party   cir- 
cuits, one  business  and  one  residence  telephone 
Indenendent  line  residence  telenhone 

Residence  service,  individual,  outside  the  corpora- 
tion limits  of  Sheridan,  $1.50  per  month  per 
telephone,  with  an  additional  charge  of  13  per 
year  per  telephone  for  the  first  mile  or  fraction 
thereof  from  the  corporation  limits  of  the  town, 
and  $2  per  year  per  telephone  for  each   addi- 
tional mile  or  fraction  thereof 

.25 

Four-party  residence  telephone 

.15 

Five-party  rural  circuits , 

.20 

Ten-party  rural  circuits 

.20 

1.  The  discount  will  be  allowed  if  bills  are  paid  monthly  in  advance 
within  ten  days  following  the  first  day  of  the  month  for  which  service  is 
rendered. 

2.  A  rental  charge  on  party  rural  circuits  where  the  instrument  is  pri- 
vately owned,  of  25  cents  per  month,  will  be  allowed;  where  the  instrum^it 
and  line  to  the  corporation  limits  are  privately  owned,  a  rental  charge  of 
50  cents  per  month  will  be  allowed. 

3.  A  charge  of  50  cents  per  month  for  extension  telephones  and  10  cents 
per  month  for  extension'  bells  will  be  made. 

4.  A  charge  of  10  cents  will  be  made  for  all  messages  of  three  minutes* 
duration  or  portion  thereof  to  the  ScircleVille,  Kempton,  Deming,  Westfield, 
Carmel,  and  Zionsville  exchanges,  and  to  subscribers  of  the  Elizaville,  Ter- 
hime,  Ekin,  Bakers  Comer,  Joliet,  and  Big  Springs  exchanges  who  have 
not  paid  the  switching  charge  of  $3  per  year  herein  ordered. 

It  is  further  ordered  that  on  or  before  May  1,  1918,  and  ef- 
fective May  1, 1918,  the  Elizaville  Telephone  Company,  Terhune 
Co-operative  Telephone  Company,  the  Ekin  Mutual  Telephone 
Company,  the  Bakers  Comer  Horton  Telephone  Company,  the 
White  Star  Telephone  Company  for  its  Joliet  exchange,  and 
the  Big  Springs  Telephone  Company,  shall  file  with  the  Public 
Service  Commission  of  Indiana  an  amendment  to  their  present 
schedule  of  rates,  tolls,  and  charges  as  follows: 

A  switching  charge  of  $3  per  year  payable  in  advance  begin- 
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iiing  May  1,  1918,  is  collected  from  all  subscribers  desiring  serv- 
ice through  the  exchange  of  the  Central  Indiana  Telephone  Com- 
pany of  Sheridan  with  its  subscribers;  those  who  do  not  pay  thi& 
i^witching  charge  will  be  charged  10  cents  for  each  message  of 
three  minutes'  duration,  or  any  portion  thereof,  to  the  subscrib- 
ers of  the  Central  Indiana  Telephone  Company  of  Sheridan. 

It  is  further  ordered  that  the  switching  charge  of  $3  per  year 
to  be  collected  from  the  subscribers  of  the  Elizaville  Telephone 
Company,  the  Terhune  Co-operative  Telephone  Company,  the 
J^kin  Mutual  Telephone  Company,  the  Bakers  Comer  Horton 
Telephone  Company,  the  Joliet  exchange  of  the  White  Star  Tele- 
l)hone  Company,  and  the  Big  Springs  Telephone  Company,  by 
each  company  separately,  shall  be  divided  between  each  company 
tind  the  Central  Indiana  Telephone  Company  of  Sheridan  on 
the  basis  of  25  per  cent  to  the  former  and  75  per  cent  to  the 
latter,  and  settlements  shall  be  made  within  sixty  days  after 
May  1  of  each  year. 

It  is  further  ordered  that  the  revenue  derived  from  toll  mes- 
sages herein  provided  shall  be  divided  as  follows :  '  25  per  cent 
shall  be  retained  by  the  company  originating  the  toll  message,  and 
the  remainder  shall  be  divided  on  the  basis  of  wire  mileage 
owned  by  each  company  over  whose  lines  the  message  is  routed. 
Toll  messages  shall  be  routed  over  the  most  direct  route  avail- 
afile. 

It  is  further  ordered  tliat  an  expenditure  of  $559.43  incurred 
by  the  petitioner  during  the  year  ending  December  31,  1917,  on 
account  of  sleet  storm  dauiage,  shall  be  amortized  over  a  period 
of  five  years  beginning  with  the  year  ending  December  31,  1917, 
and  that  the  books  of  the  petitioner  shall  be  corrected  to  conform 
with  this  order. 

It  is  further  ordered  that,  except  as  herein  specifically  ordered 
rnd  provided,  the  prayer  of  the  Central  Indiana  Telephone  Com- 
pany of  Sheridan  be  and  the  same  is  hereby  denied. 

It  is  further  ordered  that  within  twenty  days  from  this  date 

the  petitioner,  the  Central  Indiana  Telephone  Company,  shall 

pay  to  the  Public  Service  Commission  of  Indiana  the  sum  of 

$J]7.26  to  cover  the  cost  of  the  audit  made  by  the  accounting 

.^  taflF  of  this  Commission,  and  the  sum  of  $G1.93  to  cover  the 
r.r.n.ioisE. 
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cost  of  an  appraisal  made  by  the  engineering  department  of  this 
Commission,  which  items  are  itemized  as  follows: 

Expense  Incurred  by  Engineer  iug  Department. 


Name. 

Days. 

Salary. 

Hotel.  . 

Railroad 

Fare. 

Total. 

E.  L.  Carter 

3 
5 
5 

$15.00 
16.70 
20.83 

$1.00 
2.00 
2.00 

$2.20 
1.10 
1.10 

$18.20 

P.  W.  Boetel 

10.80 

C.  J.  Mertz 

23.93 

Total 

13 

$52.53  i       $5.00 

$4.40  1     $61.93 

Expense  Incurred  by  Accounting  Department. 
Lawrence  Carter: 

2i  days,  April  1,  2,  and  3,  @  $4.81 $12.03 

Railroad  fare 1.10 

Hotel   1.50 

Meals  4.00 


Jtred  E.  Swaim: 

2}  days,  April  1,  2,  and  3, 

Riailroad  fare 

Hotel 

Meals  


$18.63 


$4.81  $12.03 

1.10 

1.50 

4.00 


$18.63 


Total $37.26 


MAINS  PUBIilO  UTIIilTUBS  COMHISSIQN. 

HE   EOCKLAND,    SOUTH   THOMASTON,   &    ST.    GEOR(}E 

RAILWAY. 

[R.  R.  414.] 

Service  —  Abandonment  —  Street  railway  —  Operation  at  loss, 

1.  A  receiver  should  be  authorized  to  sell  an  electric  railroad  to 
pay  the  company's  indebtedness,  although  the  dismemberment  of  tlic 
plant  and  the  permanent  loss  of  service  to  the  community  would  result, 
where  it  appears  that  operation  has  been  suspended  by  order  of  the 
court  in  the  receivership  proceedings,  that  the  operation  of  the  road  had 
been  unsuccessful  during  normal  times,  that  operation  cannot  be  re- 
sumed without  the  expenditure  of  additional  capital,  that  there  is  noth- 
ing to  justify  any  expectation  that  the  road  can  be  profitably  operated, 
and  that  the  present  time  is  a  favorable  time  to  sell,  owing  to  the  ab- 
normally high  prices  paid  for  scrap. 

Servfce  —  Jurisdiction  of  Commission  —  Abandonment  of  service. 

2.  A  Public  Service  Commission  has  no  right  to  deny  the  applica- 
tion of  a  public  utility  to  dispose  of  its  property  for  the  payment  of 
indebtedness,  although  the  dismemberment  of  the  plant  and  the  perma- 
nent loss  of  service  to  the  community  would  result,  where  such  denial 
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will  cause  the  owners  and  creditors  to  lose  their  money  invested  in  the 
plant;  it  appearing  that  operation  had  been  at  a  loss  from  the  begin- 
ning, that  there  is  no  prospect  that  the  plant  could  be  operated  suc- 
cessfully in  the  future,  and  that  operation  cannot  be  resumed  without 
the  expenditiure  of  additional  capital. 

[May  23,  1918,] 

Application  by  receiver  for  authoritj  to  sell  property  of 
Eockland,  South  Thoniaston,  &  St.  George  Eailway;  order  au- 
thorizing sale  at  public  auction. 

Appearances:  S.  Thayer  Kimball,  Keceiver,  pro  se;  Alan 
L.  Bird,  for  Security  Trust  Company;  Arthur  S.  Littlefield, 
for  Alfred  S.  Black;  Kodney  I.  Thompson  and  Gilford  B. 
Butler,  for  South  Thomaston ;  Merritt  A.  Johnson  for  Rockland, 
South  Thomaston,  &  St  George  Eailway. 

By  the  Commission:  Petition  by  S.  Thayer  Kimball, 
receiver  of  the  Rockland,  South  Thomaston,  &  St.  George  Rail- 
way, for  authority  to  sell  the  property  of  said  railroad  company. 
Public  hearing  at  Rockland,  May  17,  1018.  Ifotice  by  publi- 
cation in  the  Courier-Gazette  and  the  Messenger,  two  newspapers 
published  in  Rockland,  proved  as  ordered. 

The  Rockland,  South  Thomaston,  &  St.  George  Railway  owns 
an  electric  railroad  approximately  5|  miles  in  length  in  the 
town  of  South  Thomaston,  which  it  operated  for  severijil  years 
until  January  28,  1918,  since  which  time  it  has  not  been 
operated.  Its  financial  condition,  as  of  April  30,  1918,  as 
presented  by  the  receiver  to  the  supreme  judicial  court,  is  shown 
in  the  following  condensed  statement: 


Assets. 


LiabilitieB. 


(.Construction  and  equipment 
8hop  tools  and  macliinery  . 
Materials  and  supplies  .... 
C'rescent  Beach  inventory   . 

Cash  on  hand   

Miscellaneous  assets   

])eficit 

Capital  stock   

Heal  estate  mortgage 

Mortgage  bonds  

Other  indebtedness   


$65,371.93 

505.54 

1,087.00 

837.16 

11.44 

2,216.95 

100,854.57 


$122,400.00 
10,075.00 
27,500.00 
10,908.59 


$170,883.59i    $170383.50 


The  deficit  item  includes  $98,059.99,  termed  "reorganization 
loss,''  connected  with  the  reorganization  of  the  property  foUow- 
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ing  the  receivership  and  liquidation  of  the  Kockland,  South 
Thomaston,  &  Owl's  Head  Street  Railway,  which  was  organized 
in  1902,  operated  the  property  from  July  3,  1906,  when  regular 
travel  began,  and  parted  with  its  ownership  through  receiver's 
sale,  November  1,  1908.  The  present  owner  operated  the  rail- 
road from  the  last-named  date. 

The  operating  deficit  suffered  by  the  present  owner,  so  far  as 
it  is  shown  in  the  above  statement,  is  $2,794.58.  This,  however, 
does  not  show  the  true  condition,  because  unpaid  accrued  interest 
charges  have  not  been  entered  in  the  accounts,  and  the  same 
appeai-s  to  be  true  of  unpaid  merchandise  liabilities.  The  latter 
account  is  said  to  amount  to  approximately  $1,750,  of  which 
$1,250  was  incurred  during  the  year  ended  December  31,  1917. 

The  unpaid  interest  charges  were  $500  per  year  for  approxi- 
mately foUr  years  ended  December  31,  1917,  being  the  coupons 
on  $10,000  of  the  mortgage  bonds  shown  in  the  balance  sheet. 
These  bonds  were  held  by  Mr.  Alfred  S.  Black,  who  controlled 
and  operated  the  railroad,  and  who  deferred  the  collection  of 
liis  interest  on  account  of  lack  of  funds  in  the  company's 
treasury. 

The  mortgage  debt  of  $10,075  is  held  by  the  Security  Trust 
Company,  and  interest  at  6  per  cent  per  annum  is  in  arrears 
since  July  7,  1917. 

A  substantial  part  of  the  item  designated  "other  indebtedness'' 
is  due  Mr.  Black  for  moneys  advanced  for  payment  of  claims 
for  damages  and  other  purposes  which  the  corporation  did  not 
have  funds  to  meet. 

The  Security  Trust  Company  filed  in  the  supreme  judicial 
court  a  bill  in  equity  asking  for  the  appointment  of  a  receiver ; 
and  a  justice  of  that  court,  after  full  hearing,  appointed  Mr. 
Kimball  receiver,  April  30,  1918,  directing  that  he  should  not 
^^operate  said  railroad  without  further  order  of  court" 

[1]  The  receiver  and  the  creditors  are  now  desirous  that  the 
property  should  be  sold  in  order  that  the  proceeds  may  be 
applied  upon  the  corporation's  indebtedness.  The  only  sale 
now  probable  would  be  one  which  would  result  in  the  dismember- 
ment of  the  plant  and  the  permanent  loss  of  street  railroad 
service  to  the  community  until  recently  served.  The  residents 
of  that  community  object  to  such  a  sale. 
P.U.R.1918E. 
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The  reason  for  this  attitude  of  the  remonstrants  is  their 
natural  desire  to  be  served  by  the  utility.  As  a  matter  of  fact, 
they  are  not  now  being  served ;  the  court  in  appointing  the  receiv- 
er expressly  refrained  from  authorizing  that  official  to  operate 
the  railroad;  and  if  we  should  order  him  to  put  the  road  in 
operation,  we  should  have  to  resort  to  the  same  tribunal  for 
appropriate  judicial  action  to  compel  the  enforcement  of  ou> 
order.  Obviously,  as  the  case  now  stands,  there  is  little  merit 
in  this  opposition,  because  if  we  refuse  the  prayer  of  the  petition 
the  railroad  will  still  be  nonoperating. 

Assuming,  however,  that  the  court  would,  on  a  proper  show- 
ing, permit  or  require  the  receiver  to  operate  the  railroad  if  he 
were  denied  the  right  to  sell  the  property, — and  this,  although 
apparently  improbable,  is  the  only  theory  on  which  the  objection 
to  this  petition  may  profitably  be  considered, — what  is  the  real 
situation  ? 

The  petitioners  claim  that  the  railroad  never  has  been,  and 
cannot  now  be,  operated  profitably;  that  it  is  in  such  disrepair 
that  further  substantial  sums  of  money  must  be  spent  to  put 
it  in  condition  to  be  operated  safely;  that  the  assets  are  not  of 
sufficient  value,  under  normal  conditions,  to  pay  the  indebted- 
ness of  the  corporation ;  that  owing  to  the  abnormal  scrap  value 
now  commanded  for  such  property  the  creditors  can  be  paid 
if  a  sale  is  made  on  the  present  market. 

As  already  stated,  the  operation  of  this  railroad  was  begun 
July  3,  190G.  Its  first  owner  was  relieved  by  receivers  in  1008. 
The  road  now  again  finds  itself  in  receivership. 

In  1913  the  present  corporation  built  and  opened  a  branch 
line  to  South  Thomaston  village,  the  railroad  formerly  running 
from  Rockland  to  Crescent  Beach.  This  entailed  added  interest 
charges. 

For  some  years  the  simmier  travel  to  shore  resorts  served 
by  it  was  very  large,  but  this  has  rapidly  fallen  off  during  later 
years. 

The  operating  history  during  recent  years  is  shown  in  the  fol- 
lowing condensed  table: 

P.U.R.1918E. 
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Op.  revenue 

Op.  cxpenncs  .... 

Net  op.  Income  . . 

Taxes  and  inter- 
est paid  

Surplus    

Deficit  

Int.  acc'd  and 
not  paid 

Unpaid  op.  ex.  of 
1917    

True  deficitH  


Year  Ending 


June  30, 
1913. 


$8,176.23 

7,958.11 

578.12 

372.79 
205.33 


1914. 


1915. 


$8,902.14 

8,736.41 

165.731 

824.02 

6e8J9 


668.29 


$9,403.90 

8,499.86 

904.04 

1,546.72 

641.68 

500.00 

tl41.68 


1916. 


I    Dec.  31. 
I       1916. 


$8,016.70 
8,008.41 ' 

7.29 1 

1,648.79 

l,541.6o! 

600.00| 

I 
2,041.50i 


$8,181.89 

7,325.50 

666.39 

1,669.96 

908.56 

500.00 

1,403.56 


1917. 


$8,869.14 

8,679.16 

789.98 

1,645.84 

1.835.86 

500.00 

1,250.00 
3,085.86 


The  deficits  contain  no  allowance  for  return  on  investment 
except  the  interest  on  interest-bearing  indebtedness.  They  show 
simply  to  what  extent  the  stockholders  must  dip  into  their  own 
pockets  to  keep  the  corporation,  even  with  its  operating  and 
fixed  charges,  in  order  to  furnish  senace  to  the  public. 

The  receiver  has  caused  the  property  to  be  examined  by  a 
street  railway  expert  to  ascertain,  among  other  things,  what 
expense  would  be  required  to  put  the  railroad  in  condition  for 
safe  and  reasonable  operation.  This  expert  reports  that 
$16,202.75  would  be  necessary.  The  remonstrants  claim  that 
this  is  very  much  overestimated. 

While  Mr.  Hawkins's  estimate  is  no  more  than  probably  would 
be  required  to  put  the  property  in  condition  for  economical  and 
convenient  operation  with  due  regard  to  continued  service,  we 
think  that  it  may  be  reduced  somewhat  without  immediately 
sacrificing  safety  and  reasonable  efficiency.  This  observation 
applies  particularly  to  the  estimate  $4,000  for  a  new  car  barn. 
There  is  nothing  to  indicate  that  the  present  barn,  with  ordinary 
repairs,  is  not  as  suitable  as  it  ever  was;  and  on  that  supposition 
it  could  be  gotten  along  with  for  a  time. 

But  it  is  apparent  that  operation  cannot  be  resumed  without 
first  expending  several  thousand  dollars,  and  it  isn't  much  use  to 
quibble  about  the  number  of  thousand.  There  is  only  $11.44  to 
do  it  with,  and  what  can  be  borrowed.  Borrowing  in  the  usual 
way,  in  face  of  this  company's  condition,  is  out  of  the  question. 
The  only  way  to  get  this  money  would  be  to  issue  receiver's 
certificates,  which  would  result  in  practical  confiscation  of  the 
present  creditors'  rights. 

There  is  no  justification  for  putting  further  substantial  sums 
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into  the  property,  unless  there  is  a  fair  prospect  of  making  it 
self-sustaining.     This  does  not  appear  to  be  the  case. 

Some  suggestions  were  made  during  the  examination  of 
Avitnesses,  about  operating  less  than  twelve  months  annually. 
Just  what  was  meant  was  not  made  clear. 

Mr.  William  A.  Collins,  introduced  by  the  remonstrants  as 
a  practical  street  railroad  man,  former  superintendent  of  this 
road,  said  that  if  operations  were  to  be  suspended  during  part  of 
the  year  he  would  shut  down  during  April,  May,  October,  and 
Xovember.  He  estimated  that  the  saving  would  be  the  wages 
of  four  men  at  $55  per  month  and  $500  for  power,  a  total  of 
$1,380.  The  other  expenses  and  the  fixed  chains  would  go 
on  about  the  same. 

The  gross  operating  revenue  for  those  four  months,  in  1917, 
was  $2,344.70.  Obviously  nonoperation  during  those  months 
would  leave  the  company  still  worse  off. 

Frequent  reference  was  made  by  remonstrants'  counsel  to 
the  cost  of  four  months'  operation.  The  allusion  was  not  ex- 
plained, but  it  now  occurs  to  us  that  reference  may  have  been 
intended  to  the  advisability  of  reopening  and  running  the  road 
through  the  present  summer  season,  and  the  cost  thereof  as 
compared  with  Mr.  Hawkins's  estimate  of  a  year's  operating  costs. 
This  suggestion  was  not  pressed  in  argument;  but  if  it  was 
seriously  entertained,  the  amount  of  expense  required  to  put 
the  property  in  operating  condition  would  seem  to  make  such 
a  plan  impracticable.  We  are  not  convinced  that  counsel  them* 
selves  finally  regarded  it  otherwise. 

The  present  indebtedness  of  the  company  amounts  to  $50,233.- 
59  plus  items  accrued,  but  not  entered  on  the  books.  The 
property  was  appraised  by  an  expert  in  1914,  and  estimated  to 
be  worth,  in  place,  $46,000.  Nothing  has  been  added  to  it 
^ince  then,  and  maintenance  has  not  kept  pace  with  wear  and 
depreciation.  This  estimate  includes  the  usual  overhead  items, 
which  become  valueless  when  sold  to  be  scrapped.  At  the  unit 
prices  prevailing  under  normal  conditions,  the  present  value  as 
a  nonoperating  property  would  be  much  less  that  that  of  1914 
as  an  operating  property. 

The  receiver  estimates  the  amount  which  may  now  be  realized 

to  be  $50,000,  on  account  of  the  high  prices  now  prevailing. 
P.U.R.191SE. 
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It  certainly  is  substantially  more  than  it  will  be  when  conditions 
iigain  become  normal. 

The  remonstrants  suggest  that  the  railroad  may  be  made 
to  sustain  itself  by  an  increase  in  rates.  In  the  light  of  the 
foregoing  table,  the  increase  would  have  to  exceed  very  con- 
siderably the  amount  by  which  costs  of  wages,  materials,  taxes, 
and  interest  rates  generally  have  increased,  because  its  operation 
was  financially  unsuccessful  during  normal  times.  Moreover, 
it  appeared  that  summer  patronage  was  beginning  to  feel  the 
inroads  of  automobile  traffic  before  operation  ceased.  This  will 
grow  to  some  extent,  and  more  rapidly  with  increased  rates. 

There  is  nothing  in  the  case  to  justify  any  expectation  that 
the  road  can  be  profitably  operated,  or  that  the  creditors  ever 
can  come  so  near  getting  their  money  back  as  on  a  sale  now. 

The  apparent  belief  of  all  parties  that  the  property  will  bring 
more  money  torn  up  and  carted  away,  than  left  in  place  with 
its  rights  as  a  going  concern,  is  the  most  convincing  commentary 
on  the  railroad's  operating  possibilities. 

[2]  The  remonstrants  urge  that  the  corporation  has  been 
given  a  franchise;  that  the  town  of  South  Thomaston  has  been 
put  to  some  considerable  expense  incident  to  the  occupation  of 
its  roads,  and  will  suffer  more  if  the  track  is  removed ;  and  that 
the  owner  of  the  franchise  is  bound  to  continue  to  serve  the 
public. 

There  are  cases  where  a  public  utility  ought  to  serve  the 
public,  whether  the  whole  or  part  of  that  service  is  profitable 
or  not.  It  frequently  happens  that  by  securing  a  franchise  it  has 
kept  some  other  company  out ;  this  is  not  the  case  here.  Some- 
times it  is  occupying  contiguous  territory  which  is  profitable, 
and  by  that  occupancy  keeps  others  away;  that  is  not  the  qase 
here. 

The  case  shows  clearly  that  a  serious  effort  has  been  made 

by  this  company   and   its  predecessor  to  serve   this   territory 

since  July  3,    1906;   that  it  has  been  unprofitable  from  the 

beginning,  seldom  paying  even  operating  expenses  and  fixed 

charges ;  that  there  is  no  prospect  of  being  able  to  earn  such 

expenses  and  charges  in  the  future,  even  on  present  investment ; 

that  operation  cannot  be  resumed  without  the  expenditure  of 

substantial  additional  sums  to  put  the  property  into  operating 
P.U.R.1918E.- 
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condition;  that  the  forced  resumption  of  operation  would  result 
in  taking  the  property  from  the  present  creditors,  who  have 
never  enjoyed  more  than  a  normal  rate  of  interest, — and  not 
always  any, — and  donating  it  to  the  public. 

Refusal  of  permission  to  sell  this  property  will  not  give 
electric  railway  service  to  South  Thomaston.  The  corporation 
might  be  ordered  to  give  such  service,  but  it  cannot  comply  with- 
out additional  funds.  Neither  its  stockholders  nor  creditors, 
nor  any  other  persons,  can  be  compelled  to  advance  such  funds. 
They  will  not  do  so  in  the  face  of  a  demonstrated  losing  proposi- 
tion. 

The  only  way  such  service  can  be  secured  will  be  through 
the  assistance  of  public-spirited  citizens  or  friends  of  South 
Thomaston  who  are  willing  to  contribute  something  without 
hope  of  financial  reward  or  return.  If  there  are  such  they  can 
bid  for  the  property.  Permission  to  sell  does  not  preclude  them 
from  the  right  to  buy. 

The  present  owners  and  creditors  are  not  shown  to  be  under 
any  such  obligation.  They  have  had  less  than  a  fair  return  on 
their  investment.  Those  who  finally  may  be  paid  in  full  will  re- 
ceive no  more  than  a  fair  return.  If  the  sale  is  denied,  they  will 
lose  the  return  and  the  principal.  The  present  property  will  be 
practically  worthless. 

Under  such  circumstances  we  have  no  right  to  deny  the 
authority  asked  for. 


HAINB  PUBIilC  UTHilTIBS  COMMISSION. 

N.  R.  KNOWLTON  et  al. 

V. 

PARMINGTON  VILLAGE  COEPORATION. 
[F.  C.  120.] 

Metum  —  Municipal  utility  —  Free  service  —  dieorimUtuitiQH, 

1.  A  municiiNtlif^  operating  a  water  plant  may  diyert  the  receipts 
therefrom  to  the  payment  of  its  general  corporate  obligations  if  it  so 
desires,  provided  its  charges  to  the  consumers  are  reasonable;  and  in 
considering  the  reasonableness  thereof  the  fair  price  of  service  whidi  it 
renders  to  itself  free  of  charge  will  be  deemed  a  part  of  its  gross  return. 
P.U.R.1018E. 
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Valuation  —  Property  not  in  use. 

2.  The  valuation  of  a  pumping  station  and  equipment  no  longer 
useful  as  a  part  of  a  waterworks  system  was  excluded  in  determining 
the  present  value  of  the  property  for  rate  making. 

Valuation  —  Wovhing  capital. 

3.  An  allowance  for  working  capital*  in  addition  to  materials  and 
supplies,  was  made  in  the  valuation  of  a  municipal  water  plant  for  rate 
making. 

Valuation  —  Going  value  —  Municipal  plant, 

4.  No  allowance  was  made  for  going  value  in  the  valuation  of  a 
mimicipal  water  plant  for  rate  making. 

Return  —  Reasonahleneaa  as  a  whole  —  Apportionment, 

5.  No  allocation  of  values  should  be  made  to  several  districts 
served  by  a  municipal  water  plant  for  the  purpose  of  determining  the 
reasonableness  of  rates  therein,  although  some  of  the  districts  are  out- 
side of  the  corporate  limits  of  the  municipality,  where  the  territory  as 
a  whole  was  originally  served  by  a  private  company  whose  rights  the 
municipality  voluntarily  acquired. 

Returti  —  Valuation  expense  —  Rates, 

6.  The  expense  of  a  valuation  proceeding,  not  being  a  normal 
charge,  should  not  be  considered  in  fixing  future  rates;  but  some  pro- 
vision should  be  made  for  contingencies  of  this  character. 

Depreciation  —  Municipal  water  plant  —  Annual  allowan€ye, 

7.  An  annual  allowance  was  made  for  the  depreciation  of  a  mu- 
nicipal water  plant,  substantially  in  excess  of  the  rate  at  which  the 
cost  of  reproduction  new  was  depreciated,  to  arrive  at  present  value 
for  rate  making. 

Return  —  Operating  e^rpenses  —  Accrued  depreciation  —  Diversion 
of  revenues, 

8.  Consumers  should  not  be  required  to  provide  for  aecrued  depre- 
ciation where  rei'cnues  have  been  diverted  to  other  uses  without  ade- 
quate provision  for  renewals  and  replacements. 

Return  —  Municipal  plant  —  Reasonableness, 

9.  A  municipal  owner  of  a  public  utility  may,  if  it  so  elect,  earn 
more  than  enough  to  pay  operating  expenses  and  current  interest 
charges,  but  such  excess  is  justifiable  only  as  a  provision  for  the  pay- 
ment of  the  indebtedness  for  the  plant;  and  when  the  indebtedness  is 
paid  the  rates  should  be  reduced. 

Return  —  Municipal  plant  —  Equity  created  by  rate  payers, 

10.  A  municipal  plant  was  allowed  a  return  on  its  equity  in  the 
property  although  created  solely  from  revenue  received  from  its  water 
consumers;  but  the  return  was  limited  to  normal  interest  rates  for 
municipal  obligations. 

[June  26,  1918.] 

Complaint  alleging  that  the  water  rates  of  the  respondent 
were  unreasonable  and  unjustly  discriminatory;  sustained. 

P.U.R.1918E. 
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Appearances:  Cyrus  X.  Blaiieliard,  of  Wilton,  for  complain- 
ants; Thomas  D.  Austin,  of  Fannington,  for  remonstrant. 

By  the  Commission:  Formal  complaint  by  N.  R.  Knowlton 
and  eighty-five  others,  residents  of  the  town  of  Farmington, 
against  the  Farmington  Village  Corporation,  alleging  that  the 
water  rates  charged  by  respondent  are  unreasonable  and  unjustly 
discriminatory.    Filed  May  28,  1917. 

Preliminary  hearing  was  held  at  Farmington  June  28,  1917. 
It  was  conceded  that  a  valuation  of  respondent's  water  plant 
was  necessary,  and  the  hearing  was  suspended,  pending  the 
making  of  the  same. 

Appraisals  have  since  been  made  by  Green  &  Wilson,  of  Water- 
ville,  and  Walter  H.  Sawyer,  of  Lewiston,  representing  the 
respondent,  and  by  the  engineering  department  of  this  Commis- 
sion. In  the  meantime  an  examination  of  the  respondent's 
books  was  made  by  our  accounting  department.  Copies  of  the 
several  reports  were  filed  with  this  Commission  and  furnished 
all  of  the  parties,  and  final  hearing  was  held  at  Farmington 
June  6,  1918. 

Historical. 

The  Farmington  Village  Corporation  was  created  by  act  of 
the  legislature  approved  February  24,  1860,  and  amended  by 
divers  legislative  acts  since  that  date.  It  comprises  certain  lots 
within  the  town  of  Farmington,  on  the  east  side  of  Sandy  river. 
These  complainants  all  reside  outside  the  limits  of  the  village 
corporation. 

The  Farmington  Water  Company  was  created  by  chapter  198, 
Private  and  Special  Laws  of  1887,  "for  the  purpose  of  con- 
veying to  and  supplying  Farmington  Village  Corporation  and 
vicinity  and  West  Farmington  with  pure  water  for  domestic, 
fire,  mechanical,  and  sanitary  purposes.''  It  was  authorized 
to  take  water  from  Sandy  river. 

The  water  company  subsequently  built  its  plant,  conveying  the 
A\  ater  to  a  standpipe  on  Powder  House  Ilill  by  the  use  of  a  steam 
pump.     The  water  was  distributed  from  the  standpipe  by  gravity. 

By  chapter  434,  Private  and  Special  Laws  of  1897,  Farming- 
ton  Village  Corporation  was  authorized  "to  purchase  the  entire 
works  and  rights  of  the  Fannington  Water  Company,     .     .     . 

P.U.RJ918E. 
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and  shall  thereafter  own  and  operate  said  works,  and  exercise 
and  enjoy  the  rigl^ts  and  franchise  of  said  water  company  as 
fully  as  if  granted  to  it  direct." 

The  village  corporation  afterward  exercised  this  right,  and 
took  the  system  over  January  1,  1902,  at  an  appraised  value  of 
$52,000.     It  has  since  operated  the  waterworks. 

By  chapters  230  and  330,  Private  and  Special  Laws  of  1907, 
the  West  Farmington  Water  District  and  the  Suburban  Water 
District,  respectively,  were  created  within  the  town  of  Farming- 
ton  and  outside  the  limits  of  the  Farmington  Village  Corporation. 
Their  charters  are  practically  identical,  and  provide  that  each 
may  supply  "the  inhabitants  of  the  district  with  hydrants  and 
other  apparatus  and  appliances  necessary  for  fire  purposes,"  and 
"for  the  purpose  aforesaid  to  contract  with  the  Farmington  Vil- 
lage Corporation  for  such  hydrants  as  said  water  district  may  vote 
to  take  of  said  Farmington  Village  Corporation,  and  for  such 
price  and  for  such  periods  of  time  as  said  water  district  and  said 
Farmington  Village  Corporation  may  mutually  agree  upon." 

No  express  authority  is  given  either  district  to  take  ^vater  from 
any  source,  or  to  supply  water  to  any  person  or  corporation, 
public  or  private,  in  any  manner  or  for  any  purpose  whatever. 
The  language  of  the  charter  is  confined  to  "hydrants  and  other 
apparatus  and  appliances  necessary  for  fire  purposes,"  and  the 
right  to  contract  "for  the  purposes  aforesaid  .  .  .  for  such 
hydrants." 

The  parties  appear  to  have  construed  this  to  give  them  a  right 
to  contract  for  a  water  service  for  fire  protection  purposes 
through  the  hydrants,  rather  than  merely  the  right  to  furnish, 
by  contract  with  the  village  corporation  or  otherwise,  the  phys- 
ical appliances  through  which  the  latter  might  furnish  water  un- 
der  the  terms  of  the  franchise  which  it  had  acquired  of  the  Farm- 
ington Water  Company.  This  distinction  may  or  may  not  be 
important.  If  it  should  develop  that  the  rates  now  being  paid  for 
water  for  fire  protection  purposes  in  either  of  these  districts  are 
exorbitant  or  inadequate,  the  legal  right  to  make  the  contracts 
now  in  existence  would  at  once  become  important. 

The  Farmington  Village  Corporation  now  furnishes  ^Vater  for 
such  purposes  through  sixty-two  hydrants — thirty-seven  in  the 

corporation,  eleven  each  in  the  Suburban  Water  District  and  tho 
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AVest  Farmington  AVater  District,  and  three  in  the  town  outside 
of  these  three  corporations.  It  receives  an  annual  rental  of  $30 
per  hydrant  for  those  outside  of  the  corporation,  and  makes  no 
charge  for  those  within  its  limits. 

In  1906  a  pipe  line  was  laid  to  Vamum  pond,  in  Wilton  and 
Temple,  taking  water  by  gravity  direct  to  the  reservoir.  This 
supply  line  runs  through  the  West  Farmington  and  suburban 
districts  before  entering  the  village  corporation,  and  serves  as 
part  of  the  distribution  system  for  those  districts. 

In  1914  still  another  supply  line  was  laid  from  Varnum  pond, 
the  first  iiot  proving  adequate  for  all  purposes.  The  second  line 
passes  considerably  north  of  these  districts  and  of  the  village  cor- 
poration, entering  the  town  at  Fairbanks,  and  thence  south  to  the 
reservoir. 

The  pumping  station,  while  not  dismantled  and  said  to  be  ca- 
pable of  use  as  an  auxiliary  plant  with  some  repairs,  has  practi- 
cally been  abandoned.    No  water  now  is  taken  from  the  river. 

Present  Rates. 

The  annual  rates  now  complained  of  are : 

Private  dweHings,  one  family  of  not  over  8  persons,  one  faucet  ....  $8.00 

Each  additional  family  having  separate  faucet 8.00 

Each  additional  family  using  same  faucet   4.00 

Bathtubs 4.00 

Water-closets,  self-closing 4  00 

Private  stable,  one  animal  3.00 

One  additional  animal 2.00 

Each  additional  animal  over  two 1.00 

Hose  for  sprinkling  street,  etc 5.00 

Each  cask  of  cement  for  building  purposes 06 

Discrim  hiaiions. 

[1]  The  complainants  allege  that  the  respondent  diverts  the 
receipts  from  the  water  system  to  the  payment  of  its  general  cor- 
porate obligations  and  expenses,  including  police,  fire  depart- 
ments, street  lighting  and  sprinkling,  and  "band  concerts,''  and 
assesses  no  taxes  for  any  of  its  municipal  purposes.  We  ruled  at 
the  hearing,  and  now  rule,  that  the  disposition  of  revenue  from 
the  sale  of  water  is  entirely  a  matter  for  the  residents  of  tlie  vil- 
lage corporation  to  control  so  long  as  it  provides  for  an  adequate 
supply  for  its  customers  and  assures  a  proper  upkeep  of  tiie  sys' 
tem.  If  the  nrice  is  reasonable,  both  in  the  aggregate  and  in  its 
application  to  different  classes  of  takers,  the  consumers  as  such 
have  no  right  to  complain  of  its  disposition. 

P.I\R.1918E. 
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This,  however,  does  not  mean  that  respondent  may  collect  a 
reasonable  return  on  its  investment,  or  even  the  cost  of  operation 
and  fixed  charges,  from  some  classes  of  customers,  leaving  others, 
including  itself  as  a  taker  for  fire  and  other  municipal  purposes, 
free  from  all  cost  therefor.  If  a  municipal  owner  of  a  water- 
works prefers  to  make  no  charge  against  itself  for  hydrant  serv- 
ice, it  has  that  right  so  long  as  it  does  not  shift  the  burden  to 
domestic  consumers.  It  must  accomplish  it  through  that  much 
less  than  a  full  return  from  the  waterworks,  or  through  a  tax  for 
its  support,  or  in  some  other  manner  confined  in  its  result  to  its 
own  municipal  concern.  In  distributing  the  cost  of  furnishijag 
water  service  to  all  classes  of  takers,  the  municipality  will  be 
regarded  as  receiving  for  the  service  enjoyed  by  itself  the  fair 
part  of  the  gross  return  which  such  service  ought  to  pay,  and 
would  pay  if  furnished  to  some  other  party. 

If  the  water  service  enjoyed  by  the  Farmington  Village  Cor- 
poration is  worth  $1,000,  on  the  same  basis  as  that  furnished  its 
other  customers,  $1,000  will  be  deducted  from  the  gross  revenue 
which  the  waterworks  ought  to  earn,  and  the  balance  assessed 
against  other  users.  To  this  extent  the  practice  of  the  respond- 
ent is  material.  What  it  does  with  the  money  actually  received 
is  not  material  in  this  case,  there  being  no  complaint  against  the 
efficiency  of  the  service  or  the  provisions  for  its  upkeep. 

Value  of  the  Plant. 

The  appraisals  based  on  the  cost  of  reproduction  new  and  the 
present  condition  per  cent  were  made  as  already  stated,  all  as  of 
June  1,  1917.    They  resulted  as  follows: 


Green  &  Wilson,  for  respondent    

Walter  H.  Sawyer,  for  respondent 

P.  L.  Bean  and  R.  M.  Moore,  for  Gommiasion 


Cost  of  Re- 
produetion 

New. 


$182,772.13 
212,109.51 
180,789.00 


Same 
Less  Depre- 
ciation. 


$157,211.08 
179,797.95 
166,354.00 


[2,  3]  The  higher  figures  given  by  Mr.  Sawyer  are  due  mainly 
to  greater  allowance  for  overheads.  All  of  the  estimates  include 
items  composing  the  pumping  station  and  equipment,  which  are 
not  now  useful  as  a  part  of  the  system. 

The  Commission  engineers'  allowance  for  pumping  station  and 
P.U.R.1918E. 
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equipment,  reproduction  new  less  depreciation,  is  $4,995.  This 
deducted  from  $165,354  leaves  $160,359.  This  includes  $933 
for  materials  and  supplies,  but  makes  no  further  allowance  for 
working  capital.  We  think  an  allowance  of  $1,500  for  working 
capital,  including  materials  and  supplies,  adequate.  We  find 
the  present  value  of  the  property  used  and  useful  in  respondent's 
business  as  a  water  utility  including  working  capital  to  be  $160,- 
000. 

[4,  5]  We  make  no  allowance  for  going  value  for  reasons  suf- 
ficiently stated  in  previous  rate  cases.  The  parties  presented 
;jome  data  to  show  how  an  allocation  of  values  to  die  several  ter- 
ritorial divisions  constituting  the  territory  served  would  work  out, 
and  evidence  of  the  revenues  furnished  by  the  several  districts, 
differing  materially  in  the  conclusions  they  would  draw.  For 
example,  the  respondent  charged  that  part  of  the  main  pipe  from 
Vamum  pond  to  the  standpipe  which  lies  within  the  AVest  Farm- 
ington  and  the  suburban  districts  to  those  districts  respectively, 
as  parts  of  their  distribution  systems,  because  they  actually  dc 
perform  that  function,  although  without  them  the  supply  would 
not  reach  the  village  corporation  at  all,  except  what  comes 
through  the  main  laid  in  1914  to  reinforce  the  supply.  And 
figures  were  presented  to  show  that  the  outside  districts  do  not 
now  pay  as  high  a  net  return  on  investment  as  the  village  cor- 
poration. 

The  state  granted  the  original  charter  to  the  Farmington  Wa- 
ter Company  to  serve  all  of  this  territory.  The  Farmington 
Village  Corporation — not  originally  chartered  to  perform  any 
function  as  a  water  company — secured  permission  and  voluntari- 
ly acquired  this  charter.  While  the  water  utility  thus  became  a 
quasi  municipal  corporation,  and  must  be  treated  as  such,  its 
obligations  as  such  utility  are  measured  by  the  same  limits  as 
those  of  the  privately  owned  company  which  it  succeeded;  and 
we  shall  not  undertake  to  say  what  part  of  the  investment  is 
attributable  to  any  particular  geographical  division,  nor  how 
much  more  or  less  per  dollar  of  revenue  it  would  cost  to  serve  less 
than  the  territory  now  being  served.  It  is  contrary  to  public 
policy  to  permit  the  promoters  of  such  an  enterprise  to  arrogate  to 
themselves  the  exclusive  right  to  sen^e  the  cream  of  a  given  terri- 
tory, and  thus  practically  to  prevent  the  less  populous  contiguous 
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territory  from  securing  service;  the  legislature  did  not  intend  that 
this  should  be  done ;  and  we  shall  not  now  treat  the  case  before  us 
as  though  it  might  be  done. 

Present  Revenues. 

The  operating  revenue  and  expenses  during  the  past  four 
years  have  been  as  follows : 


1914. 

1916. 

1916. 

1917. 

Operating  Income: 
Conunerdal  sales  . . . 
Hydrant  rentals 

$9,582.46 
630.00 

$10,183.88 
630.00 

$10,416.06 
630.00 

$10,613.31 
630.00 

Total    

$10,212.46 

$315.31 

9.10 

555.25 

$10,813.38 

$11,046.06 

$11,143.21 

Operating  Bxpenses: 
Salaries  

1300.00 

29.98 

421.40 

$300.00 
460.04 

300.00 

Office  supplies 

Repairs    

71.75 
660.02 

Injuries  and  damages 
Valuation  expenses . . 

26.60 
1,460.32 

ToUl    

$879.66 
$9,332.80 

$751.38 

$760.04 

$2,418.69 

Net  op.  income 

$10,062.00 

$10,286.01 

$8,724.62 

These  figures  make  no  provision  for  depreciation. 

[6]  The  expense  for  valuation  in  1917,  incident  to  this  pro- 
ceeding, is  not  a  normal  charge,  and  will  not  be  considered  in  fix- 
ing future  rates,  except  that  some  provision  should  be  made  for 
contingencies  which  are  always  likely  to  be  experienced.  Ex- 
clusive of  this  item,  the  operating  expenses  for  1917  were  $958.- 
27.  Coitsidering  the  very  economical  manner  in  which  the  water 
business  has  been  administered,  we  shall  allow  an  additional 
amount  of  $300  per  year  to  cover  increased  cost  and  contingencies 
of  this  character. 

The  respondent  suggested  that  substantially  higher  charges 
might  properly  be  made  for  performing  the  duties  incident  to  this 
service,  and  perhaps  would  be  made  if  the  village  corporation 
were  required  to  give  the  other  districts  any  considerations  not 
now  extended  to  them.  The  answer  is  that  the  above  charges  have 
been  deemed  sufficient  in  the  past,  the  duties  will  be  no  more 
onerous  in  the  future,  and  the  corporation  has  voluntarily  as- 
sumed this  burden  as  part  of  its  municipal  obligation,  and  must  so 
administer  it.  When  it  can  show  that  a  larger  expense  account 
should  be  allowed,  it  will  be  permitted  to  do  so,  and,  if  necessary, 
the  rates  may  then  be  revised  again. 
p.u.r.ioisf:. 
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[7]  We  shall  allow  an  annual  depreciation  charge  of  $1,500, 
This  is  less  than  the  estimated  requirement  presented  by  Green 
&  Wilson,  but  it  is  substantially  in  excess  of  the  rate  by  which  we 
have  depreciated  our  estimate  of  cost  of  reproduction  new  to  ar- 
rive at  present  value,  and  we  believe  it  to  be  fair. 

This  makes  an  annual  charge  of  $2,758.27  for  operating  ex- 
pense including  depreciation. 

[8]  Mr.  Green  recommended  provision  for  replacing  the  pres- 
ent standpipe,  which  he  thought  might  be  necessary  after  ten 
years.  Future  consumption  should  be  taxed  only  for  future  de- 
preciation. Accrued  depreciation  should  have  been  provided  for 
through  reserves  from  past  revenues,  and  if  those  revenues  have 
l>een  diverted  to  other  uses  without  adequate  provision  for  renew- 
als and  replacements  the  respondent  must  stand  it.  To  do  other- 
wise would  be  to  assess  future  consumers  to  replace  misused  rev- 
enues from  past  consumers. 

[9]  In  addition  to  the  foregoing  sum  the  respondent  is  entitled 
to  a  return  on  the  value  of  the  property  devoted  to  this  public  use. 
This  raises  a  question  not  before  considered  by  us.  Shall  this 
public  utility  be  permitted  to  earn  a  profit  on  its  investment,  like 
the  ordinary  owner,  or  shall  it  render  its  service  at  actual  cost, 
like  the  performance  of  the  ordinary  municipal  function? 

A  somewhat  general  examination  of  the  rate  cases  reported 
in  the  Public  Utilities  Reports  Annotated  since  January  1,  1915, 
when  that  series  of  reports  was  begun,  has  disclosed  but  two  cases 
which  discuss  this  immediate  question.  Both  are  decisions  by  the 
Wisconsin  Railroad  Commission. 

In  Re  Brodhead  Municipal  Electric  Utility,  P.U.R.1915B, 
524,  that  Commission  held  that  whether  a  city  may  earn  more 
than  enough  to  pay  interest  on  bonds  is  a  question  of  municipal 
policy  which  the  Commission  will  not  interfere  with;  that  the 
surplus  may  be  used  to  retire  bonds,  and,  after  they  have  been 
retired,  the  rates  may  be  reduced. 

In  Skogmo  v.  River  Falls,  P.U.R.1917E,  964,  the  same  Com- 
mission said :  "It  is  not  necessary  for  a  municipal  plant  to  re- 
ceive as  large  a  gross  income  as  that  required  for  a  private  plant. 
The  reason  for  the  difference  lies  in  the  fact  that,  owing  to  its 
taxing  power,  a  municipality  can  almost  invariably  secure  money 

at  a  lower  rate  of  interest  than  a  private  utility  can.    The  rate  for 
P.U.R.1918E. 
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a  municipal  plant,  therefore,  should  reflect  the  saving  in  interest 
charges/' 

On  the  issue  before  us  the  former  case  is  more  to  the  point  than 
the  latter.  It  seems  to  imply  that  a  municipal  owner  of  a  public 
utility  may,  if  it  so  elects,  earn  more  than  enough  to  pay  operat- 
ing expenses  and  current  interest  charges,  but  that  such  excess  is 
justifiable  only  as  a  provision  for  the  payment  of  its  indebtedness ; 
and  when  the  indebtedness  is  paid  the  rates  will  be  reduced,  that 
being  the  only  justification  for  earning  an  excess  over  operating 
costs. 

This  doctrine  is  in  harmony  with  the  policy  of  the  legislature 
of  this  state  in  granting  charters  for  municipal  water  districts. 
During  the  five  sessions  ended  with  that  of  1913,  when  the  Public 
Utilities  Act  was  passed,  eighteen  such  charters  were  granted, 
either  originally  or  by  "substantial  amendment  including  refer- 
ence to  rates.  In  every  instance  the  rates  to  be  charged  were 
limited  to  enough  to  provide  for  (1)  the  payment  of  current  run- 
ning expenses,  (2)  the  payment  of  interest  on  indebtedness,  (3) 
tlie  creation  of  a  sinking  fund  for  the  pajTuent  of  indebtedness. 
The  annual  charge  for  the  last-named  purpose  ranges  from  a  mini- 
mum of  i  per  cent  to  1  per  cent  to  a  maximum  of  3  per  cent  to  5 
per  cent  of  the  outstanding  indebtedness,  and  the  fund  so  created 
can  be  used  for  no  other  purpose. 

This  policy  is  not  confined  to  charters  granted  since  January  1, 
1905,  but  it  is  uniform  since  that  date.  Some  of  the  older  dis- 
tricts may  raise  money  from  current  rates  for  capital  extensions ; 
and  there  is  more  latitude  generally  in  the  older  charters. 

It  also  is  important  to  note  in  considering  the  case  before  us 
that  those  limitations  are  not  confined  to  instances  where  the  dis- 
trict renders  no  service  outside  of  its  own  municipal  limits.  For 
example,  the  Portland  Water  District,  created  by  chapter  433, 
Private  and  Special  Laws  of  1907,  must  charge  rates  "uniform 
w  ithin  the  territory  supplied  by  the  district."  It  is  required  to 
supply  water  for  domestic,  sanitary,  and  municipal  purposes  to 
the  inhabitants  of  the  towns  of  Standish,  Windham,  Cape  Eliza- 
beth, and  Scai'boro,  but  those  towns  are  not  part  of  the  water  dis- 
trict. And  the  notes  and  bonds  issued  under  direction  of  the 
trustees  are  declared  to  be  the  obligations  only  of  the  water  dis- 
trict. 
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In  fact,  the  entrance  of  the  cities  of  South  Portland  and  West- 
brook  into  the  district  was  made  optional  with  their  voters.  Yet, 
so  many  of  the  three  cities  named,  Portland,  South  Portland, 
and  Westbrook,  as  accepted  the  charter,  were  to  constitute  the  dis- 
trict, to  become  liable  for  its  obligations,  and  to  furnish  water  to 
the  inhabitants  of  all  of  the  cities  and  towns  named.  Even  the 
city  of  Westbrook  has  remained  outside  the  district,  but  it  re- 
ceives the  water  service  under  this  legislative  provision  that  the 
rates  shall  be  uniform,  and  shall  be  sufficient  only  to  provide  rev- 
enue for  the  three  purposes  above  mentioned. 

There  is  a  provision  in  the  Portland  charter  for  dividing  any 
surplus  among  the  cities  constituting  the  district,  but  it  is  obvious 
that  this  cannot  be  authority  for  fixing  rates  calculated  to  provide 
a  surplus.  It  is  intended  only  to  meet  the  impossibility  of  fore- 
telling income  with  mathematical  exactness. 

This  legislative  policy  is  in  harmony  with  the  theory  that  the 
patrons  of  a  public  utility  shall  not  be  required,  under  the  guise 
of  payment  of  the  cost  of  the  service,  to  bear  burdens  of  taxation 
which  have  no  relation  to  this  service.  We  have  discussed  this 
principle  at  length  in  Ee  Augusta  AVater  Dist.  (1916)  2  Ann. 
Kep.  Me.  P.  U.  C.  183,  P.U.R.1916E,  31 ;  and  Re  Portland  Wa- 
ter Dist.  (1916)  2  Ann.  Kep.  Me.  P.  U.  C.  236,  P.U.R1916E, 
1020. 

The  fallacy  of  the  theory  that  this  water  service  is  furnished  by 
the  respondent  as  a  corporate  entity,  just  as  it  might  furnish  fire 
department,  police,  or  public  school  service,  lies  in  the  fact  that 
the  Farmington  Village  Corporation  does  not  actually  provide 
this  service.  It  holds  the  legal  title  and  operates  the  plant,  but  as 
a  corporation  it  never  paid  a  dollar  for  the  property,  and  does  not 
expect  to.  It  collects  the  revenues  from  the  water  takers  and  dis- 
burses them.  The  consumers  not  only  have  paid  all  that  has  been 
paid  on  account  of  the  cost  of  the  waterworks,  but  very  much 
more.  They  have  paid  in  water  rates  the  actual  cost  of  that  serv- 
ice, and,  during  several  years  past,  the  cost  of  all  other  corporate 
activities  of  the  village  corporation. 

Speaking  now  particularly  of  those  takers  who  reside  within 
the  village  corporation,  if  a  householder  has  the  average  fixtures 
he  pays  $20  per  year.  His  house  may  be  worth  $5,000.  The 
owner  of  a  business  block  worth  $50,000,  or  of  a  stock  of  goods 
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worth  $25,000,  may  use  little  or  no  water,  and  pay  water  rates 
accordingly.  Yet^  the  aggregate  of  the  water  rates  collected  is 
made  large  enough  to  pay  the  cost  of  that  service  and  for  furnish- 
ing fire,  police,  and  street  lighting  service  for  the  whole  corpora- 
tion,— and  these  latter  burdens  are  borne  by  the  citizens  in  pro- 
portion to  the  number  and  class  of  water  fixtures  they  have.  To 
state  the  practice  is  to  condemn  it. 

[10]  Shall  the  respondent  receive  any  allowance  for  the  equity 
in  the  property  above  the  outstanding  bonds?  These  bonds 
amount  to  $105,000,  and  leave  a  balance  of  $55,000  when  this 
sum  is  deducted  from  the  total  present  value. 

Following  the  analogy  of  the  legislative  charters  above  cited, 
the  return  would  be  measured  by  the  interest  on  the  existing  in- 
debtedness.  Much  is  to  be  said  in  favor  of  applying  that  rule  in 
this  case.  The  water  takers  have  paid  all  that  has  been  paid  of 
the  cost  of  the  plant;  none  of  it  has  been  raised  by  taxation. 
The  village  corporation  has  acted  in  its  municipal  capacity,  prac- 
tically as  a  trustee  for  those  for  whom  it  has  performed  municipal 
functions.  It  is  not  to  be  regarded  in  the  same  light  as  a  private 
owner. 

On  the  other  hand,  the  authority  which  was  granted  it  to  act 
as  a  water  utility  is  couched  in  much  broader  language  than  that 
used  in  creating  water  districts.  There  is  no  evidence  that  all  in- 
terested parties  were  not  then  content  with  that  language.  No 
suggestion  has  been  made  in  this  case  that  some  return  should 
not  be  enjoyed  on  the  full  value. 

We  shall  treat  the  case  accordingly,  but  we  shall  limit  the  re- 
turn on  the  amount  represented  by  the  equity  to  normal  interest 
rates  for  municipal  obligations.  We  shall  not  provide  for  the 
creation  of  a  sinking  fund  to  retire  the  bonds.  If  the  corporation 
is  treated  as  the  actual  owner,  and  the  consumers  receive  no  bene- 
fit from  the  payment  of  the  debt,  they  will  not  be  required  to  pro- 
vide funds  to  pay  it. 

We  shall  fix  rates  intended  to  provide  5  per  cent  on  the  pres- 
ent value  of  the  property.  The  present  rate  paid  on  the  bonds 
averages  a  little  less  than  this,  but  we  deem  this  fair  under  pres- 
ent conditions. 

It  will  therefore  be  necessary  to  secure  revenue  amounting  to 
$10,758.27  per  annum,  being  $2,758.27  for  operating  expenses 
P.U.R.1918E. 
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and  $8,000  for  return  on  the  value  of  the  plant.  This  sara  will 
be  apportioned  to  fire  protection  and  domestic  users. 

Mr  Green,  respondent's  engineer,  estimated  that  one  third  of 
the  revenue  should  be  charged  to  hydrant  service,  and  that  the 
sum  so  charged  may  fairly  be  apportioned  according  to  the  num- 
ber of  hydrants. 

This  utility  has  no  large  and  expensive  reservoir,  maintained 
for  fire  protection.  The  evidence  does  not  show  that  it  has  made 
the  extraordinary  provisions  frequently  found  for  such  service, 
and  we  shall  apportion  only  about  one  fourth  of  the  cost  to  this 
service;  although  a  full  investigation — which  neither  party 
asks — might  show  that  Mr.  Green's  estimate  is  nearer  right. 

We  shall  make  the  hydrant  rental  $40  per  hydrant  per  annum, 
amounting  to  $2,480.  This  will  leave  $8,278.27  to  be  obtained 
from  other  customers,  against  $10,513.31  so  obtained  in  1917, 
or  78.7  per  cent  of  the  present  revenue  from  commercial  sales. 

The  respondent  receives  $500  per  annum  from  the  ilaine  Cen- 
tral Railroad  Company,  $150  from  the  Sandy  River  &  Rangeley 
Lakes  Railroad  Company,  and  $300  from  water  furnished  the 
state  of  Maine  for  the  J^ormal  School,  amounting  in  all  to  $950. 
These  charges  are  not  attacked,  and  they  will  not  now  be  dis- 
turbed. 

This  reduces  the  amount  necessary  to  be  received  from  all 
other  consumers  to  about  77  per  cent  of  that  now  paid  by  them 
in  the  aggi-egate.  Mr.  Blanchard,  in  his  brief,  suggests  a  uniform 
scale-down  of  the  several  rates. 

We  think  the  application  of  this  principle  would  make  the  min- 
imimi  charge  unreasonably  low  in  comparison  with  that  imposed 
upon  other  and  additional  domestic  consumption.  The  function 
of  the  minimum  charge,  which  applies  practically  to  every  con- 
sumer, large  and  small,  is  to  meet  the  cost  of  being  prepared  to 
serve  and  some  incidental  costs  which  are  the  same  regardless  of 
the  amount  of  the  service.  In  a  gravity  system,  outside  of  the 
capacity  expense,  there  is  comparatively  little  difference  in  the 
actual  cost  of  serving  domestic  consumers.  And,  while  it  is  nec- 
essary in  fixing  flat  rates  to  measure  the  service  by  the  number 
and  kind  of  fixtures  in  use,  the  actual  additional  cost  entailed  by 
extra  fixtures  will  not  average  to  be  large. 

The  charge  for  private  dwellings,  or  tenements,  occupied  by 
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one  family,  for  one  faucet,  will  be  $7  per  year.  All  other  flat- 
rate  diarges  now  in  force,  except  those  already  specifically  ex- 
cepted, will  be  reduced  25  per  cent. 

Eespondent's  present  customers'  records  do  not  conform  in 
actual  class  descriptions  to  the  language  of  its  published  schedule 
with  sufficient  exactness  to  enable  us  to  foretell  with  mathematical 
accuracy  what  these  rates  will  produce,  but  we  are  confident  that 
the  result  will  not  vary  materially  from  the  above  sum.  When 
the  new  schedule  is  prepared,  pains  should  be  taken  to  make  one 
which  answers  all  requirements,  and  it  then  should  be  carefully 
lived  up  to. 

While  we  dislike  to  delay  the  operation  of  a  change  which  is 
foimd  to  be  justified,  there  are  circumstances  in  this  case  which 
are  entitled  to  special  consideration.  The  respondent,  acting  in 
good  faith  and  following  a  practice  of  long  standing,  has  adjusted 
its  municipal  affairs  for  the  current  year  on  the  expectation  of 
receiving  the  same  revenue  from  this  source  Avhich  it  has  en- 
joyed in  the  past.  It  is  receiving  little  if  any  more  than  a  private 
owner  would  be  entitled  to.  • 

One  of  the  sources  of  this  revenue  is  the  hydrant  rental  from 
outside  the  village  corporation.  The  amount  of  that  is  fixed  by 
contracts  at  a  lower  rate  than  this  deeision  provides  for.  Doubt 
has  been  expressed  as  to  the  validity  of  the  contracts,  but  they, 
too,  have  been  made  in  good  faith,  and  they  have  only  one  year  to 
run.  Interference  with  them,  solely  on  technical  grounds,  would 
conflict  with  provisions  made  for  meeting  them  during  the  cur- 
rent year. 

On  the  whole,  we  believe  that  the  confusion  and  inconvenience 
which  would  follow  the  application  of  the  new  rates  on  July  1, 
1918,  the  date  which  we  originally  had  in  mind,  would  more 
than  counterbalance  the  comparatively  small  saving  to  individual 
consumers  on  a  single  semiannual  charge.  The  new  rates  will, 
therefore,  be  made  effective  January  1,  1919. 

It  is  ordered,  adjudged,  and  decreed: 

1.  That  the  rates,  charges,  and  practices  of  the  Farmington 
Village  Corporation  as  a  water  utility  are  unreasonable,  unjust, 
and  unjustly  discriminatory ; 

2.  That  said  Farmington  Village  Corporation  cease  charging 

the  rates  for  water  furnished  by  it  for  domestic,  commercial, 
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sanitary,  and  fire  protection  services,  except  those  charged  under 
its  present  contracts  with  the  Maine  Central  Railroad  Company, 
the  Sandy  River  &  Rangeley  Lakes  Railroad  Company,  and  the 
state  of  Maine,  on  and  after  January  1,  1919 ; 

3.  That  said  Farmington  Village  Corporation  publish  and  file 
in  manner  provided  by  law,  on  or  before  August  1,  1918,  eflFee- 
tive  January  1,  1919,  a  schedule  of  rates  for  water  so  furnished, 
which  said  rates  shall  not  exceed  the  several  rates  hereinbefore 
suggested,  and  which  shall  appropriately  describe  and  provide  for 
all  purposes  for  which  it  furnishes  water  in  its  aforesaid  capacity. 
Said  rates  may  be  paid  quarterly  or  semiannually,  in  advance,  as 
the  respondent  may  elect  in  said  schedule,  and  the  schedule  may 
contain  other  reasonable  rules  and  regulations  not  inconsistent 
herewith ; 

4.  That  this  case  remain  open  for  the  approval  or  disapproval 
of  the  schedule  so  filed,  for  the  substitution  of  a  schedule  therefor 
or  in  lieu  thereof  if  necessary,  and  for  any  other  and  further  or- 
ders, or  alteration  of  this  order,  which  may  be  required  in  the 
premises.. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Commis- 
sion, at  Augusta,  this  26th  day  of  June,  a.  d.  1918. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
B.  Skelton,  and  John  E.  Bunker. 


NEW  JERSEY  BOARD   OF  PUBIjIC  UTILITY  COMMISSIONERS. 

RE  PUBLIC  SERVICE  ELECTRIC  COMPANY. 

Constitutional  law  ^  Impairment  of  contract  ^  Rate  contract  — 
Power  to  regulate, 

1.  Contracts  between  public  utilities  and  consumers  relative  to  the 
rates  to  be  charged,  made  subsequent  to  the  passage  of  the  New  Jersey 
Public  Utilities  Act,  are  subject  to  Ihe  state's  paramount  power  of 
regulation  which  has  been  delegated  to  the  Board  of  Public  Utility 
Commissioners. 

Bates  —  Power  of  Comanission  —  Time  of  approval. 

2.  Rate  schedules  filed  in  accordance  with  a  prior  determination  of 
the  New  Jersey  Board  as  to  what  rates  were  just  and  reasonable  be- 
come effective  upon  being  filed  because  of  such  prior  determination^ 
and  no  new  expression  by  the  Board  is  necessary. 

P.U.R.1918E. 
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JEUites  -*  Reasfyiiableness  -*  Duration, 

3.  Rates  found  to  be  reasonable  by  the  New  Jersey  Board  will  re- 
main the  lawful  rates  until  new  rates  are  established,  pursuant  to  law, 
notwithstanding  the  existence  of  contracts  providing  for  different  rates. 

BMtes  —  AppHoaUan  for  increase  —  Notice, 

4.  Upon  an  application  by  a  utility  for  an  increase  in  rates,  notice 
to  every  patron  of  the  utility  is  not  required  by  the  New  Jersey  Public 
Utilities  Act»  since  such  notice  would  be  practically  impossible;  but  a 
substantial  notice  of  the  application,  through  newspapers  and  other- 
wise, is  sufiScient. 

Discrimination  —  Bates  —  Classification. 

5.  Classification  as  to  rates  is  proper  and  lawful,  and  not  discrimi- 
natory, so  long  as  fixed  and  determined  pursuant  to  lawfulf  authority. 

Discrimination  —  Power  of  Comm^ission  —  Effect  of  existence  of  con- 
tract. 

6.  The  New  Jersey  Board  of  Public  Utility  Commissioners  has 
power  to  equalize  discriminatory  rates,  notwithstanding  the  existence  of 
contract  as  to  some  of  the  rates. 

[June  29,  1918.] 

pROCEEDiN'G  1X1  the  nature  of  an  inquiry,  as  to  whether  a  new 
rate  schedule  applied  to  consumers  holding  rate  contracts ;  sched- 
ule held  to  apply  notwithstanding  existence  of  contract. 

For  original  decision  of  the  Board  determining  the  reasonable- 
ness of  the  new  schedules,  see  P.U.I1.1918B,  857. 

Appearances :  L  D.  H.  Gilmour  and  Frank  Bergen  for  Pub- 
lic Service  Electric  Company;  Clarence  E.  Case  for  Manufac- 
turers' Council  of  the  State  of  New  Jersey,  Sncad  &  Company 
Iron  Works,  Bound  Brook  Oil-less  Bearing  Company,  and  Inde- 
I)endent  Lamp  &  Wire  Company ;  W.  M.  Dederich  for  N.  W.  Kel- 
logg &  Company ;  Freeman  Woodbridge  for  Wheeler  Condenser 
k  Engineering  Company;  George  B.  Connelly  for  Hightstown 
Electric  Light  &  Power  Company;  Arthur  F.  Egner  for  Edison 
Storage  Battery  Company;  N.  J.  Stroock  for  Submarine  Boat 
Corporafeon;  L.  Edward  Herrmann  for  the  Board  of  Public 
Utility  Commissioners* 

By  the  Commission:  In  order  to  clearly  set  forth  the  doc- 
trines outlined  in  this  determination,  we  shall  first  state  the  facts 
of  the  case,  which  are  undisputed,  and  next,  make  treatment  of 
the  appertaining  principles  of  utility  law  and  regulation. 

I.  Facts^ 
The  oriG^inal  proceeding  was  based  on  the  respondent  filing  n 

P.U.R.1918E. 
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new  schedule  of  rates,  proposing  to  obtain  extra  revenue  thereby, 
and  the  Board's  proceeding  to  hear  and  determine  whether  the 
proposed  rates  were  just  and  reasonable.  It  was  stipulated  that 
the  new  schedules  should  not  go  into  effect  pending  the  decision 
of  the  Board,  and,  accordingly,  no  order  of  suspension  was  made 
pending  the  hearing. 

The  original  application  was  treated  as  one  growing  out  of 
extraordinary  war  conditions,  resulting  in  abnormally  high  costs, 
and,  after  the  taking  of  evidence,  the  Board  made  a  determina- 
tion dated  February  27,  1918,  dismissing  the  petition  and  sus- 
pending the  proposed  rates,  with  leave  to  the  company  to  file 
amended  tariffs,  providing  for  a  war  surcharge  and  coal  clause. 

The  company  filed  an  amended  schedule  of  rates,  in  accord- 
ance with  the  Board's  determination,  and  proceeded  to  make 
charges  in  accordance  therewith. 

The  petitioners  all  hold  power  contracts,  made  pursuant  to 
classified  schedule  of  rates  previously  filed  by  the  company,  and 
which  contracts  were  made  subsequent  to  the  passage  of  "An  Act 
Concerning  Public  Utilities,"  and  prior  to  the  above  determina- 
tion. 

This  proceeding  is  in  the  nature  of  an  inquiry  as  to  whether 
the  new  schedule  of  rates  should  apply  to  power  furnished  the 
petitioners  who  hold  said  contracts. 

II.   Utility  Law  and  Regulation. 

The  following  questions  in  main  arise  as  to  the  result  of  the 
issue : 

(1)  Are  the  contracts  or  instruments  in  question  subject  to 
the  Board's  control?  ^ 

(2)  If  so,  does  its  determination,  without  order,  permitting 
an  amended  schedule  of  rates  to  be  filed  (without  special  excep- 
tion as  to  prior  contracts  made  between  utility  and  customer  in 
relation  to  previously  filed  classified  rates)  permit  charges  to  be 
made  in  accordance  with  the  new  schedules  of  rates  ? 

The  questions  involved  naturally  lead  to  a  general  discussion 

as  to  what  contracts  are  subject  to  the  Board's  control  and  the 

general  principles  of  utility  regulation  incidental  thereto, 
P.U.RJ1918E.  .      .      .       ^ 
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As  to  Question  1. 

[1]  The  right  of  the  people,  as  a  matter  of  necessity,  to 
equally  enjoy,  without  discrimination,  the  beneficial  service  of 
such  business  enterprises  as  are  now  known  as  public  utilities, 
was  inherently  vested  in  all  the  people  in  common,  prior  to  the 
time  when  men  found  it  necessary  to  make  use  of  their  faculties 
in  federating  for  their  common  good,  and  prescribing,  through 
legislative  bodies,  among  other  things,  the  great  legal  system  in- 
cidental to  public  callings  and  their  regulation. 

Albeit  the  failure  of  the  people  to  fully  appreciate  these  rights, 
through  lack  of  demand,  is  evidenced  by  the  tardy  exercise  there- 
of, nevertheless,  they  existed  and  were  vested  in  all  the  people 
prior  to  the  alleged  creation  of  the  so-called  vested  rights  of 
individuals  arising  by  reason  of  contractual  relations. 

The  legislature  and  its  agencies  have  from  time  to  time  more 
clearly  defined  these  existing  rights  by  enunciating  law  and 
methods  for  their  application. 

The  power  vested  in  the  state,  as  a  result  thereof,  is  a  part 
of  the  power  to  act  for  the  promotion  of  the  general  welfare  and 
common  good  of  mankind,  and  the  protection  of  life,  health,  and 
morals  knovni  as  "police  power." 

The  sovereign  right  of  the  commonwealth  to  exercise  this 
**police  power,"  as  applicable  to  the  beneficial  use  and  control 
of  public  callings  for  the  general  welfare  of  the  people,  is  para- 
mount and  supreme  as  far  as  unrestricted  by  constitutional  limi- 
tations. 

The  principles  above  set  forth  are  fundamental  and  are  recog- 
nized by  the  Supreme  Court  of  the  United  States.  In  Manigult 
V.  Springs,  199  U.  S.  473,  50  L.  ed.  274,  26  Sup.  Ct.  Eep.  127, 
of  which  the  following  is  an  excerpt :  "It  is  the  settled  law  of 
this  court  that  the  interdiction  of  statutes  impairing  the  obliga- 
tion of  contracts  does  not  prevent  the  state  from  exercising  such 
powers  as  are  vested  in  it  for  the  promotion  of  the  common  weal, 
or  are  necessary  for  the  general  good  of  the  public,  though  con- 
tracts previously  entered  into  between  individuals  may  thereby 
be  affected.  This  power  which,  in  its  various  ramifications,  is 
known  as  the  police  power,  is  an  exercise  of  the  sovereign  right 
of  the  government  to  protect  the  lives,  health,  morals,  comfort. 


P.U.R.1918E. 
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and  general  w  elfare  of  the  people,  and  is  paramount  to  any  riglits 
under  contracts  between  individuals." 

It  undoubtedly  follows,  especially  in  view  of  the  recent  de- 
cision of  the  New  Jersey  court  of  errors  and  appeals,  March 
tvTin,  1918,  in  the  case  of  Atlantic  Coast  Electric  R.  Co.  v.  Pub- 
lic Utility  Comrs.  &  Bradley  Beach,  that  the  contracts  in  ques- 
tion, all  made  subsequent  to  the  passage  of  "An  Act  Concerning 
Public  Utilities,"  fall  within  the  rule  and  are  subject  to  the 
state's  paramount  power  of  regulation. 

As  to  Question  2. 

In  deciding  query  2,  we  are  led  to  a  careful  examination  of 
those  parts  of  "An  Act  Concerning  Public  Utilities"  as  are  ap- 
plicable to  the  fixing  of  rates  and  filing  of  schedules. 

The  following  are  excerpts  of  said  act,  to  which  attention  has 
been  directed : 

"16.  The  Board  shall  have  power — 

"(c)  After  hearing,  upon  notice,  by  order  in  writing,  to  fix 
just  and  reasonable  individual  rates,  joint  rates,  tolls,  charges 
or  schedules  thereof,  as  well  as  commutation,  mileage  and  other 
special  rates  which  shall  be  imposed,  observed  and  followed  there- 
after by  any  public  utility  as  herein  defined,  whenever  the  Board 
shall  d^ermine  any  existing  individual  rate,  joint  rate,  toll, 
charge  or  schedule  thereof  or  commutation,  mileage  or  other 
special  rate  to  be  unjust,  unreasonable,  insufficient  or  unjustly 
discriminatory  or  preferential." 

"(rf)  To  require  every  public  utility  as  herein  defined  to  file 
with  it  complete  schedules  of  every  classification  employed  and 
of  every  individual  or  joint  rate,  toll,  fare  or  charge  made, 
charged  or  exacted  by  it  for  any  product  supplied  or  service  ren- 
dered widiin  this  state,  as  specified  in  such  requirement." 

Sec.  17.  "(A)  When  any  public  utility  as  herein  defined  shall 
increase  any  existing  individual  rates,  joint  rates,  tolls,  charges 
or  schedules  thereof,  as  well  as  commutation,  mileage  and  other 
tipecial  rates,  or  change  or  alter  any  existing  classification,  the 
l^oard  shall  have  power  either  upon  written  complaint  or  upon 
its  own  initiative  to  hear  and  determine  whether  the  said  in- 
cioase,  change  or  alteration  is  just  and  reasonable.  The  burden 
p.u.n.ioisE. 
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of  proof  to  show  that  the  said  increase,  change  or  alteration  is 
just  and  reasonable  shall  be  upon  the  public  utility  making  the 
same.  The  Board  shall  have  power  pending  such  hearing  and 
determination  to  order  the  suspension  of  the  said  increase,  change 
or  alteration,  until  the  said  Board  shall  have  approved  said  in- 
crease, change  or  alteration,  not  exceeding  three  months.  It 
tliall  be  the  duty  of  the  said  Board  to  approve  any  such  increase, 
change  or  alteration  upon  being  satisfied  that  the  same  is  just 
und  reasonable."     [Laws  1911,  p.  376.] 

A.  Effect  of  the  Board's  Determination. 

[51]  The  former  rates  filed  under  classified  schedules  were  the 
existing  rates  prior  to  the  Board's  expression  of  approval  {hy  its 
determination  that  the  increased  raies  were  just  and  reasonable)  y 
not  because  they  were  set  forth  in  contracts  or  instruments  in 
vjriting  made  between  the  parties,  but  because  they  were  the  only 
legal  existing  rates  in  force  between  the  parties. 

The  act  permits  the  utility  to  file  a  new  schedule  of  rates. 
This  was  done ;  and  the  Board,  by  virtue  of  the  act,  inquired  as 
to  whether  the  rates  were  just  and  reasonable.  It  refused  to 
approve  the  new  schedule,  but,  by  its  determination,  decide  that 
certain  increased  rates  or  war  surcharges  were  just  and  reason- 
able, and  permitted  new  schedules  to  be  filed  in  accordance  there- 
with. The  rates  became  effective,  because  the  Board  had  deter- 
mined their  justness  and  reasonableness.  • 

The  contracts,  if  legally  existing,  were  subject  to  the  Board's 
control,  as  to  rates. 

The  Board  having,  once  expressed  its  approval  of  new  rates  by 
its  determination  that  the  same  were  just  and  reasonable,  it  is 
unnecessary  for  a  second  expression  to  be  made.  Time  of  ap- 
proval is  not  the  essence  of  the  rates  of  the  case  at  bar,  but  the 
determination  that  the  same  are  just  and  reasonable  is  the  im- 
portant  factor. 

No  matter  what  view  is  taken,  it  is  certain  that  independent 

of  the  contracts  or  instruments  as  to  rates  or  service,  or  both, 

this  Board  had  the  power  to  determine  that  the  rates  were  just 

pnd  reasonable,  and  exercised  such  power,  and  the  only  raies 

now  effectual  are  those  filed  under  the  Board's  determination^ 
P.U.R.1018E. 
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B.  Justness  and  Reasonableness  of  Rates. 

[3]  It  appears  that  this  matter  has  already  been  adjudicated 
in  the  original  application,  when  the  Board  determined,  pursu- 
ant to  power  given  it  under  "An  Act  Concerning  Public  Utili- 
ties," that  the  increase  in  rates  was  just  and  reasonable. 

Subsequent  to  the  Board's  determination  of  February  27, 
1918,  an  application  was  made  to  this  Board  for  a  rehearing 
in  the  matter  of  schedule  of  rates  of  the  Public  Service  Electric 
Company  and  Public  Service  Gas  Company,  on  different  grounds. 
The  application  was  denied :  the  Board  deciding  that  the  higher 
rates  would  be  necessary  to  afford  the  needed  revenues  to  cover 
fixed  charges  for  the  calendar  year,  as  evidenced  by  its  report 
in  the  last  proceeding  dated  May  1,  1918.  The  Board  had  al- 
ready decided  by  its  previous  determination  of  February  27, 
1918,  that  an  increase  of  revenue  was  necessary,  by  reason  of 
abnormal  times  under  war  conditions,  and  that  the  increase  in 
rates  should  affect  only  the  power  customers,  since  the  elements 
of  increased  costs  entered  into  this  service  to  a  larger  proportion 
than  into  the  lighting  service;  and,  further,  that  the  said  in- 
crease should  be  in  the  form  of  an  addition  of  a  war  surcharge 
to  the  bills,  as  determined  under  the  former  rate  schedules. 

The  accepted  meaning  of  the  word  "regulate"  is  to  adjust, — 
meaning  to  change  from  time  to  time  according  to  the  circum- 
stances and  conditions ;  and  the  power  given  this  Board  is  pre- 
sumed to  be  exercised^  according  to  the  exigencies  of  the  times. 
It  is  fundamental  that  fixed  contracts  for  stipulated  rates  are 
antagonistic  to  regulation. 

If  conditions  warranted,  and  the  proposed  increased  rates  were 
just  and  reasonable,  this  Board  was  duly  bound  to  permit  the 
emergency  war  surcharge,  under  the  existing  abnormal  times; 
and,  likewise,  it  would  be  duty  bound  to  decrease  the  same,  un- 
der more  propitious  conditions.  It  is  needless  to  say  that  in  the 
latter  case  the  utility  company  could  not  avail  itself  of  its  con- 
tracts for  higher  rates. 

These  rates  will  remain  the  lawful  rates  until  new  rates  are 
established,  pursuant  to  law.  The  Board  could  order  a  rehear- 
ing in  this  case,  but  this  would  be  fruitless,  as  no  new  matter 
has  been  alleged  to  warrant  a  decision  that  the  existing  rates  are 

P.U.R.1918E. 
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not  just  and  reasonable.  The  petitioners  rely  on  their  contracts 
or  instruments^  which  this  Board  feels  it  is  prev^ited  from  recog- 
nizing. 

C  Notice. 

[4]  Question  has  been  raised  by  counsel  for  power  customers 
as  to  the  notice  given  of  the  filing  of  new  schedule  rates  and  an 
investigation  of  the  reasonableness  thereof  by  this  Board,  claim- 
ing that  in  some  cases  no  notice  was  received,  and  that  in  cases 
of  contracts  it  was  necessary  to  give  notice  to  each  of  the  holders 
thereof. 

Under  subdivision  (h),  f  17,  P.  L.  1911,  "An  Act  Concerning 
Public  Utilities,^'  it  does  not  appear  that  it  is  necessary  for  any 
notice  to  be  given  in  a  proceeding  to  hear  and  determine  whether 
an  increase,  change,  or  alteration  in  rates  is  just  and  reasonable ; 
but  on  the  increase  of  the  rates  the  Board  has  power,  upon  writ- 
ten complaint,  or  upon  its  own  initiative,  to  hear  and  determine 
the  justness  and  reasonableness  of  the  rates,  and  also  power  pend- 
ing the  hearing  and  determination,  to  order  a  suspension  of  the 
increase. 

It  is  claimed,  however,  that  subdivision  (er),  §  16,  of  the  said 
act  applies,  which  provides  for  hearings  upon  notice,  by  order 
in  writing,  to  fix  just  and  reasonable  rates,  etc. 

Assuming  that  notice  is  necessary,  an  inspection  of  the  records 
in  the  original  case  indicates  that  substantial  notice  of  the  appli- 
cation was  given,  through  newspapers  and  otherwise,  of  the  pro- 
posed increase  of  rates  and  hearing.  A  number  of  municipali- 
ties and  organizations,  such  as  Boards  of  Trades,  Chambers  of 
Commerce,  and  also  the  "Manufacturers'  Council  of  New  Jer- 
sey," were  personally  represented  at  the  hearing. 

Petition  was  filed  on  February  5,  1918;  the  cause  set  down 
for  hearing  and  considerable  testimony  taken,  and  determination 
of  this  Board  made  on  February  27,  1918. 

Whether  or  not  notice  was  required,  it  is  elementary  that  it 
was  unnecessary  to  give  special  notice  to  everyone  affected,  be- 
cause, if  this  were  required,  it  would  be  necessary  in  the  fixing 
of  all  rates,  or  determination  of  the  reasonableness  thereof,  to 
give  notice  to  every  patron  of  the  utility  that  might  be  affected 
therebv.     This  is  impracticable,  and  would  be  impossible  in  the 

P.U.R.i9l8E. 
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majority  of  cases ;  for  instance,  on  an  application  for  increase  or 
decrease  of  rates  for  a  traction  company,  can  it  be  said,  forsooth, 
that  in  such  a  case  this  Board  could  not  fix  a  rate,  or  -determine 
the  reasonableness  thereof,  without  giving  special  notice  to  every 
trolley  patron?  If  such  were  the  case,  this. Board  would  have 
power  it  could  not  exercise.  The  Board  could  not  presume  to 
have  power  and  deny  its  jurisdiction  to  an  exercise  thereof.  The 
powers  of  utility  regulation  are  so  universally  connected  with 
the  welfare  of  all  members  of  society,  as  such,  that  this  Board 
obtains  jurisdiction  of  the  subject-matter  without  giving  special 
notice  to  each  individual  affected. 

The  holders  of  contracts  who  knew  of  the  hearing  and  did  not 
question  the  increase,  apparently  relied  on  their  power  contracts. 
It  is  needless  to  reiterate  that  these  contracts  were  made,  and 
are  subject  to  the  Board's  paramount  right  to  regulate  rates  by 
an  increase  or  decrease  thereof. 

2?.  Bates  under  Classified  Schedvles. 

Discriminations,  etc. 

[5]  It  is  unnecessary  to  discuss  that  classification  as  to  rates 
is  proper  and  lawful,  and  not  discriminatory,  so  long  as  fixed 
and  determined  pursuant  to  lawful  authority.  We  are  in  accord 
with  that  view.  We  are  also  of  the  opinion  that  the  present  case 
is  not  within  the  principles  outlined  in  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Kep.  428, 
decided  under  interstate  commerce  regulation. 

No  rates,  under  classification,  or  otherwise,  exist  by  reason  of 
any  contractiud  relation  between  utility  and  individual,  but  by 
virtue  of  being  lawfully  fixed. 

[6]  It  is  contended  that  frequently  rates  are  fixed  by  rail- 
roads that  are  not  effective  as  to  mileage  books  already  issued, 
but,  at  the  same  time,  it  cannot  be  gainsaid  that  it  is  unlawful 
in  the  exercise  of  utility  regulation  to  fix  a  rate  that  would  not 
affect  the  same,  nor  is  attention  directed  to  decisions  to  that  ef- 
fect. The  determining  body  in  these  particular  cases  doubtless 
allowed  the  mileage  book  rates,  not  because  of  the  contractual 
relations  between  the  parties,  but  rather  because  they  were  just 
and  reasonable  and  properly  within  similar  classified  rates^  to 

which  petitioners  now  take  refuge, 
P.U.R.191SE. 
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The  paramount  power  of  the  state,  through  its  agencies,  to  de- 
termine that  rates  are  just  and  reasonable,  remains  therein,  and 
hoth  utility  and  individual  are  prevented  from  the  exercise  there- 
of. 

The  approval  of  fixed  contract  of  the  diaractcr  described  is 
antagonistic  to  the  true  spirit  of  utility  rule  and  regulation  pro- 
duced throu^  many  ages  of  broad  constructive  effort  for  the 
benefit  of  all  people  in  common.  If  otherwise,  the  utility  and 
individual  could  indirectly  do  what  they  could  not  directly  ac- 
complish. 

Assuming  that  the  regular  rates  for  domestic  lighting  were 
unreasonably  low,  yet  protected  by  contract,  and  the  power  rates 
Avere  abnormally  high  and  unprotected  by  contract,  and,  in  order 
to  equalize  the  same,  it  became  necessary  to  raise  the  rates  for 
domestic  lighting,  would  the  state  be  defeated  from  exercising 
justice  because  of  the  contract  ? 

Assuming  that  the  rates  for  all  classes  of  customers  were  just 
and  reasonable,  but,  by  reason  of  war  conditions,  it  became  neces- 
sary to  make  a  horizontal  increase  in  all  rates,  would  this  Board 
be  prevented  from  raising  the  rates  of  one  class  of  customers, 
because  of  the  existence  of  contracts  similar  to  those  under  dis- 
cussion ? 

In  the  present  case,  the  Board  decided  it  was  just  and  rea- 
sonable to  approve  of  a  war  surcharge  on  one  class  of  rates.  If 
the  Board  properly  exercised  its  judgment,  its  determination 
cannot  be  impeached.  Utility  regulation  contemplates  the  ad- 
ministration of  the  state's  power  to  regulate,  and  not  the  defeat 
thereof  by  the  parties  whose  rates  are  being  determined.  If 
otherwise,,  the  burden  of  increased  costs  on  a  utility  with  1,00(V 
customers  could  be  shifted  by  999  contract  customers  to  the  one 
customer  without  a  contract,  possibly  resulting  in  the  suspension 
of  that  beneficial  service  to  the  public  it  is  the  functional  duty 
of  all  regulatory  bodies  to  insure. 

Reference  has  be^L  made  to  the  New  York  Steam  Co.  Case, 
decided  by  the  New  York  Public  Service  Commission,  First 
District,  P.U.R.1918B,  866,  which  holds:  "A  public  utility  can- 
not, by  filing  a  new  schedule,  abrogate  rate  contracts  lawfully 
made,  pursuant  to  a  former  schedule,"  etc. 

A  careful  examination  of  the  case,  however,  indicates  that 
P.U.R.1918E. 
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there  is  some  distinction  between  it  and  the  present  case.  It 
appears  that  the  New  York  Public  Service  Commissions  Law 
provides  as  follows :  "Unless  the  Commission  otherwise  orders, 
no  change  shall  be  made  in  any  rate  or  charge,  or  in  any  form 
of  contract  or  agreement  or  any  rule  or  r^ulation  relating  to 
any  rate,  charge  or  service,  or  in  any  general  privilege  or  facil- 
ity, which  shall  have  been  filed  or  published  by  a  steam  corpora- 
tion, person  or  municipality  in  compliance  with  an  order  of  the 
Commission,  except  after  thirty  days'  notice  to  the  Commission 
and  the  publication  for  thirty  days  as  required  by  order  of  the 
Commission,  which  shall  plainly  state  the  changes  proposed  to 
be  made  in  the  schedule  then  in  force  and  the  time  when  the 
change  will  go  into  effect.  The  Commission  for  good  cause 
shown  may  allow  changes  without  requiring  the  thirty  days' 
notice  under  such  conditions  as  it  may  prescribe." 

Under  this  provision,  it  is  customary  for  the  New  York  Com- 
mission to  grant  a  '^special  permission"  for  putting  into  effect  a 
late  schedule  or  supplement,  without  in  any  way  passing  upon 
the  justness  or  reasonableness  of  the  rates  or  rate  regulations 
therein  provided.  Hence,  the  Commission  acted  ministerially 
imder  said  section,  and  did  not  pass  on  the  rates  until  the  subse- 
quent investigation. 

It  was  stated  in  the  New  York  report  that  the  contracts  were 
valid,  and  not  unduly  discriminatory  when  entered  into.  It 
should  be  noted  that  the  New  York  Commission  did  not  make 
any  finding  as  to  whether  the  new  rates  were  just  and  reasona- 
ble, until  it  investigated  the  matter  for  the  purpose  of  making 
the  decision  herein  mentioned,  when  it  decided  negatively : 

"2.  That  the  schedule  of  June  1,  1917,  is  unjust,  unreasona- 
ble, and  unlawful,  in  so  far  as  it  does  not  provide  a  separate 
classification  for  contracts  in  force  on  that  date  and  made  in 
conformity  with  the  schedule  effective  November  1,  1916." 

It  appears  that  the  decision  of  the  New  York  Commission, 
vvhich  holds  that  the  schedule  of  June  1,  1917,  is  unjust  and  un- 
reasonable, was  based  largely  on  its  judgment  on  the  facts  and 
merits  of  the  case,  and  not  necessarily  on  a  legal  presumption 
that  the  contracts  were  paramoimt  to  the  state's  right  of  con- 
trol. 
P.U.R.1918E. 
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It  is  pertinent  to  call  attention  that  the  New  York  Commission 
contemplates  a  further  investigation  of  the  schedule  rates  and 
charges,  as  is  evidenced  by  the  following  statement  in  its  decision : 

^  With  respect  to  the  reasonableness  generally  of  the  basic  rates 
and  charges  set  forth  in  the  schedule,  further  hearings  are  to  be 
held,  and  no  determination  thereon  is  here  made." 

Allusion  is  made  in  the  New  York  Steam  Company's  decision, 
.0  mileage  rates  and  commutation  rates,  stating  that  it  is  a  prac- 
dce  to  permit  the  use  of  books  and  tickets  which  were  outstand- 
ing at  the  time  of  the  increase,  until  their  expiration,  indicating 
that  by  reason  of  this  practice,  and  no  complaints  thereunder,  it 
IS  persuasive  that  the  prevalent  view  is  that  such  contracts  are 
m  a  separate  class,  and  not  affected  by  new  tariffs. 

The  fact  that  it  is  also  a  frequent  practice  to  stipulate  in  con- 
tiacts  that  the  right  to  enforce  the  contract  is  subject  to  the 
state's  power  of  regulation,  in  our  judgment  also  indicates  that 
the  state's  paramount  right  of  control  is  recognized. 

It  may  not  be  amiss  to  state  tTuU  the  contract  riders  svbse- 
quently  attached  to  the  New  York  Steam  Company  schedules, 
though  not  affecting  the  particular  case  decided,  had  a  similar 
clause  inserted  therein.  It  is  our  opinion  that  the  state's  para- 
mount right  of  control  is  a  condition  implied  by  law  in  all  con- 
tracts of  this  character,  even  though  not  stipulated  therein. 

The  Board,  in  the  exercise  of  its  judgment  on  the  facts  and 
merits  of  the  case  by  its  determination  of  February  27,  1918, 
affirmatively  decided  that  said  rates  were  just  and  reasonable. 
In  view  of  the  Board's  opinion  that  it  is  equitable  that  the  war 
surcharge,  or  emergency  rate,  should  affect  all  power  customers, 
and  is  just  and  reasonable,  as  evidenced  by  its  said  former  re- 
port and  these  conclusions,  and  the  further  fact  that  contracts  of 
the  character  under  discussion  are  antagonistic  to  the  true  spirit 
of  utility  regulation  (in  the  absence  of  further  clarification  by 
judicial  decree  of  the  recent  decision  of  the  New  York  Commis- 
sion), we  follow  the  broad  principles  of  utility  law  and  regula- 
tion evidenced  by  judicial  promulgation. 

The  Board,  therefore,  finds  and  determines  that  the  new  sched- 
ule of  rates  filed  by  the  respondent  company,  pursuant  to  the 

IMUMOISE. 
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determination  of  the  Board  dated  February  27,  1918,  should, 
and  do,  affect  all  power  customers. 

Dated  June  29,  1918. 

John  W.  Slocum,  Alfred  S.  March,  and  (Jeorge  F.  Wright, 
CommissicmerB* 


NEW  JERSEY  BOARD   OF  PUBLIC  UTILITY   COKMISSIONERS. 

EE  PUBLIC  SERVICE  RAILWAY  COMPANY. 

Conatitutlondl  law  —  Itnpaimtent  of  amtract  —  Franchise  rates  — 
Power  of  Commission, 

1.  The  New  Jersey  Commission  has  power  to  increase  street  railway 
rates  regardless  of  the  existence  of  municipal  ordinances  limiting  the 
rate  of  fares  to  be  charged. 

Metui'n  —  Emergency  relief  —  What  constitutes  emergency, 

2.  An  emergency  for  which  a  utility  is  entitled  to  relief  by  a  tem- 
porary emergency  rate  exists  where,  by  reason  of  general  conditions 
not  affecting  the  applicant  utility  alone,  the  operating  revenues  are 
insufficient  to  operate  and  maintain  its  property  and  to  pay  fixed 
charges,  a  default  in  tlie  payment  of  which  would  jeopardize  the  sol- 
vency of  the  company. 

JRettim  —  War  conditions  — >  Stocliholders  to  share  burden, 

3.  Stockholders  in  public  utilities  must  share  in  the  burdens  and 
hardships  resulting  from  financial  changes  due  to  the  war,  and  cannot 
expect  to  escape  wholly  therefrom. 

Evidence  —  Expert  not  present  for  examination  —  Weight  to  he  at' 
t€tch€il  to  appraisal, 

4.  The  New  Jersey  Board  of  Public  Utility  Commissioners  is  not 
warranted  in  giving  any  consideration  to  an  appraisal  by  a  party  who 
was  not  produced  as  a  witness  for  examination  or  cross-examination  on 
his  report. 

Return  —  Emergency  relief  —  Street  railways  —  Cliange  from  fiat 
rates  to  zone  system. 

5.  Although  a  change  from  a  flat  rate  to  a  zone  system  of  fares 
on  a  street  railroad  would  tend  to  make  the  cost  of  the  service  more 
nearly  its  value  to  the  passengers,  and  to  secure  maximum  revenue  at 
the  minimum  equitable  cost,  and  to  make  the  cost  per  unit  of  service 
more  equitable,  nevertheless  it  cannot  be  resorted  to  furnish  emergency 
relief  because  of  the  long  delay  that  would  ensue  before  such  a  system 
<x)uld  be  developed  and  equitably  applied. 

Betum  —  War  emergency  —  Street  railways  —  Car  mile  basis. 

6.  If  a  street  railway  company  is  allowed  a  uniform  revenue  per 
car  mile,  the  total  cost  per  car  mile,  which  docs  not  vary  largely  in 
percentage,  would  be  assessed  on  the  few  remaining  passengers  when 

P.U.R.1018E. 
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the  suburban  area  is  reached,  and  would  make  the  cost  of  the  service 
so  largely  exceed  its  value  that  the  method  would  fail  by  reason  of  such 
high  cost  to  the  passengers. 
Betum  —  Emergency  relief  —  Street  rt^iltvays  — •  Charge  for  transfers. 

7.  The  New  Jersey  Commission  authorized  a  street  railway  company 
which  was  in  need  of  additional  revenue  as  a  war  emergency  relief 
measure,  to  make  a  charge  of  1  cent  for  transfers,  because  by  that 
method  the  additional  revenue  required  could  be  promptly  secured,  and 
the  additional  burden  would  in  general  be  borne  by  the  long-haul  pas- 
sengers. 

Depreciation  —  Fund  —  Diversion  to  dividends, 

8.  To  divert  to  the  payment  of  dividends  money  credited,  or  which 
should  go  to  credit  of  the  depreciation  fund,  and  so  destroy  the  assur- 
ance of  the  continuance  of  safe,  adequate,  and  proper  service,  is  wholly 
imju8tified,  and  a  violation  of  the  paramount  duty  of  the  utility. 

[July  10,  1918.] 

Application  by  the  Public  Service  Railway  Company  for 
permission  to  raise  its  rates  from  5  cents  to  7  cents  and  to  make 
a  charge  of  2  cents  per  each  transfer  issued  on  payment  of  a 
cash  fare  at  a  charge  of  1  cent  for  each  transfer  issued  on  a 
transfer;  petition  dismissed,  but  utility  authorized  to  impose  a 
^var  surcharge  of  1  cent  on  all  initial  transfers. 

Appearances:  Marshall  Van  Winkle  and  George  L.  Eecord 
for  New  Jersey  State  League  of  Municipalities;  Thomas  N.  Mc- 
Carter,  Frank  Bergen,  E.  W.  Wakelee,  and  L.  D.  H.  Gilmour 
for  Public  Service  Railway  Company ;  L.  Edward  Herrmann  f or 
the  Board. 

By  the  Commission:  The  Public  Service  Railway  Company 
is  a  corporation  of  this  state,  operating  a  street  railway  system 
in  146  municipalities  of  this  state. 

On  March  5,  1918,  it  filed  a  petition  with  the  Board  in  whicli 
it  alleged  that  the  cost  of  maintaining  and  operating  its  system 
during  1918  had  abnormally  increased  above  the  correspoudiiiii 
expenses  in  1917. 

That  in  the  year  1917,  on  account  of  increased  costs  of  labo  • 
and  materials,  the  cost  of  maintenance  and  renewals  of  way^ 
structures,  and  equipment,  the  cost  of  power  and  of  all  other 
materials  required  in  the  conduct  of  its  business  h^s  greatly  in- 
creased over  1916;  that  the  conditions  giving  rise  to  such  in- 
creased costs  in  1917  still  exist,  and  that  such  costs  will  continiK^ 

to  increase  in  the  year  1918  over  present  costs;  that  it  needs 
P.U.R.1918E. 
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large  sums  of  money  to  maintain  and  improve  its  street  railway 
system  in  order  to  enable  it  to  meet  the  present  demands  for 
service  and  to  provide  for  the  growing  demands  for  service  re- 
quired by  the  government  and  the  public,  and  that  it  will  be 
unable  to  obtain  the  new  capital  necessary  for  such  additional 
construction,  equipment,  and  extensions;  that  the  present  rates 
of  fare  charged  are  unjust,  unreasonable,  and  insufficient  to  al- 
low it  to  furnish  reasonable  and  adequate  service  and  maintain 
the  integrity  of  the  physical  property,  and  that  a  charge  of? 
cents  as  a  rate  of  fare  where  5  cents  is  now  charged,  ja  charge 
of  2  cents  for  the  first  transfer  and  an  additional  charge  of  1 
cent  for  a  transfer  issued  on  a  transfer  would  increase  its  annual 
revenue  $3,700,000,  which  approximates  the  amount  it  estimated 
it  would  require  to  operate  and  maintain  its  property  during 
the  present  year.    The  approval  of  the  said  rates  is  asked. 

On  March  19,  1918,  an  amendment  to  the  petition  was  filed, 
changing  the  relief  prayed  for  to  "emergency"  relief  required 
by  existing  conditions.  With  the  amended  petition  the  petitioner 
fled  as  rates  of  fare  to  be  charged  on  its  railway  system  on  and 
after  April  1,  1918,  a  schedule  as  follows: 

1.  A  fare  of  7  cents  where  5  cents  is  now  charged. 

2.  A  charge  of  2  cents  for  each  transfer  issued  on  payment  of 
a  cash  fare. 

3.  A  charge  of  1  cent  for  each  transfer  issued  on  a  transfer. 
Pursuant  to  directions  of  the  Board,  copies  of  the  petition  were 

mailed  to  the  mayors  of  all  the  municipalities  in  which  the  peti- 
tioner's road  operates.  Advertisements  containing  a  copy  of  the 
petition  filed  with  the  Board  and  advising  of  the  time  and  place 
of  hearing  were  also  inserted  in  newspapers  throughout  the  terri- 
tory served  by  the  company. 

Objections  to  the  authority  of  the  Board  to  proceed  without  a 
hearing  were  filed  by  various  municipalities,  and  answers  were 
filed  by  others,  all  of  which  alleged  the  existence  of  ordinances 
passed  by  these  municipalities  and  accepted  by  the  Public  Serv- 
ice Railway  Company  or  its  predecessors,  in  which  there  was  in- 
corporated 'the  provision  that  the  rate  of  fare  to  be  charged  bv 
the  railway  company  within  the  corporate  limits  of  the  munici- 
palities should  not  be  more  than  5  cents. 

It  was  claimed  that  these  ordinances  constituted  a  bar  to  the 
P.U.R.1918E. 
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Board  proceeding  in  the  matter,  and  that  it  was  without  power 
to  increase  the  maximum  rates  of  fare  specified  in  the  respective 
ordinances. 

Numerous  hearings  extending  over  several  months  were  held. 
'  Many  of  the  remonstrant  municipalities  were  members  of  an 
association  known  as  the  "League  of  New  Jersey  Municipali- 
ties." Instead  of  appearing  individually  these  municipalities 
joined  in  opposition  in  the  proceedings  and  were  represented  by 
associated  counsel.  Other  municipalities  appeared  by  individual 
counsel. 

[1]  The  question  of  the  jurisdiction  of  the  Board  presented 
by  all  the  municipalities  in  which  ordinances  had  been  passed 
by  the  municipality  and  accepted  by  the  railway  company,  or  its 
predecessors,  limiting  the  rate  of  fares  to  be  charged  was  duly 
considered  by  the  Board. 

That  the  Board  has  power  to  increase  rates  regardless  of  the 
existence  of  such  ordinances  has  been  aflSrmatively  declared  by 
cur  courts. 

The  case  of  Bradley  Beach  v.  Atlantic  Coast  Electric  K.  Co. 
was  pending  in  the  court  of  errors  and  appeals  during  this 
proceeding.  In  that  case  the  Board  had  ordered  the  issuance 
of  a  transfer  beyond  the  corporate  limits  of  Bradley  Beach,  which 
in  effect  was  a  reduction  of  the  maximum  fare  specified  in  the 
ordinance.  The  supreme  court  had  set  this  order  aside,  holding 
that  the  ordinance  constituted  an  inviolable  contract. 

That  the  Board  has  power  to  increase  rates  despite  the  exist- 
ence of  a  similar  ordinance  or  ordinances  was  subsequently  held 
by  the  supreme  court  in  the  case  of  the  Northampton,  E.  &  W. 
Traction  Co.  v.  Public  Utility  Comrs.  —  N.  J.  L.  — ,  102  Atl. 
930.  The  court  of  errors  and  appeals,  in  June,  1918,  set  aside 
the  judgment  of  the  supreme  court  in  the  Bradley  Beach  Case, 
and  comprehensively  stated  the  Board's  power  to  fix  rates  despite 
the  existence  of  such  ordinances ;  not  only  to  increase  where  the 
same  were  found  to  be  unjust,  unreasonable,  and  insufficient,  but 
to  reduce  rates  specified  in  the  ordinance  when  the  same  were 
found  to  be  excessive.  This  court  decision  disposes  of  the  con- 
tention of  the  municipalities  that  the  Board  is  without  juris- 
diction. 

The  original  petition  as  amended  restricts  and  confines  the  peti- 
P.U.R.1918E.  68 
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tioner  to  "emergency  relief  required  by  existing  conditions.''  The 
"existing  conditions,"  the  evidence  shows,  are  the  result  of  the 
increased  cost  of  labor  and  materials  employed  in  the  main- 
tenance and  operation  of  the  street  railway  due  to  the  abnormal 
conditions  brought  about  by  the  war.  'No  argument  is  necessary 
10  establish  that  the  prices  of  most,  if  not  all,  conunodities  and 
Avages  of  labor,  have  increased.  It  now  becomes  pertinent  to  con- 
sider to  what  extent  the  increased  wage  of  labor  has  affected 
those  employed  in  street  railway  operation  and  maintenanoe^  as 
well  as  how  and  to  wlmt  extent  the  prices  of  materials  entering 
into  the  maintenance  and  operation  of  street  railways  have  been 
affected. 

These  are  the  essential  elements  to  be  regarded  in  considering 
the  reasonableness  of  existing  rates  in  abnormal  times,  and  the 
only  relief  which  could  be  predicated  upon  them  would  be  "emer- 
^oncy  relief,"  temporary  and  limited  in  extent,  designed  to  meet 
and  tide  over  a  general  condition  not  affecting  the  applicant  util- 
ity alone.  Ordinarily,  in  fixing  just  and  reasonable  rates,  the  ac- 
cepted standard  is  a  rate  which  will  afford  a  fair  return  upon  the 
Aahie  of  the  property  used  and  useful  in  serving  the  public.  The 
application  of  this  standard  requires  ascertaining  the  valu6  of  the 
utility's  property. 

To  ascertain  the  value  of  the  property  of  a  utility  requires 
exhaustive  investigation,  and  is  inconsistent  with  the  granting 
of  emergency  relief  required  by  general  conditions.  All  com- 
missions and  engineers  will  agree  that  as  a  practical  matter  it 
is  more  difficult,  and  requires  more  time  and  labor,  to  determine 
the  values  of  the  properties  oi  steam  railroads  and  electric  rail- 
ways than  that  of  other  public  utilities.  These  utilities  by  rea- 
son of  their  peculiar  development  require  most  careful  expert 
investigation  of  the  financial  history  of  each  company  in  the 
process  of  ascertaining  value.  When,  as  in  the  present  case,  there 
are  numerous  subsidiary  companies  leased  for  long  terms,  at  rent- 
als forming  a  large  part  of  the  fixed  charges  of  the  petitioner, 
and  these  fixed  charges  and  interest  are  attacked  as  extravagant, 
excessive,  and  unwarranted,  the  investigation  required  under  nor- 
mal, general  conditions  becomes  still  more  complicated  and  time 
P.U.R.1918E. 
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consuming.  The  Board  must,  however,  define  an  emergency  and 
matters  it  will  consider  in  emergency  applications. 

[2]  An  emergency  for  which  a  carrier  is  entitled  to  relief  hy  a 
temporary  emergency  rate  exists  where,  by  reason  of  general  con- 
ditions not  affecting  the  applicant  viility  alone,  the  operating 
revenues  are  insufficient  to  operate  and  maintain  its  property  and 
to  pay  rentals  and  interest  on  such  of  its  securities,  a  default  in 
the  payment  of  which  would  jeopardize  the  solvency  of  the  coni- 
]/any. 

The  evidence  in  the  case  indicates  that  no  new  capital  is  at 
present  intended  to  be  secured  by  the  petitioners  for  extensions. 
That  the  only  extensiohs  contemplated  by  it  ai-e  those  necessary  to 
serve  localities  where  industries  have  been  erected  and  engaged  in 
the  manufacture  of  war  munitions  and  governmental  work.  In 
these  cases,  the  Federal  government  has  furnished  or  will  furnish 
the  necessary  capital  to  make  the  extensions. 

The  present  case,  therefore,  is  not  like  those  heretofore  consid- 
ered by  this  Board,  in  which  the  factors  affecting  the  marketa- 
bility of  new  issues  of  securities  to  raise  capital  for  extensions 
need  be  taken  into  account. 

[3]  During  the  war  period  and  in  accordance  with  national 
and  state  war  policies,  while  in  underwriting  normal  returns  for 
public  utilities  we  should  allow  rates  sufficient  to  keep  the  utility 
solvent  and  in  good  operating  condition,  we  must  also  continue 
cur  declared  policy  of  disallowing  rates  in  war  times  for  the  pur- 
pose of  increasing  dividends.  Stockholders  in  such  corporations 
must  share  in  the  burdens  and  hardships  restdting  from' financial 
changes  due  to  the  war,  and  cannot  expect  to  wholly  escape  there- 
from. 

[4]  The  Cooley  valuation  of  the  petitioner's  property  was  sub- 
mitted at  the  request  of  the  Board's  counsel.  It^  admission  was 
f»ppo8ed  by  counsel  for  the  municipalities.  Dean  Cooley  was  not 
produced  as  a  witness  for  examination  or  cross-examination  on 
his  report.  The  Board  is  therefore  not  warranted  in  giving  it 
consideration,  and  has  not  done  so. 

Our  investigation  has  therefore  been  confined  to  ascertaining 

from  the  evidence  the  financial  needs  of  the  petitioner  to  keep  it 

solvent  and  in  good  operating  condition  to  serve  the  public. 
P.U.R.1918E. 
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Elements  to  Be  Considered. 

From  the  above  it  becomes  apparent  that  our  consideration 
must  be  confined  to  the  following: 

1.  Operating  revenue. 

2.  Operating  expenses  and  taxes. 

3.  Income  deductions. 

4.  Appropriation  for  depreciation  reserve. 

5.  Wage  increases. 

6.  Taxes  on  additional  revenue. 

The  company's  estimate  of  relief  required  was  set  forth  in 
exhibit  P-3.  It  purported  to  show  the  estimate  of  operating  re- 
sults for  the  present  year  on  the  basis  of  present  costs,  the  neces- 
sary wage  increases,  and  the  additional  gross  revenue  required 
to  offset  the  deficit  for  the  year,  on  the  basis  of  the  financial 
results  of  1916.  The  estimated  total  operating  revenues  for 
1918  are  $18,883,983.83.  This  includes  revenue  from  transpor- 
tation and  revenue  from  operations  other  than  transportation. 
For  operating  expenses  and  taxes  there  is  estimated  $13,752,- 
720.87.  This  leaves  the  net  operating  income  before  deducting 
depreciation  of  $5,131,262.96.  To  this  is  added  the  sum  of 
$12,000,  operating  income  from  other  operations  and  nonoperat- 
ing  income  amounting  to  $200,000.  This  nonoperating  income 
is  made  up  of  interest  on  investments,  bank  balances,  and  the 
like,  making  the  gross  corporate  income  before  deducting  depre- 
ciation $5,343,262.96.  The  income  deductions  amount  to  $5,- 
165,745.15,  which  is  the  sum  total  of  the  interest  on  the  fimded 
debt  and  rentals  of  the  underlying  properties. 

It  is  estimated,  therefore,  that  the  balance  available  for  depre- 
ciation, dividends,  and  surplus  amounts  to  $177,517.81.  The 
estimated  appropriation  for  depreciation  reserve  is  $1,188,- 
149.61.  This  sum  provides  for  an  amount  of  replacement  and 
renewal  work,  for  way,  structures,  and  equipment  equal  to  the 
work  carried  out  in  1916  at  the  prices  now  prevailing.  This, 
it  is  estimated,  would  leave  a  deficit  of  $1,010,631.80,  on 
the  estimated  revenue  at  present  rates.  For  dividends  the  peti- 
tioner proposes  an  amount  on  the  capital  stock  outstanding  equal 
to  that  paid  in  1916  of  $1,491,066.38  and  8  per  cent  on  the  addi- 
tional stock  now  authorized  of  $1,250,000  or  $100,000,  resulting 
P.U.R.1918E. 
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in  an  estimated  deficit  for  the  year  of  $2,601,698.18.  The  com- 
pany also  estimates  the  annual  amount  of  wage  increases  neces- 
sary, and  not  included  in  the  above  stated  operating  expenses,  at 
$635,714,  and  the  amounts  to  be  paid  for  franchise  taxes  and 
Federal  income  taxes  on  the  additional  revenue  sought  at  $257,- 
061.51,  making  the  total  estimated  deficit  for  the  present  year 
of  $3,494,473.69.  Since  this  estimate  was  prepared,  the  presi- 
dent of  the  petitioner  testified  that  labor  difficulties  had  arisen 
resulting  in  an  additional  wage  increase  of  $450,000,  making  the 
total  annual  wage  increase  $1,085,714.  Based  on  this  estimate, 
the  additional  revenue  required  would  be  $3,687,412.18.  Ac- 
cordingly, the  franchise  taxes  and  Federal  income  taxes  would 
be  increased  on  the  additional  revenue  required  to  approximately 
$292,700,  making  the  total  estimated  deficit  $3,980,112.18. 

Comparison. 

The  Board  has  carefully  scrutinized  and  analyzed  the  fore- 
going estimates  of  operating  revenue  and  expenses  for  the  year 
1918  made  up  by  the  company,  in  comparison  with  the  corre- 
sponding revenues  and  expenses  in  previous  years,  and  in  com- 
parison with  the  actual  results  of  operation  diu'ing  the  first  four 
months  of  1918,  as  set  forth  in  the  statement  filed  by  the  com- 
pany in  accordance  with  conference  ruling  No.  15.  This  is  a 
statement  showing,  among  other  things,  the  income,  operating 
expenses,  and  revenue  deductions  for  the  calendar  years  1914, 
1915,  1916,  1917,  and  for  the  first  four  months  of  1918. 

We  are  well  aware  that  the  car  mileage  operated  during  the 
early  months  of  1918  was  less  than  the  car  mileage  operated 
during  the  corresponding  months  of  1917  (as  shown  by  objec- 
tor's exhibit  0-37)  and  less  than  the  car  mileage  which  might 
have  been  expected  during  that  period  of  1918 ;  and  that  conse- 
quently the  operating  expenses  during  that  period  were  less  than 
they  would  have  been  had  the  car  mileage  been  greater.  On  the 
other  hand,  we  are  also  aware  that  the  weather  conditions  were 
unusually  severe  during  the  early  months  of  1918,  and  the  operat- 
ing expenses  were  consequently  presumably  materially  higher 
than  they  would  have  been  with  nonnal  weather  conditions. 

The  Board  is  of  the  opinion  that  it  is  reasonable  to  judge  the 
estimates  of  the  revenues  and  expenses  for  the  year  1918  on  the 

P.U.R.1918E. 
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basis  of  the  I'esults  of  operation  during  the  first  four  months  of 
the  year,  especially  in  view  of  the  fact  that  any  increase  in  rates 
Mhich  may  be  granted  may  be  expected  to  decrease  the  trafiic  to 
some  extent,  and  will  therefore  tend  to  decrease  operating  ex- 
penses. 

From  analysis  and  comparison  we  have  set  up  estimates  dif- 
fering somewhat  from  those  made  by  the  company,  whicli  appear 
more  reasonable  in  the  light  of  the  operating  results  of  previous 
years  and  of  the  first  four  months  of  1918. 

In  these  estimates  the  revenue  from  transpoiiiation,  without  a 
change  of  rates,  is  estimated  at  $18,434,000  on  the  basis  of  the 
revenues  during  the  first  four  months  of  the  year  and  the  relation 
to  be  expected  between  the  revenue  during  that  period  and  the 
revenue  during  the  entire  year,  as  detemiined  from  the  records 
of  previous  years.  The  revenue  from  operations  other  than  trans- 
portation is  estimated  at  $600,000  on  the  basis  of  revenues  from 
the  same  source  during  the  past  years,  talking  into  consideration 
the  increase  in  this  revalue  from  year  to  year,  and  also  takin<r 
the  relative  amount  of  this  revenue  received  during  the  first  four 
months  of  1918,  as  compared  with  that  received  during  the  coi^ 
responding  months  of  previous  years.  The  operating  expenses 
and  taxes  are  estimated  at  $13,010,000  on  the  basis  of  the  expense 
imd  taxes  during  the  first  four  months  of  1918  and  the  relation 
to  be  expected  between  the  expenses  for  those  four  months  as  com- 
pared with  the  expenses  for  the  entire  year,  as  determined  from 
the  records  of  previous  years.  The  operating  income  from  other 
sources  is  estimated  at  $11,000  in  the  same  manner.  The  non- 
operating  income  is  estimated  at  $220,000  on  the  basis  of  the 
income  from  this  source  during  past  years.  The  appropriation 
to  depreciation  reserve  is  taken  at  $800,000.  The  company 
claims  $1,188,149.61  as  a  reasonable  allowance  for  this  expense, 
on  the  gi'ound  that  owing  to  the  increased  cost  of  labor  and  ma- 
terials it  would  require  this  amount  of  money  to  do  in  1918  the 
same  amount  of  work  which  was  done  in  1916  for  $728,001.18. 
It  is  undoubtedly  tnie  that  the  cost  of  labor  and  materials  has  ad- 
vanced greatly,  and  that  more  money  would  be  required  to  do  a 
piece  of  woi*k  under  the  conditions  now  prevailing  than  would 
Lave  been  required  to  do  an  equal  amount  of  work  in  1916. 

The  Public  Service  Railway  Company  leased  its  power  plants 
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to  the  Public  Service  Electric  Company  in  1010.  Under  the 
terms  of  this  lease  the  electric  company  is  required  to  provide 
for  maintenance,  repairs,  and  replacements.  To  this  extent  the 
petitioner  is  relieved  from  the  necessity  of  providing  for  the 
depreciation  of  these  properties.  It  therefore  becomes  necessary 
to  ascertain  what  proper  depreciation  should  be  allowed  for  the 
remaining  property.  The  amounts  appropriated  to  the  deprecia- 
tion reserve  and  the  amounts  actually  spent  for  replacements  and 
renewals,  annually,  together  with  the  book  amount  of  fixed  capi- 
tal in  each  of  the  five  years,  are  8ho\vn  in  the  following  table: 

Debits  and  Credits  to  Reserve  for  Accrued  Amortization  (Depreciation). 


Year. 


1913  .. 

1914  .. 
1015  .. 

1916  .. 

1917  .. 

5  years 


Debits  for 

Replacements  Made 

Amt.  In  %  Fixed  Cap. 


$452,503; 

0.51% 

314,2931 

0.35 

522,722 

0.58 

489,038 

0.51 

460,756 

0.47 

$2^9,312;    0.487% 


Credits  ThroughDebits  l        Fixed 
to  Expense  Accounts         Capital 
Amt.  In  %  Fixed  Cap.     by   Books. 


$472,496 

0.54% 

469;466 

0.53 

616,384 

0.69 

731,228 

0.77 

179,935 

0.18 

$2,469,509 


$88,052,203 
88,798,181 
89,603,042 
95,564,747 
97,400,383 


0.538      I  $459,418,556 


If  we  apply  the  average  percentage  of  0.538  per  cent,  this 
being  the  resultant  percentage  obtained  from  an  analysis  of  the 
table  above,  to  the  book-fixed  capital  for  1916,  the  amount  of 
$514,138  is  the  amount  that  should  have  been  appropriated  to 
the  reserve  for  1916.  Applying  the  percentage  estimated  in- 
creased costs  of  the  company  162.4  per  cent,  this  being  the  per- 
centage used  by  the  petitioner  as  representing  the  increased  costs 
of  labor  and  materials  in  1918  as  compared  with  1916  prices, 
gives  $834,960  as  the  average  figure  for  the  year  1918.  Using 
in  the  same  way  the  average  percentage  of  realized  depreciation 
as  represented  by  debits  to  the  reserve  applied  to  the  fixed  capital 
gives  $465,400  for  1916 ;  and  again  applying  the  same  percent- 
age used  by  the  petitioner  for  the  increased  costs  of  labor  and 
materials  in  1918  gives  the  sum  of  $755,810  as  the  greatest 
realized  depreciation  (that  is,  actual  replacements  to  be  provided 
for  or  expected  in  1918),  if  the  same  proportional  amoimt  of 
work  can  be  done  in  this  period  of  difficulty,  considering  the 
scarcity  of  labor  and  materials.  For  these  reasons  we  conclude 
that  the  sum  of  $800,000  will  in  this  emergency  constitute  suffi- 
cient appropriation  to  the  depreciation  reserve  for  1018. 

P.U.R.1918B. 


Digitized  by 


Google 


920        NEW  JERSEY  BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS. 

The  testimony  is  to  the  effect  that  the  wage  changes  will  re- 
sult in  a  total  estimated  increase  of  $1,086,000.  From  the  fore- 
going estimates  of  revenues  and  expenses,  operation  on  this  basis 
would  produce  an  annual  deficit  of  $797,000.  If  provision  is 
made  for  providing  this  amount  of  additional  revenue,  the  addi- 
tional taxes  entailed  are  estimated  at  $63,000.  On  the  foregoing 
basis  the  total  amount  which  must  be  added  to  the  company's 
revenues  in  order  to  enable  it  to  meet  its  operating  expenses,  pay 
bond  interest  and  rentals  on  leased  properties,  provide  a  reasona- 
ble appropriation  to  depreciation  reserve  and  increased  wages,  is 
estimated  at  $860,000. 

The  estimates  outlined  are  placed  beside  the  corresponding 
estimates  set  up  by  the  company  in  the  following  table  [post,  p. 
921],  The  company's  estimates  are  taken  from  exhibit  P-3  with 
modification  in  reference  to  wage  increase  in  accordance  with 
subsequent  testimony,  and  a  corresponding  modification  in  the 
taxes  on  the  additional  revenue  required. 

Additional  Revenue  Required. 

To  enable  the  petitioner  to  render  safe,  adequate,  and  proper 
service  to  the  public,  we  conclude  that  approximately  $860,000 
additional  revenue  will  be  required. 

Methods  of  Obtaining  Additional  Revenue. 

Zone  Ba&is: 

[5]  This  additional  revenue  might  be  secured  by  increasing 
the  flat  5-cent  fare  now  charged  by  introducing  a  zone  system  of 
charges  whereby  the  fare  should  be  commensurate  with  the  dis- 
tance traveled.  The  zoning  system  would  tend  to  make  the  cost 
of  the  service  more  nearly  approximate  its  value  to  the  passenger, 
and  would  tend  to  secure  the  maximum  revenue  to  the  operating 
company  at  the  minimum  equitable  cost  to  the  passengers  car- 
ried. It  would  also  tend  to  make  the  cost  per  unit  of  service 
more  equitable,  but  cannot  be  resorted  to  to  furnish  emergency 
relief  on  account  of  the  long  delay  that  would  ensue  before  such 
a  system  could  be  developed  and  equitably  applied. 

Car  MUe  Basis: 

[6]  It  may  be  suggested  that  the  company's  revenue  for  this 
emergency  should  be  based  on  a  study  of  the  average  revenue 

P.U.R.1918'e. 
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Company's 

Estimate  Ex. 

p-3. 

Board's 

Revised 

Estimate. 

Revenue  from  tr&nsDortation 

$18,418,783.83 

ftlfi  4.^4  000 

Revenue  from  operations  other  than  trans- 
portation  

465,200.00                 600,000 

Total  ODeratinfif  revenues   

$18,883,983.83           $19,034,000 
13,752,720.871           13,010,000 

OneratinfiT  exnenses  and  taxes 

Net  operating  income  before  deducting 
deoreciation   

1 
$5,131,262.96             ft6.024.000 

Operating  income— other  operations   

12,000.00 

11,000 

Xonoperating  income , 

$5,143,262.96 
200,000.00 

$6,035,000 
220,000 

Gross  corporate  income  before  deducting  de- 
Dreciation 

$5,343,262.96 
5,165,746.15 

$6,255,000 

Income  deductions  (interest  on  funded  debt 
and  rentals)    

6.166.000 

Balance    available    for    depreciation,    divi- 
dends, and  surplus , . 

1 
$177,517.81!           $1,089,000 

Appropriation  to  depreciation  reserve 

$1,188,149.61 

800,000 

Dividends — 

Capital       stock 

outsUnding  .  $48,750,000 

Earnings         in 

1916    $1,491,066.38 

Add'l          stock 
now    author- 
ized,   $1,250,- 
000  at  8%  . .                              100,000.00 

1  $1,010,631.80 
$1,591,066.38 

$289,000 

Deficit  or  surplus  for  the  year  at  this  point 

Annual  amount  of  wage  increases  necessary 

and  not  included  above   

1  $2,601,698.18 
«   1,085,714.00 

$289,000 
8  $1,086,000 

Deficit 

1$3,687,412.18 
292,700.00 

1  $797,008 

Amounts  to  be  paid  for  franchise  taxes  and 
Federal  income  taxes  if  additional  reve- 
nue required  is  allowed 

>  63,000 

Total  deficit 

1  $3,980,112.18 

1  $860,000 

1  Deficit. 

>  Revised  estimate  due  to  increased  wage  scale   ($635,714  plus  1460,000). 

s  Estimated  in  proportion  to  company^s  original  estimate. 

per  car  mile  adjusted  to  present  conditions.    The  Board  does  not 

consider  that  this  method  is  logical  or  feasible.     The  cars  in 

thickly  populated  traffic  centers  are  usually  crowded  to  capacity 

at  certain  hours,  and  the  revenue  per  car  mile  in  that  portion  of 

the  line  is  high ;  as  the  car  proceeds,  when  the  suburban  area  is 

reached  or  passed,  the  load  becomes  very  light.    If  the  company 

were  allowed  a  uniform  revenue  per  car  mile,  the  total  cost  per 
P.U.R.1918E. 
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ear  mile  (which  does  not  vary  largely  in  percentage)  would  be 
assessed  on  the  few  remaining  passengers,  and  woidd  make  tlie 
cost  of  the  service  so  largely  exceed  its  value  that  the  method 
would  fail  by  reason  by  such  high  cost  to  the  passengers. 

Transfer  Basis: 

[7]  The  company  estimates  in  exhibit  P-7  a  charge  of  1  cent 
for  each  transfer  issued  on  a  base  fare  of  5  cents  will  provide 
approximately  $860,000  of  additional  revenue  per  year,  which 
is  substantially  the  amoimt  of  additional  revenue  required.  By 
making  a  charge  for  transfers  the  additional  revenue  now  re- 
quired can  be  promptly  secured  and  at  the  same  time  the  addi- 
tional burden  will,  in  general,  be  carried  by  the  long-haul  pas- 
sengers, since,  as  a  rule,  the  average  total  length  of  the  ride  by 
passengers  who  use  transfers  (including  the  ride  on  the  cash  fare 
and  the  ride  on  the  transfer)  is  longer  than  the  average  ride  of 
passengers  not  using  transfers.  The  transfer  charge  seems  to  be 
the  best  applicable  in  the  present  case,  and  we  have  accordingly 
£(dopted  this  method. 

Recommendations. 

Depreciation  Keserve. 

[8]  The  continuous  maintenance  of  safe,  adequate,  and  proper 
service  is  the  paramount  duty  of  a  public  utility. 

Such  continuous  service  can  only  be  assured  by  the  main- 
tenance of  a  proper  depreciation  reserve. 

This  fact  is  recognized  in  the  system  of  accounts  adopted  by 
this  Board  and  by  the  company  in  the  setting  up  of  a  deprecia- 
tion reserve.  This  depreciation  reserve  is  built  up  out  of  the 
rates.  In  the  year  1917  the  appropriation  for  depreciation  re- 
serve, which  should  have  been  credited  thereto,  was  depleted  to 
the  extent  of  over  $500,000  and  used  to  pay  dividends. 

To  divert  to  the  payment  of  dividends  moneys  credited  to  or 
v;hich  should  go  to  the  credit  of  this  reserve,  and  so  destroy  the 
assura/nce  of  the  continuance  of  safe,  adequatej  and  proper  serv- 
ice, is  wholly  unjustified  and  a  violation  of  the  paramount  dviy 
of  the  tUility. 

If  the  earnings  of  a  utility  will  not  admit  of  the  maintenance 

of  a  proper  depreciation  reserve  and  a  fair  return  upon  the  prop- 
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orty  used  and  useful,  tlie  remedy  is  not  to  be  found  in  the  reduc- 
tion of  the  amount  carried  to  or  the  depletion  of  the  depreciation 
reserve,  but  in  a  prompt  application  to  this  Board  for  relief, 
before  which  the  interrelated  question  of  the  continuous  main- 
tenance of  safe,  adequate,  and  proper  service  and  of  just  and  rea- 
sonable rates  may  be  considered,  and  all  parties  affected — the 
utility  and  the  public — ^heard. 

Valuation  and  Leases. 

The  president  of  the  petitioner  urged  that  not  even  in  normal 
times  was  the  return  received  by  the  company  a  fair  return  on 
the  fair  value  of  the  property  used  in  the  service  of  the  public, 
basing  his  conclusion  upon  the  Cooley  valuation  and  the  addition 
thereto  of  an  allowance  of  intangibles  estimated  by  him.  The 
municipalities  properly  denied  this  and  criticized  the  valuation 
from  an  inspection  and  analysis  thereof.  The  compiler  of  the 
appraisal  was  not  produced,  and,  as  we  have  said  above,  no  con- 
siderati(m  was  given  by  us  to  it 

In  the  fixed  charges,  the  rentals  paid  by  the  petitioner  to  the 
underlying  companies  under  the  long-term  leases  in  and  through 
which  the  petitioner  operates  portions  of  its  lines  were  subject 
to  much  criticism  on  the  part  of  the  municipalities  in  that  the 
lentals  paid  were  charged  to  be  excessive. 

The  time  is  perhaps  not  far  remote  when  the  entire  subject  of 
the  valuation  of  the  properties  and  adjustment  of  rates  of  this 
company  may  be  investigated.  The  criticism  of  the  municipali- 
ties as  to  rentals  and  leases  under  which  the  same  are  paid,  how- 
ever, seems  to  require  our  comment.  Fixed  leases  are  in  opposi- 
tion to  rgulation,  because  under  the  head  thereof  a  utility  could 
secure  a  return  to  which,  under  proper  utility  regulation,  it 
might  not  be  entitled,  and  the  abuse  of  leases  of  this  character 
is  more  marked  where  the  lessor  and  lessees  are  so  corelated  as  to 
bo  practically  under  the  same  control.  The  same  abuses  may 
exist  under  leases  of  this  character  as  have  heretofore  been  known 
10  exist  through  the  practice  of  holding  companies,  which  abuses 
our  state  has  sought  to  eliminate  or  curtail  through  prohibitory 
legislation.  To  secure  the  complete  advantage  and  benefit  of 
regulation,  all  charges  should  be  carried  as  far  as  possible  by 
the  operating  utility,  rather  than  indirectly  by  means  of  long- 
r.lLR.lOlSE. 
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term  leases  of  a  nonoperating  company,  under  which  the  rental 
paid  might  be  in  excess  of  a  fair  return  on  the  fair  value  of  the 
property. 

Should,  in  future  proceedings,  an  investigation  be  made  to 
ascertain  the  fair  value  of  the  property  and  the  return  received 
by  the  petitioner,  undoubtedly  the  underlying  leases  under  which 
the  petitioner  operates  will  be  and  should  be  carefully  analyzed, 
and  the  rentals  paid  thereunder  investigated ;  for  in  ascertaining 
the  fair  return  upon  this  property  not  only  would  the  return 
received  from  the  rates  of  fare  as  at  present  charged  be  pertinent, 
but  it  should  also  be  determined  whether  the  fixed  charges  are 
excessive* 

Readjustment  of  Fares. 

I^umerous  witnesses  produced  by  the  petitioner  clearly  indi- 
cated as  their  opinion  that  the  flat  rate  fare  system  was  an  inheri- 
tance from  horse-car  days,  and  was  in  no  sense  a  scientific  or 
proper  charge  for  the  service  rendered.  While  the  Board's  power 
to  increase  railway  fares  despite  the  existence  of  a  municipal 
ordinance  specifying  the  maximum  fare  to  be  charged  has  been 
sustained,  an  important  question  would  arise  as  to  whether  we 
would  countenance  a  horizontal  raise  of  the  uniform  5-cent  rate 
without  an  investigation  of  the  nature  and  extent  of  the  service 
rendered  for  the  fare  charged,  and  all  the  elements  involved 
therein.  The  charge  for  the  service  does  not  bear  any  fixed  rela- 
tion to  the^  service.  Under  the  present  existing  five-cent  uniform 
rate,  some  passengers  are  permitted  to  be  carried  a  considerably 
greater  distance  for  the  same  rate  than  other  passengers.  This 
may  unduly  discriminate  against  the  short-haul  passenger  or 
short  rider,  and  any  horizontal  increase  in  the  flat  rate  would 
further  exaggerate  this  discrimination. 

The  witnesses  for  the  company  further  testified  that  in  the 
event  of  a  horizontal  increase  in  fares  it  was  reasonably  certain 
that  the  traffic  would  diminish  by  from  15  to  20  per  cent,  and 
that  this  loss  of  traffic  would  be  the  short-haul  traffic,  for  the  rea- 
son that  most  of  the  short  riders  in  cities  would  walk  rather  than 
use  the  cars  at  the  increased  fares. 

If  the  intimations  of  the  president  of  the  company  are  cor- 
P.U.R.1918E. 
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rectly  interpreted,  we  can  expect  with  the  advent  of  normal 
times  after  the  war  an  application  by  the  company  for  a  read- 
justment of  fares  on  its  lines ;  and  the  matter  as  to  the  method 
of  raising  revenue  and  adjusting  rates  having  been  so  fully  dis- 
cussed in  the  present  application,  we  are  of  the  opinion  that  it 
would  not  be  remiss  for  us  to  suggest  that  the  company  make  a 
comprehensive  study  of  the  question  for  future  use.  It  is  im- 
portant to  the  public  as  well  as  to  the  company  that  the  short- 
haul  traffic  business  should  h%  retained.  Such  business  may  be 
the  determining  feature  which  will  make  possible  a  general  re- 
duction of  fares,  inasmuch  as  the  best  method  of  developing  is 
clearly  to  retain  a  low  minimum  fare.  Admitting  the  necessity 
for  modification  of  the  fares  charged,  some  method  can  certainly 
be  devised  by  a  proper  study  of  the  company's  system.  While 
tlie  system  is  extensive,  covering  nearly  1,000  miles  of  track,  it  is 
separated  and  operated  in  six  divisions  and  is  capable  of  a  prac- 
tical zoning  system. 

CONCLUSIONS. 

1.  The  petition  will  be  dismissed. 

2.  We  conclude  (a)  that,  in  order  to  render  the  public  con- 
tinuous, safe,  adequate,  and  proper  service,  the  Public  Service 
Kailway  Company  will  be  required  to  raise  additional  revenue 
to  the  amount  of  $860,000,  and  determine  the  existing  rate  to  be 
insufficient.  Additional  revenue  to  the  amount  of  $860,000  will 
admit  of  the  wage  increases  to  the  maximum  testified  to  by  the 
president  of  the  company  to  be  necessary.  The  wage  controversy 
between  the  employees  of  the  company  and  the  company  is  now 
before  the  Federal  War  Labor  Board  for  adjustment.  The 
amount  we  allowed  in  our  calculations  was  $1,086,000,  and  this 
sum  shall  be  appropriated  toward  any  increase  allowed  by  the 
Federal  War  Labor  Board,  (b)  We  further,  in  our  calculations, 
allowed  as  an  appropriation  to  depreciation  reserve  the  sum  of 
$800,000,  which  sum  is  not  to  be  used  for  any  other  purpose. 
The  balance  of  our  allowance  is  to  cover  the  fixed  charges,  being 
the  interest  on  the  funded  debt,  rentals,  and  taxes. 

3.  We  conclude  that  the  sum  of  $860,000  can  best  be  raised 
to  meet  the  emergency  by  imposing  a  war  surcharge  of  1  cent 
P.U.R.1918E. 
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on  all  initial  transfers.    As  this  is  to  be  an  emergency  charge,  it 
should  become  effective  subject  to  the  following  conditions: 

(a)  The  company  shall  promptly  file  with  the  Board  for  each 
calendar  month,  beginning  with  the  month  of  June,  1918,  so 
long  as  this  surcharge  is  added  to  its  schedule  of  rates,  a  state- 
ment giving  the  total  amount  of  wages  and  salaries  paid,  duly 
classified  by  character  of  service  rendered  to  the  company  and 
the  rates  per  hour,  day,  or  period  for  which  the  wage  or  salary  is 
payable,  likewise  classified,  and  indicating  any  change  in  classi- 
fication of  employees  and  the  wage  rates  resulting  therefrcnn. 

(&)  The  company  shall  file  with  the  Board  for  each  calendar 
month,  beginning  with  the  month  of  June,  1918,  during  which 
the  emergency  surcharge  is  added  to  its  rate  schedule,  a  complete 
comparative  income  statement  for  1917  and  1918  of  its  opera- 
tions showing  revenue  and  revenue  deductions,  classified  in  ac- 
cordance with  the  uniform  system  of  accounts  for  street  or  trac- 
tion railway  utilities  (first  issue)  prescribed  by  this  Board,  to- 
gether with  mileage,  trafiic,  and  miscellaneous  statistics  as  re- 
quired on  page  35  of  the  form  of  annual  report  now  required  to 
be  filed  by  this  Board. 

(c)  The  Board  will  retain  jurisdiction  of  the  emerg^acy  or 
war  surcharge  as  herein  approved,  for  the  purpose  of  modifying 
or  abrogating  same  as  and  if  the  conditions  change. 

4.  The  company  shall  file  or  submit  to  the  Board  before  Janu- 
ary 1,  1919,  a  plan  whereby  the  method  of  diarging  at  present  in 
force  may  be  revised  by  an  equitable  zoning  system  over  its  entire 
territory,  proper  consideration  being  given  to  all  of  the  elements 
to  more  properly  relate  the  cost  of  seiTice  with  the  length  of  haul 
and  value  of  service. 

Subject  to  the  foregoing  conditions  and  their  acceptance  by  the 
company,  the  Board  fixes  as  a  just  and  reasonable  charge  to  be 
imposed,  observed,  and  followed  by  the  Public  Service  Railway 
Company  on  and  after  the  1st  day  of  August,  1918,  a  charge  of 
1  cent  on  all  initial  transfers,  in  additi<»i  to  any  and  all  charges 
now  imposed,  observed,  and  followed  by  said  company. 

John  W.  Slocum,  Alfred  S.  March,  and  Gleorge  F.  Wright, 
Commissioners. 
P.U.R.1918K 
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RE  EDSON  U.  GAISER. 

[Case  No.  6437.] 

Jfonopoly  and  competUion  —  Rural  Ima  lines  «  Extension  in  city  — 
Power  of  Commission  —  Automobiles. 

The  New  York  Public  Service  Commission,  First  District,  will 
not  withhold  a  certificate  of  public  convenience  and  necessity  for  the 
extension  of  a  rural  bus  auto  line  into  a  city  merely  on  the  ground  of 
its  effect  upon  competing  lines  outside  of  the  city  over  which  the  Com- 
mission has  no  jurisdiction. 

[June  6,  1918.] 

Pbtition  under  chapter  667  of  the  Laws  of  1915,  for  a  certifi- 
cate of  convenience  and  necessity  for  the  operation  of  a  stage  route 
by  autobusses  in  the  city  of  Niagara  Falls  as  part  of  a  route  to 
I^ewiston  Heights,  Lewiston,  and  Youngstown ;  granted. 

Appearances :  Dudley  &  Gray,  Niagara  Falls,  for  petitioner  j 
Morris  Cohn,  Jr.,  Niagara  Falls,  for  International  Railway  Com- 
pany; George  C.  Eiley,  Buffalo,  for  Niagara  Gorge  Eailroad 
Company  and  Lewiston  &  Youngstown  Frontier  Railroad  Com- 
pany ;  B.  L.  Jones,  Buffalo,  as  Manager,  John  Edbauer,  Buffalo, 
as  General  Passenger  Agent,  and  E,  E.  Nichlis,  Niagara  Falls,  as 
Superintendent  of  Niagara  (Jorge  Railroad  Company  and  Lewis- 
ton  &  Youngstown  Frontier  Railroad  Company ;  Lieut  Charles 
S.  M.  Asinari,  U^  S.  A.,  in  person;  N.  J.  McDonough,  Buffalo, 
Division  Engineer  for  State  Highway  Department. 

Hill,  Chairman:  The  petitioner  has,  pursuant  to  law,  pro- 
cured the  consent  of  the  authorities  of  the  city  of  Niagara  Falls, 
to  the  operation  of  a  bus  line  from  a  central  point  in  said  city  to 
the  northerly  line  of  the  city,  and  now  requests  from  the  Com- 
mission a  certificate  of  convenience  and  necessity  pursuant  to 
chapter  667  of  the  Laws  of  1915. 

The  petitioner  discloses  that,  after  leaving  the  city  line  on  the 
northerly  course,  his  line  is  intended  to  operate  to  and.  beyond 
Lewiston ;  the  scheme  being  to  serve,  both  from  the  north  and  the 
south,  a  country  club  now  being  established  between  Niagara 
Falls  and  Lewiston. 

r.U.R.1918E. 
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The  effect  of  the  statute  referred  to  was  to  deprive  the  Commis- 
sion of  any  authority  it  theretofore  possessed,  by  the  issuance  or 
withholding  of  certificates  of  convenience  and  necessity,  to  control 
or  regulate  competition  of  bus  lines  or  stage  routes  so  far  as  they 
operate  outside  of  the  limits  of  incorporated  cities,  either  among 
themselves  or  with  other  carriers. 

The  consent  of  the  local  authorities  forbids  the  carrying  of  pas- 
sengers between  points  within  the  city,  and  therefore  the  only 
question  presented  is  whether  public  convenience  and  necessity  re- 
quire that  the  applicant,  having  already  the  right  to  bring  pas- 
sengers to  the  city  limits  and  carry  them  from  those  limits  out- 
ward, should  be  permitted  to  bring  them  within  the  city  and  to 
pick  them  up  within  the  city  and  carry  them  outward  to  the  city 
limits.  Objection  is  made  on  the  part  of  the  International  Rail- 
way, the  Niagara  Gorge  Railroad,  and  the  Lewiston  &  Youngs- 
town  Frontier  Railroad  Companies,  which  operate  tracks  parallel- 
ing the  petitioner's  proposed  route,  but  of  course  entirely  upon 
the  ground  of  the  effect  of  the  competition  in  that  part  of  said 
route  which  lies  entirely  outside  and  north  of  the  city  line  and 
over  which  the  Commission  has  no  jurisdiction  whatever. 

The  Commission  has  heretofore  held  that  it  would  be  a  usurpa- 
tion of  authority  for  the  Commission  to  use  its  power  of  grant- 
ing or  withholding  a  certificate  to  operate  along  city  streets  for 
the  purpose  of  thus  indirectly  regulating  competition  over  or 
along  rural  highways.  Re  Barthdomew,  6  P.  S.  C.  (2d  Dist.  X. 
Y.)  96,  P.U.R.1916C,  87. 

The  rights  of  the  city  have  presumably  been  properly  protected 
by  the  terms  of  the  consent  granted  by  the  authorities,  and  the 
objecting  railroads  have  been  protected  from  competition  by  the 
terms  of  that  consent  so  far  as  concerns  intracity  traffic.  The 
good  faith  of  the  applicant  is  not  questioned,  and  the  evidence  dis- 
closes that  public  convenience  and  necessity  will  be  met  by  the  pe- 
titioner being  allowed  to  supply  transportation  to  the  new  country 
club,  which  will  not  be  reached  by  any  other  public  conveyance. 

The  certficate  will  therefore  issue,  and  an  order  may  be  entered 
accordingly. 

All  concur.  ^ 

P.U.R.19181S. 


Digitized  by  LjOOQIC 


BATAVXA.  V.  ALDEN-BATAVIA  NATURAL  GAS  CO.  029 


NBW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

MAYOR  OP  BATAVIA 

V. 

ALDEN-BATAVIA  NATTTBAL  GAS  COMPANY. 

,  [Case  No.  6283.] 

Service  —  JToluml  gaa  —  Shortage. 

During  periods  of  shortage  of  natural  gas  supply,  the  New  York 
Commission,  Second  District,  will  divide  the  supply  in  such  a  way  as 
appears  most  equitable  and  just,  and  will  restrict  its  uae  in  such  a 
manner  that  all  who  are  served  may  have  a  fair  and  reasonable  amoimt. 

[June  20,  1018.] 

Application  for  relief  against  the  manner  of  distribution  of 
natural  gas  in  the  city  of  Batavia ;  rule  for  distribution  in  time  of 
shortage. 

Appearances:  David  D.  Lent,  Esq.,  City  Attorney,  for  the 
mayor  of  Batavia  Honorable  William  F.  Haitz,  Mayor,  in  per- 
son ;  Williams,  Minard,  &  Howell  for  the  Alden-Batavia  Natural 
Gas  Company. 

Barhite,  Commissioner :  This  is  an  application  by  the  mayor 
of  the  city  of  Batavia  for  relief  against  the  manner  in  which  the 
Alden-Batavia  Natural  Gas  Company  distributes  its  product  in 
that  city.  During  the  period  of  cold  weather  the  pressure  is  low, 
uncertain,  and  varies  at  different  times  of  the  day  and  the  night. 
As  a  residt  those  who  depend  upon  natural  gas  for  light  and  heat 
suffer  greatly.  The  health  and  even  the  lives  of  the  weak,  the 
sick,  and  of  children  are  in  danger, — ^meals  cannot  be  cooked, — 
the  pressure  of  the  gas  drops  to  a  point  where  the  flame  is  ex- 
tinguidied,  and  then,  with  a  sudden  increase  of  pressure,  the  gas 
enters  the  dwelling  making  residence  therein  dangerous.  The 
cause  of  this  condition  is  a  lack  of  a  sufficient  supply  of  natural 
gas  to  keep  a  proper  pressure,  and  supply  all  who  may  desire  to 
use  this  cheap,  cleanly,  and  easily  handled  fuel.  There  is  plenty 
of  evidence  that  the  fields  that  furnish  western  New  York  with 
natural  gas  are  no  longer  able  to  replace  the  increasing  drain  upon 
their  resources.  Like  other  products  of  nature  which  are  useful 
to  man,  which  are  cheap  and  apparently  limitless  in  amount, 
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natural  gas  has  been  used  with  a  ruthless  and  a  wasteful  hand, — 
lights  are  burned  by  day  as  well  as  by  night  because  it  is  cheaper 
to  pay  for  the  gas  than  it  is  to  put  it  out  and  relight  it  again, — 
furnaces  originally  not  intended  for  the  use  of  gas,  and  not  fitted 
for  that  purpose,  are  cheaply  transformed  and  enormous  quanti- 
ties of  gas  used,  and  a  great  part  of  the  heat  wasted  because  the 
heating  plant  is  unsuitable  in  character  for  the  service  it  is  ex- 
pected to  perfomL  In  domestic  life  the  gas  is  allowed  to  burn 
needlessly  hour  after  hour.  Manufacturing  establishments  and 
industrial  businesses  of  various  kinds  burn  the  gas  in  enormous 
quantities,  and  with  no  attempt  at  economy. 

On  the  other  hand,  the  companies  are  not  without  fault.  With 
the  evidence  of  a  constantly  diminishing  supply  and  a  continually 
increasing  demand,  no  attempt  to  solve  the  problem  has  been 
made  by  them.  New  wells  have  been  dug,  but  the  result  has  been 
uncertain,  and  in  most  cases  without  permanent  value.  Applica- 
tions from  new  customers  have  been  encouraged,  although  re- 
ceived with  the  certain  knowledge  that  gas  could  not  be  furnished 
to  supply  the  added  demand.  There  does  not  appear  to  have  been 
any  earnest  attempt  to  find  a  track  across  the  constantly  increas- 
ing space  between  the  supply  and  the  demand.  The  only  sure  and 
permanent  remedy,  namely,  the  erection  of  a  plant  to  supply 
manufactured  gas  to  be  mixed  with  the  natural  product  during 
times  of  need,  has  not  been  used,  and  this  remedy  the  Commis- 
sion has  no  power  to  compel  the  company  to  adopt.  The  situa- 
tion has  been  growing  worse  until  the  time  has  come  when  neces- 
sity compels  a  decision  which  must  pass  upon  conflicting  interests 
and  which  must  seek  to  relieve,  if  it  does  not  cure. 

The  above  remarks  are  of  course  general,  and  apply  as  well  to 
other  western  New  York  cases  as  to  the  one  at  bar. 

It  appears  from  the  facts  that  the  total  consumption  of  natural 
gas  in  the  city  of  Batavia  for  the  month  of  November,  1917,  was 
34,290,000  feet,  divided  among  3,611  customers  or  practically 
9,496  cubic  feet  to  each  customer.  Taking  twice  the  average  con- 
sumption, OP  20,000  feet,  and  designating  those  domestic  users 
who  use  more  than  that  amount  as  "large  consumers,'^  we  find 
262  in  that  class  whose  total  monthly  consumption  was  9,061,000 
feet,  or  an  average  of  34,584  cubic  feet  per  unit.    The  twenty-five 
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industrial  users  consumed  3,108,000  feet,  or  an  average  of  124,- 
320  feet. 

A  trifle  less  than  8  per  cent  of  the  customers  consume  nearly 
35  per  cent  of  the  product.  There  is  nothing  wrong  about  this 
situation  provided  there  is  a  plentiful  supply  of  gas.  But  if  there 
is  not  such  supply,  and  its  production  cannot  be  compelled  by 
this  Commssion,  then  we  must  seek  for  a  more  equitable  distribu- 
tion. If  by  curtailing  or  stopping  the  supply  of  gas  to  those  who 
have  been  designated  as  **large  consumers"  during  the  winter 
months,  all  users  may  enjoy  a  more  adequate  and  constant  supply 
and  pressure,  than  the  requirements  of  287  persons  should  not  be 
permitted  to  imperil  the  comfort  and  needs  of  the  other  3,324 
users.  As  the  weather  grows  colder,  we  find  that  the  "large  con- 
sumers" use  a  higher  percentage  of  the  total  number  of  feet  con- 
sumed. 

One  of  the  most  important  things  in  conserving  the  supply  of 
natural  gas  is  to  avoid  waste.  Customers  should  be  directed  to 
promptly  turn  off  the  gas  when  not  in  use.  Appliances  not 
originally  intended  for  the  use  of  natural  gas  should  not  be  per- 
mitted to  be  used.  This  includes  furnaces  built  for  coal  burners 
but  which  have  been  changed  for  use  with  gas. 

Customers  who  refuse  to  use  reasonable  care  and  economy 
should,  after  fair  warning,  have  their  pipes  disconnected  from 
the  company's  mains.  Industrial  plants  should  not  be  permitted 
to  use  the  gas  when  it  is  so  sorely  needed  by  the  domestic  con- 
sumers. Many  manufacturers  use  several  hundred  thousand 
feet  per  month  in  running  gas  engines,  heating  in  forges,  solder- 
ing and  tempering,  etc  Natural  gas  is  well  adapted  for  these 
purposes,  but  is  not  a  necessity.  If  gas  is  needed,  there  are 
<Aher  kinds  than  the  natural  which  may  be  produced  and  em- 
ployed. One  firm  in  Batavia  has  reduced  its  use  of  natural  gas 
from  a  monthly  average  of  1,352,000  feet  to  an  average  of  352,* 
000  feet.  There  are  very  few  lines  of  business  in  which  a  sub- 
stitute may  not  be  fotmd.  The  Public  Utilities  Commission  of 
Ohio  has  recently  made  an  administrative  order  which  divides 
all  consumers  of  natural  gas  for  the  purpose  of  curtailing 
service  during  an  emergency  into  two  classes, — "domestic  con- 
sumers" and  "industrial  consimiers," — and  provides  that  the 
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domestic  consumer  shall  be  first  entitled  to  the  use  of  the  gas 
when  there  is  not  enough  for  all. 

Under  the  Ohio  classification  the  term  "domestic  consumers'' 
includes  "users  of  natural  gas  for  heating,  lighting,  and  cooking 
in  private  houses,  boarding  houses,  and  apartment  houses;  and 
users  of  natural  gas  for  lighting  and  cooking  only,  in  hotels, 
restaurants,  bakeries,  eating  places,  clubhouses,  hospitals,  and 
other  charitable  institutions.  In  cases  where  natural  gas  is 
used  for  scientific,  experimental,  or  mechanical  purposes  in 
limited  quantities  not  to  exceed  6,000  cubic  feet  per  month  to 
each  customer,  the  user  is  considered  to  be  a  domestic  consumer. 
All  other  customers  are  included  in  the  term  "industrial  con- 
sumers." The  last-named  class  is  further  subdivided,  but  in  the 
case  under  consideration  it  is  not  necessary  to  discuss  3uch  sub- 
division. It  is  proper  to  say  that  during  the  present  period  every 
kind  of  business  which  is  engaged  in  the  production  of  materials 
needed  by  the  United  States  government  for  war  purposes,  and 
which  caimot  conveniently  use  other  fuel  than  natural  gas,  must 
have  preference  even  over  the  domestic  consumer. 

The  rule  of  the  Ohio  Commission  seems  to  be  rather  broad 
in  its  designation  of  those  who  shall  be  deemed  to  be  in  the  pre- 
ferred class.  Hotels,  restaurants,  and  eating  places,  for  example, 
perform  in  part  for  humanity  the  same  kind  of  service  furnished 
by  the  private  house,  and  yet  they  are,  strictly  speaking,  indus- 
trial pursuits,  and  are  conducted  solely  as  a  business  for  profit ; 
for  the  same  purpose  that  a  manufacturing  plant,  a  store,  or 
other  business  establishment  is  conducted;  a  clubhouse  is  of  a 
semipublic  nature,  admitting  within  its  walls  a  certain  selected 
membership;  hospitals  and  other  charitable  institutions  are  for 
the  public*.  All  of  the  various  kinds  of  places  named  above  are 
usually  very  large  consimiers  of  gas,  and  do  much  to  deplete  the 
supply,  and  to  take  it  away  from  the  strictly  domestic  consumer 
the  share  to  which  he  is  entitled.  Their  discussion  with  regard 
to  the  classification  of  the  Ohio  Commission  is  not  intended  as 
criticism,  but  is  had  for  the  purpose  of  calling  attention  to  the 
fact  that  a  strictly  scientific  and  perfect  division  of  users  of 
natural  gas  cannot  be  laid  without  the  classes  being  too  numerous 
and  too  cumbersome  for  practical  results.  In  fact,  for  the  pur- 
pose of  conservation  and  to  determine  the  order  in  which  users 
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of  natural  gas  shall  be  disconnected  from  the  company's  mains 
in  times  of  shortage,  a  classification  based  solely  upon  the  pur- 
poses for  which  the  gas  is  used  without  considering  the  amount 
used  would  be  unjust;  for  experience  has  taught  that,  while  the 
majority  of  the  consumers  in  one  class  will  only  use  a  moderate 
amount  of  gas  and  but  the  number  of  feet  actually  needed,  others 
will  tap  the  source  of  supply  with  a  more  liberal  hand,  and  not 
consider  the  rights  or  welfare  of  others. 

The  conclusion  naturally  follows  that  unless  nature  has  in  her 
storehouse  untold  supplies  of  natural  gas  which  are  not  now,  but 
are  soon  to  be,  disclosed  to  waiting  customers,  or  imless  com- 
panies engaged  in  the  business,  either  voluntarily,  or  by  the  force 
of  proper  legislation  or  of  public  opinion,  take  steps  in  times  of 
emergency  to  supply  themselves  with  gas  artificially  made,  to 
be  mixed  with  and  supply  the  deficit  in  the  amount  of  the 
natural  article,  then  the  relief  must  be — for  it  is  a  relief,  and 
not  a  permanent  cure — that  this  Commission  must  divide  the 
supply  in  such  a  way  as,  in  its  judgment,  seems  most  equitable 
and  just,  and  restrict  its  use  in  such  a  manner  that  all  who  are 
served  may  have  a  fair  and  reasonable  supply.  When  this  is 
done,  if  the  serving  company  does  not  maintain  a  proper  and 
fairly  steady  pressure,  then  other  measures  can  be  taken  which 
will  have  the  tendency  to  insure  good  service.  Companies  should 
not  be  allowed  to  collect  the  full  amount  of  their  bills  unless 
they  render  full  return.  The  public  should  and  does  expect  to 
pay  a  fair  price  for  good  service,  but  it  should  not  be  compelled 
to  pay  for  what  it  does  not  get. 

All  industrial  users  during  the  months  of  December,  January, 
February,  and  March  in  each  and  every  year,  except  those 
engaged  in  supplying  goods  to  the  United  States  government  for 
war  use,  should  not  use  natural  gas.  As  noted  above,  the  average 
amount  used  during  the  month  of  November,  1917,  was  9,496 
cubic  feet.  During  the  month  of  December,  a  much  colder 
month,  the  average  amount  used  was  8,810  cubic  feet  If  we 
allow  the  use  of  25,000  cubic  feet  per  month  for  each  domestic 
consumer  during  the  months  named,  every  reasonable  require- 
ment will  be  met. 

Each  consumer  under  such  a  rule  will  be  permitted  to  use 
more  than  two  and  one-half  times  the  average  consumption. 
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Expert  evidence  in  possession  of  the  Commission  is  to  the  effect 
that  the  average  amount  of  natural  gas  used  by  the  domestic 
consumer  in  peak  load  times  is  700  cubic  feet  per  day,  or  21,700 
cubic  feet  per  month.  When  gas  is  used  largely  for  heating,  the 
consumption  ranges  in  some  cases  as  high  as  1,500  cubic  feet 
per  day.  The  maximum  amount  to  be  used  by  each  person, 
namely,  25,000  feet,  will,  in  the  great  majority  of  cases,  be 
suifieient.  If  injustice  is  done  in  any  particular  case,  that  case 
may  be  considered  alone  by  the  Commission. 


OHIO  PUBLIC  UTUilTIBS  COMMISSION. 

RE  UNION  GAS  &  ELECTRIC  COMPANY  et  aL 

[No.  1278.] 

Valtiation  —  i4pprateal  by  utility  —  Necessity  —  Statute  —  Patver  of 
Commission. 

1.  The  Ohio  Commission  will  not  direct  utilities  to  file  appraisals 
in  pending  rate  valuations,  since  under  the  statute  they  are  only  re- 
quired to  furnish  inventories  and  records  of  their  properties  for  the 
information  of  the  Commission  in  whose  province  lies  the  making  of  the 
appraisals. 

Valtiation  —  Statute  enum^erating  elem^ents  to  he  ascertained  —  Find' 
ing  —  Adoption  as  present  value. 

2.  The  Ohio  statute  setting  forth  the  various  things  the  Commis- 
sion shall  have  authority  to  ascertain  and  report  in  fixing  the  value  of 
utility  property  does  not  require  that  these  elements  shall  be  adopted 
as  the  present  value  of  the  property  for  rate-making  purposes;  since 
this  value  cannot  be  ascertained  wholly  by  artificial  rules,  but  must 
be  arrived  at  by  a  consideration  of  all  relevant  facts. 

Vepreciation  —  Accrued  —  Straight  line  —  Observation  «-  Applioa^ 
baity. 

3.  In  estimating  depreciation  in  arriving  at  the  present  value  of 
utility  property,  the  straight  line  method,  calculated  as  of  a  day  cer- 
tain, may  be  adopted  for  property  buried  from  sight  which  experience 
has  shown  to  have  a  fairly  well-established  service  life,  while  property 
open  to  inspection  may  be  depreciated  by  the  observation  method,  the 
appearance  of  each  unit  on  the  day  of  inspection  to  control  in  fixing 
the  amount  of  depreciation. 

[March  1,  1918.] 

Motion  of  the  city  of  Cincinnati  to  require  all  utilities 
furnishing  natural  gas  in  Cincinnati  to  make  and  file  inventories 
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and  appraisals  of  their  properties,  all  fixed  on  the  same  basis  to  be 
determined  in  advance  by  the  Conmiission ;  dismissed. 

By  the  Commission:  [1]  The  city  of  Cincinnati  filed  a 
motion  in  the  above-entitled  matter,  setting  forth  that  the  Com- 
mission  will  cause  valuation  of  the  properties  devoted  to  natural 
gas  service  for  Cincinnati  to  be  made,  and  will  issue  an  order  for 
valuation  to  the  experts,  representatives,  and  employees  of  the 
Commission,  and  will  direct  the  companies  found  by  the  Com- 
mission to  be  engaged  in  furnishing  natural  gas  in  Cincinnati  to 
make  and  file  an  inventory  and  valuation  of  their  properties,  and 
that  it  is  requisite  and  expedient  that  the  basis  for  such  valuation 
and  inventory  shall  now  be  definitely  ascertained  and  determined 
in  certain  particulars  in  order  that  the  matter  may  be  presented 
to  the  Commission  without  confusion  of  methods,  means,  and 
bases  upon  which  such  valuation  and  inventory  shall  proceed  and 
be  made,  and  asked  the  Commission  to  determine  in  advance 
sixteen  different  matters  pertaining  to  the  appraisal  of  the 
properties  of  the  natural  gas  companies  operating  in  said  city. 

The  city  is  in  error  in  assuming  that  the  Commission  will  direct 
the  companies  to  make  and  file  an  inventory  and  appraisal  of 
their  properties.  The  statute  does  not  require  either  the  utility 
or  the  city  to  make  an  appraisal  or  to  employ  engineers.  If  they, 
or  either  of  them,  do  either  or  both,  it  will  be  of  their  own  volition. 
The  order  which  will  issue  to  the  companies  will  be  to  file  an 
inventory  of  their  property,  and  the  Commission  will  make  the 
appraisal.  It  may  also,  from  time  to  time,  thereafter,  require 
the  companies  to  furnish  documents,  records,  and  papers,  and 
offer  their  books,  contracts,  and  memoranda  for  inspection. 
After  the  Commission  has  made  the  appraisal,  either  party  may 
take  exceptions  to  it  as  to  the  methods  adopted  or  the  conclusions 
reached,  and  a  hearing  will  be  had  upon  such  exceptions. 

However,  as  some  of  the  questions  propounded  by  the  city  are 

important  in  fixing  a  valuation,  and  some  of  them  are  open  to 

dispute;  and  as  several  other  large  utility  properties  in  other 

localities  are  now  being  appraised  by  the  Commission;  and  as 

other  inquiries  have  come  to  us  along  the  same  line  from  those 

interested  in  other  appraisals, — ^we  thought  it  advisable  to  set 

apart  a  day  and  invite  the  representatives  of  all  of  the  companies 
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being  appraised,  and  the  solicitors  of  all  municipalities  in  which 
appraisals  are  being  made,  to  appear  and  express  their  views  upon 
any  or  all  of  the  various  questions  propounded  in  the  motion. 

Some  twenty-five  or  thirty  engineers  and  attorneys  attended 
the  hearing.  For  the  most  part  the  matters  discussed  were  as  to 
the  "date  certain"  method  of  arriving  at  unit  prices  of  physical 
property  as  of  a  "date  certain/',  and  as  to  the  proper  method  of 
determining  depreciation. 

The  theories  presented  were  as  divergent  as  the  interests  repre- 
sented. If  a  property  is  being  appraised  as  of  a  date  when  prices 
were  low,  the  municipality  is  content  to  have  the  prices  used 
as  of  that  date,  while  the  utility  advocates  an  average  over  a  five- 
year  period,  but  contends  that  the  trend  prices  projecting  into  the 
future  should  be  used.  If  the  property  is  being  appraised  as  of 
the  present  time,  when  prices  are  at  the  apex,  the  utility  favors 
present  day  prices,  while  the  municipality  contends  for  an  average 
over  a  period  of  five  years  last  past.  So  that  neither  the  munic- 
ipalities nor  the  utilities  agree  with  each  other.  Theories  seem  to 
be  constructed  to  serve  the  purpose  of  each  respective  case. 

[2]  It  is  evident  that  no  universal  rule  can  be  laid  down  which 
will  be  fair  in  all  cases.  If  a  utility  is  constructed  during  a 
period  of  high  prices,  and  it  so  happens  that  the  ordinance  rates 
expire  and  new  rates  are  being  fixed  during  a  period  of  low 
prices,  it  must  suffer  if  prices  of  that  date  are  to  be  used ;  if  it 
were  constructed  when  prices  were  low,  and  its  rates  are  to  be 
fixed  when  they  are  high,  and  unit  values  are  taken  as  of  that 
date,  it  profits  by  that  circumstance. 

Is  there  no  relief  from  this  situation,  or  is  the  statute  sufficient- 
ly flexible  to  permit  the  Commission  to  adopt  such  a  method  in 
each  particular  case  as  will  do  justice  to  both  producer  and  con- 
sumer? 

Section  614-23  provides  that  "with  due  regard  among  other 
things  to  the  value  of  all  of  the  property  of  the  public  utility 
actually  used  and  useful  for  the  convenience  of  the  public," 
and  "all  such  other  matters  as  may  be  proper,  according  to  the 
facts  in  each  case,  fix  and  determine  the  just  and  reasonable 
rate,  fare,  charge,  toll,  rental  or  service  to  be  thereafter  rendered, 
charged,  etc."  [Laws  1911,  p.  556.] 

Section  499-8  sets  forth  the  various  things  which  the  Commis- 
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sion  ''shall  have  authority  to  ascertain  and  report"  in  arriving 
at  the  value  of  the  property. 

Divisions  "D"  and  "F"  of  that  section  read  as  follows : 

"D.  The  cost  of  new  production  as  of  a  date  certain,  of  all 
physical  property  other  than  land,  owned  and  used  by  such  public 
utility  or  railroad,  showing  the  values  of  the  separate  items  com- 
prising such  property,  together  with  the  unit  basis  of  such 
valuation." 

'TF.  The  net  value  as  of  a  date  certain,  of  all  physical  property 
other  than  land  owned  by  such  utility  or  railroad,  to  be  derived 
by  deducting  the  sum  of  the  amounts  of  depreciation  from  the 
sum  of  the  new  reproductive  costs." 

From  this  it  has  been  assumed  by  the  strict  adherents  to  the 
"date  certain"  theory,  that  the  result  thus  obtained  is  the  value 
for  rate-making  purposes.  But  does  the  statute  so  provide  ?  It 
does  provide  that  the  Commission  may  "ascertain  and  report"  this 
date,  though  to  whom  it  shall  "report"  is  not  clear, — but  it  does 
not  provide  that  any  one  or  all  of  these  elements  shall  be  adopted 
as  the  present  value  of  the  physical  property. 

Division  "A"  of  that  section  provides  that  "the  original 
cost  if  any  of  each  parcel  of  land,"  and  the  conditions  of  its 
acquisition  shall  be  ascertained;  but  that  is  not  made  the  basis 
of  the  appraisal  of  the  land ;  and  division  "B"  directs  the  ascer- 
tainment of  "the  value  as  of  a  date  certain  of  each  parcel  of 
land,  .  .  •  by  comparison  with  the  value  of  contiguous  and 
neighboring  parcels  of  land  and  land  of  a  similar  character  as  to 
location  and  use;"  and  division  "C"  provides  for  the  ascertain- 
ment of  certain  additional  values,  if  any ;  but  neither  is  specified 
to  be  the  actual  value  of  the  land. 

Section  499-10  provides  for  ascertaining  the  original  capital 
stock  and  the  amount  received  therefor;  the  amounts  and  dates 
and  rates  of  interest  on  bonds  outstanding;  and  §  499-15  provides 
that  "the  Commission  is  empowered  to  resort  to  any  other  source 
of  information  available." 

All  of  these  things  are  useful  as  factors  in  ascertaining  the 

present  value,  but  they  are  not  that  value  itself.    Present  value 

cannot  be  ascertained  wholly  by  mathematical  computation, — 

there  must  still  be  left  a  margin  for  the  exercise  of  judgment  and 

sound  discretion. 
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As  said  by  Justice  Hughes  in  the  Minnesota  Kate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A. 
(N.S.)   1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18: 

"The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  it  must  be  a  reasonable 
judgment,  having  its  basis  in  a  proper  consideration  of  all 
relevant  facts." 

If  there'  had  been  regulation  of  public  utilities  from  the 
beginning,  and  if  the  books  had  always  been  so  kept  that  it  was 
possible  to  obtain  the  cost  of  the  investments  judiciously  made,  it 
is  probable  that  that  would  have  been  taken  as  the  basis  foi 
rate  making;  for  if  the  utility  receives  a  fair  return  on  its  invest- 
ment made  in  good  faith,  it  would  seem  that  that  would  be  fair 
both  to  the  public  and  to  the  utility.  But  since  most  utilities 
grew  up  gradually  over  a  long  series  of  years,  when  they  were 
regarded  as  essentially  priv&te  enterprises,  the  law  did  not  require 
them  to  keep  books  with  that  minute  accuracy  which  is  now 
required  under  the  uniform  system  of  accounting;  and  it  would 
be  impossible,  perhaps,  to  ascertain  the  entire  investment  of  a 
single  utility  which  grew  up  prior  to  the  days  of  regulation. 
For  that  reason  resort  is  had  to  an  attempt  to  find  the  present 
value  of  the  property  as  distinguished  from  the  original  cost. 
Once  having  ascertained  that,  we  begin  anew,  as  if  it  were  an 
original  investment,  and  adjust  the  books  and  accounts  of  the 
utility  to  conform  thereto.  The  present  value  so  found  becomes, 
for  the  purpose  of  rate  making,  the  actual  value;  and  as  future 
expenditures  must  be  made  under  the  supervision  of  the  Com- 
mission, the  investment  may  always  be  obtained  by  adding 
thereto  capital  expenditures  from  time  to  time  as  they  are  made, 
and  subtracting  deductions  for  withdrawals. 

In  Mayes  on  Public  Utilities,     Their  Fair  Present  Value 

and  Return,  at  page  37,  it  is  said :  "The  fair  present  value  will 

be  equal  always  to  the  appraised  value  plus  the  stockholders' 

later  investments   if   the   reserves   for   renewals   are   properly 

made  and  conserved  as  the  property  of  the  company.     .     .     . 

When  once  a  valuation  has  been  made  and  the  fair  present  value 

established,  that  figure  becomes  the  capital  cost  upon  the  books 

of  the  company;  future  capital  expenditures  will  be  added  to 

it  so  that  at  all  times  thereafter  the  books  of  the  company  will 

show  the  fair  value  of  the  property.     Thus,  theoretically,  at 
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least,  and  practically,  if  the  books  of  the  company  can  be 
accurately  kept,  there  will  never  be  required  a  second  appraisaL'^ 

It  must  be  borne  in  mind  that  it  is  the  value  of  the  property 
v^hich  is  sought  in  an  appraisement, — ^not  the  original  cost, 
nor  the  cost  new  as  of  a  date  certain  less  depreciation,  but  the 
actual  value  of  the  investment  as  ascertained  by  such  inquiry, 
together  with  other  considerations  which  are  helpful  in  arriving 
at  that  result ;  and  §  §  499-11  and  499-18,  General  Code,  express- 
ly provide  for  giving  consideration  to  any  "changes  in  condition'' 
which  aflfect  the  value  of  the  property  down  to  the  very  hour  of 
fixing  the  final  valuation. 

It  is  necessary  to  fix  a  date  as  of  which  the  appraisal  shall 
be  made,  which,  in  appeal  cases,  is  usually  the  effective  date 
of  the  ordinance  appealed  from:  but  to  say  that  all  unit  prices 
must  be  governed  by  the  prices  of  commodities  on  that  particular 
day  would  do  grave  injustice  to  some  and  give  corresponding 
benefits  to  others ;  and  no  extensive  utility  ever  was  or  ever  could 
be  reproduced  in  a  day. 

Value  is  only  a  relative  term.  There  are  not  only  various 
kiiMs  of  values,  but  value  for  the  same  purpose  varies  with 
varying  circumstances,  and  the  use  to  which  a  thing  is  to  be 
put  may  influence  its  value.  Ten  miles  of  iron  pipe  or  of 
copper  wire  in  a  warehouse  might  well  be  appraised  at  the 
market  prices  on  the  day  of  appraisal ;  for  if  the  owner  does  not 
care  to  keep  it  or  use  it,  it  can  be  resold  at  that  price;  but  10 
miles  of  pipe  buried  in  the  ground,  or  of  copper  wire  strung  on 
poles  to  remain  there  until  worn  out  in  the  service  of  the 
public,  cannot  be  bought  or  sold  on  the  market  Their  value  is  a 
service  value,  what  they  originally  cost,  what  they  would  cost 
now,  what  it  will  probably  cost  to  replace  them  when  they  are 
worn  out,  might  all  throw  light  upon  the  present  value  as  stable 
parts  of  an  operating  plant,  but  neither  of  the  three  is  neces- 
sarily the  present  value. 

The  question  is  not.  What  is  the  value  of  the  separate  units, 
severed  from  public  use  and  free  to  be  bought  and  sold  on  the 
market?  but.  What  is  the  value  of  the  property  as  a  whole, 
assembled  and  dedicated  to  the  public  use?  and  the  pricing 
of  the  labor  material  necessary  to  produce  the  various  units  is 
but  one  of  the  means  resorted  to  in  arriving  at  the  value  of  the 
property  as  a  whole. 
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In  the  case  of  Smyth  v-  Ames,  169  U.  S.  page  546,  547, 
42  L.  ed,  849,  18  Sup  Ct  Rep.  418,  which  was  one  of  the 
pioneer  cases  in  rate  making,  it  was  said :  "In  order  to  ascer- 
tain that  value,  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  amount  and  market 
value  of  its  bonds  and  stock,  the  present  as  compared  with  the 
original  cost  of  construction,  the  probable  earning  capacity  of 
the  property  under  particular  rates  prescribed  by  statute,  and 
the  sum  required  to  meet  operating  expenses,  are  all  matters  for 
consideration,  and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.  We  do  not  say  that  there  may  not  be  other 
matters  to  be  regarded  in  estimating  the  value  of  the  property.^' 

After  years  of  experience  in  rate  making  by  the  various  com- 
missions, this  language  can  scarcely  be  improved  upon  as  a 
statement  of  the  elements  usually  considered. 

It  is  a  mistake  to  assume  that  when  the  value  of  the  invest- 
ment has  once  been  obtained,  it  should  continually  rise  and  fall, 
following  the  waves  of  fluctuation  in  the  market  prices  of  labor 
and  material.  Once  fixed  it  should  remain  constant  only  as 
it  is  added  to  by  capital  charges,  or  reduced  by  withdrawals,  in 
the  future ;  for  it  is  the  value  of  the  investment  upon  which  the 
company  should  receive  and  the  consumer  should  pay  a  return, 
whether  in  times  of  prosperity  or  in  times  of  adversity.  The 
value  having  been  once  determined,  there  is  no  more  reason 
for  changing  it  from  time  to  time  following  the  rise  and  fall  of 
the  cost  of  labor  and  material,  than  there  would  be  for  changing 
the  face  value  of  a  bond  issued  to  construct  a  plant,  or  for 
changing  the  face  value  of  a  promissory  note  given  in  the  ordinary 
course  of  business,  causing  their  face  value  as  a  basis  for  earning 
interest  to  fluctuate  with  the  fluctuations  in  the  purchasing 
power  of  a  dollar.  But  the  varying  cost  of  operating  the  plant ; 
the  cost  of  repairs  and  maintenance ;  the  cost  of  labor  and  fuel, 
and  of  material  for  these  purposes, — should  be  taken  care  of  in  an 
allowance  for  operating  expenses,  if  such  a  sliding  scale  is  per- 
missible under  the  law.  The  return  on  the  value  of  the  invest- 
ment as  found  by  the  appraisal  should  be  a  fixed  and  permanent 
charge,  affected  only  by  future  capital  changes,  and  all  fluctu- 
ations in  the  cost  of  maintaining  and  operating  the  plant  should 
be  provided  for  in  a  flexible  operating  expense.     That  would 

be  just  to  the  producer  and  just  to  the  consumer, 
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Digitized  by  LjOOQIC 


RE  UNION  GAS  A  E.  CO.  Ml 

In  arriving  at  the  present  value  different  methods  may,  with 
propriety,  be  adapted  in  different  cases.  If  the  prices  for  a 
long  time  have  been  substantially  uniform,  and,  from  all  indica- 
tions, are  likely  to  remain  so  for  some  time  in  the  future,  the 
prices  as  of  the  "day  certain"  may  well  be  adopted.  If  the  history 
of  the  plant  shows  that  it  was  constructed  during  a  period  of 
high  prices,  and  it  is  being  appraised  as  of  a  date  when  low 
prices  prevailed,  or  the  reverse,  consideration  may  well  be  given 
to  the  cost  of  labor  and  material  over  a  period  of  years,  not 
necessarily  five,  but  such  a  period  as  will  likely  produce  a  just 
result,  and  this  period  need  not  necessarily  be  entirely  in  the 
past.  It  would  seem,  in  a  proper  case,  that  it  might  at  least 
extend  to  the  date  of  fixing  the  final  valuation,  thus  giving  the 
benefit  of  the  trend  of  prices,  whether  upward  or  downward, 
which  would  be  fair  to  both  parties,  and  this  seems  to  be  fairly 
contemplated  by  the  law. 

A  rate  case  is  not  a  lawsuit  to  be  tried  by  inflexible  rules, 
and  in  which  one  side  or  the  other  may  hope  to  win  a  victory 
by  some  technical  construction  of  the  law,  but  it  is  an  investi- 
gation for  the  purpose  of  fixing  a  just  rate  over  a  period  of 
years ;  and  both  sides  are  best  served  when  that  purpose  has  been 
accomplished;  and  any  fact  or  circumstance  or  **availabie 
information"  which  will  aid  in  reaching  that  result  may  properly 
be  considered. 

Just  what  method  should  be  adopted  in  each  particular  case 
depends  upon  so  many  things  that  it  can  scarcely  be  determined 
until  the  field  work  has  been  done,  the  property  listed  and 
inspected,  and  the  work  has  progressed  to  the  point  when  prices 
are  to  be  fixed.  In  practice  the  Commission  has  acted  upon  this 
policy.  When  the  engineering  force  has  reached  that  point  in 
its  investigation,  report  is  made  to  the  Commission  of  its  findings 
to  that  date,  together  with  any  other  relevant  facts  and  the  cir- 
cumstances which  it  has  discovered,  at  which  time  the  method 
of  fixipg  imit  prices  is  agreed  upon. 

Should  the  company,  or  the  municipality,  submit  an  appraisal 
— as  they  frequently  do, — the  Commission  gives  due  consider- 
ation to  any  relevant  data  contained  therein,  even  though  unit 
prices  are  arrived  at  by  a  different  method  from  that  used  by 
the  Commission's  engineers. 
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[3]  Likewise  in  estimating  depreciation,  the  facts  of  each 
particular  case  must  be  taken  into  consideration.  Where 
property  is  buried  from  sight,  like  gas  or  water  mains  or  under- 
ground cable,  unless  there  are  some  peculiar  circumstances, — 
such  as  unusally  destructive  elements  in  the  soil  of  the  locality, 
or  unusual  exposure  to  electrolysis,  or  the  like, — ^the  straight 
line  method  may  well  be  adopted,  especially  as  to  materials 
which  experience  shows  have  a  fairly  well-established  service 
life;  while  that  portion  of  the  same  plant  which  is  accessible 
and  open  to  inspection  may  be  depreciated  by  the  observation 
method.' 

The  depreciation  should  be  as  of  a  "day  certain,"  and  when 
the  straight  line  method  is  applied,  all  calculations  should  be 
made  as  of  the  "day  certain ;"  but  when  the  observation  method  is 
used,  the  appearance  of  the  unit  on  the  day  of  inspection  must 
control  in  fixing  the  amount  of  depreciation.  For  example:  If 
the  date  certain  were  January  1st  of  any  year,  and  a  unit,  with 
a  latent  defect,  which  unit  if  examined  on  that  day  would  have 
appeared  to  be  in  excellent  condition,  capable  of  rendering  100 
per  cent  service,  but  which  in  the  process  of  the  investigation 
was  not  reached  for  inspection  until  July  1st,  by  which  time 
the  defect  had  become  apparent,  greatly  impairing  the  value  of 
the  unit,  it  should  be  depreciated  as  of  January  1st,  in  accordance 
with  its  appearance  on  the  date  of  inspection.  Any  other 
method  would  be  to  make  the  dictates  of  common  sense  yield  to 
a  technical  construction  of  the  law  and  defeat  its  purpose. 

From  the  foregoing,  it  is  apparent  that  the  Commission  cannot 

now  give  definite  ansAver,  further  than  as  indicated  herein,  to 

the  various  questions  propounded  in  the  motion,  excepting  those 

which  relate  to  the  date  as  of  which  the  appraisal  will  be  made, 

and  the  property  to  be  appraised  in  this  proceeding,  both  of 

which  will  be  indicated  in  the  order  which  will  issue  for  the  filing 

of  an  inventory.     The  others  will  be  duly  considered  when  they 

are  reached  in  the  course  of  the  appraisal ;  and  when  the  appraisal 

has  been  made  the  Commission  will  give  its  reasons  for  each  step 

taken,  and  the  method  adopted,  and  all  parties  will  be  given 

an  opportunity  to  be  heard,  after  which,  if  they  so  desire,  they 

can  petition  for  a  review  by  the  supreme  court. 

An  order  will  enter  accordingly. 
P.U.R.1918E. 
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Apportionment. 

New  Jersey. — Re  Coast  Gas  Co.  June  19,  1918,  method  of  appor- 
tioning investment  of  gas  company  serving  its  own  consumers  and 
also  other  gas  companies,  one  of  which  took  its  gas  at  oflE  peak  times, 
determined. 

Wisconsin.— 'Rq  United  Teleph.  Co.  TJ-1194,  July  31,  1918,  tables 
of  apportionment  of  costs  to  various  classes  of  telephone  service. 

Automobiles. 

Certificates  of  public  convenience  and  necessity  for  the  operation 
of  automobiles  as  common  carriers  were  granted  in  the  following 
cases : 

California. — Re  Waterman,  Decision  No.  6412,  Application  Xo. 
3657,  May  21,  1918,  for  the  operation  of  an  automobile  passenger 
service  between  Santa  Ana  and  El  Toro,  in  Orange  county. 

Re  Foster,  Decision  No.  5413,  Application  No.  3522,  May  21, 
1918,  for  the  operation  of  a  stage  line  between  Santa  and  Tustin,  a 
distance  of  about  3  miles. 

Re  Stavros,  Decision  No.  5417,  Application  3683,  May  24,  1918, 
for  a  passenger  stage  service  between  Merced  and  Merced  Falls. 

Re  North  End  Stage  Line,  Decision  No.  5423,  Application  Xo. 
3676,  May  24,  1918,  for  automobile  stage  line  for  passengers,  bag- 
gage, and  express  between  Truckee,  Nevada  county,  and  Pomins, 
Placer  county. 

Re  Trinity-Shasta  Auto  Stage  Co.  Decision  No.  5458,  Application 
No.  3750,  June  4,  1918,  for  the  operation  of  an  automobile  stage  line 
for  passengers,  baggage,  and  express  matter  between  Delta  and 
Carrville. 

Re  Blumenberg,  Decision  No.  5459,  Application  No.  3752,  June 
4,  1918,  of  an  automobile  stage  line  for  passengers,  light  freight,  and 
express  between  Walnut  creek  and  Cowell. 

Re  Fischer  Motor  Co.  Decision  No.  5466,  Application  No.  3611, 
June  5,  1918,  to  operate  stage  service  for  passengers  between  Third 
and  Market  streets,  San  Francisco,  and  Lomita  Park  in  San  Mateo 
county. 

Re  McConnel,  Decision  No.  5469,  Application  No.  3807,  June  6, 
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1918^  for  the  operation  of  an  automobile  express  and  messenger 
service  between  Paso  Robles  and  San  Luis  Obispo. 

Re  Cauhape,  Decision  No.  6470,  Application  No.  3648,  June  6, 
1918,  for  the  operation  of  an  automobile  truck  line  for  express  and 
light  freight  between  Monterey  and  San  Francisco  and  intermediate 
points. 

Re  Ray,  Decision  No.  5475,  Application  No.  3832,  June  11,  1918, 
for  operation  of  an  automobile  truck  line  for  freight  and  express 
packages  between  Sacramento  and  Woodland  and  intermediate 
points. 

Re  Rosa,  Decision  No.  5476,  Application  No.  3673,  June  11,  1918, 
for  the  operation  of  an  automobile  passenger  stage  between  Cambria 
and  San  Luis  Obispo  a  distance  of  about  36  miles. 

Re  Holmes,  Decision  No.  5495,  Application  No.  3504,  June  19, 
1918,  for  the  operation  of  an  automobile  stage  line  for  passengers 
and  baggage  between  Lemoore  and  Dudley. 

Re  Twitchell,  Decision  No.  5521,  Application  No.  3762,  June  27, 
1918,  for  the  operation  of  an  automobile  stage  line  for  passengers  and 
packages  between  St.  Helena  and  Walter  Springs. 

Re  Big  Basin  Auto  Stage  Co.  Decision  No.  5522,  Application  No. 
3725,  June  27,  1918,  for  the  operation  of  an  automobile  stage  line 
for  passengers,  baggage,  and  express  packages  between  San  Jose  and 
the  State  Redwood  park. 

Re  Schuman,  Decision  No.  5529,  Application  No.  3880,  July  1, 
1918,  for  the  operation  of  a  stage  line  for  passengers,  baggage,  pack- 
ages, and  parcels  between  Madera  and  Sugar  Pine  and  intermediate 
points. 

Re  Burner,  Decision  No.  5531,  Application  No.  3883,  July  1, 1918, 
for  the  operation  of  an  auto  stage  line  for  passengers  and  packages 
between  Bakersfield  and  Shaf ter  and  intermediate  points. 

Re  Kirkpatrick,  Decision  No.  5532,  Application  No.  3879,  July 
1,  1918,  for  the  operation  of  an  auto  stage  line  for  passengers  and 
express  between  Camp  Wishon  and  Porterville  and  intermediate 
points. 

Re  Twitchell,  Decision  No.  5537,  Application  No.  3810,  July  1, 
1918,  for  the  operation  of  an  automobile  line  for  passengers  and 
freight  between  White  Rock  mine  and  Lower  Pope  valley  and  inter- 
mediate points. 

Utah.— Re  Salt  Lake  &  D.  Stage  Co.  Case  No.  49,  July  25,  1918, 
for  the  operation  of  an  automobile  stage  line  between  Prove  and 
Duchesne. 

Re  Chandler,  Case  No.  65,  July  30,  1918,  to  operate  an  automobile 
stage  line  for  passengers  between  Bingham  canyon  and  Highland 
Boy  mine,  also  Bingham  canyon  and  Copperfield,  located  in  Salt 
Lake  county. 

Re  Damensfein,  Case  No.  64,  July  31,  1918,  permission  granted 
P.U.R.1918E. 
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to  transfer  certificate  of  public  convemence  ^nd  necessity  No,  4  from 
Earl  Sutton  to  Julius  Daraenstein  under  the  firm  name  of  ^The 
Motor  Line*'  being  the  motorcycle  stage  line  between  the  intersection 
in  Bingham  canyon  of  Carr  Fork  and  main  Bingham  canyons,  to  the 
Upper  Bingham  and  Highland  Boy* 

Certificates  of  public  convenience  and  necessity  for  the  operation 
of  automobiles  as  common  carriers  were  denied  in  the  following 
cases: 

California. — Re  Ferrant,  Decision  No.  6414,  Application  No.  3653, 
May  21,  1918,  petition  for  certificate  of  public  convenience  and  for 
operation  of  a  passenger  stage  service  between  San  Jose  and  Santa 
Clara,  it  appearing  that  the  territory  in  question  is  now  adequately 
served. 

Re  Martin,  Decision  No.  5418,  Application  Nos.  3640-5646,  May 
24,  1918,  to  operate  automobile  passenger  stage  line  between  Santa 
Monica  and  Venice,  it  appearing  that  the  transportation  agencies 
already  authorized  to  operate  over  the  route  in  question  are  more 
than  able  to  adequately  serve  patrons. 

Re  Regan,  Decision  No.  6420,  Application  No.  3616^  May  24, 1918, 
to  operate  stage  service  for  transportation  of  passengers  between  San 
Juan,  San  Benito  county,  and  Watsonville,  Santa  Cruz  county,  it 
appearing  that  there  is  nothing  in  this  record  to  indicate  that  public 
convenience  and  necessity  require  such  service. 

Re  United  Stages  Co.  Decision  No.  5549,  Application  3705,  July 
3,  1918,  for  the  operation  of  an  auto  stage  line  between  Placerville, 
El  Dorado  and  Lake  Tahoe,  and  various  summer  resorts  near  Lake 
Tahoe,  it  appearing  from  testimony  that  public  convenience  is  being 
well  served  by  the  existing  stage  line. 

Utah. — Re  Petty,  Case  No.  29,  July  8,  1918,  to  operate  an  auto- 
mobile stage  line  between  Salt  Lake  City  and  Brighton,  it  appearing 
that  applicant  has  disposed  of  his  equipment  and  interest  to  Mr. 
James  Neilson,  and  is  not  prepared  to  render  the  service  for  which 
permission  was  sought. 

Re  Denton,  Case  No.  56,  July  9,  1918,  for  the  operation  of  stage 
line  from  Magna  by  the  way  of  Garfield  to  Saltair  Beach,  it  appear- 
ing that  no  present  public  necessity  for  additional  motor  stage  service 
between  these  points  exists  at  this  time,  the  service  at  present  being 
adequate  to  meet  the  needs  of  the  public. 

Certificates. 

Certificates  of  public  convenience  and  necessity  were  granted  in  the 
following  cases : 

Calif  omia. — Re  San  Joaquin  Light  &  P.  Corp.  Decision  No.  5460, 
Application  No.  3761,  June  4, 1918,  to  construct,  operate,  and  main- 
tain a  gas  transmission  line  from  a  point  on  the  Midway  Gas  Com- 
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pan/s  12-indi  pipe  line,  along  a  certain  specified  route  to  the  Bakers- 
field  steam  plant. 

Be  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  5511,  Application 
No.  3133,  June  24,  1918,  to  place,  erect  and  maintain  poles,  wires, 
and  other  appliances,  and  conduits,  and  to  lay  undergpund  cables  for 
the  transmission  of  electricity  for  telephone  and  telegraph  purposes, 
in  the  city  of  Eialto. 

Be  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  5510,  Application 
No.  3134,  June  24,  1918,  to  construct  and  maintain  and  operate  a 
system  of  telephone  and  telegraph  wires  over,  along,  and  under  the 
public  streets,  alleys,  avenues,  thoroughfares,  and  public  highways  in 
the  city  of  San  Buenaventura,  and  to  exercise  the  privilege  of  oper- 
ating telephone  and  telegraph  business  in  said  city. 

Illinois. — Be  Gibson  Co.  No.  7973,  June  3,  1918,  for  the  operation 
of  a  storage  warehouse  at  69  West  South  Water  street  in  the  city  of 
Chicago. 

Be  Homer  Electric  Light  &  P.  Co.  No.  8110,  June  4, 1918,  for  the 
construction  and  operation  of  a  13,000  volt  electric  transmission  line 
from  the  village  of  Homer  to  tiie  village  of  Fairmount,  for  the  con- 
struction and  operation  of  electric  distribution  system  in  the  village 
of  Fairmount  and  vicinity,  and  for  the  transaction  of  rendering 
electric  service  in  said  village  and  vicinity  and  along  the  route  of 
proposed  transmission  line. 

Be  Illinois  Southern  Power  Co.  No.  8192,  June  4,  1918,  for  the 
construction  of  an  electric  power  house  at  Muddy,  immediately 
adjacent  to  the  power  house  of  the  Central  Illinois  Public  Service 
Company  located  at  the  same  point,  and  to  install  in  said  power  house 
a  5,000  k.  w.  turbine  and  equipment  therefor,  and  also  to  construct 
and  operate  transmission  line  from  said  power  house  to  the  Middle 
Fork  Mine  of  the  United  States  Fuel  Company  located  in  the  vicinity 
of  Benton. 

Be  Taylor  Bidge  Switch  Asso.  No.  7895,  June  5,  1918,  for  the 
operation  of  a  telephone  exchange  in  the  village  of  Taylor  Bidge. 

Be  Central  Illinois  Public  Service  Co.  No.  8042,  June  17,  1918, 
for  the  construction  and  operation  of  a  16,000  volt  electric  trans- 
mission line  extending  in  a  southerly  direction  from  the  village  of 
Milford  to  the  city  of  Hoopeston. 

Be  West  End  Storage  Warehouse  Co.  No.  8045,  June  17,  1918,  for 
the  operation  of  a  warehouse  at  4025  West  Madison  street,  Chicago. 

Be  Staver  Motor  Car  Co.  No.  8218,  July  1,  1918,  for  the  operation 
of  a  general  warehouse  at  No.  100  West  Garfield  boulevard  in  Chi- 
cago. 

Be  Peter  Schoenhofen  Brewing  Co.  No.  8251,  July  1,  1918,  for 
the  operation  of  a  warehouse  at  Nos.  2240  and  2242  South  Spring- 
field avenue  and  at  18th  and  Canal  streets  in  the  city  of  Chicago. 

Be  American  B.  Exp.  Co.  No.  8308,  July  15,  1918,  for  the  trans- 
P.U.R.1918E. 
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action  of  a  transportation  express  business  upon  all  railroads  both 
interstate  and  intrastate. 

Re  Western  Illinois  Utilities  Co.  Nos.  8280,  8282,  8283,  8307, 
Consolidated,  July  18,  1918,  for  the  operation  and  maintenance  of 
an  electric  generatuig  transmission  and  distribution  system  and  the 
transaction  of  business  as  an  electric  public  utility  in  the  municipali- 
ties of  LaHarpe  and  Blandinsville,  and  the  community  of  Disco,  and 
along  the  route  of  the  proposed  transmission  line  extending  from 
Dallas  City  to  Disco,  LaHarpe,  and  Blandinsville. 

/oi^'a.— Elkhart  v.  Polk  County,  Docket  B-286,  July  6,  1918,  for 
the  construction,  equipment,  maintenance,  and  operation  of  a  pro- 
posed transmission  line  for  the  purpose  of  conducting  electricity  for 
light,  power,  and  heating  purposes  along  and  upon  specified  roads 
and  highways  in  Polk  county. 

Rolfe  Light  &  P.  Co.  v.  Pocahontas,  Docket  E-287,  July  31,  1918, 
to  build,  construct,  reconstruct,  equip,  maintain,  and  operate  a  trans- 
mission line  for  the  pui-pose  of  conducting  electricity  for  light, 
power,  and  heating  purposes,  along  and  upon  the  roads  and  high- 
ways in  Palo  Alto  and  Pocahontas  counties. 

Madison  County  Mut.  Eural  Electric  Co.  v.  Madison  County, 
Docket  E-288,  July  31,  1918,  to  construct,  maintain,  and  operate 
proposed  transmission  line  for  the  purpose  of  conducting  electricity 
for  light,  power,  and  heating  purposes  along  and  upon  the  roads  and 
highways  in  Madison  county. 

Massachusetts, — Re  New  England  Power  Co.  June  28,  1918,  for 
the  construction  of  a  transmission  line  for  electricity  from  its  sub- 
station in  Millbury  to  the  Massachusetts-'Connecticut  state  line  in 
Webster;  authority  also  granted  to  take  such  rights  of  way  therefor 
as  may  be  necessary  for  the  construction  of  said  lines. 

Nebraska. — Re  Platte  Valley  Power  Co.  Application  No.  3567, 
July  26,  1918,  to  construct  a  transmission  line  from  Irvington  to 
Elkhorn  to  be  used  as  a  main  line  to  carry  alternating  electric  cur- 
rent at  a  pressure  of  33,000  volts,  and  to  build  branches  from  this 
main  line  to  the  villages  of  Bennington  and  Lane,  to  carry  alter- 
nating electric  current  at  a  pressure  of  6,600  volts. 

Re  Nebraska  Power  Co.  Application  No.  3633,  July  26,  1918,  to 
build  two  transmission  lines  near  Omaha  to  carry  alternating  electric 
current  at  a  pressure  of  2,300  volts. 

Re  Lincoln  Gas  &  E.  L.  Co.  Application  No.  3643,  July  26,  1918, 
to  construct,  operate,  and  maintain  a  temporary  transmission  line  to 
carry  alternating  electric  current  at  a  pressure  of  2,300  volts  from 
a  point  near  the  Lincoln  Sand  &  Gravel  Company^s  Plant  on  West 
A  street  to  the  Hayward  school  in  Lincoln. 

New  Jersey, — Re  Eureka  Power  Co.  June  25,  1918,  for  the  erec- 
tion and  maintenance  of  proposed  line  for  the  distribution  of  elec- 
P.U.R.1918E. 
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trical  current  for  light  and  power  service  to  the  public  at  Prospect 
Heights  in  the  township  of  Ewing. 

New  York,  First  District. — Re  American  R.  Exp.  Co.  Case  No. 
2304,  June  29,  1918,  for  the  exercise  of  the  right  or  privil^e  of 
conducting,  as  agent  for  the  Director-General  of  Railroads,  a  gen- 
eral express  transportation  business,  interstate  and  intrastate. 

Pennsylvania. — Re  Schuylkill  R.  Co.  Application  Docket  No. 
1732-1918,  June  18,  1918,  for  the  renewal  or  replacement  of  a 
crossing  at  a  point  where  a  crossing  has  been  maintained  for  many 
years,  by  tiie  Schuylkill  Railway  Company,  where  the  tracks  of  said 
railway  company  cross  ttie  tracks  of  the  Lehigh  Valley  Railroad  Com- 
pany at  Packer  No.  6  colliery,  in  Butler  township. 

Wisconsin.— Re  Belleville  Electric  Co.  WP-90,  July  3,  1918,  for 
tiie  construction,  operation,  and  maintenance  of  a  certain  dam  in  the 
Sugar  river,  in  Dane  county. 

Wyoming.— Re  Buffalo,  W.  Teleg.  Co.  No.  76,  July  1,  1918,  for 
the  construction,  maintenance,  and  operation  of  telegraph  and  tele- 
phone lines  along  right  of  way  of  the  Wyoming  Railway  Company 
from  the  city  of  Buffalo,  in  Johnson  county,  to  the  town  of  Olearmont 
in  Sheridan  county,  for  tiie  purpose  of  rendering  service  both  to  the 
Wyoming  Railway  Company  and  to  the  general  public. 

A  certificate  of  public  convenience  and  necessity  was  refused  in  the 
following  case : 

Wisconsin.— Re  Janesville  Electric  Co.  C-122,  June  29,  1918,  to 
serve  electric  light  and  power  to  certain  residents  in  the  town  of 
Milton;  applicant  directed  to  cease  and  desist  from  furnishing  elec- 
tric service  to  consumers  fn  the  town  of  Milton  except  the  two  com- 
panies at  Milton  junction  and  the  village  of  Milton. 

Consolidation,  merger  and  sale. 

California. — ^Re  Western  Fuel  Gas  &  P.  Co.  Decision  No.  5424, 
Application  No.  3448,  May  24, 1918,  order  authorizing  Western  Fuel 
&  Power  Company  to  sell  its  entire  gas  generating  and  distributing 
system,  including  its  franchises  and  office  furniture,  stores,  accounts 
receivable,  etc.,  to  the  Southern  California  Gas  Company  for  the  simi 
of  $150,000. 

Re  Title  Guarantee  &  T.  Co.  Decision  No.  5451,  Application  No. 
3760,  May  29,  1918,  Title  Guarantee  and  Trust  Company  as  trustee 
for  the  bondholders  of  Glendale  Consolidated  Water  Company  author- 
ized to  convey  to  the  city  of  Glendale,  a  municipal  corporation  ad- 
joining Los  Angeles  on  the  north,  a  domestic  water  sjrstem,  for  the 
sum  of  $55,150. 

Re  Williams,  Decision  No.  5474,  Application  No.  3824,  June  11, 
1918,  applicant  authorized  to  transfer  to  the  Callahan  Mutual  Water 
System,  a  certain  public  utility  system  in  the  town  of  Callahan. 

1\U.R.1918B. 
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Re  West  San  Joaquin  Valley  Water  Co.  Decision  No.  6500,  Appli- 
cation No.  3820,  June  19,  1918,  order  authorizing  the  West  San 
Joaquin  Valley  Water  Company  to  transfer  to  the  city  of  Pirebaugh, 
a  city  of  the  sixth  class,  for  the  sum  of  $4,350,  the  public  water 
system  supplying  consumers  of  said  city. 

Illinois.— Re  Illinois  Southern  Power  Co.  No.  8212,  June  4,  1918, 
order  authorizing  the  sale  by  the  Southern  Illinois  Railway  &  Power 
Company  to  the  Illinois  Southern  Power  Company  for  the  consid- 
eration of  $300,  of  two  small  tracts  of  land  aggregating  approxi- 
mately i  of  an  acre  in  extent  located  at  Muddy;  and  authorizing 
the  Southern  Illinois  Railway  &  Power  Company  and  the  Illinois 
Soutlxern  Power  Company  to  enter  into  a  certain  lease  wherein  said 
Southern  Illinois  Railway  &  Power  Company  leases  to  Illinois 
Southern  Power  Company  certain  space  to  be  used  for  the  location 
and  operation  of  certain  machinery  and  equipment;  and  authorizing 
the  Southern  Illinois  Railway  &  Power  Company  and  the  Illinois 
Southern  Power  Company  to  enter  into  a  contract  covering  certain 
water  and  right  to  certain  water  to  be  enjoyed  by  the  Illinois  South- 
ern Power  Company  for  steam  and  condensing  purposes. 

Re  Barrow,  No.  7987,  June  18,  1918,  order  granting  permission 
to  the  city  of  Ava  to  purchase  all  of  the  electric  utility  property 
owned  and  operated  by  Eugene  Barrow  in  the  city  of  Ava,  for  the 
sum  of  $3,000. 

Re  Interstate  Independent  Teleph.  &  Teleg.  Co.  No.  7988,  June 
19,  1918,  order  authorizing  the  Morrison  Telephone  Company  to 
purchase  from  the  Interstate  Independent  Telephone  &  Telegraph 
Company,  all  of  the  telephone  property  of  the  latter  company  which 
composes  the  local  exchanges  of  Morrison  and  Prophets  town  and  the 
Clinton-Morrison  toll  line,  the  Morrison- Albany  toll  line,  the  Chad- 
wich-Morrison  toll  line,  the  Prophetstown-Morrison  toll  line  and 
one-half  of  the  Morrison-Sterling  toll  line,  one-half  of  the  Coleta- 
Morrison  toll  line  and  one-half  the  Prophetstown-Sterling  toll  line, 
all  located  in  the  county  of  ^Vhite8ide,  for  the  sum  of  $10,000  to  be 
paid  in  first  mortgage  bonds  of  the  Morrison  Telephone  Company,  at 
par. 

Re  Western  Illinois  Utilities  Co.  Nos.  8280,  8282,  8283,  8307, 
Consolidated,  July  18,  1918,  order  authorizing  the  Western  Illinois 
Utilities  Company  to  purchase,  and  the  LaHarpe  Electric  Light  & 
Power  Company  to  sell  electric  utility  property  of  the  latter  com- 
pany in  LaHarpe,  including  all  rights,  contracts,  privileges  and 
franchises,  free  and  clear  of  all  liens  and  encumbrances,  but  not 
including  materials  and  supplies,  working  capital,  accounts  receiv- 
able and  accounts  payable,  for  the  sum  of  $31,000 ;  Western  Illinois 
Utilities  Company  also  authorized  to  purchase  from  the  Economy 
Light  &  Power  Company  the  electric  utility  property  of  the  said 
P.U.R.1918E. 
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Economy  Light  &  Power  Company  in  Blandinsville  for  the  sum  of 
$15,000. 

Minnesota.— Re  Town  &  Conntry  Teleph.  Co.  Jnly  26,  1918, 
order  authorizing  the  pnrehase  by  the  Town  &  Country  Telephone 
Company  from  the  Canby  Telephone  Company  all  of  its  physical 
telephone  property;  also  iiat  all  rural  and  toll  line  connections  now 
existing  with  the  Canby  Telephone  Company  to  be  maintained  by 
the  Town  &  Country  Telephone  Company. 

New  York,  First  District.— He  Xew  York  R  Co.  Case  No.  2298, 
July  16,  1918,  approval  of  the  acquisition  by  the  New  York  Rail- 
ways Company  of  the  property  and  franchises  of  the  Central  Cross- 
town  Eailroad  Company,  including  lease  of  property  of  the  Chris- 
topher &  Tenth  Street  Railroad  Company. 

Pennsylvania. — Re  Huntingdon,  Application  Docket  No.  1964- 
1918,  Jime  18,  1918,  approval  of  acquisition  and  operation  of  water 
plant  system  and  properly  of  the  Huntingdon  Water  Supply  Com- 
pany. 

Crossings. 

J.  Grade,  950. 
II.  Protecti€>n  at,  964:. 
III.  Elitnination  of  grade  crosHngs,   954. 
'  IV,  Overheads,  etc.,  966, 

jr.  Grade. 

California. — ^Re  Emergency  Transp.  Co.  Decision  No.  5426,  Ap- 
plication No.  3753,  May  24,  1918,  order  granting  permission  to 
applicant  to  construct  a  single  track  railway  on  Chestnut  street  across 
tracks  of  the  Southern  Pacific  Company  on  Seventh  street  and  across 
a  spur  track  of  the  Western  Pacific  Railway  Company  on  Third 
street,  city  of  Oakland. 

Re  Palo  Alto,  Decision  No.  5484,  Application  No.  3708,  June  18, 
1918,  city  of  Palo  Alto  authorized  to  construct  a  temporary  crossing 
at  grade  over  tracks  of  Southern  Pacific  Company  near  the  intersec- 
tion of  Palo  Alto  avenue  and  Alma  street. 

Re  Atchison,  T.  &  S.  P.  R.  Co.  Decision  No.  5486,  Application 
No.  3542,  June  19,  1918,  railroad  company  authorized  to  construct 
spur  track  at  grade  across  the  tracks  of  the  Pacific  Electric  Railway 
Company  at  the  Bastanchury  ranch  in  the  city  of  PuUerton. 

Re  Anaheim,  Decision  No.  5493,  Application  No.  3698,  June  19, 
1918,  petition  to  open  South  Claudina  street  across  the  tracks  of  the 
Southern  Pacific  Company  in  the  city  of  Anaheim  denied,  it  appear- 
ing that  there  is  no  evidence  of  public  necessity  for  a  crossing  at  this 
point. 
P.U.R.1918E, 
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Re  Pasadena,  Decision  No.  5496,'  Application  No.  3299,  June  19, 
1918,  permission  granted  to  the  city  of  Pasadena  to  construct  Liberty 
street  and  Franklin  avenue  across  the  tracks  of  the  Pacific  Electric 
Railway  Company  at  grade  in  said  city. 

Connecticut — Re  Connecticut  Co.  Docket  No.  2863,  July  25,  1918, 
approval  of  construction  of  two  electric  railway  spur  tracks  and  one 
electric  railway  track  crossover  on  Watertown  avenue  in  the  city  of 
Waterbury. 

Re  Connecticut  Co.  Docket  No.  2872,  Aug.  5,  1918,  approval  of 
proposed  method  of  construction  of  split  switch  crossover  on  private 
right  of  way  in  city  of  Waterbury. 

Illinois. — Re  Highway  Comrs.  No.  7893,  June  3,  1918,  order 
authorizing  the  construction  of  a  public  highway  at  grade  across  the 
right  of  way  and  tracks  of  the  St.  Louis,  Troy  &  Eastern  Railroad 
in  Madison  county. 

Dorchester  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  7967,  June  3, 
1918,  petition  for  permission  to  construct  a  highway  crossing  at 
grade,  denied,  the  Commission  being  of  the  opinion  that  the  necessity 
for  the  proposed  crossing  is  not  such  at  this  time  as  to  outweigh  the 
dangers  incident  to  the  establishing  of  said  crossing. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  8040,  June  3,  1918,  railroad  com- 
pany authorized  to  construct  an  additional  sidetrack  at  grade  across 
public  highway  running  north  and  south  along  the  center  line  of 
section  24  in  Denning  township,  Franklin  county. 

Chicago  &  X.  W.  R.  Co.  v.  Sterling,  D.  &  E.  Electric  R.  Co.  No. 
8168,  June  25,  1918,  order  granting  permission  to  railroad  company 
to  extend  a  switch  track  at  grade  across  Depot  street  in  the  city  of 
Dixon,  and  to  cross  at  grade,  the  tracks  of  the  Sterling,  Dixon  & 
Eastern  Electric  Railway  Company  in  Depot  street. 

Re  Nash  Bros.  No.  8315,  July  1,  1918,  order  authorizing  the  con- 
struction, operation  and  maintenance  at  grade  of  a  24-inch  narrow 
gauge  industrial  track  across  the  tracks  of  the  Chicago  Surface  Lines 
at  grade  in  Cottage  Grove  avenue,  at  the  intersection  of  103rd  street 
in  the  city  of  Chicago. 

Re  Wabash  R.  Co.  No.  8300,  July  2,  1918,  approval  of  an  agree- 
ment relative  to  the  construction  of  a  sidewalk  and  footbridge  over 
the  tracks  of  the  Wabash  Railway  Company  at  Mitchell  at  grade. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  8164,  July  15,  1918,  railroad  com- 
pany authorized  to  construct  at  grade  a  second  main  track  and  to 
make  a  realignment  of  the  present  main  track,  across  the  right  of 
way  and  the  two  main  tracks  of  the  Wabash  Railway  Company,  and 
across  the  right  of  way  and  single  main  track  of  the  Illinois  Central 
Railroad  Company,  at  Winston. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  8231,  July  15,  1918,  order  author- 
izing railroad  company  to  extend  a  passing  track  at  grade  across  a 
public  highway  at  Lynn,  in  Henry  county. 
P.U.R.1918E. 
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I?e  Chicago,  B.  &  Q.  R.  Co.  Xo.  8302,  July  15,  1918,  order  grant- 
ing permission  to  railroad  company  to  construct  a  sidetrack  at  grade 
across  Second  street  in  the  city  of  Beardstown. 

Illinois  C.  R.  Co.  v.  Bloomington,  P.  &  J.  Electric  R.  Co.  Nos.  52, 

53  and  4,  Consolidated,  July  18,  1918,  order  authorizing  the  Bloom- 
ington, Pontiac  &  Joliet  Electric  Railway  Company  to  continue  to 
operate  and  maintain,  until  further  order  of  the  Commission,  the 
grade  crossing  formed  by  its  track  with  the  track  of  the  Wabash 
Railway  Company  in  Wabash  avenue  in  the  city  of  Pontiac. 

Indiana. — Marion  County  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No. 
3988,  July  23,  1918,  authority  granted  to  construct  a  public  highway 
over  and  across  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company's  tracks  at  grade  at  a  point  along  line  between  Law- 
rence and  Warren  townships. 

Maine. — ^Webber  v.  Yarmouth,  R.  R.  433,  July  20,  1918,  order 
authorizing  town  of  Yarmouth  to  pay  the  sum  of  $50  to  W.  H. 
Webber  for  damages  caused  by  cutting  trees  and  shrubbery  in  im- 
proving grade  crossing  of  Maine  Central  Railroad  Company  at  North 
street,  east  of  Yarmouth  junction,  in  the  town  of  Yarmouth. 

Michigan. — Re  Johnson,  No.  8030,  July  8,  1918,  highway  com- 
missioner of  Hudson  township  authorized  to  cross  with  a  highway 
the  tracks  and  right  of  way  of  the  Minneapolis,  St.  Paul  &  Sault 
Ste.  Marie  Railway. 

Re  Autio,  C-7077,  July  23,  1918,  order  authorizing  highway  com- 
missioner of  Iron  River  township  to  cross  with  two  highwaj's  the 
tracks  and  right  of  way  of  the  Chicago  &  North  Western  Railway 
Company. 

Re  Bauman,  No;  8030,  July  23,  1918,  order  granting  permission 
to  the  highway  commissioner  of  Munising  township  to  cross  with 
a  north  and  south  highway  on  the  tracks  and  right  of  way  of  the 
Duluth  South  Shore  &  Atlantic  Railway  at  Duluth. 

Re  Michigan  United  R.  Co.  X-1413,  July  25,  1918,  order  author- 
izing railway  company  to  change  the  location  of  the  crossing  of  its 
tracks  with  the  tracks  of  the  Ann  Arbor  Railroad  Company  on  Cor- 
runna  avenue  from  the  south  side  of  Corrunna  avenue  to  the  center 
of  Corrunna  avenue  in  the  city  of  Owosso. 

Re  Johnson,  C-7077-48,  Aug.  1,  1918,  order  authorizing  highway 
commissioner  of  West  Bloomfield  township  to  cross  with  Ivemess 
avenue  the  tracks  and  right  of  way  of  the  Michigan  Air  Line  Rail- 
way. 

Missouri. — Re  Manufacturers^  R.  Co.  Case  No.  1668,  Aug.  2, 1918, 
authority  granted  to  construct  an  industry  spur  track  along  Second 
street  between  Zepp  street  and  President  street,  passing  in  front  of 
th^  premises  of  the  Fred  Modart  Manufacturing  Company  at  Second 
and  Potomac  streets  in  the  city  of  St  Louis;  said  spur  track  to 
P.UJ1.1918E. 
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involve  a  crossing  at  grade  of  the  tracks  of  the  Western  Cable  Eail- 
way  Company  at  Second  and  Potomac  streets. 

New  Jersey. — Re  West  Jersey  &  Seashore  R.  Co.  July  23,  1918, 
approval  of  the  construction  of  a  siding  at  grade  across  the  Four 
Public  Roads  in  Deerfield  township. 

Re  Bumrite  Briquette  Coal  Co.  July  23,  1918,  approval  of  the 
construction  of  a  siding  at  grade  across  Alpine,  Earl  and  Poinier 
streets,  in  the  city  of  Newark. 

Oregon.— Ejq  County  Ct.  ¥-723,  P.  S.  C.  Or.  Order  No.  384,  May 
25,  1918,  order  granting  permission  to  extend  a  county  road  over  and 
across  an  established  and  existing  railroad  grade  of  the  Willamette 
Pacific  Company,  in  the  town  of  Reedsport. 

Re  County  Ct  F-753,  P.  S.  C.  Or.  Order  No.  396,  June  17,.  1918, 
order  granting  permission  to  construct  a  crossing  at  grade  over  and 
npon  the  Willamette  Pacific  branch  of  the  Southern  Pacific  Company 
at  a  point  in  the  town  of  Reedsport. 

Re  Cbunty  Ct.  F-684,  P.  S.  C.  Or.  Order  No.  404,  July  10,  .1918, 
order  authorizing  petitioner  to  extend  its  county  road  over  and  across 
tracks  of  the  Willametta  Pacific  branch  of  the  Southern  Pacific  Com- 
pany at  a  point  near  the  Gardiner  depot,  in  Douglas  country. 

Re  County  Ct.  ¥-759,  P.  S.  C.  Or.  Order  No.  411,  July  15,  1918, 
petition  for  permission  to  extend  a  county  road  over  and  across 
the  tracks  of  the  Oregon- Washington  Railroad  &  Navigation  Com- 
pany at  common  grade  at  Hot  Lake,  denied,  it  appearing  that  such 
crossing  by  reason  of  the  obstruction  to  view  and  other  conditions 
which  cannot  well  be  eliminated,  would  be  extremely  hazardous  and 
should  not  be  permitted. 

Rhode  Island.— Re  Rhode  Island  Co.  No.  419,  July  17,  1918, 
order  granting  permission  to  lay  and  maintain  a  track  in  High  street 
in  town  of  Bristol  across  certain  streets,  highways,  turnpikes,  or 
traveled  ways  at  grade. 

Utah. — Midvale  v.  Oregon  Short  Line  R.  Co.  Permit  No.  23,  June 
11,  1918,  railroad  company  authorized  and  required  to  construct  a 
crossing  at  grade  over  tracks  of  railroad  company  on  Sixth  avenue, 
city  of  Midvale. 

Re  Oregon  Short  Line  R.  Co.  Permit  No.  24,  July  19,  1918, 
railroad  company  authorized  to  construct,  operate  and  maintain  a 
standard  gauge  spur  railroad  track  over  and  across  certain  streets  and 
avenues  in  Ogden  City. 

Re  Salt  Lake  Terminal  Co.  Permit  No.  25,  Aug.  1,  1918,  order 
granting  permission  to  construct  a  single  track  railroad  spur  from 
itB  line  on  First  West  street  over  and  across  the  east  side  of  said  street 
in  Salt  Lake  City. 

Wwcon^n.— Shorewood  v.  Chicago  &  N.  W.  R.  Co.  R-2248,  July 
25,  1918,  establishment  of  grades  of  Chicago  &  North  Western  Rail- 
way company  in  the  village  of  Shorewood,  and  of  the  grades  of  the 
P.U.R.1918E. 
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streets  and  highways  of  that  village  where  the  same  intersect  such 
tracks,  for  the  purpose  of  providing  for  future  separation  of  grades. 

II.  Protection  at. 

California, — Ee  Protection  for  Railroad  Crossing,  Decision  Xo. 
5517,  Case  No.  1227,  June  27,  1918,  order  directing  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  and  the  Southern  Pacific 
Company  to  install  an  automatic  flagman  in  the  center  of  First 
avenue,  said  flagman  to  be  connected  with  the  tracks  of  both  com- 
panies, in  the  city  of  Arcadia. 

Michigan.— Re  Trufant,  C-7077-46,  July  5,  1918,  order  direct- 
ing railroad  company  to  cause  all  southboimd  trains  to  pass  over 
Main  street  crossing  in  the  village  of  Trufant,  at  a  speed  not  to 
exceed  6  miles  per  hour. 

Re  Pontiac,  0.  &  N.  R.  Co.  No.  8030,  July  15,  1918,  order  direct- 
ing railroad  company  to  cause  to  be  installed  and  thereafter  main- 
tained and  operated,  a  track  circuit  crossing  alarm  bell  with  wigwag 
attachment  at  the  crossing  of  tracks  in  Oxford  township. 

Oregon.— Re  Southern  P.  Co.  F-772,  P.  S.  C.  Or.  Order  416,  July 
30,.  1918,  railroad  company  ordered  to  erect  and  maintain  "stop" 
crossing  sign  on  intersection  of  street  in  Oregon  City  known  as 
Green  Point  crossing.     . 

III.  Elimination  of  grade  crossings, 

/Ktnow.— Illinois  C.  R.  Co.  v.  Harvey,  No.  8039,  July  15,  1918, 
order  approving  the  construction  of  the  yard  of  the  Illinois  Central 
Railroad  Company,  known  as  "Markham  Yard,"  and  the  abolishing 
of  certain  grade  crossings  and  separation  of  certain  grades. 

Indiana. — Pennsylvania  Co.  v.  Brown,  No.  2273,  July  33,  1918, 
order  directing  that  the  public  highway  at  grade  over  and  across  the 
tracks  of  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railway  Company 
and  the  Ohio  Electric  Railway  Company  be  vacated. 

Maine.— Re  York  Harbor  &  Beach  R.  Co.  R.  R.  397,  June  20, 
1918,  grade  crossing  on  Whipple  Road  in  town  of  Kittery,  near  Navy 
Yard  Station  ordered  eliminated,  in  accordance  with  plans  presented 
and  approved  by  the  Commission. 

Re  Presque  Isle,  R.  R.  393,  July  8,  1918,  dismissal  of  petition  for 
the  abolition  of  grade  crossings  in  the  town  of  Presque  Isle,  dis- 
missed, it  appearing  to  the  Commission  that  doubt  exists  as  to 
whether  the  probable  public  benefit  will  warrant  the  expenditure 
involved,  or  that  the  order  can  be  carried  out  without  exceeding  the 
state  appropriation. 
P.U.R.1918E. 
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IV.  Overheads,  etc, 

Illinois,— Re  Chicago  &  X.  W.  R.  Co.  No.  8248,  July  15,  1918, 
approval  of  plans  submitted  for  the  construction  of  a  subway  at  Snow 
street  in  the  city  of  Chicago. 

Re  Hustis,  Receiver,  Boston  &  M.  R.  Co.  R.  R.  402,  June  20, 
1918,  order  directing  the  rebuilding  of  bridge  known  as  Butler 
Bridge  or  Bridge  No.  71,  .1  mile  east  of  Kittery  Junction,  being  a 
highway  bridge  over  which  an  electric  railway  and  the  Eastern  Divi- 
sion of  the  Boston  &  Maine  Railroad  passes;  the  expense  of  said 
bridge  to  be  apportioned  as  follows,  four  fifths  to  the  steam  railroad 
and  one  fifth  to  the  electric  railway. 

Re  Maine  C.  R.  Co.  R.  R.  424,  June  28,  1918,  order  granting  per- 
mission to  railroad  company  to  make  alteration  in  overhead  crossing 
known  as  Smithfield  Road  crossing,  where  highway  passes  above 
steam  railroad  by  means  of  an  overhead  bridge,  the  Maine  Central 
Railroad  Company  to  perform  all  the  labor  and  furnish  all  materials 
required  for  said  alteration. 

Michigan.— Re  Pere  Marquette  R.  Co.  No.  8028,  Aug.  6,  1918, 
order  authorizing  the  Pere  Marquette  Railway  Company  to  cross 
with  a  sidetrack  to  the  plant  of  the  American  Board  Box  Company 
under  tracks  and  bridge  of  the  Michigan  railway  on  Market  avenue 
in  the  city  of  Grand  Rapids. 

Oregon.— Re  Portland  &  0.  C.  R.  Co.  P-671,  P.  S.  C.  Or.  Order 
400,  June  24,  1918,  order  authorizing  railroad  company  to  construct, 
at  grade  or  otherwise,  its  line  of  railway  over  and  across  certain 
coimty  roads. 

Discrimination* 

Illinois. — Jones  &  A.  Coal  Co.  v.  Baltimore  &  0.  S.  W.  R.  Co.  No. 
5551,  June  4,  1918,  discriminatory  practice  of  railroads  in  refusing 
to  absorb  switching  charges  incurred  by  complainant  while  absorbing 
those  of  other  shippers,  required  to  be  terminated. 

Stein  V.  Chicago  Teleph.  Co.  No.  5285,  July  15,  1918,  order 
directing  utility  to  file  a  new  schedule  of  rates  upon  fiiiding  present 
rates  discriminatory. 

Maine. — Re  Lewiston  Water  Commission,  TJ-297.1,  July  12,  1918, 
water  commission  authorized  to  make  a  special  rate  for  water  service 
to  the  Women^s  Christian  Association  of  Lewiston  for  the  sum  of 
$50,  said  organization  being  a  benevolent  and  charitable  one. 

Nebraska. — Re  Maxwell-Brady  Teleph.  Co.  Application  No.  3560, 
June  20,  1918,  telephone  company  authorized  to  eliminate  free 
service  between  Maxwell  and  Brady,  and  to  establish  toll  rate  of  10 
cents  for  three  minutes  and  5  cents  for  each  additional  two  minutes. 

Pennsylvania. — In  Merchants  Asso.  v.  Pottsville  TJ.  Traction  Co. 
Complaint  Docket  No.  875,  July  2,  1918,  the  Pennsylvania  Comniis- 
P.U.K.1S»18E. 
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sion  held  that  a  5-ceiit  zone  fare  system  was  not  discriminatoTy  as  to 
settlements  1,100  feet  or  more  beyond  the  boundary  line  of  the  first 
zone. 

Wisconsin.— Be  Platteville,  R  &  E!  Teleph.  Co.  XJ-1325,  July  25, 
1918,  rebate  of  $4  per  year  per  instrument  from  the  regular  tele- 
phone rental  granted  to  stocldiolders  owning  their  own  instruments, 
and  stub  lines. 

Eminent  domain. 

Maine.— Be  Maine  C.  E.  Co.  E.  B.  431,  July  17, 1918,  order  grant- 
ing permission  to  railroad  company  to  take  and  hold,  as  for  public 
uses,  certain  specified  land  for  necessary  sidetracks  in  its  freight  yard 
in  the  town  of  Oakland. 

FrancUset. 

Oregon. — ^Ee  Clackamas  County  Driving  &  Eafting  Co.  L-P-13, 
P.  S.  C.  Or.  Order  No.  397,  June  17,  1918,  order  granting  franchise 
to  the  Clackamas  County  Driving  &  Eafting  Company  for  the  float- 
ing, driving,  catching,  booming,  sorting,  rafting,  and  handling  of 
logs,  lumber,  and  other  timber  products  along  and  upon  Butte  creek 
from  its  source  to  the  town  of  Scotts  Mills  and  Coal  creek  from 
the  source  of  the  North  and  East  forks  thereof,  do\^Ti  to  the  con- 
fluence of  Coal  creek  with  Butte  creek,  in  Clackamas  county. 

Ee  Adoption  of  Eules  and  Eegulations,  L-P-7,  P.  S.  C.  Or.  Order 
No.  408,  July  15,  1918,  approval  of  rules  and  regulations  governing 
applications  for  franchise  to  build  dams,  booms,  drive  and  catch  logs 
and  timber  products  under  the  provisions  of  chapter  128,  General 
Laws  of  Oregon  for  1915. 

Pennsylvania. — ^The  Pennsylvania  Conmiission  will  not  approve 
conditions  in  a  municipal  franchise  seeking  to  regulate  the  rates  of 
a  public  utility.  Bair  v.  Bell  Teleph.  Co.  Complaint  Docket  No. 
1798,  July  30,  1918. 

Intercorporate  relations. 

Illinois.— Be  Louisville  &  N.  B.  Co.  E-890,  April  16,  1918,  ap- 
proval of  an  agreement  entered  into  with  the  Nashville  Mining  Com- 
pany relating  to  the  use  and  maintenance  of  an  existing  sidetrack 
725  feet  in  length,  at  Nashville. 

Be  Murphysboro  &  S.  I.  E.  Co.  No.  8120,  June  4,  1918,  approval 
of  joint  pole  agreement  entered  into  by  the  Murphysboro  &  Southern 
Illinois  Eailway  Company  and  the  Murphysboro  Telephone  Company 
providing  for  the  joint  occupancy  and  division  of  the  cost  of  main- 
tenance of  a  certain  line  of  poles,  along  and  upon  Illinois  avenue  in 
the  city  of  Carbondale. 
P.U.R.1918E. 
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Be  Central  U.  Teleph.  Co.  No.  8178,  June  3,  1918,  approval  of 
traffic  agreement  entered  into  by  the  receivera  of  the  Central  Union 
Telephone  Company  and  the  Eureka  Telephone  Company  wherein 
the  former  company  agrees  to  connect  its  toll  lines  to  local  exchange 
of  the  latter  company  at  Eureka  for  the  handling  of  toll  business. 

Be  Pecatonica  Electric  Light  Co.  No.  8147,  June  4,  1918,  author- 
ity granted  to  Pecatonica  Electric  Light  Company  and  the  Eockford 
&  Interurban  Bailway  Company  to  enter  into  a  contract  covering  the 
purchase  and  sale  of  electrical  energy  necessary  for  the  operation  of 
the  electric  utility  in  Pecatonica. 

Be  Central  17.  Teleph.  Co.  No.  8073,  June  5,  1918,  approval  of 
traffic  agreement  entered  into  by  the  receivers  of  the  Central  Union 
Telephone  Company  and  H.  A.  Clegg,  relating  to  the  connecting  of 
toll  lines  to  local  exchange  for  the  handling  of  toll  business. 

Chestnut  Mut.  Teleph.  Co.  v.  Mt.  Pulaski  Teleph.  &  E.  Co.  No. 
7903,  June  17,  1918,  order  authorizing  the  Chestnut  Mutual  Tele- 
phone Company  and  the  Mount  Pulaski  Telephone  &  Electric  Com- 
pany to  effect  a  physical  connection  between  lines  of  respective  ex- 
changes to  the  end  that  telephone  users  of  the  Chestnut  Mutual 
Telephone  Company  may  hold  telephonic  communication  with  tele- 
phone users  of  the  Mount  Pulaski  Telephone  &  Electric  Company 
and  vice  versa. 

Be  Tri  County  Teleph.  Co.  No.  8246,  June  18,  1918,  approval  of 
an  agreement  entered  into  with  the  receivers  of  the  Central  Union 
Telephone  Company,  wherein  joint  petitioners  agree  to  the  joint  use 
of  eleven  poles  on  the  north  side  of  Casey  avenue,  Mt.  Vernon. 

Be  Chicago  &  N.  W.  B.  Co.  No.  8170,  July  1,  1918,  approval  of 
contract  with  the  Elgin  and  Belvidere  Electric  Bailway  Company  re- 
lating to  the  joint  use  of  a  crossover  track  between  applicants'  tracks 
at  Gilberts. 

Be  Cumberland  Teleph.  &  Teleg.  Co.  No.  8270,  July  1,  1918,  ap- 
proval of  agreement  between  the  Cumberland  Telephone  &  Telegraph 
Company  and  the  Mui-physboro  Telephone  Company  approving  a 
certain  joint  pole  agreement,  wherein  said  petitioners  agree  to  the 
joint  use  of  four  poles  in  Beulah  Heights,  Eldorado. 

Be  Central  U.  Teleph.  Co.  No.  8277,  July  1,  1918,  approval  of 
joint  agreement  with  the  Sparland  Telephone  Company  relating  to 
the  connection  of  toll  lines  to  local  exchange  at  Sparland  for  the 
handling  of  toll  business. 

Be  Central  U.  Teleph.  Co.  No.  8310,  July  3,  1918,  approval  of 
traffic  agreement  with  the  Mt.  Pulaski  Telephone  and  Electric  Com- 
pany, relative  to  the  connection  of  toll  lines  and  for  the  handling  of 
toll  business. 

Be  Yung,  No.  8060,  July  16,  1918,  approval  of  contract  covering 
the  purchase  and  sale  of  electrical  energ}*  necessary  for  the  operation 
of  the  electric  light  and  power  system. 
P.U.R.1918E. 
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Ec  Central  niinois  Pub.  Service  Co.  No.  8273,  July  16,  1918, 
approval  of  contract  providing  for  the  purchase  and  sale  of  electric 
energy  to  be  used  in  connection  with  the  operation  of  the  system  of 
the  Central  Illinois  Public  Service  Company. 

Re  Western  Illinois  Utilities  Co.  Nos.  8280,  8282,  8283,  8307, 
Consolidated,  July  18,  1918,  approval  of  contract  between  the 
Western  Illinois  Utilities  Company  and  the  Dallas  City  Light  Com- 
pany providing  for  the  purchase  and  sale  of  the  electric  energy 
necessary  for  the  operation  of  the  system  of  the  former  company. 

Massachusetts, — Re  Boston  Consol.  Gas  Co.  Aug.  9,  1918,  approval 
of  contract  for  the  sale  of  gas  by  the  Boston  Consolidated  Gas  Com- 
pany to  the  Dedham  &  Hyde  Park  Gas  &  Electric  Light  Company 
in  accordance  with  the  provisions  of  section  11  of  chapter  117  of 
the  Acts  of  the  year  1903. 

New  York,  First  District.— Re  Long  Island  R.  Co.  Case  No.  2299, 
June  27,  1918,  approval  of  extension  of  agreement  between  railroads 
respecting  trackage  rights  and  use  of  terminal  station. 

Leases. 

California. — Re  Sugar  Pine  R.  Co.  Decision  No.  5415,  Applica- 
tion Ko.  3668,  May  23,  1918,  approval  of  terms  of  certain  lease  by 
the  Sugar  Pine  Railway  Company  to  the  Standard  Lumber  Com- 
pany, for  period  of  fifteen  years,  of  its  line  of  railway  extending 
from  the  station  of  Ralph  to  Lyons  dam,  all  in  Tuolunme  county. 

Illinois.— Re  Chicago  &  N.  W.  R.  Co.  No.  7514,  June  3,  1918, 
order  authorizing  the  Mecoupin  County  Extension  Company  to  lease 
to  the  Chicago  &  North  Western  Railway  Company  the  unleased  por- 
tion of  its  railroad  property,  located  in  Macoupin  county. 

Re  Chicago  &  N.  W.  R.  Co.  No.  7515,  June  3,  1918,  order  author- 
izing the  Iowa  Southern  Railway  Company  to  deliver  a  lease  of  the 
unleased  portion  of  its  railroad  property  located  in  Monroe  county 
to  the  Chicago  &  North  Western  Railway  Company, 

Railroads. 

Connecticut. — Re  Hartford,  Docket  No.  2859,  July  25,  1918,  rail- 
road company  authorized  to  construct  at  grade  a  commercial  side- 
track to  be  used  for  switching  purposes  only  along  Van  Dyke  avenue 
in  the  city  of  Hartford. 

Illinois. — ^Re  Vulcanite  Roofing  Co.  No.  7605,  May  14,  1918, 
determination  of  clearances  to  be  maintained  in  building  through 
which  trains  run. 

Re  Michigan  C.  R.  Co.  No.  8100,  June  17,  1918,  petition  for  per- 
mission to  construct  an  engine  house  at  Joliet  with  vertical  and 
lateral  clearances  less  than  specified  in  General  Order  22  of  Com- 
mission, denied. 
P.U.R.1918E. 
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Re  Chicago  Junction  R.  Co.  No.  8238,  June  17,  1918,  order 
authorizing  railway  company  to  construct,  operate,  and  maintain  an 
extension  of  about  30  feet  in  length  of  existing  track  with  a  lateral 
clearance  of  5  feet  10  inches  on  one  side  and  7  feet  5  inches  on  the 
opposite  side,  in  Chicago. 

Ee  Chicago  Junction  E.  Co.  No.  8269,  July  3,  1918,  order  author- 
izing railroad  company  to  construct  a  certain  track  for  use  of  the 
United  States  Government  at  48th  and  Federal  streets  in  the  city  of 
Chicago  with  certain  lateral  clearances. 

Be  Chicago  Junction  E.  Co.  No.  8337,  July  18, 1918,  railroad  com- 
pany authorized  to  continue  to  operate  its  cars  and  engines  over  the 
present  sidetrack  located  alongside  the  North  side  of  the  building  of 
the  Simonds  Manufacturing  Company  at  17th  street  and  Western 
avenue,  in  Chicago,  also  to  operate  its  cars  and  engines  over  said 
track,  after  the  proposed  extension  of  130  feet  eastward  to  this 
building  in  question  has  been  constructed. 

Michigan,— Re  Filer  Fibre  Co.  C-7077,  July  2,  1918,  order  grant- 
ing permission  to  the  Filer  Fibre  Company  to  construct  a  conveyor 
over  the  tracks  of  the  Michigan  East  &  West  Eailway  Company  at 
plant  in  Filer  city. 

Pennsylvania, — Brotherhood  of  E.  Trainmen  v,  Philadelphia  &  E. 
B.  Co.  Complaint  Docket  Nos.  1736,  1737,  July  30,  1918,  dismissal 
of  complaint  alleging  violation  of  full  crew  law  on  the  ground  that 
the  train  movements  complained  of  were  yard  movements  and  not 
made  as  road  hauls. 

Brotherhood  of  E.  Trainmen  v.  Pennsylvania  E.  Co.  Complaint 
Docket  No.  1739,  July  30,  1918,  company  ordered  to  desist  from 
operating  freight  train  No.  Extra  2179,  between  Youngwood  and 
Boyer  Eun  junction  on  the  Sewickley  branch,  and  between  Boyer 
Bun  junction  and  Heckla  on  the  Boyer  Eun  branch  of  its  system 
in  violation  of  the  Pennsylvania  full  crew  law. 

Rates. 

I.  AuUnnohUes,  960. 
II.  Electricity,  960. 

III.  Express,   963. 

IV.  FerrieSf   963. 
V.  CHiS,  964. 

VI.  Heating,  966. 
VII.  Interurhan  railways,  9&7m 
VIII.  Irrigation,  968. 
IX,  Natural  gas,    968^ 
X.  Railroads: 

a.  Passenger,   968* 
h.  Freight,    968. 

c.  SiDitching  and  demurrage,  P7Jtf 
P.U.R.1918E. 
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XJ.  Setoers,  971. 
XII.  Steamboats,   071. 
XIII.  Stt-eet  raUwaya,   971. 
XIV.  Telephones,    974. 

XV.  Warehouses,  079. 
XVI.  Water,  980. 

I.  AutomohOsB* 

Utah.— Re  Consolidated  Auto  Stage  Line,  Case  No.  67,  Jnly  12, 
1918,  order  authorizing  increase  in  passenger  fares  between  Salt 
Lake  City  and  Bingham. 

n.  Blectrietty. 

Cglifomia. — Re  Southern  Sierras  Power  Co.  Decision  Jfo.  5434, 
Application  No.  3729,  May  25,  1918,  order  authorizing  the  filing  of 
revised  schedule  of  electric  rates  authorizing  reduction  of  present 
rates  to  residence  and  large  commercial  lighting  consumers  in  San 
Bernardino. 

Re  Southern  California  Edison  Co.  Decision  No.  5433,  Applica- 
tion No.  3728,  May  25,  1918,  order  authorizing  a  revised  schedule  of 
rates  reducing  rates  to  residence  and  large  commercial  lighting  con- 
sumers in  the  city  of  San  Bernardino. 

Re  Great  Western  Power  Co.  Decision  No.  5518,  Application  No. 
3460,  June  27,  1918,  emergency  increase  in  electric  rates  authorized. 

Colorado. — Re  Colorado  Springs  Light,  Heat  &  P.  Co.  Decision 
No.  177,  Investigation  and  Suspension  Docket  No.  15,  May  25,  1918, 
increase  in  electric  rates  authorized. 

Illinois. — Re  Davis  Electric  Co.  No.  7727,  June  4,  1918,  order 
vacating  suspension  of  advance  in  rates  for  electric  service  in  the 
village  of  Davis  as  stated  in  rate  schedule  I.  P.  TJ.  C.  2. 

Re  Stockton  Electric  Co.  No.  6924,  June  4,  1918,  order  vacating 
suspension  of  advanced  rates  for  commercial  and  municipal  electric 
power  service  in  the  village  of  Stockton,  as  stated  in  first  revised  sheet 
2,  rate  schedule  I.  P.  U.  C.  4. 

Re  Momence  Utilities  Co.  No.  7783,  June  4,  1918,  schedule  of  in- 
creased electric  rates  authorized. 

Re  Galva  Electric  Light  Co.  No.  7156,  June  4,  1918,  increase  in 
electric  rates  authorized. 

Re  Illinois  Northern  Utilities  Co.  No.  7831,  June  4,  1918,  order 
permanently  suspending  advance  in  rates  for  electric  service  in 
Belvidere,  Caledonia,  Capron,  Garden  Prairie  and  Poplar  Grove,  in 
the  coimty  of  Boone,  Chemung  and  Harvard,  in  the  county  of  Mc- 
Henry,  Genoa,  Kingston  and  Kirkland,  in  the  county  of  DeKalb, 
and  Hampshire,  in  the  county  of  Elane,  as  stated  in  rate  schedule 
I.  P.  U.  C.  2. 
P.U.R.1918E. 
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Be  Southern  IlIinoiB  Light  &  P.  Co.  No.  7810,  June  6,  1918, 
order  vacating  suspension  of  proposed  advance  in  rates  for  electric 
lighting  service  in  the  village  of  Enfield,  as  stated  in  first  revised 
sheet  1  to  rate  schedule  I.  P.  U.  C.  1. 

Re  Saline  Electric  Co.  No.  7839,  June  18,  1918,  order  vacating 
suspension  of  advanced  rates  for  electric  power  service  in  Nashville, 
Addieville  and  Huegely,  as  stated  in  first  revised  sheets  3,  effective 
in  Nashville  and  Addieville  and  first  revised  sheet  2  effective  at 
Huegely,  all  to  rate  scliedule  I.  P.  U.  C.  1. 

Re  Commonwealth  Edison  Co.  No.  8034,  June  18,  1918,  order 
vacating  suspension  of  advance  in  rates  for  electric  sign  and  orna- 
mental post  lighting  service  in  the  city  of  Chicago,  as  stated  in 
supplement  48  to  rate  schedule  I.  P.  U.  C.  1. 

Re  Public  Service  Co.  No.  7971,  June  18,  1918,  order  vacating 
suspension  of  advance  in  rates  for  electric  service  in  villages  of  Brad- 
ford and  Castleton,  both  in  the  county  of  Stark  and  the  village  of 
Camp  Grove,  county  of  Marshall,  as  stated  in  rate  schedule  I.  P. 
U.  C.  1. 

Re  Illinois  Northern  Utilities  Co.  No.  7832,  June  18,  1918,  order 
approving  advanced  rates  for  electric  service  in  Aledo,  Joy,  Keiths- 
burg,  New  BovSton,  New  Windsor,  North  Henderson,  Seaton  and 
Viola,  in  the  county  of  Mercer,  Alpha  and  Woodhull,  in  the  county 
of  Henry;  Alexis  in  the  county  of  Warren  and  Rio  in  the  county  of 
Knox,  as  stated  in  rate  schedule  I.  P.  U.  C.  2. 

Re  Northwestern  Light  &  P.  Co.  No.  8146,  July  16,  1918,  order 
vacating  suspension  of  proposed  schedule  of  rates  and  rules  for  elec- 
tric service  in  the  village  of  Mt.  Prospect,  as  stated  in  rate  schedule 
I.  P.  U.  C.  1. 

Re  Lewistown  Electric  Co.  No.  8332,  July  16,  1918,  approval  of 
supplement  to  rate  schedule  proposing  rates  for  electric  cooking  and 
heating  service  in  the  city  of  Lewistown. 

Indiana.— He  Martinsville  Gas  &  E.  Co.  No.  3829,  June  29,  1918, 
increase  in  electric  rates  authorized. 

Re  Cannelton,  No.  3840,  July  17,  1918,  city  of  Cannelton  author- 
ized to  add  surcharge  of  40  per  cent  on  all  bills  for  water  furnished, 
except  that  furnished  for  municipal  fire  purposes. 

Re  Williamsport,  No.  3908,  July  18,  1918,  order  authorizing  tem- 
porary schedule  of  electric  rates. 

Re  Indianapolis  Light  &  Heat  Co.  Nos.  3895,  3896,  3986,  3987, 
Aug.  6,  1918,  order  increases  surcharges  for  electric  energy  from  5 
mills  to  7  mills  during  the  war  period. 

Re  LaPorte  Gas  &  E.  Co.  Nos.  3774-3777,  August  10,  1918,  tem- 
porary increase  in  electric  rates  in  the  form  of  surcharges  authorized. 

Maine.— He  Penobscot  Bay  Electric  Co.  P.  C.  157,  June  24,  iai8, 
meter  rate  of  10  cents  a  kilowatt  hour  authorized. 

Missouri. — Re  Trenton  Gas  &  E.  Co.  Case  Nos.  1544,  1545,  Aug. 
P.U.R.1918E.  61 


Digitized  by  LjOOQIC 


962  APPENDIX. 

1,  1918,  order  denying  application  for  increase  in  rates  for  electricity 
in  the  city  of  Trenton. 

Ee  Edgerton  Electric  Light  &  P.  Co.  Case  No.  1652,  Aug.  1,  1918^ 
order  setting  aside  tariff  P.  S.  C.  Mo.  No.  3,  and  granting  permission 
to  charge  rates  as  specified  in  tariff  for  a  period  of  one  year  from 
and  after  the  1st  day  of  September,  1918. 

Re  Kansas  City  Light  &  P.  Co.  Case  No.  1615,  August  13,  1918^ 
temporary  surcharge  of  10  per  cent  on  existing  electric  rate  schedules 
authorized. 

New  Jersey, — Ee  Monmouth  Lighting  Co.  June  19,  1918,  order 
granting  permission  to  put  into  effect  new  schedule  of  rates  as  an 
emergency  surcharge. 

Ee  West  Jersey  Electric  Co.  July  23,  1918,  temporary  schedule  of 
increased  electric  rates  authorized. 

Ee  Toms  Eiver  Electric  Co.  July  30,  1918,  schedule  of  increased 
electric  rates  authorized. 

Ee  Washington  Electric  Co.  July  30,  1918,  emergency  schedule  of 
increased  electric  rates  authorized  on  condition  that  the  company 
furnish  an  inventory  and  an  appraisal  of  its  property  based  on  fair 
unit  costs  prevailing  for  five  years  prior  to  1917,  together  with  a 
classification  of  its  customer  ledger  showing  consumption  of  current 
per  month. 

Oklahoma. — Ee  Minnesota  Electric  Light  &  P.  Co.  Order  No. 
1417,  Cause  No.  3334,  June  20,  1918,  order  authorizing  increase  in 
rates  for  electricity  at  Cushing. 

Ee  Hugo  Ice  &  Light  Co.  Cause  No.  3414,  Order  No.  1427,  July 
18,  1918,  electric  company  authorized  to  increase  its  rates  for  electric 
power  and  current  at  Hugo  and  surrounding  vicinity. 

Oregon.— Ee  Bandon  Power  Co.  U-F-205,  P.  S.  C.  Or.  Order  No. 
406,  June  24, 1918,  increase  in  electric  rates  authorized. 

In  Falls  City  Electric  Light  &  P.  Co.  U-F-211,  P.  S.  C.  Or. 
Order  No.  407,  July  11,  1918,  advance  in  rates  for  electricity  author- 
ized. 

Philippine  Islands, — Ee  Malolos  Electric  Light,  P.  &  Ice  Plant 
Co.  Case  No.  1029,  April  30,  1918,  emergency  increase  in  electric 
rates  authorized. 

Utah,— He  Clark  Electric  Power  Co.  Case  No.  63,  July  17,  1918,. 
order  authorizing  increase  in  electric  rates  for  water  heaters. 

Wisconsin.— Ee  Chetek  Light  &  P.  Co.  U-1227,  March  23,  1918,. 
order  authorizing  increase  in  rates  for  power  service  at  Chetek. 

Ee  Wisconsin  Light,  Power  &  Mill.  Co.  U-1302,  June  24,  1918, 
authority  granted  to  applicant  to  revise  its  electric  rates  applicable 
in  the  towns  of  Eosendale  and  Eldorado,  and  the  village  of  Eosen- 
dale. 

Ee  Wisconsin  Light,  Power  &  Heat  Co.  U-1310,  June  27,  1918, 
utility  ordered  to  file  legal  rates  with  Commission  in  full  compliance 
P.U.R.1918B. 
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with  the  statute,  such  rates  to  be  applied  to  a  consumer  who  had  been 
furnished  with  lower  rates. 

Re  Butternut  Electric  Light  &  P.  Co.  U-1335,  June  28,  1918, 
electric  company  authorized  to  increase  rates  for  electricity. 

Be  Amherst  Electric  Service  Co.  U-1306,  June  29,  1918,  order 
establishing  new  schedule  of  rates  for  electric  service  in  Amherst, 
Amherst  Junction,  and  to  the  Portage  County  Poor  Farm. 

Re  Reedsburg  Municipal  Water  &  Light  Plant,  U-1295,  July  9, 
1918,  increase  in  electric  rates  authorized. 

Re  Marion  Light  &  P.  Co.  U-1263,  July  11,  1918,  order  author- 
izing increase  in  electric  rates  at  Marion. 

Re  Dane  Municipal  Light  Plant,  U-1364,  July  13,  1918,  order 
authorizing  increase  in  electric  rates. 

Re  Carey  Electric  &  Mill.  Co.  U-1333,  July  13,  1918,  order  grant- 
ing permission  to  increase  electric  rates. 

Re  Milton  Water,  Light  &  P.  Co.  U-1366,  July  23,  1918,  electric 
company  authorized  to  increase  rates  for  electric  service. 

Re  Winneconne  Electric  Co.  U-1374,  July  25,  1918,  order  author- 
izing increase  in  electric  rates.      , 

HI.  Eatress, 

Illinois.— ^e  American  R.  Exp.  Co.  No.  8334,  July  11,  1918, 
order  increasing  express  rates  and  charges  10  per  cent. 

Re  Aurora,  E.  &  C.  R.  Co.  No.  7532,  June  4,  1918,  petitioner 
authorized  to  advance  any  or  all  of  its  express  rates  to  a  basis  not  in 
excess  of  the  present  so-called  block  and  sub-block  system  of  express 
rates  as  prescribed  by  the  Interstate  Commerce  Commission  and 
approved  by  the  Illinois  Commission. 

Maine, — Re  American  R.  Exp.  Co.  U-297,  June  25,  1918,  express 
company  permitted  to  publish  and  file  increase  of  10  per  cent  in  all 
existing  express  rates  and  charges. 

Michigan, — Re  American  R.  Exp.  Co.  No.  8039,  July  9,  1918, 
order  authorizing  increase  in  rates  and  charges  for  express  service. 

Mississippi, — Re  Prouty,  No.  5005,  July  2,  1918,  order  author- 
izing increase  of  10  per  cent  in  express  rates. 

Rhode  Island, — Re  American  R.  Exp.  Co.  No.  417,  June  29,  1918, 
express  company  autliorized  to  file  tariff  for  the  purpose  of  increas- 
ing all  existing  express  rates  and  charges  applicable  to  intrastate 
traffic  10  per  cent  to  conform  with  the  increases  granted  by  the  Inter- 
state Commerce  Commission  in  fifteenth  section  Order  No.  746. 

IV,  Ferries, 

Maine,— BB,tYi  Box  Co.  v.  People's  Ferry  Co.  P.  C.  172,  175,  and 
Re  People's  Ferry  Co.  F.  C.  173,  June  22,  1918,  schedule  of  increased 
ferry  charges  authorized. 
P.U.R.IOISE. 
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Oalifomia. — Be  Sacramento  Gas  Co.  Decision  No.  5443,  Applica- 
tion No.  3289,  May  28,  1918,  increase  in  gas  rates  authorized. 

Be  Pacific  Gas  &  E.  Co.  Decision  No.  6445,  Application  No.  3742, 
May  28,  1918,  increase  in  rates  for  gas  authorized. 

Be  Pacific  Gas  &  E.  Co.  Decision  No.  5440,  Application  No.  3300, 
May  28,  1918,  increase  in  rates  for  gas  sold  wholesale  in  the  city  of 
Palo  Alto,  the  rates  being  fixed  at  62  cents  per  1,000  cubic  feet,  for 
the  first  5,000,000  cubic  feet  per  month,  and  40  cents  per  1,000 
cubic  feet  for  all  over  5,000,000  cubic  feet  per  month  plus  2  cents 
per  1,000  cubic  feet  for  all  gas  consumed  for  each  10  cents  per  barrel 
that  the  average  price  of  oil  exceeds  $1  per  barrel. 

Chamber  of  Commerce  v.  Pacific  Gas  &  E.  Co.  Case  No.  785, 
Bichmond  v.  Pacific  Gas  &  E.  Co.  Case  No.  990,  Be  Pacific  Gas  & 
E.  Co.  Application  No.  3092,  Be  Pacific  Gas  &  E.  Co.  Application 
No.  3248,  Decision  No.  5439,  May  28,  1918,  surcharge  to  meet  war 
emergency  conditions  authorized. 

Be  Western  States  Gas  &  E.  Co.  Decision  No.  5485,  Application 
No.  3605,  June  18,  1918,  gas  company  authorized  to  add  surcharge 
to  gas  rates  in  the  city  of  Stockton  because  of  increase  in  cost  of  oil, 
materials,  and  labor  due  to  war  emergency. 

Be  Jackson  Gaslight  Co.  Decision  No.  5494,  Application  No.  3622, 
Jime  19,  1918,  order  authorizing  increase  in  gas  rates  from  $2.50  to 
$4  per  1,000  cubic  feet. 

Be  Ukiah  Gas  Co.  Decision  No.  5540,  Application  No.  3489,  July 
3,  1918,  order  authorizing  incjease  in  gas  rates. 

Be  Fowler  Gas  Co.  Decision  No.  5542,  Application  3734,  July  3, 
1918,  order  authorizing  increase  in  gas  rates. 

Colorado. — Be  Canon  Gas  Co.  Decision  No.  176,  Application  No. 
15,  May  21,  1018,  order  authorizing  increase  in  gas  rates  in  Canon 
City. 

Be  Colorado  Springs  Light,  Heat  &  P.  Co.  Decision  No.  177,  In- 
vestigation and  Suspension  Docket  No.  15,  May  25,  1918,  increase 
in  gas  rates  authorized. 

Illinois. — Be  Public  Service  Co.  No.  8145,  June  4,  1918,  new 
schedule  of  gas  rates  authorized,  such  scliedule  carrying  decreases  in 
rates  for  the  most  part  because  of  the  acceptance  by  the  company  of 
an  order  of  the  Commission  reducing  the  calorific  value  of  the  gas 
furnished  by  it. 

Be  Central  Illmois  Pub.  Service  Co.  No.  7619,  July  16,  1918, 
schedule  of  increased  gas  rates  authorized. 

Be  Alton  Gas  &  E.  Co.  No.  8169,  July  16,  1918,  order  vacating 
suspension  of  proposed  rates  for  gas  service  in  the  city  of  Alton,  as 
stated  in  supplement  2  to  rate  schedule  I.  P.  U.  C.  1. 

Be  Madison  County  Light  &  P.  Co.  No.  7521,  July  16, 1918,  order 

establishing  rates  for  gas  in  the  city  of  Carlinville. 
P.U.R.1918E. 
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He  Clinton  Gas  &  E.  Co.  No.  7432,  July  16, 1918,  order  fixing  rates 
for  gas  in  the  city  of  Clinton. 

Be  Quincy  Gas,  E.  &  H.  Co.  No.  8015,  July  18,  1918,  order 
vacating  suspension  of  increase  in  rates  for  general  gas  service  in 
the  city  of  Quincy,  as  stated  in  rate  schedule  I.  P.  U.  C.  2. 

Ee  Cairo  City  Gas  Co.  No.  7383,  July  18,  1918,  order  suspending 
and  setting  aside  rate  schedule  I.  P.  TJ.  C.  1,  and  placing  in  effect 
schedule  of  gas  rates. 

Indiana.— B/e  Interstate  Pub.  Service  Co.  No.  3383,  Aug.  1,  1918, 
order  increasing  minimum  rate  for  artificial  gas  in  the  city  of  Shelby- 
ville  from  25  cents  to  50  cents  per  month,  and  adding  a  surcharge 
or  emergency  rate  of  25  cents  per  month  per  1,000  cubic  feet  of  gas 
consumed. 

Re  LaPorte  Gas  &  E.  Co.  Nos.  3774-3777,  August  10,  1918,  tem- 
porary surcharge  of  10  per  cent  on  all  monthly  gas  bills  authorized. 

Massachvsetts. — Re  Salem  Gaslight  Co.  June  28,  1918,  order 
authorizing  gas  company  to  increase  rates  for  gas  from  $1.10  to 
$1.25  a  1,000  cubic  feet  for  the  duration  of  the  war. 

Ee  Boston  Consol.  Gas  Co.  Aug.  9,  1918,  order  directing  that  55 
cents  per  1,000  cubic  feet  be  substituted  for  45  cents  as  expressed  in. 
agreement  between  the  East  Boston  Gas  Company  and  the  Boston 
Consolidated  Gas  Company. 

Missouri, — Re  Trenton  Gas  &  E.  Co,  Case  No.  1544,  1545,  Aug.  1, 
1918,  order  denying  application  for  increase  in  rates  for  gas  in  city 
of  Trenton. 

I^cw  Jersey, — Re  Coast  Gas  Co.  June  19,  1918,  schedule  of  in- 
creased gas  rates  authorized. 

Re  Atlantic  City  Gas  Co.  June  26,  1918,  order  dismissing  petition 
for  increase  in  gas  rates,  but  granting  permission  to  company  to  file 
schedule  of  rates  adding  a  war  surcharge. 

Ee  Atlantic  City  Suburban  Gas  &  Fuel  Co.  June  26,  1918,  order 
authorizing  the  filing  of  a  new  schedule  of  gas  rates  providing  for  a 
graduated  service  charge  and  a  rate  of  $1.4.0  per  1,000  cubic  feet  of 
gas  as  a  war  surcharge. 

Re  Blizabethtown  Gaslight  Co.  July  9,  1918,  application  for  in- 
crease in  gas  rates  as  a  war  emergency  measure  due  to  increased  cost 
of  materials  and  supplies  denied,  it  appearing  that  present  rates  will 
produce  a  liberal  return  upon  outstanding  capital  after  meeting 
operating  expenses  and  interest  charges  and  that  funds  for  needed 
improvements  and  extensions  can  be  obtained  from  accumulated 
surplus  and  by  the  issuance  of  securities  without  depleting  the  earn- 
ings. 

Ee  Perth  Amboy  Gaslight  Co.  July  9,  1918,  petition  for  mcrease 
in  price  of  gas  10  cents  per  1,000  cubic  feet,  dismissed,  it  appearing 
that  the  company's  plant  has  been  inadequate  to  meet  requirements 
for  several  years  and  its  service  is  admittedly  not  what  it  should  be, 
P.U.R.1918E. 
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and  the  financial  affairs  of  the  company  do  not  warrant  the  granting 
of  emergency  relief. 

Re  Hammonton  &  E.  H.  City  Gas  Co.  July  17,  1918,  temporary 
increase  in  gas  rates  authorized. 

New  York,  First  District. — Re  Brooklyn  Borough  Gas  Co.  Case 
No.  2315,  Aug.  3,  1918,  order  directing  the  Brookl3rn  Borough  Gas 
company  to  file  with  the  Public  Service  Commission  for  the  First 
District,  schedules  showing  rates  and  charges,  rul'es  and  regulations 
and  forms  of  contract  or  agreement  concerning  rates. 

North  Carolina. — Re  Tide  Water  Power  Co.  June  24,  1918,  order 
authorizing  increase  in  gas  rates. 

Re  Winston-Salem  Gas  Co.  July  30,  1918,  order  authori2dng  in- 
crease in  gas  rates. 

Oklahoma, — Re  Bristow  Gas  Co.  Cause  No.  3437,  Order  No.  1426, 
July  18,  1918,  stipulated  increase  in  gas  rates  authorized  on  con- 
dition that  the  company  make  certain  specified  improvements. 

Oregon.— Re  Oregon  Gas  &  E.  Co.  U-F-207,  P.  S.  C.  Or.  Order 
No.  40],  June  24,  1918,  order  authorizing  increase  in  gas  rates. 

Philippine  Islands. — Re  Manila  Gas  Corp.  Case  No.  843,  April 
29,  1918,  order  authorizing  increase  in  rates  for  gas. 

Wisconsin.— Re  Wisconsin  Gas  &  E.  Co.  U-1329,  June  22,  1918, 
gas  company  authorized  to  place  in  effect  a  charge  of  20  cents  per 
1,000  cubic  feet  of  gas  sold  in  the  district  north  of  Racine,  in- 
cluding Cudahy,  South  Milwaukee,  and  CarroUville,  in  addition  to 
its  present  rates. 

Re  Wisconsin  Power,  Light  &  H.  Co.  U-1355,  June  22,  1918,  in- 
crease in  gas  rates  at  Baraboo  authorized. 

Re  Wisconsin-Minnesota  Light  &  P.  Co.  U-1351,  June  29,  1918, 
order  authorizing  increase  in  gas  rates  at  Chippewa  Falls. 

Re  Wisconsin-Minnesota  Light  &  P.  Co.  U-1352,  June  29,  1918, 
surcharge  on  gas  rate  schedule  authorized  to  meet  increased  operating 
expenses. 

Re  Wisconsin-Minnesota  Light  &  P.  Co.  U-1353,  June  30,  1918, 
order  authorizing  the  putting  into  effect  of  a  surcharge  of  20  cents 
per  1,000  cubic  feet  in  addition  to  present  rates,  which  rates  include 
a  10-cent  surcharge  previously  authorized. 

Re  Manitowoc  Gas  Co.  U-1087,  July  24,  1918,  emergency  schedule 
of  increased  gas  rates  authorized. 

Re  Ripon  Light  &  Water  Co.  U-138C,  July  31, 1918,  order  author- 
izing increase  in  gas  rates. 

VI.  HeaUng. 

Illinois.— Re  Decatur  R.  &  Light  Co.  No.  7090,  July  16,  1918, 
railway  and  light  company  authorized  to  place  a  meter  or  meters  in 
the  premises  of  each  consumer  who  will  be  connected  to  its  steam 
P.U.R.1918E. 
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heating  mains  during  the  whole  or  a  part  of  the  ensuing  heating 
season,  such  meters  to  be  so  installed  as  to  measure  the  steam  con- 
densed in  the  premises  wherein  they  are  set. 

Re  Danville  Street  E.  &  Light  Co.  No.  7089,  July  16,  1918,  order 
authorizing  withdrawal  of  all  flat  rates  for  steam  heating  service  in 
the  cities  of  Danville,  Bloomington,  XJrbana,  Champaign,  Clinton, 
and  Galesburg. 

Indiana. — Re  Indianapolis  Light  &  Heat  Co.  Nos.  3895,  3896, 
3986,  3987,  Aug.  6,  1918,  order  increasing  surcharge  on  steam  and 
hot  water  heating  bills  from  25  to  50  per  cent  during  the  period  of 
war. 

VII.  Interurhan  railways, 

Colorado. — Re  Denver  &  S.  P.  R.  Fares,  Investigation  and  Sus- 
pension Docket  No.  23,  Decision  No.  179,  June  4,  1918,  order  author- 
izing certain  increases  in  passenger  rates. 

Illinois.— He  Galesburg  &  K.  Electric  R.  Co.  No.  7170,  June  19, 
1918,  order  vacating  suspension  of  proposed  advance  for  the  trans- 
portation of  passengers  as  stated  in  Tariff  3-B,  local  Interurban 
Passenger  Tariff  No.  5,  local  Interurban  Passenger  Tariff  No.  6-B, 
local  City-passenger  Tariff  No.  7-C,  and  local  City  and  Interurban 
Passenger  Tariff  No.  8-A. 

Indiana, — McGrail  v.  Union  Traction  Co.  No.  3630,  May  17, 1918, 
company  ordered  to  desist  from  charging  a  greater  fare  from  Indian- 
apolis to  the  Arlington  avenue  stop  than  that  which  is  applicable  on 
all  cars ;  to  desist  from  charging  a  greater  fare  for  half- fare  passen- 
gers than  one  half  of  the  regular  fare  between  any  two  points.  Com- 
plaint asking  for  sale  of  commutation,  tickets  good  for  the  entire 
family  of  the  purchaser  denied. 

New  Hampshire. — Re  Nashua  Street  R.  Co.  D-489,'  July  25,  1918, 
order  authorizing  abolition  of  8-cent  ticket  privileges  between  Nashua 
and  Stewart's  Comer  and  increase  of  school  children  tickets  over 
same  route  from  4  to  6  cents. 

New  Jersey. — Re  Atlantic  &  S.  R.  Co.  July  10,  1918,  order 
authorizing  increase  in  rates  on  line  between  Atlantic  City  and 
Somers  Point  and  Absecon. 

Rhode  Island.— He  Rhode  Island  Co.  No.  418,  July  17,  1918, 
order  approving  Supplement  Nos.  3  and  4  to  its  Passenger  Tariff 
R.  1.  P.  U.  C.  No.  53,  Supplement  R.  I.  P.  U.  C.  No.  55,  for  the 
purpose  of  extending  the  5-cent  zone  limits  on  Plainfield  street, 
Hartford  avenue,  and  Smith  street. 

Utah.— He  Utah  Idaho  C.  R.  Co.  Case  No.  68,  July  29,  1918, 

order  authorizing  railroad  company  to  cancel  the  rate  of  25  cents 

for  6-trip  tickets  between  Logan  and  Providence,  and  executing  a 

rate  of  5  cents  for  each  fare  each  way  between  these  towns, 
P.U.R.1918E. 
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Wisconsin.— Re  Milwaukee  Light,  Heat  &  Traction  Co.  R-2300, 
July  2,  1918,  authority  to  increase  interurban  rates  of  fare. 

Re  Eastern  Wisconsin  Electric  Co.  R-2371,  July  23,  1918,  electric 
company  authorized  to  increase  rates  of  fare  on  interurban  lines  oper- 
ating out  of  Sheboygan. 

Re  Wisconsin-Minnesota  Light  &  P.  Co.  U-1378,  July  30,  1918, 
increase  in  city  and  interurbaii  fares  authorized,  the  company  being 
required  to  guarantee  that  the  railway  property  will  be  properly 
maintained  and  that  provision  will  be  made  for  its  renewal  upon 
the  expiration  of  its  useful  life. 

FIJI.  Irrigation. 

California. — Re  La  Rica  Water  Co.  Decision  No.  5464,  Applica- 
tion No.  3486,  June  6,  1918,  increase  in  irrigation  rates  authorized. 

IX,  Natural  gas. 

New  York,  Second  District — ^Lane  v.  Crystal  City  Gas  Co.  Case 
6340,  July  9,  1918,  utility  ordered  to  cancel  its  tariflf  of  increased 
rates  and  restore  the  rates  in  effect  prior  to  March  1,  1918. 

Oklahoma. — Oklahoma  Natural  Gas  Co.  v.  Oklahoma  Gas  ft  E. 
Co.  Cause  No.  3322,  Order  No.  1418,  June  21,  1918,  order  author- 
izing increase  in  minimum  rates  of  natural  gas  to  20  cents  per.  1,000 
cubic  feet. 

McAlester  Gas  ft  Coke  Co.  v.  McAlester,  Cause  No.  3448,  Order 
No.  1426,  July  16,  1918,  order  authorizing  temporary  increase  in 
natural  gas  rates. 

X.  BaUroads, 
a,  Passenger. 

California. — Re  San  Francisco-Oakland  Terminal  R.  Co.  Decision 
No.  5473,  Application  No.  2985,  June  8,  1918,  the  San  Francisco- 
Oakland  Terminal  Railways  Company  authorized  to  raise  its  com- 
mutation and  suburban  rates  to  conform  with  the  rates  carried  in 
tariffs  filed  with  the  California  Commission  on  June  5,  1918,  by  the 
Southern  Pacific  Company,  covering  transbay  service. 

Philippine  Islands. — Re  Philippine  R.  Co.  Case  No.  888,  April 
17,  1918,  protest  against  increase  in  passenger  rates  dismissed, 

ft.  Freight. 

Colorado. — Western  Light  &  P.  Co.  v.  Colorado  &  S.  R.  Co.  Formal 
Complaint  No.  152,  Decision  No.  167,  April  22,  1918,  rate  on  coal  of 
25  cents  per  ton  for  haul  from  li  to  4  miles  handled  as  a  switching 
P.U.R.1918B. 
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movement  and  50  cents  per  ton  for  haul  from  8  to  13  miles  by  a 
movement  requiring  four  operations  held  not  unreasonable. 

Consumers'  League  v.  Colorado  &  S.  E.  Co.  Case  No.  6,  Decision 
No.  183,  June  20,  1918,  rates  on  coal  from  the  Northern  Colorado 
coal  field  to  Denver  fixed. 

Oeorgia.—'Re  Atlanta,  B.  &  A.  E.  Co.  File  No.  12002,  April  3, 
1918,  order  prescribing  rules,  classification  descriptions  and  ratings, 
rates,  and  other  regulations  governing  movement  of  intrastate  freight 
traffic  effective  September  15,  1918. 

Illinois.— Stielow  Bros.  Co.  v.  Chicago  &  N.  W.  E.  Co.  No.  7311, 
June  4,  1918,  railroad  ordered  to  reduce  rates  for  transportation  of 
coal  from  mines  in  Illinois  to  Niles  Center,  Illinois. 

Be  Illinois  Terminal  B.  Co.  T-422,  June  4,  1918,  approval  of 
items  30  and  33  (e)  of  the  Local  Freight  Tariff  G.  F.  D.  No.  8170, 
advancing  drayage  and  switching  charges. 

Be  Chicago  &  N.  W.  B.  Co.  No.  7661,  June  4,  1918,  order  vacating 
suspension  of  proposed  advanced  rates  for  the  transportation  of 
manure  as  stated  in  Supplement  No.  18  to  Tariff  G.  F.  D.  No. 
5678-H. 

Be  Macomb,  I.  &  L.  B.  Co.  No.  7872,  June  18,  1918,  order  can- 
celing order  No.  6,  I.  P.  TJ.  C.  No.  4,  of  the  Macomb,  Industry,  & 
Littleton  Bailway  Company  proposing  advanced  rates. 

Be  Chicago  &  N.  W.  B.  Co.  T-425,  June  18,  1918,  approval  of 
Supplement  No.  29  to  Tariff  G.  F.  B.  No.  14801,  advancing  rates  on 
grain. 

Be  Illinois  Traction  System,  T-426,  July  17,  1918,  approval  of 
local  Passenger  Tariff  No.  3-G,  I.  P.  U.  C.  No.  299,  advancing  rates 
for  the  transportation  of  milk,  skimmed  milk,  buttermilk,  curd, 
cream,  condensed  milk,  evaporated  milk,  and  concentrated  milk. 

Louisiana,— Re  Natchez,  U.  &  B.  B.  Co.  No.  2784,  Order  2216, 
June  29,  1918,  order  authorizing  advance  of  25  per  cent  in  freight 
rates  on  short  line  railroads. 

Be  ZwoUe  &  E.  B.  Co.  No.  2794,  Order  2226,  Aug.  5,  1918,  rail- 
road company  authorized  to  advance  its  rate  on  logs  from  spurs 
and  sidings  on  its  line  of  railway  at  Converse,  to  ZwoUe,  from  $3.75 
to  $6  per  1,000  feet. 

Minnesota.— Be  Duluth,  W.  &  P.  B.  Co.  A-2352,  July  2,  1918, 
railroad  company  authorized  to  increase  its  freight  rates  25  per  cent. 

Hormel  &  Co.  v.  Chicago,  M.  &  St.  P.  B.  Co.  A-2253,  July  8, 
1918,  petition  alleging  excessive  freight  rates  on  fresh  meat  and  on 
packing  house  products  shipped  from  Austin  to  St.  Paul  and  Min- 
neapolis dismissed,  it  appearing  that  on  the  whole  evidence  the  Com- 
mission is  unable  to  find  that  the  rates  complained  of  are  unreason- 
able, unjust,  or  unlawful. 

Be  Electric  Short  Line  B.  Co.  A-2365,  July  18,  1918,  approval 
and  continuance  of  freight  rates;  in  a  shipment  of  ice  rate  to  be  50 
P.U.R.1918E. 
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cents  per  ton  of  2,000  pounds,  subject  to  ^  minimum  charge  of  $12 
per  car,  except  where  cars  of  less  carrying  capacity  than  50,000 
pounds  are  furnished,  in  which  case  minimum  charge  will  be  $10 
per  car. 

Re  Minneapolis,  R.  L.  &  M.  E.  Co.  A-2366,  July  24,  1918,  order 
granting  permission  to  increase  rates. 

Re  Minnesota,  D.  &  W.  R.  Co.  A-2370,  August  3,  1918,  railroad 
company  authorized  to  increase  rates. 

Mississippi. — Meridian  Traffic  Bureau  v.  Alabama  &  V.  R.  Co. 
Xo.  4499,  July  2,  1918,  order  directing  the  Alabama  &  Vicksburg 
Railway  Company  and  the  New  Orleans  &  North  Eastern  Railroad 
Company  to  charge  on  returned  empty  beer  substitute  containers, 
bottles  in  boxes,  barrels,  or  crates  not  exceeding  Gth  class  rates. 

0^•/a/^oma.— Proposed  Order  No.  162  v.  Atchison,  T.  &  S.  F.  R. 
Co.  Cause  No.  3280,  Order  No.  1405,  May  2,  1918,  order  establishing 
(lass  and  commodity  freight  rates. 

Oregon,— Rq  Sumpter  Valley  R.  Co.  F-730,  P.  S.  C.  Or.  Order 
No.  402,  July  5,  1918,  order  vacating  suspension  of  increase  in  rates 
and  charges  for  transportation  of  logs  between  certain  points  upon 
the  line  of  the  Sumpter  Valley  Railway  Company. 

Philippine  Islands, — Re  Philippine  R.  Co.  Case  No.  888,  April 
17,  1918,  protest  against  increase  in  freight  rates  dismissed. 

Rhode  Island. — Re  Collyer,  Agent,  No.  420,  July  23,  1918,  order 
approving  supplement  25  to  Official  Classification  No.  44,  for 
the  purpose  of  canceling  ratings  on  vehicle  parts. 

Re  Freight  Traffic  Committee,  No.  421,  July  27,  1918,  order 
granting  permission  to  put  into  effect  without  statutory  publication 
and  notice  to  the  Commission,  intrastate  rates  on  petroleum  and 
petroleum  products  to  conform  with  rates  authorized  by  the  Inter- 
state Conunerce  Commission  in  interstate  traffic. 

Texas, — Re  Mileage  Table  No.  6,  June  %h,  1918,  order  adopting 
as  an  amendment  and  addition  to  Mileage  Table  No.  6,  rates  apply- 
ing at  Hyatt  Junction,  Hicksbaugh,  and  Wurtsbaugh. 

Re  Paris  &  Mt.  P.  R.  Co.  Circular  No.  5254,  June  26,  1918,  order 
amending  Commodity  Tariff  No.  34,  by  canceling  the  specified  rates 
on  crossties,  under  the  heading  of  "Paris  &  Mt.  Pleasant  Railroad.'^ 

Utah, — Re  Freight  Rates,  Pass.  Fares  &  Baggage  Charges,  Gen- 
eral Order  No.  3,  Aug.  2,  1918,  order  directing  all  railroads  which 
are  not  under  Federal  control,  opeating  within  the  state  of  Utah,  to 
cease  and  desist  from  charging,  collecting,  demanding,  or  receiv- 
ing any  rates,  fares  or  charges  shown  in  tariffs  or  schedules 
published  under  authority  of  General  Order  No.  28,  naming  increased 
rates,  in  so  far  as  the  same  apply  to  traffic  moving  wholly  over  non- 
Federal  controlled  railroads,  and  wholly  within  the  state  of  Utah, 
and  to  reinstate  rates,  fares,  and  charges  shown  in  tariffs  published 
P.U.R.1918E. 
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and  on  file  with  the  Public  Utilities  Commission  prior  to  the  effec- 
tive date  of  General  Order  No.  28. 

o.  Stoitching  and  demurrage, 

Illinois.— Re  Springfield  Terminal  E.  Co.  No.  4952,  June  4,  1918, 
order  vacating  order  suspending  proposed  advance  of  switching  rates 
in  Tariff  G.  P.  D.  No.  6  (I.  P.  U.  C.  1). 

Michigan, — Saginaw  Valley  Lumber  Dealers  Asso.  v.  Michigan 
C.  R.  Co.  D-1190,  May  10,  1918,  order  sustaining  demurrage  rules 
and  charges  made  for  detention  and  use  of  equipment  in  intra-plant 
service. 

Mississippi,— Re  Mobile  &  0.  R.  Co.  No.  5008,  July  2,  1918,  order 
authorizing  waiver  of  collection  or  demurrage  charges. 

XI,  Setters, 

New  Jersey, — Re  Ocean  City  Sewer  Co.  June  13,  1918,  increase 
in  sewerage  rates  authorized. 

XII.  steamboats. 

Philippine  Islands, — Re  Philippine  Shipowners  Asso.  Case  No. 
977,  May  6,  1918,  emergency  increases  in  freight  rates  on  certain 
water  routes  authorized. 

Rhode  Island.— Re  Fall  River  &  N.  S.  B.  Co.  No.  415,  June  26, 
1918,  steamboat  company  authorized  to  supplement  its  Passenger 
Tariff  R.  I.  P.  U.  C.  No.  4,  for  the  purpose  of  canceling  excursion 
rates  between  Providence  and  Block  Island,  and  Newport  and  Block 
Island,  and  increasing  rate  between  Providence  and  Newport. 

XIII,  street  railtcaya, 

Illinois.— Re  Chicago,  0.  &  P.  R.  Co.  T-423,  June  4,  1918,  ap- 
proval of  Tariff  I.  P.  U.  C.  No.  10-P,  of  the  Chicago  &  Joliet  Elec- 
tric Railway  Company,  and  Tariff  I.  P.  U.  C.  No.  45-P,  of  the 
Chicago,  Ottawa,  &  Peoria  Railway  Company,  advancing  passenger 
tariffs. 

Re  Elgin  &  B.  Electric  Co.  No.  8062,  June  27,  1918,  order  can- 
celing, proposed  advanced  passenger  fares  as  stated  in  Tariff  I.  P. 
U.  C.  No.  P-2,  and  electric  company  authorized  to  publish,  post,  and 
file  tariffs,  on  not  less  than  one  day's  notice  to  Commission,  contain- 
ing fares  based  on  the  maximum  fare,  prescribed  by  the  statutes  of 
Illinois. 

Re  Aurora,  K  &  C.  R.  Co.  No.  7532,  June  4,  1918,  petitioner 
authorized  to  advance  any  or  all  of  its  freight  rates  to  a  basis  not 
in  excess  of  the  schedule  of  maximum  freight  rates  prescribed  for 
Class  "B"  railroads  by  this  Commission. 

Re  Aurora,  E.  &  C.  R.  Co.  No.  7532,  June  4,  1918,  order  establish- 
P.U.R.1918E. 
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ing  fares  for  the  transportation  of  passengers  between  points  on  its 
lines  in  Illinois  predicated  upon  a  rate  not  in  excess  of  2  cents  per 
mile  with  a  minimum  charge  of  5  cents,  said  fares  covering  all  pas- 
senger traflBc  including  one-way,  round-trip,  ten-ride  and  twenty- 
five-ride  bearer  tickets,  fifty-four  and  sixty-ride  commutation  tickets, 
and  all  other  commutation  tickets  sold  by  petitioner. 

Re  Illinois  Traction  System,  T-424,  June  18,  1918,  approval  of 
Supplement  No.  2  to  Passenger  Tariff  No.  59-B,  canceling  local 
excursion  fares  from  Granite  City  to  Stalling. 

Ke  Chicago  &  I.  Traction  Co.  No.  8267,  June  27,  1918,  order 
authorizing  traction  coippany  to  publish,  post,  and  file  tariffs  in 
accordance  with  the  Public  Utilities  Act  and  Tariff  Circular  No.  1 
of  this  Commission,  establishing  rates,  cliarges,  and  regulations; 
provided  that  rates  proposed  to  be  established  shall  not  exceed  the 
maximum  rates  prescribed  by  the  laws  of  this  state,  and  further 
provided  that  fares  between  points  in  cities,  towns,  or  villages  shall 
not  be  advanced. 

Ee  Peoria  li.  Co.  No.  7704,  July  2,  1918,  order  vacating  suspen- 
sion of  advanced  rates  and  fares  for  street  car  service  as  stated  in 
Eate  Schedule  1.  P.  U.  C.  No.  1,  covering  rates  and  fares  for  street 
railway  service  in  the  city  of  Peoria,  and  in  the  villages  of  East 
Peoria,  Peoria  Heights,  and  Averyville. 

He  East  St.  Louis  &  Suburban  E.  Co.  No.  7209,  July  2,  1918, 
order  authorizing  railway  company  to  increase  its  charge  for 
chartered  cars  between  Belleville  and  French  village,  from  $12.50 
to  $15  per  car  for  the  round  trip;  to  withdraw  from  sale  party 
tickets  which  have  been  available  for  parties  of  ten  or  over,  riding 
on  one  ticket,  between  points  on  its  line  at  a  rate  of  one  and  one- 
third  of  the  one-way  interurban  fare  plus  full  city  fare  for  the 
round  trip ;  and  to  increase  the  charge  for  commutation  books,  known 
as  150-fare  books,  from  $6  to  $7  per  book. 

Ee  Alton  G.  &  St.  L.  Traction  Co.  No.  8227,  July  17,  1918,  order 
approving  Tariff  I.  P.  U.  C.  Nos.  37,  38,  and  39,  of  the  Alton,  Granite 
&  St.  Louis  Traction  Company  with  the  exception  of  rule  No.  10  in 
I.  P.  U.  C.  No.  37,  and  the  commutation  fares  in  I.  P.  U.  0.  No.  38. 

Indiana. — Ee  Ft.  Wayne  &  N.  I.  Traction  Co.  No.  3884,  June  29, 
1918,  increase  in  fares  in  city  of  Logansport  authorized. 

Ee  Ohio  Electric  E.  Co.  No.  3927,  Aug.  2,  1918,  petition  to  estab- 
lish 3  cents  per  mile  passenger  fare,  dismissed,  it  appearing  that 
the  increase  on  May  29,  1918,  from  2  cents  to  2^  cents  per  mile 
had  not  been  tried  long  enough  to  warrant  the  establishment  of  the 
3-cent  per  mile  passenger  fare. 

Massachusetts. — Be  Boston  &  W.  Street  B.  Co.  P.  S.  C.  2178,  July 
16,  1918,  increase  in  mileage  zone  rates  from  2  cents  to  2^  cents 
with  a  similar  increase  of  25  per  cent  in  the  charge  for  reduced  rate 
tickets  except  the  workingmen's  tickets  in  Marlborough,  the  Over- 
P.U.R.191SK 
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brook  section  monthly  ticket  rate  to  remain  the  same,  but  on  the 
basis  of  50  rides  instead  of  20  rides  monthly. 

Mississippi.— Re  Laurel  Light  &  R.  Co.  No.  5009,  July  2,  1918, 
order  authorizing  increase  in  street  railway  rates. 

Missouri,— Re  Springfield  Traction  Co.  Case  No.  1638,  July  27, 
1918,  permission  granted  to  eliminate  sales  of  4-cent  and  4^  cent 
tickets,  and  to  substitute  therefor  a  straight  5-cent  fare.  ' 

Nebraska,— Lincoln  Traction  Co.  v.  State  Bd.  of  Agriculture, 
Informal  Complaint  No.  4860,  July  25,  1918,  order  authorizing  the 
Lincoln  Traction  Company  to  collect  an  extra  5-cent  fare  in  addi- 
tion to  the  regular  street  car  fare,  for  all  passengers  riding  over  its 
lines  between  the  city  and  terminus  at  the  state  fair  grounds,  said 
fund  to  be  disbursed  in  accordance  with  the  contract. 

New  Jersey.— Re  Five  Mile  Beach  Electric  E.  Co.  July  30,  1918, 
emergency  increase  in  fare  from  5  to  6  cents  authorized. 

New  York,  Second  District, — Residents  of  Binghamton  &  J.  City 
V.  Binghamton  R.  Co.  Case  No.  6352,  June  27,  1918,  order  granting 
permission  to  railway  company  to  discontinue  the  sale  of  a  12- 
ride  ticket  book  good  for  passengers  between  Binghamton  and  Endi- 
cott,  which  is  sold  for  $1. 

Re  Fishkill  Electric  R.  Co.  Case  No.  6079,  July  25,  1918,  author- 
ity granted  to  increase  rate  of  fare  in  cities  and  incorporated  villages 
from  5  to  6  cents. 

North  Carolina. — Re  Tide  Water  Power  Co.  June  24,  1918,  order 
authorizing  increase  for  street  car  service. 

Re  Durham  Traction  Co.  July  30,  1918,  increase  in  street  railway 
fares. 

Re  Southern  Pub.  Utilities  Co.  July  30,  1918,  Southern  Public 
Utilities  Company  authorized  to  charge  a  fare  of  7  cents  for  the 
transportation  of  passengers  over  its  street  railway  lines  located  in 
the  cities  of  Charlotte  and  Winston-Salem;  said  company  also  re- 
quired to  put  on  and  offer  for  sale  to  the  public  in  general  4  tickets 
for  25  cents. 

Re  Carolina  Power  &  Light  Co.  July  30,  1918,  order  authorizing 
increase  in  street  car  fares  in  the  city  of  Raleigh. 

Rhode  Island.— Re  Rhode  Island  Co.  No.  413,  May  29,  1918, 
order  granting  permission  to  Rhode  Island  Company  to  supplement 
without  statutory  publication  and  notice  to  the  Commission  its  Pas- 
senger Tariff  No.  54  for  the  purpose  of  making  the  5-cent  fare 
and  transfer  limit  in  city  of  Cranston,  the  Providence  City  Line,  and 
the  state  hospital. 

Re  Rhode  Island  Co.  No.  414,  June  6,  1918,  order  granting  per- 
mission to  Rhode  Island  Company  to  supplement  Passenger  Tariff 
Nos.  53  and  57  for  the  purpose  of  establishing  a  transfer  point. 

Utah.— Re  Utah  Idaho  C.  R.  Co.  Case  No.  43,  July  16,  1918,  order 
authorizing  street  railway  company  to  discontinue  the  sale  of  com- 
P.U.R.1918E. 
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mutation  tickets  of  6  fares  for  25  cents  in  city  limits  of  Ogden, 
Brigham,  and  Logan. 

XIV.  Telephones, 

Colorado.— Tie  Mountain  States  Teleph.  &  Teleg.  Co.  Decision  No. 
180,  Case  No.  22,  June  14,  1918,  increase  in  telephone  rates  author- 
ized. 

Illinois.— Re  Brown  Teleph.  Co.  No.  7675,  June  3,  1918,  order 
authorizing  increase  in  rates  for  telephone  service  in  the  villages  of 
Gatch  and  Shobonier. 

Ke  Brimfield  Teleph.  Co.  No.  7701,  June  3,  1918,  order  author- 
izing increase  in  rates  for  telephone  service  in  Brimfield. 

Be  Arthur  Mut.  Teleph.  &  Teleg.  Co.  No.  7259,  June  3,  1918, 
order  authorizing  increase  in  telephone  rates  by  establishing  a  cer- 
tain schedule  of  rates  applying  to  telephone  subscribers  and  stock- 
holders alike. 

Re  People's  Teleph.  Co.  No.  7182,  June  5,  1918,  order  authorizing 
increase  in  telephone  rates  in  Aledo. 

Re  Secor  Teleph.  Asso.  No.  789 1,  June  5,  1918,  order  authorizing 
telephone  company  to  increase  its  telephone  switching  rates  from 
$3.50  to  $4.50  per  subscriber  per  year  payable  in  advance. 

Re  Bunker  Hill  Teleph.  Co.  No.  7484,  June  5,  1918,  order  author- 
izing increase  in  telephone  rates  at  Bunker  Hill. 

Re  Marissa  Teleph.  Co.  Xo.  7427,  June  5,  1918,  order  authorizing 
increase  in  telephone  rates  in  the  town  of  Marissa  and  vicinity. 

Chestnut  Mut.  Teleph.  Co.  v.  Mt.  Pulaski  Teleph.  &  Electric  Co. 
No.  7903,  June  17,  1918,  order  establishing  telephone  rates  upon 
completion  of  physical  connection  between  lines  of  the  Chestnut 
Mutual  Teleph.  Co.  and  the  Mount  Pulaski  Telephone  &  Electric 
Company. 

Re  Illinois  Independent  Telepli.  Asso.  No.  7337,  June  17,  1918, 
increase  in  telephone  rates  authorized. 

Re  Kugler  Teleph.  Exchange,  No.  7403,  June  18,  1918,  order 
authorizing  increase  in  teleplione  rates. 

Re  Teutopolis  Teleph.  Co.  No.  7472,  June  18,  1918,  order  author- 
izing increase  in  telephone  rates. 

Re  Seaton  Teleph.  Exchange,  No.  7966,  June  18,  1918,  telephone 
company  authorized  to  increase  telephone  rates. 

Re  Cornell  Teleph.  Co.  Xo.  6851,  June  18,  1918,  telephone  com- 
pany authorized  to  increase  rates  for  telephone  service  in  the  village 
of  Cornell. 

Re  Henry  Teleph.  Co.  No.  8086,  June  18,  1918,  approval  of  Rate 
Schedule  I.  P.  U.  C.  X^o.  1,  superseding  Schedule  1.  P.  U.  C.  X^o. 
Original,  proposing  to  advance  rates  for  all  classes  of  telephone  serv- 
ice at  Henry. 

Re  Sparland  Teleph.  Co.  No.  8087,  June  18,  1918,  approval  of 
P.U.R.1918JS. 
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Kate  Schedule  I.  P.  U.  C.  No.  1,  superseding  Schedule  I.  P.  TJ.  C. 
No,  Original,  advancing  rates  for  party  line  rural  telephone  serv- 
ice, grounded  line,  from  $15  to  $18  per  year  and  providing  a 
classification  for  rural  metallic  line  service  at  the  rate  of  $21  per  year. 

Re  Littleton  &  B.  Mut.  Teleph.  Co.  No.  7736,  June  19,  1918, 
schedule  of  increased  telephone  rates  authorized. 

Re  Port  Byron  Teleph.  Co.  No.  7889,  June  19,  1918,  order  author- 
izing increase  in  telephone  rates  at  Port  Byron. 

Re  Sangamon  County  Teleph.  Co.  No.  8131,  July  1,  1918,  order 
authorizing  increase  in  telephone  rates  in  the  village  of  Pawnee  and 
vicinity. 

Re  Keok  Teleph.  Co.  No.  7909,  July  1,  1918,  order  authorizing 
increase  in  telephone  rates. 

Re  People's  Mut.  Teleph.  Co.  No.  8035,  July  1,  1918,  order 
authorizing  telephone  company  to  increase  its  toll  rates  from  its 
exchanges  at  Pecatonica,  Davis,  and  Durand  to  Freeport,  from  5 
cents  to  10  cents  for  a  message  of  not  exceeding  three  minutes'  dura- 
tion, witli  5  cents  extra  for  each  two  minutes  or  fraction  thereof  in 
excess  of  three  minutes. 

Re  Niantic  Teleph.  Co.  No.  8130,  July  1,  1918,  order  authorizing 
increase  in  telephone  rates  in  the  village  of  Niantic. 

Re  Lyman  Teleph.  Co.  No.  7611,  July  1,  1918,  order  authorizing- 
increase  in  telephone  rates  in  the  villages  of  Roberts  and  Thawville 
and  vicinity. 

Re  Illiopolis  Teleph.  Co.  No.  8127,  July  3,  1918,  order  authorizing 
increase  in  telephone  rates  in  village  of  Illiopolis. 

Re  Washington  Ilome  Teleph.  Co.  No.  8085,  July  3,  1918,  order 
authorizing  increase  in  rates  for  telephone  service  in  Washington. 

Re  Ashland  Teleph.  Co.  No.  7876,  July  3,  1918,  telephone  com- 
pany authorized  to  increase  its  rates. 

Re  Marissa  Teleph.  Co.  No.  7127,  July  3,  1918,  order  vacating 
schedule  of  rates  of  telephone  company  known  as  I.  P.  U.  C.  No.  2, 
'and  substituting  in  lieu  thereof  the  schedule  known  as  I.  P.  U.  C. 
No.  3,  increasing  said  rates. 

Re  Mutual  Teleph.  Co.  No.  7702,  July  3,  1918,  telephone  company 
authorized  to  increase  its  rates  at  Girard. 

Re  Local  Teleph.  Co.  No.  6656,  July  16,  1918,  order  authorizing 
increase  in  telephone  rates. 

Re  Pike  County  Teleph.  Co.  No.  7719,  July  16,  1918,  order 
authorizing  increase  in  telephone  rates. 

Belvidere  v.  Belvidere  Teleph.  Co.  Cases  6998,  7111,  July  16,  1918, 
order  denying  application  for  increase  in  telephone  rates,  the  Com- 
mission finding  that  present  rates  are  sufficient  to  provide  a  reason- 
able depreciation  reserve  and  give  a  return  of  6.7  per  cent  on  a  fair 
value  of  the  property  and  that  such  return  was  ample  considering 

the  character  of  service  given, 
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Re  People's  Teleph.  Co.  No.  8084,  July  18,  1918,  order  approving 
Rate  Schedule  I.  P.  U.  C.  No.  1,  advancing  rates  for  telephone 
service  in  Chillicothe. 

Indiana.— Re  Pretty  Prairie  Teleph.  Co.  No.  3917,  Aug.  2,  1918, 
order  authorizing  increase  in  telephone  rates  at  Howe. 

Re  Corunna  Teleph.  Co.  No.  3879,  Aug.  2,  1918,  order  authorizing 
increase  in  telephone  rates. 

Re  Avilla  Mut.  Teleph.  Co.  No.  3984,  Aug.  2,  1918,  order  author- 
izing increase  in  telephone  rates. 

Maine.— Re  New  England  Teleph.  &  Teleg.  Co.  TJ-292.1,  June  17, 
1918,  order  granting  permission  to  file  revision  of  schedule  of  rates 
on  less  than  statutory  notice. 

Michigan.— Re  North  Parma  Teleph.  Co.  T-84,  June  20,  1918, 
order  authorizing  increase  in  telephone  rates,  rentals,  and  charges. 

Pitch  V.  Michigan  State  Teleph.  Co.  T-179,  June  25,  1918,  order 
directing  defendant  telephone  company  to  cease  and  desist  from 
charging  or  collecting  increased  switching  charges  until  authority 
is  granted  to  increase  said  rates  in  accordance  with  provisions  of 
§  10  of  Act  206  of  the  PubUc  Acts  of  1913. 

Re  Stanwood  Teleph.  Co.  T-176,  June  28,  1918,  order  dismissing 
petition  for  an  increase  in  telephone  rates,  it  appearing  that  the 
facts  submitted  did  not  substantiate  or  warrant  an  increase  in  rates 
for  telephone  service. 

Re  Grand  Beach  Co.  T-193,  June  28,  1918,  telephone  company 
authorized  to  increase  its  toll  service  charges. 

Re  Blissfield  Teleph.  Co.  T-129,  July  12,  1918,  order  authorizing 
increase  in  telephone  rates. 

Re  Ida  Teleph.  Cow  T-191,  July  12,  1918,  order  authorizing  in- 
crease in  telephone  rates. 

Re  Waldron  Teleph.  Co.  T-79,  July  12,  1918,  order  authorizing 
increase  in  rates,  rentals,  and  charges  for  telephone  service  at  its 
Waldron  exchange. 

Minnesota. — Re  Backus  Rural  Teleph.  Co.  June  20,  1918,  order 
authorizing  increase  in  telephone  rates. 

Re  Northwestern  Teleph.  Exchange  Co.  Aug.  2,  1918,  order 
authorizing  increase  in  telephone  rates  for  local  exchange  service  at 
Glenwood. 

Re  Northwestern  Teleph.  Exchange  Co.  Aug.  2,  1918,  telephone 
company  authorized  to  increase  its  rates  for  local  exchange  service 
at  Wadena. 

Re  Swift  County  Teleph.  Co.  Aug.  2,  1918,  telephone  company 
authorized  to  increase  its  rates  for  local  exchange  service  at  Benson. 

Re  Northwestern  Teleph.  Exchange  Co.  Aug.  3,  1918,  telephone 
company  authorized  to  increase  its  rates  for  local  exchange  service 
at  Tracy. 

Re  People's  Teleph.  Co.  Aug.  3,  1918,  telephone  company  author- 
P.U.R.1918E. 
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ized.to  increase  its  local  exchange  rates  at  Chatfield,  Eacine,  St. 
Charles,  Spring  Valley,  and  Stewartville. 

Re  Deer  Creek  Teleph.  Co.  Aug.  3,  1918,  telephone  company 
authorized  to  increase  its  rates  for  local  telephone  service  at  Deer 
Creek. 

Re  Corner,  Aug.  12,  1918,  petition  for  a  flat  rate  for  interchange 
messages  between  the  Interstate  Telegraph  &  Telephone  Company 
and  the  Brownsdale  Telephone  Exchange  Company  denied,  it  appear- 
ing that  at  the  present  time  there  is  a  toll  rate  in  efEect  between  the 
exchanges  of  10  cents  per  message,  which  enables  the  subscribers 
and  petitioners  in  this  matter  to  reach  by  telephone  the  subscribers 
to  the  other  telephone  system. 

Missouri,— "Re  Butler-Rich  Hill  Teleph.  Co.  Case  No.  1498,  July 
26,  1918,  order  authorizing  increase  in  telephone  rates  and  permit- 
ting the  discontinuance  of  free  switching  service,  it  appearing  that 
the  company  has  sustained  a  deficit  for  past  two  years. 

Re  Missouri  &  K.  Teleph.  Co.  Case  Nos.  1141,  1236,  July  31, 
1918,  increases  in  telephone  rates  authorized. 

Re  Laclede  Teleph.  Exchange,  Case  No.  1484,  July  31,  1918, 
company  permitted  to  increase  telephone  switching  rates  to  $.50 
per  subscriber  per  month  for  a  period  of  one  year. 

Nebraska, — Re  Lincoln  Teleph.  &  Teleg.  Co.  Application  No. 
3495,  May  31,  1918,  order  authorizing  telephone  company  to  charge 
and  collect  from  all  who  desire  such  service,  optional  zone  rates  at 
Beaver  crossing. 

Re  Lincoln  Teleph.  &  Teleg.  Co.  Application  No.  3589,  June  20, 
1918,  telephone  company  authorized  to  discontinue  4-party  residence 
service  on  its  Seward  exchange. 

Re  Platte  Valley  Teleph.  Co.  Application  No.  3572,  July  5,  1918, 
order  authorizing  telephone  company  to  publish  on  its  exchanges 
at  Bayard,  Gering,  Melbeta,  Minatare,  Merrill,  and  Scottsbluff,  gross 
and  net  rates. 

Monroe  Independent  Teleph.  Co.  Application  No.  2880,  July  6, 
1918,  authority  to  increase  telephone  rates,  to  charge  26  cents  per 
month  additional  for  desk  sets  for  business  and  residence  service  and 
to  establish  a  rate  for  business  telephones  on  farm  lines. 

Re  Haigler  Equity  Teleph.  Co.  Application  No.  3592,  July  9, 
1918,  telephone  company  authorized  to  publish  and  to  collect  busi- 
ness rates  of  $1.75  single  line  and  2-party  line,  residence  rates  of  $1 
for  single  party  line  and  2-party  line  and  switching  charges  of  $.50 
per  month  per  station. 

Re  Kearney  Teleph.  Co.  Application  3610,  July  9,  1918,  telephone* 
company  authorized  to  publish  moving  charges. 

Re  Cuming  County  Independent  Telepli.  Co.   Application   No. 
3621,  July  9,  1918,  order  authorizing  telephone  company  to  make 
certain  changes  in  its  schedule  of  rates. 
P.U.R.1918E.  62 
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Ee  Seneca  Teleph-  Co.  Application  No.  3631,  July  15,  1918,  tele- 
phone company  authorized  to  increase  rates. 

Be  Nebraska  Teleph.  Co.  Application  No.  3331,  July  15,  1918, 
order  authorizing  increase  in  telephone  rates  at  exchange  at  Valley. 

Re  Beaver  City  Teleph.  Exchange,  Application  No.  2881,  July 
23,  1918,  order  authorizing  increase  in  telephone  rates. 

Re  Interstate  Teleph.  Co.  Application  No.  2960,  July  23,  1918, 
order  authorizing  increased  rates  for  telephone  service. 

North  CaroUim, — Re  Southern  Bell  Teleph.  &  Teleg.  Co.  July 
30,  1918,  petition  to  increase  telephone  rates,  dismissed,  owing  to 
the  fact  that  the  government  has  taken  over  the  operation  of  all 
telephone  lines  of  the  country,  and  that  by  operating  all  of  the 
lines  under  one  combined  management  the  cost  of  operation  will  be 
materially  reduced,  and  no  change  should  be  made  in  existing  rates 
until  the  matter  of  government  ownership  has  been  suflSciently  tried 
to  determine  whether  or  not  any  change  in  rates  will  be  necessary. 

Re  Mt.  Airy  Teleph.  Co.  July  30,  1918,  order  authorizing  increase 
in  telephone  rates. 

Oklahoma.— He  Beggs  Teleph.  Co.  Cause  No.  3327,  Order  No. 
1431,  July  18,  1918,  order  authorizing  telephone  company  to  in- 
crease its  rates. 

Re  Francise  Teleph.  Co.  Cause  No.  3434,  Order  No.  1432,  July 
18,  1918,  order  authorizing  increase  in  telephone  rates. 

Re  Garber  Teleph.  Co.  Cause  No.  3370,  Order  No.  1430,  July  18, 
1918,  order  authorizing  increase  in  telephone  rates. 

Re  Bigheart  Teleph.  Co.  Cause  No.  3328,  Order  No.  1'429,  July 
18,  1918,  order  authorizing  telephone  company  to  increase  its  tele- 
phone rates  in  the  town  of  Bigheart  and  territory  adjacent  thereto. 

Re  Loco  Teleph.  Co.  Cause  No.  3345,  Order  No.  1428,  July  18, 
1918,  order  authorizing  increase  in  telephone  rates. 

Oregon.— l^e  Samler,  U-F-218,  P.  S.  C.  Or.  Order  No.  403,  July 
2,  1918,  order  authorizing  increase  in  telephone  rates. 

Re  Canby  Co-op.  Teleph.  Asso.  U-F-202,  P.  S.  C.  Or.  Order  No. 
405,  July  10,  1918,  order  fixing  telephone  rates  to  eliminate  dis- 
crimination and  provide  additional  revenue. 

Philippine  Islands. — Re  Valkenburgh,  Case  No.  998,  April  11, 
1918,  order  autliorizing  increase  in  monthly  charge  for  telephone 
service  of  the  province  of  lloilo. 

Virginia. — Re  Palmyra  Teleph.  Co.  Case  No.  724,  June  25,  1918, 
order  authorizing  an  increase  in  telephone  rates  in  Palmyra. 

Wisconsin.— He  Matteson  Teleph.  Co.  U-1290,  June  25,  1918, 
telephone  company  authorized  to  increase  telephone  rates. 

Re  Burnett- Washburn  County  Teleph.  Co.  U-1314,  June  28, 
1918,  telephone  company  authorized  to  increase  telephone  rates. 

Re  Morris  Teleph.  Co.  U-1307,  June  29,  1918,  order  authorizing 
increase  in  telephone  rates. 
P.U.R.1918E. 
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Re  Farmers'  Teleph.  Co.  U-1280,  July  8,  1918,  or.der  autliorizing 
teleplione  company  to  establish  a  10-eent  toll  charge  on  messages 
transmitted  over  the  local  toll  line  between  Lancaster  and  Platts- 
ville. 

Re  Feeley  Teleph.  Co.  U-1316,  July  8,  1918,  petition  for  increase 
in  telephone  rates,  dismissed,  it  appearing  that  such  application 
cannot  reasonably  be  granted. 

Re  Benton  Teleph.  Co.  U-1007,  July  9,  1918,  telephone  company 
iiuthorized  to  increase  its  rates. 

Re  Farmers  U.  Teleph.  Co.  U-1215,  July  10,  1918,  order  author- 
izing increase  in  telephone  rates. 

Re  Eastern  Wisconsin  Telepji.  Co.  U-1131,  11-1182,  July  11, 
1918,  schedule  of  increased  rates  for  continuous  service  authorized. 

Re  Shields  Teleph.  Co.  U-1293,  July  13,  1918,  new  schedule  of 
increased  rates  for  grounded  and  full  metallic  line  service  authorized. 

Re  Platteville,  R.  &  E.  Teleph.  Co.  U-1325,  July  25,  1918,  in- 
crease in  telephone  rates  authorized. 

Re  Boscobel  Teleph.  Co.  U-1334,  July  31,  1918,  schedule  of  in- 
xjreased  telephone  rates  authorized. 

Re  United  Teleph.  Co.  U-1194,  July  31,  1918,  increase  in  tele- 
phone' rates  at  Monticello  authorized. 

Wyoming. — Re  Ilsley,  No.  79,  July  1,  1918,  order  authorizing 
increase  in  telephone  rates  from  farm  lines  into  the  Sundance  ex- 
.  change. 

Re  Project  Teleph.  Co.  No.  80,  July  29,  1918,  order  authorizing 
telephone  company  to  increase  rental  rates. 

Re  Shipley,  No.  78,  July  31,  1918,  schedule  of  increased  telephone 
rates  authorized. 

XF.  Warehouses, 

California. — Re  Jones  AVarehouse,  Decision  No.  5422,  Applica- 
:tion  No.  3710,  May  24,  1918,  order  authorizing  increase  in  rates  to 
various  warehouses. 

Re  Associated  Terminals  Co.  Application  Nos.  3703,  3704,  3711, 
3712,  3722,  3736,  Decision  No.  5427,  May  25,  1918,  storage  rate 
increases  because  of  increased  labor  expenses. 

Re  Farmers  Transp.  Co.  Decision  No.  5471,  Application  Nos. 
3793-3801,  3812,  3813,  June  8,  1918,  order  authorizing  increase  in 
warehouse  rates  because  of  increased  operating  costs  due  to  war 
-  conditions. 

Re  Associated  Terminals  Co.  Decision  No.  5614,  Application  Nos. 
3703,  3704,  3711,  3712,  3736,  June  25,  1918,  order  authorizing  in- 
'  crease  in  warehouse  rates  to  care  for  agreed  advance  in  labor  costs. 

Illinois. — Re  ^K)hnson  Transfer  &  Fuel  Co.  No.  8050,  June  3, 
,P.U.R.1919E. 
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1918,  order  vacating  suspension  of  advance  in  rates  for  the  storage 
of  goods,  as  stated  in  Rate  Schedule  I.  P.  U.  C.  No.  3. 

Re  Establishing  Grades  of  Com  &  Wheat,  General  Order  47,  June 
18,  1918,  general  order  establishing  grades  of  com  and  wheat. 

Re  Chicago  G.  W.  R.  Co.  No.  7788,  June  18,  1918,  order  vacating 
suspension  of  proposed  advance  in  storage  rates  as  stated  in  Tariff 
87-E. 

Re  North  American  Cold  Storage  Co.  No.  8317,  July  1,  1918, 
approval  of  storage  rates. 

Re  Central  Cold  Storage  Co.  No.  8316,  July  1,  1918,  order  ap- 
proving rates  for  the  storage  of  goods  in  the  city  of  Chicago. 

Re  Farmers'  Elevator  Co.  No.  8319,  July  1,  1918,  approval  of 
ji(]'  jniee  in  rates  for  the  storage  of  grain. 

Re  Chicago  Cold  Storage  Warehouse  Co.  No.  8318,  July  1,  1918, 
approval  of  storage  rates.  * 

Re  Burlington  Elevator  Co.  No.  8330,  July  15,  1918,  approval  of 
Rate  Schedule  I.  P.  XJ.  C.  5,  proposing  advance  in  certain  rates  for 
the  storage  of  grain. 

Re  Central  City  Elevator,  No.  8331,  July  15,  1918,  approval  of 
advance  in  rates  as  stated  in  Rate  Schedule  I.  P.  U.  C.  3,  for  the 
storage  of  grain. 

ZF/.  Water. 

Calif omiq. — ^Re  Summer  Home  Realty  Co.  Decision  No.  5416, 
Application  No.  3511,  May  24,  1918,  order  authorizing  increase  in 
water  rates. 

Re  Gubbini,  Decision  No.  6450,  Application  No.  3660,  May  29. 
1918,  order  authorizing  increase  in  water  rates  at  Iverness. 

Re  Fall  River  Mills  Water  Co.  Decision  No.  5477,  Application  No. 
3534,  June  11,  1918,  order  authorizing  an  increase  in  rates  to  be 
charged  consumers  for  water. 

Re  Martinez,  Decision  No.  5538,  Application  No.  3768,  July  2, 
1918,  water  company  ordered  to  file  a  schedule  of  rates  with  (i)m- 
mission  for  water  wholesale  to  the  town  of  Martinez. 

Re  Placentia  Domestic  Waterworks,  Decision  No.  5556,  Applica- 
tion 3191,  Jidy  3,  1918,  order  authorizing  water  company  to  change 
from  flat  to  meter  rates. 

Re  Cady,  Decision  No.  6662,  Application  3521,  July  3,  1918, 
order  authorizing  change  in  schedule  of  rates  for  water  and  also 
directing  a  reduction  in  charge  above  1,000  cubic  feet  monthly  for 
the  use  for  irrigation. 

Idaho.— Re  Blackfoot  Waterworks,  Order  No.  512,  Case  F-214, 
June  29,  1918,  application  for  increase  in  water  rates  denied,  but 
some  minor  changes  and  adjustments  in  schedule  made^  and  in- 
stallation of  meters  in  certain  services  authorized. 
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Illinois,— Lake  Forest  v.  Lake  Forest  Water  Co.  Xos.  2275,  2343, 
Conpol.  May  13,  1918,  increase  in  water  rates  authorized. 

Indiana, — Re  Greeneastle  Waterworks  Co.  No.  3866,  July  17, 
1918,  temporary  increase  in  water  rates  authorized. 

Re  Converse,  Xo.  3943,  July  17,  1918,  water  company  authorized 
to  add  a  surcharge  of  25  per  cent  to  all  bills  for  water  furnished  by 
it  after  August  1,  1918,  said  surcharge  to  continue  until  further 
order  of  the  Commission. 

Re  Williamsport,  No.  3908,  July  18,  1918,  order  authorizing  tem- 
porary rates  for  water. 

Maine,— Ee  York  County  Water  Co.  XJ-295,  June  12,  1918,  order 
granting  permission  to  file  certain  revised  sheets  in  schedule  of 
water  rates,  on  less  than  statutory  notice. 

Osgood  V.  Bar  Harbor  &  TJ.  River  Power  Co.  P.  C.  92,  June  20, 
1918,  utility  ordered  to  file  a  new  schedule  of  rates  eliminating  dis- 
criminatory features  of  old  schedule. 

Re  York  County  Water  Co.  F.  C.  168,  June  28,  1918,  emergency 
schedules  carrying  increase  in  water  rates  authorized. 

New  Jersey, — Re  Monroe  AVater  Co.  June  18,  1918,  order  author- 
izing increase  in  water  rates. 

Pennsylvania. — Weaver  v.  Overbrook  Steam  Heat  Co.  Complaint 
Docket  No.  1652,  July  29,  1918,  company  ordered  to  amend  its 
tariffs  by  substituting  for  an  existing  condensation  charge  of  57 
cents  per  1,000  pounds  a  charge  of  not  more  than  43  cents. 

Rhode  Island,— IXq  Stoneleigh  Water  Co.  No.  416,  June  29,  1918, 
water  company  authorized  to  file  Tariff  R.  I.  P.  U.  C.  Nos.  5  and  6, 
canceling  Tariffs  R.  I.  P.  U.  C.  Nos.  3  and  4. 

Wisconsin, — Re  Mineral  Point,  U-1315,  June  25,  1918,  order 
authorizing  change  in  schedule  of  water  rates. 

Re  South  Milwaukee,  U-1219,  July  1,  1918,  order  authorizing 
increase  in  water  rates  in  the  city  of  South  Milwaukee. 

Re  Reedsburg  Municipal  Water  &  Light  Plant,  U-1295,  July  9, 
1918,  increase  in  water  rates  authorized. 

Re  Union  Grove  Water  Co.  U-1254,  July  9,  1918,  increase  in 
water  rates  authorized. 

Re  Mayville,  U-1359,  July  11,  1918,  order  authorizing  water 
company  to  increase  its  rates  for  tapping  main  and  laying  service 
pipe  to  the  inner  curb  from  $14  to  $25. 

Reorganization. 

California, — Re  Northern   Electric  R.   Co.   Decision  No.   5432, 
Application  No.   1933,   May  25,   1918,  plan  of  reorganization  of 
properties  of  Northern   Pacific  Railway   Company,  discussed  and 
approved  with  conditions. 
P.u.R.imsK. 
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Reparation. 


Illinois.— lake  Forest  v.  Lake  Forest  Water  Co.  Nos.  2275,  2343, 
Consol.  May  13,  1918,  utility  not  required  to  refund  excessive 
charges  collected  between  January  1,  1914,  and  June  30,  1915. 

Indiana. — Cox  v.  Indianapolis  Light  &  Heat  Co.  No.  3983,  July 
17,  1918,  order  authorizing  refund  to  petitioner  of  the  amount  paid 
in  excess  of  what  his  bill  actually  should  have  been  in  accordance 
with  the  methods  set  out  in  "Standards  of  Electrical  Service"  estab- 
lished by  the  Public  Service  Commission  of  Indiana,  January  2, 
1918. 

Ee  Plymouth  Electric  Light  &  P.  Co.  No.  3956,  July  23,  1918, 
order  authorizing  petitioners  to  compromise  bills  for  electricity  for 
the  months  of  January  and  February,  1918. 

New  York,  First  District. — Carroll  v.  Kings  County  Lighting  Co, 
Case  2287,  July  24,  1918,  allowance  of  rebate  in  gas  bill  for  fast 
meter. 

Befund  of  excessive  freight  charges  were  authorized  or  ordered 
in  the  following  cases: 

Idaho. — Re  Intermountain  Demurrage  Bureau,  Case  No.  336, 
Order  No.  511,  June  25,  1918. 

///inois.— Stielow  Bros.  Co.  v.  Chicago  &  N.  W.  E.  Co.  No.  7311,. 
June  4,  1918;  Re  Baltimore  &  0.  C.  T.  R.  Co.  No.  8149,  June  4, 
1918;  CoUinsville  Pressed  Brick  Co.  v.  Pittsburg,  C.  C.  &  St.  L.  E. 
Co.  No.  7035,  June  5,  1918;  Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  8217^ 
June  18,  1918;  Re  Mobile  &  0.  R.  Co.  No.  8245,  June  18,  1918;  Re 
Illinois  C.  R.  Co.  No.  8295,  July  2,  1918;  Re  Chicago,  B.  &  Q.  R. 
Co.  No.  8314,  July  2,  1918;  Re  Chicago,  B.  &  Q.  R.  Co.  No.  8335, 
July  16,  1918. 

Maine. — Davies  v.  Canadian  P.  R.  Co.  F.  C.  No.  186,  Aug.  6, 
1918. 

North  Carolina. — ^Re  Carolina-Noi-thwestem  R.  Co.  July  30, 
1918. 

Pennsylvania. — ^Valley  Smokeless  Coal  Co.  v.  Pennsylvania  R.  Co. 
Complaint  Docket  No.  1027,  No.  401,  April  22,  1918;  Susquehanna 
Traction  Co.  v.  New  York  C.  R.  Co.  Complaint  Docket  No.  1860, 
July  30,  1918;  Lock  Haven  Electric  Light  &  P.  Co.  v.  New  York 
C.  R.  Co.  Complaint  Docket  No.  1861,  July  30,  1918;  Pennsylvania 
Woven  Wire  Works  v.  New  York  C.  R.  Co.  Complaiift  Docket  No. 
1862,  July  30,  1918;  Stanley  Anilin  Chemical  Works  v.  New  York 
C.  R.  Co.  Complaint  Docket  No.  1863,  July  30,  1918;  Queens  Run 
Fire  Brick  Co.  v.  New  York  C.  R.  Co.  Complaint  Docket  No.  1864, 
July  30,  1918;  Lock  Haven  Illuminating,  Power  &  Heat  Co.  v.  New 
York  C.  R.  Co.  Complaint  Docket  Xo.  1865,  July  30,  1918;  Lock 
Haven  Fire  Brick  Co.  v.  New  York  C.  R.  Co.  Complaint  Docket  No. 
P.U.R.1918E. 
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1913,  July  30,  1918;  Lock  Haven  Brick  &  Tile  Co.  v.  New  York 
C.  R.  Co.  Complaint  Docket  Xo.  1914,  July  30,  1918. 

blah,— Utah-Idaho  Sugar  Co.  v.  Denve/&  R.  G.  R.  Co.  Case  No. 
32,  Special  Docket  Xo.  5,  July  5,  1918;  American  Smelting  &  Ref. 
Co.  V.  Denver  &  R.  G.  R.  Co.^  Special  Docket  Xo.  6,  July  9,  1918; 
Utah-Idaho  Sugar  Co.  v.  Denver  &  R.  G.  R.  Co.  Case  Xo.  31,  Special 
Docket  Xo.  7,  July  26,  1918. 

Wisconsin.— lUmland  &  Waltz  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
R-2367,  July  13,  1918. 

Reports. 

New  TorJc,  First  District, — Re  Stage  Coach  Corp.  Baggage  Cos. 
&  Transfer  Cos.  Case  Xo.  2303,  June  25,  1918,  order  directing  an- 
nual report  for  year  ending  June  30,  1918,  be  made  and  filed  by 
stage  coa,ch  corporations,  baggage  companies,  and  transfer  com- 
panies on  or  before  September  30,  1918,  and  to  be  rendered  in 
specified  forms. 

Re  Operating  &  Lessor  Steam  R.  Corp.  Case  Xo.  2301,  June  25, 
1918,  order  directing  common  carriers  by  steam  railroads  to  severally 
file  on  or  before  August  31,  1918,  report  for  six  months  ending  De- 
cember 31,  1917,  in  accordance  with  specified  rules. 

Re  Street  &  Electric  R.  Corp.  Case  Xo.  2302,  June  25,  1918,  order 
directing  the  filing  of  the  annual  report  for  operating  street  and 
electric  railways  for  the  year  ending  June  30,  1918,  prepared  by 
the  chief  statistician  under  the  direction  of  the  Commission  on  the 
basis  of  the  uniform  system  of  accounts  adopted  and  prescribed  by 
the  Commission  December  8,  1908,  printed  and  designated  as  An- 
nual Report  Form  E — Operating  Street  and  Electric  Railways. 

Sale. 

New  Jersey. — Ee  Wrightstown  Water,  Electric  Light  &  P.  Co. 
July  16,  1918,  approval  granted  to  the  sale  of  the  property  rights 
of  franchises  of  the  Wrightstown  Water,  Electric  Light  &  Power 
Company  to  the  Wrightstown  Utilities  Corporation  at  a  present  value 
of  $2,000,  payment  by  issue  and  transfer  of  stock  of  the  Hanover 
Water  Company;  an  approval  granted  of  the  sale  of  the  property 
rights  and  franchises  of  the  Wrightstown  Utilities  Corporation  to 
the  Hanover  Water  Company  for  $2,500,  payment  in  capital  stock 
of  the  Hanover  Water  Company. 

In  Pleasantville  Heat,  Light  &  P.  Co.  July  24,  1918,  the  Xew 
Jersey  Commission  refused  to  approve  the  application  of  the  Pleas- 
antville Heat,  Light  &  Power  Company  to  sell  two  lots  of  land  with 
buildings  in  Pleasantville  to  the  Atlantic  City  Suburban  Gas  &  Fuel 
Company  at  a  proposed  figure  of  $30,648  on  the  ground  that  this 
was  substantially  41  per  cent  in  excess  of  its  value.  The  board  stated 
P.U.R.1918E. 
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that  it  would  approve  the  sale  of  the  same  for  $26,000  provided  tJie 
sum  of  $6,250  due  by  the  Pleasantville  Heat,  Light,  &  Power  Com- 
pany for  rental  be  allowed  as  a  credit  on  the  purchase  price. 

Security  issues. 

California. — Re  Emergency  Transp.  Co.  Decision  No.  5421,  Ap- 
plication No.  3754,  May  24,  1918,  $10,100  common  capital  stock, 
and  $9,675  5  per  cent  notes  to  be  issued  at  par,  proceeds  to  be  used 
for  the  purpose  of  constructing  line  of  railway  in  the  city  of  Oakland. 

Re  Western  Fuel  Gas  &  P.  Co.  Decision  No.  5424,  Application 
No.  3448,  May  24,  1918,  Southern  California  Gas  Company  author- 
ized to  issue  $84,000  first  mortgage  6  per  cent  bonds  at  not  less 
than  96  per  cent  of  par  plus  accrued  interest,  proceeds  to  be  used 
in  payment  of  purchase  price  of  entire  gas  generating  and  dis- 
tributing system  of  the  Western  Fuel  Gas  &  Power  Company. 

Re  North  Glendale  Distributing  Co.  Decision  No.  5425,  Applica- 
tion No.  3600,  May  24,  1918,  $5,000  one  year  7  per  cent  note,  and 
$700  one  year  7  per  cent  note  to  be  issued  at  not  less  than  face  value, 
proceeds  to  be  used  to  pay  certain  specified  indebtedness. 

Re  Economic  Gas  Co.  Decision  No.  5429,  Application  No.  3372, 
May  25,  1918,  $90,000  first  mortgage  5  per  cent  gold  bonds  to  be 
sold  for  not  less  than  83^  per  cent  of  face  value  plus  accrued 
interest,  proceeds  to  be  used  to  reimburse  treasury  for  income  ex- 
pended or  to  pay  indebtedness  incurred  for  the  purpose  of  construct- 
ing a  gas  holder. 

Re  Petaluma  &  S.  R.  R.  Co.  Decision  No.  5437,  Application  No. 
3776,  May  27, 1918,  $59,600  6  per  cent  notes  authorized  to  be  issued, 
and  $80,000  first  mortgage  5  per  cent  twenty-year  bonds,  to  be  issued 
and  pledged  as  collateral  security  in  payment  for  said  notes. 

Re  Portola  Water  Co.  Decision  No.  5447,  Application  No.  3755, 
May  28,  1918,  $2,200  common  capital  stock  to  be  sold  at  not  less 
than  par,  proceeds  to  the  amount  of  $2,000  to  be  used  for  the  de- 
velopment of  additional  water  supply  and  the  amount  of  $200  to  be 
used  for  organization  and  other  expenses  in  connection  with  the  in- 
corporation of  the  Portola  Water  Company. 

Re  Midland  Counties  Pub.  Service  Corp.  Decision  No.  6456, 
Application  No.  3759,  June  4,  1918,  $56,000  promissory  notes  to  be 
sold  for  not  less  than  face  value,  proceeds  to  be  used  for  the  purpose 
of  renewing  specified  promissory  notes. 

Re  Peoples  Auto  Bus  Co.  Decision  No.  5465,  Application  No, 
3623,  June  6,  1918,  $8,000  common  capital  stock  to  be  sold  at  not 
less  than  par,  proceeds  to  be  used  to  pay  for  equipment  purchased 
for  the  purpose  of  operating  an  auto  stage  transportation  service 
betAveen  Sacramento  and  United  States  aviation  field  at  or  near 
Mills  station. 
P.U.R.1918E. 
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Ee  Economic  Gas  Co.  Decision  No.  54G7,  Application  Nos.  3714, 
3758,  June  5,  1918,  order  authorizing  gas  company  to  issue  to  Wels- 
bach  Company  its  one-day  6  per  cent  note  for  the  sum  of  $28,500, 
for  the  purpose  of  paying  or  refunding  note  of  like  amount  now 
held  by  said  Welsbach  Company,  and  to  issue  and  pledge  to  secure 
the  payment  of  said  $28,500  note,  bonds  in  such  an  amount,  so  that 
the  face  value  of  the  note  for  which  said  bonds  shall  be  pledged  as 
collateral,  shall  in  no  event  be  less  than  approximately  66J  pep 
cent  of  the  face  value  of  the  collateral  pledged. 

Ke  Middle  Yuba  Hydro-Electric  Power  Co.  Decision  No.  6482, 
Application  'No.  3701,  June  12,  1918,  power  company  authorized  to 
issue  two  unsecured  notes  with  interest  at  the  rate  of  6  per  cent  per 
annum  from  January  1,  1918,  payable  January  1,  1921,  one  of  said 
notes  to  be  issued  for  the  sum  of  $74,500  and  the  other  for  the  sum 
of  $26,739,  proceeds  to  be  used  for  the  purpose  of  refunding  indebt- 
edness represented  by  notes  issued  by  applicant  dated  June  13,  1913, 
for  the  sum  of  $74,500  with  interest  accrued  thereon,  and  the  other 
for  the  sum  of  $12,307.13  with  interest  accrued  thereon. 

Ee  Los  Angeles  Gas  &  E.  Corp.  Decision  No.  5483,  Application 
No.  3837,  June  12,  1918,  $50,000  first  and  refunding  mortgage  5 
per  cent  30-year  gold  bonds  to  be  sold  at  not  less  than  94J  per 
cent  of  face  value  plus  accrued  interest,  for  the  purpose  of  reimburs- 
ing in  part  its  treasury  for  capital  expenditures  subsequent  to  May 
1,  1914. 

Ee  Ventura  Wharf  &  Warehouse  Co.  Decision  No.  5487,  Applica- 
tion No.  3779,  June  19,  1918,  $2,700  capital  stock  to  be  sold  at  not 
less  than  par;  twenty- five  shares  of  capital  stock  of  par  value  of  $100 
each  to  be  issued  upon  surrender  and  cancelation  of  certificates  for  an 
equal  number  of  shares  heretofore  issued  subsequent  to  September  1, 
1916;  the  Remaining  two  shares  of  capital  stock  at  par  value  of  $100 
to  be  issued  and  proceeds  used  to  reimburse  treasury  for  moneys 
expended  for  capital  purposes. 

Be  Santa  Monica  Bay  Home  Teleph.  Co.  Decision  No.  5499,  Ap- 
plication No.  3658,  June  19,  1918,  $147,000  6  per  cent  bond  author- 
ized to  be  issued,  proceeds  to  be  used  for  the  purpose  of  acquiring 
from  time  to  time  $147,000  face  value  5  per  cent  first  mortgage 
bonds  heretofore  issued  by  the  Home  Telephone  &  Telegraph  Com- 
pany of  Santa  Monica  and  Ocean  Park. 

Be  San  Diego  Consol.  Gas  &  E.  Co.  Decision  No.  5502,  Applica- 
tion No.  3831,  June  19,  1918,  order  authorizing  San  Diego  Consoli- 
dated Gas  &  Electric  Company  to  issue  $652,800  5-year  collateral 
trust  6  per  cent  gold  notes  and  to  issue  and  purchase  securities  for 
the  payment  of  said  notes  $816,000  first  mortgage  5  per  cent  30-year 
gold  bonds ;  $400,000  of  notes  to  be  deposited  with  trustee  under  the 
agreement  for  the  purpose  of  paying  or  refunding  $400,000  2-year 
6  per  cent  notes  payable  September  1,  1919.  remainder  of  notes 
P.U.R.1918E. 
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$252,800  to  be  sold  at  not  less  than  95  per  cent  of  par  value  plus 
accrued  interest ;  proceeds  from  the  sale  of  $36,800  notes  authorized 
to  be  sold  for  the  purpose  of  paying  floating  indebtedness,  proceeds 
from  the  sale  $216,000  notes  to  be  deposited  in  a  special  fund  and 
expended  o*nly  for  such  purposes  as  the  Eailroad  Commission  may 
hereafter  authorize  in  supplemental  order  or  orders. 

Ee  Union  Home  Teleph.  &  Teleg.  Corp.  Decision  Xo.  5504,  Ap- 
plication No.  2984,  June  24,  1918,  $23,500  7  per  cent  notes  author- 
ized to  be  issued  for  the  purpose  of  paying  or  refunding  a  like  amount 
of  indebtedness  represented  by  certain  specified  notes. 

Ee  San  Francisco-Oakland  Terminal  E.  Co.  Decision  No.  5516, 
Application  Xo.  3887,  June  27,  1918,  order  authorizing  issuance  and 
pledging  of  $77,000  face  value  general  lien  mortgage  bonds  with  a 
bank  or  banks  as  collateral  security  for  the  payment  of  6  per  cent 
demand  note  or  notes,  the  proceeds  of  said  note  or  notes  to  be  used 
in  securing  a  $22,500  certified  check  to  be  deposited  with  the  Mary- 
land Casualty  Company  or  other  surety  company  for  the  purpose  of 
obtaining  the  surety  company  to  act  as  surety  on  an  undertaking  on 
appeal  and  stay  bond  in  specified  case;  $10,500  certified  check  to  be 
deposited  with  the  Maryland  Casualty  Company  or  other  surety 
company  for  the  purpose  of  obtaining  the  surety  company  to  act 
as  surety  on  an  undertaking  on  appeal  and  stay  bond  in  other  speci- 
fied case;  and  $5,500  certified  check  to  be  deposited  for  the  taking 
on  appeal  and  stay  bond  in  the  third  case. 

Ee  Western  States  Gas  &  E.  Co.  Decision  Xo.  5528,  Application 
Xo.  3868,  July  1,  1918,  $690,000  five-year  6i  per  cent  collateral 
trust  notes  to  be  sold  for  not  less  than  94  per  cent  of  par  plus  accrued 
interest,  proceeds  may  be  used  to  finance  construction  and  expendi- 
tures prior  to  May  31,  1918. 

Ee  Santa  Maria  Valley  Warehouse  Co.  Decision  Xo.  5558,  Appli- 
cation Xo.  3884,  July  10,  1918,  $49,900  common  capital  stock  to  be 
sold  for  cash  at  not  less  than  par,  proceeds  to  be  used  as  follows :  To 
construct  warehouse"  and  spur  track,  $37,674.15;  to  acquire  bean 
cleaner  and  warehouse  equipment,  $7,196.86;  to  acquire  real  estate 
for  a  warehouse  site,  $3,000;  to  construct  office  building  and  pur- 
chase fixtures,  $2,000 ;  and  miscellaneous  expenses,  $28.99. 

District  of  Columbia. — Ee  Potomac  Electric  Power  Co.  P.  U.  C. 
Xo.  2016/1,  Order  280,  Aug.  2,  1918,  order  authorizing  the  Potomac 
Electric  Power  Company  to  place  a  general  mortgage  of  $5,750,000 
on  property  and  equipment  of  said  company,  subject  to  prior  lien 
of  first  mortgage  and  consolidated  mortgage  now  existing;  power 
company  also  authorized  to  issue  $2,100,000  general  mortgage  6  per 
cent  5-year  gold  bonds  at  88f  and  interest;  $1,969,000  face  value 
of  said  issue  to  be  issued  in  lieu  of  $1,969,000  general  improvement 
6  per  cent  debenture  bonds,  now  in  treasury  of  company;  notes 
aggregating  $1,000,000  secured  by  $1,251,000  of  debenture  bonds 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


APPENDIX.  987 

to  be  paid  off  and  evidence  of  such  payment  furnished  by  Commis- 
sion. 

Id(^o.—Iie  Hill,  Case  No.  F-227,  Order  No.  516,  July  11,  1918, 
for  the  construction  of  an  electric  generating  and  transmission  plant 
and  system,  with  transmission  line  to  the  village  of  Cascade  and 
vicinity  for  the  furnishing  to  said  village  and  vicinity  and  inhabi- 
tants thereof  electrical  current  for  light,  heat,  and  power  purposes. 

Illinois. — Ke  Central  Illinois  Pub.  Service  Co.  No.  7868,  April 
9,  1918,  $75,000  of  collateral  gold  notes  to  bear  interest  at  the  rate 
of  7  per  cent,  to  be  sold  at  not  less  than  90,  the  discounts,  commis- 
sions, and  expenses  to  be  amortized  out  of  income;  authority  to  de- 
posit and  pledge  $75,000  of  first  and  refunding  mortgage  gold  bonds, 
and  $25,000  of  6  per  cent  general  mortgage  gold  bonds,  to  secure 
the  obligations  of  the  company  pending  the  final  issue  and  delivery 
of  the  notes. 

Ee  Drexel  Storage  &  Transfer  Co.  No.  6129,  June  3,  1918,  $2,500 
capital  stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be 
applied  to  the  acquisition  of  property. 

fie  Chicago  &  N.  W.  S.  Co.  No.  7513,  June  3,  1918,  $1,000,000 
general  mortgage  gold  bonds  to  be  sold  at  not  less  than  90  per  cent 
plus  accrued  interest,  proceeds  to  be  used  to  reimburse  treasury  for 
moneys  actually  expended  in  the  permanent  improvements  of  and 
in  additions  and  betterments  to  petitioner's  property. 

Be  Douglas  Teleph.  Co.  "i^o.  7896,  June  3,  1918,  $1,000  promis- 
sory notes  to  be  sold  at  not  less  than  par,  proceeds  to  be  applied  to 
the  retiring  of  note  of  like  amount  heretofore  issued  on  July  26,  1916. 

Re  Pocahontas  Teleph.  Co.  No.  8070,  June  3,  1918,  $400  promis- 
sory note  to  be  issued  for  cash  only,  at  face  value,  proceeds  to  be 
applied  for  the  purpose  of  extending  line  of  telephone  company  to 
accommodate  new  customers. 

Re  East  St.  Louis  R.  Co.  No.  8072,  June  3,  1918,  $21(t,300  capital 
stock  to  be  sold  for  cash  at  not  less  than  par;  $111,000  first  consoli- 
dated mortgage  bonds  to  be  sold  for  not  less  than  80  per  cent  of  par 
value  plus  accrued  interest;  proceeds  from  the  sale  of  stock  and 
bonds  to  be  applied  to  reimbursement  of  moneys  actually  expended 
from  income,  or  any  other  moneys  in  treasury  not  directly  or  indi- 
rectly' secured  by  or  obtained  from  issue  of  stocks,  bonds,  etc.,  within 
a  period  of  five  years  next  prior  to  date  of  tliis  application. 

Re  Spring  Lake  Packet  Co.  No.  8074,  June  3,  1918,  $10,000  com- 
mon capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
applied  to  the  reimbursement  of  treasury  for  moneys  heretofore 
expended  for  the  acquisition  of  property  and  for  the  purchase  of 
additional  equipment. 

Re  Chicago,  H.  k  G.  L.  R.  Co.  No.  8091,  June  3,  1918,  order 
authorizing  the  issuance  of  two  notes  of  $5,000  and  $2,500  for  not 
P.U.R.1918E. 
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less  than  par,  proceeds  from  the  sale  of  said  notes  to  be  applied  to 
the  retiring  of  notes  of  like  amount  heretofore  issued. 

Ee  Abingdon  Home  Teleph.  Co.  No.  8108,  June  3,  1918,  $7,000 
second  mortgage  6  per  cent  gold  bonds  to  be  sold  at  not  less  than 
par  value  plus  accrued  interest,  proceeds  to  be  applied  to  the  reim- 
bursement of  moneys  actually  expended  from  income  or  other  moneys 
in  the  treasury  not  directly  or  indirectly  secured  by  or  obtained  from 
the  issue  of  stocks  or  bonds  within  a  period  of  five  years  next  prior 
to  the  date  of  the  application. 

Ee  Farmers  Teleph.  Co.  No.  8148,  June  3,  1918,  $10,376  7  per 
cent  preferred  stock  and  $8,600  first  mortgage  6  per  cent  bonds 
to  be  sold  for  not  less  than  par  plus  accrued  interest,  proceeds  to  be 
applied  to  the  discharge  and  lawful  refunding  of  the  company's  prior 
mortgage  to  the  amount  of  $16,376  and  for  expenditures  to  be  made 
for  acquisition  of  property,  construction,  extension  or  improvement 
of,  or  additions  to  facilities  to  the  amount  of  $3,600. 

Ee  Peoria  &  P.  TJ.  E.  Co.  No.  6092,  June  6,  1918,  certificate  for 
authority  to  issue  bonds  in  the  aggregate  amount  of  $500,000  dis- 
missed, it  appearing  that  petitioner  ia  not  prepared  at  this  time  to 
make  a  showing  that  would  justify  the  Commission  in  approving  the 
issuance. 

Ee  Taylor  Eidge  Switch  Asso.  No.  7896,  June  6,  1918,  $1,600 
common  capital  stock  to  be  sold  for  not  less  than  par,  said  stock 
having  been  issued  heretofore  without  consent  of  the  Commission. 

Ee  West  End  Storage  Warehouse  Co.  No.  8045,  June  17,  1918, 
$5,000  capital  stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds 
to  be  applied  to  the  purchase  of  equipment. 

Ee  Newton  Teleph.  Co.  No.  8166,  June  17,  1918,  $400  notes  to 
be  sold  at  not  less  than  par  value,  proceeds  to  be  applied  to  the  re- 
tiring of  note  of  like  amount  heretofore  issued. 

Ee  Interstate  Independent  Teleph.  &  Teleg.  Co.  No.  7988,  June 
19,  1918,  $10,000  first  mortgage  bonds  to  be  issued  for  not  less  than 
par,  for  the  purpose  of  the  acquisition  of  telephone  property  from 
the  Interstate  Independent  Telephone  &  Telegraph  Company. 

Ee  Central  Illinois  Pub.  Service  Co.  No.  8224,  June  19,  1918, 
$270,000  first  and  refunding  mortgage  gold  bonds  to  be  either  sold 
at  not  less  than  76  per  cent  of  par  value  together  with  accrued  in- 
terest, or  deposited  on  a  basis  of  not  less  than  75  per  cent  of  par 
amoimt  thereof,  the  Illinois  Trust  and  Savings  Bank  as  trustee, 
$50,000  collateral  gold  notes  and  $150,000  collateral  gold  notes  to 
be  sold  at  not  less  than  90  per  cent  of  par  plus  accrued  interest,  pro- 
ceeds to  be  applied  to  reimburse  company  on  account  of  expenditures 
for  the  acquisition  of  property  and  the  construction,  extension  or 
improvement  of,  or  additions  to,  its  facilities  during  the  period  be- 
ginning February  1,  1918,  and  ending  April  30,  1918. 

Ee  Illinois  Southern  Power  Co.  Xo.  8313,  June  27,  1918,  $250,000 
P.U.R.1918E. 
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first  mortgage  notea  and  $2,500  common  capital  stock  to  be  sold  for 
not  less  than  par  plus  accrued  interest,  proceeds  to  pay  the  cost  or 
to  reimburse  the  company  for  the  co^t  already  paid  for  the  acquisi- 
tion and  construction  by  the  company  of  plant  and  property. 

Re  Illinois  Northern  UtUities  Co.  No.  8134,  July  2, 1918,  $150,000 
first  and  refunding  mortgage  gold  bonds  either  to  be  sold  at  not  less 
than  75  per  cent  of  par  amount  thereof,  together  with  accrued  in- 
terest, or  to  be  deposited  on  the  ba«8  of  not  less  than  75  per  cent 
of  par  amount  thereof  with  the  Illinois  Trust  &  Savings  Bank; 
$112,500  collateral  gold  notes  to  be  sold  at  not  less  than  90  per  cent 
of  par  plus  accrued  interest,  proceeds  to  be  applied  to  reimburse 
company  on  account  of  expenditures  for  the  acquisition  of  property 
and  construction  and  extension  or  improvement  of,  or  additions  to, 
facilities. 

Re  Douglas  Storage,  Van  &  Exp.  Co.  No.  8010,  July  3,  1918, 
order  authorizing  the  issuance  of  promissory  notes  in  the  aggregate 
principal  sum  of  $13,000 -to  be  secured  by  deeds  of  trust  upon  the 
property  of  said  company,  one  of  said  notes  to  be  for  $6,000,  the 
other  for  $7,000;  said  notes  to  be  used  in  taking  up  and  retiring 
notes  of  like  amount. 

Re  Chicago  Motor  Bus  Co.  No.  8333,  July  3,  1918,  order  author- 
izing the  Chicago  Motor  Bus  Company  to  execute  and  deliver  a 
trust  deed  or  mortgage  to  the  Central  Trust  Company  of  Illinois, 
conveying  all  of  its  property  now  owned,  to  secure  an  issue  of 
$132,000  first  lien  general  mortgage  and  collateral  trust,  one  year, 
7  per  cent  gold  notes. 

Re  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  No.  7686,  July  16,  1918,  order 
authorizing  the  issuance  of  197,143  shares  of  capital  stock  at  $100 
per  share,  entitled  to  the  benefit  of  the  guaranties  of  the  Pennsyl- 
vania Railroad  Company  expressed  in  lease  of  June  7,  1869,  creating 
a  dividend  fund  adequate  to  pay  7  per  cent  per  annum  for  preferred 
stock,  and  exchangeable  share  for  share  for  a  similar  amount  of 
company's  original  capital  stock  of  $19,714,300;  authorizing  the 
issuance  of  524,363  shares  of  $100  each  of  its  common  capital  stock, 
creating  a  dividend  fund  adequate  to  pay  7  per  cent  per  anniun  upon 
common  stock,  and  exchangeable  share  for  share  for  a  similar  amount 
of  said  company^s  ^^Guaranteed  Special  Stock''  now  outstanding; 
railway  company  also  authorized  to  issue  83,083  shares  of  $100  each 
of  its  common  capital  stock,  creating  a  dividend  fund  adequate  to 
pay  7  per  cent  per  annum  upon  the  said  common  capital  stock,  for 
the  purpose  of  discharging  and  refunding  to  Pennsylvania  Railroad 
Company,  obligations  incurred  for  the  acquisition  of  property  and 
the  construction^  extension  and  improvements  of,  or  additions  to,  the 
facilities. 

Re  Carroll  County  Independent  Teleph.  Co.  No.  8174,  July  16, 
1918,  order  authorizing  issuance  of  promissory  short  term  notes  to 
P.U.R.1918E. 
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the  amount  of  $16,728.26,  to  bear  interest  at  6  per  cent  per  annum 
payable  semiannually,  said  notes  to  be  dated  July  1,  1918,  and  may 
be  renewed  from  time  to  time  for  an  aggregate  period  not  exceeding 
five  years  from  said  date,  $9,000  of  said  notes  to  be  secured  by  pledge 
as  collateral,  of  first  mortgage  bonds  of  petitioner;  said  notes  to  be 
sold  or  exchanged  at  not  less  than  par  and  used  for  the  purpose  of 
taking  up  and  retiring  a  like  amount  of  notes  now  outstanding  which 
were  heretofore  issued  withe)ut  consent  of  Commission. 

Re  Citizens  Mut.  Teleph.  Co.  No.  8177,  July  16,  1918,  order 
authorizing  the  issuance  of  promissory  short  term  notes  to  the 
amount  of  $3,800,  to  bear  interest  at  6  per  cent  per  annum,  payable 
semiannually,  said  notes  to  be  dated  July  1,  1918,  and  to  be  renewed 
from  time  to  time  for  an  aggregate  period  not  exceeding  five  years 
,from  date;  said  notes  to  be  sold  or  exchanged  at  not  less  than  par 
value  and  used  for  the  purpose  of  taking  up  and  retiring  a  like 
amount  of  notes  now  outstanding  which  were  heretofore  issued  with- 
out consent  of  Commission. 

Re  Tiskilwa  Gasworks,  No.  8272,  July  16,  1918,  $2,000  notes 
authorized  to  be  sold  at  not  less  than  par  and  used  for  the  renewal 
of  expiring  notes  of  like  amount. 

Re  Des  Plaines  Teleph.  Co.  No.  8346,  July  16,  1918,  $15,100 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  the  discharge  and  retiring  of  short  term  notes  incurred  for 
the  acquisition  of  property,  construction,  extension  or  improvement 
of,  or  addition  to,  facilities. 

Re  Highland  Teleph.  Co!  No.  8159,  July  18,  1918,  $15,000  com- 
mon capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  for  the  discharge  and  lawful  refunding  of  at  least  an  equal 
amount  of  its  outstanding  notes,  the  proceeds  of  said  notes  having 
been  expended  for  the  acquisition  of  property  and  for  the  construc- 
tion, extension  or  improvement  of,  or  addition  to,  facilities. 

Re  Danville  Street  R.  &  Light  Co.  No.  8253,  July  18,  1918, 
$203,000  consolidated  and  refunding  5  per  cent  debenture  gold  bonds 
to  be  sold  at  not  less  than  80  per  cent  plus  accrued  interest,  proceeds 
to  be  used  for  refunding  a  like  amount,  par  value  of  first  mortgage 
bonds  of  said  company  to  the  amount  of  $6,000,  and  for  the  refund- 
ing of  obligations  incurred  for  the  construction,  extension  or  im- 
provement of,  or  addition  to,  facilities  to  the  amount  of  $197,000. 

Re  Urbana  &  C.  R.  Gas  &  E.  Co.  No.  8254,  July  18,  1918,  $25,000 
consolidated  and  refunding  5  per  cent  debenture  gold  bonds  to  be 
sold  at  not  less  than  80  per  cent  plus  accrued  interest,  proceeds  to 
be  applied  only  to  the  discharge  or  lawful  refunding  of  obligations 
incurred  for  the  construction,  extension  or  improvement  of,  or  addi- 
tion to,  facilities. 

Re  Decatur  R.  &  Light  Co.  No.  8255,  July  18,  1918,  $50,000  con- 
solidated and  refunding  mortgage  5  per  cent  gold  bonds  to  be  sold 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


APPENDIX.  991 

for  not  less  than  80  per  cent  of  par  acenied  interest,  proceeds  to  be 
used  to  the  discharge  or  lawful  refunding  of  obligations  incurred 
for  the  construction,  extension  or  improvement  of,  or  addition  to, 
facilities. 

Re  Quincy  R.  Co.  No.  8256,  July  18,  1918,  $400,000  first  and  re- 
funding mortgage  5  per  cent  gold  bonds  to  be  sold  at  not  less  than 
80  per  cent  of  par  plus  accrued  interest,  proceeds  to  be  applied  only 
to  the  discharge  or  lawful  refunding  of  $400,000  of  first  mortgage 
5  per  cent  gold  bonds  of  the  Quincy  Horse  Railway  &  Carrying  Com- 
pany. 

Re  St.  Louis,  S.  &  P.  R.  Co.  No.  8257,  July  18,  1918,  $167,000 
general  mortgage  5  per  cent  gold  bonds  to  be  sold  at  not  less  than 
HO  per  cent  of  par  plus  accrued  interest,  proceeds  to  be  used  to  apply 
only  to  the  refunding  of  $167,000  of  first  mortgage  bonds  dated 
December  1,  1903. 

Re  Western  Illinois  Utilities  Co.  Nos.  8280,  8282,  8283,  8307, 
Consolidated,  July  18,  1918,  $50,000  6  per  cent  cumulative  preferred 
capital  stock,  and  $50,000  common  capital  stock  to  be  sold  for  cash 
at  not  less  than  par,  proceeds  to  be  used  for  the  purchase  of  electric 
utility  property  of  the'LaHarpe  Electric  Light  &  Power  Company 
and  the  Economy  Light  &  Power  Company,  and  for  the  construction 
of  the  proposed  transmission  line  from  Dallas  City  to  LaHarpe  and 
Blandinsville  and  for  the  construction  and  improvement  of  its  sys- 
tem and  facilities  in  LaHarpe  and  Blandinsville  and  for  the  con- 
struction of  a  distribution  system  in  Disco. 

Re  Evanston  R.  Co.  No.  8298,  July  16,  1918,  $6,600  general 
mortgage  6  per  cent  bonds  to  be  sold  only  in  exchange  par  for  par 
for  the  first  mortgage  bonds  purchased  with  the  funds  deposited 
by  the  Evanston  Railway  Company  with  the  Merchants  Loan  &  Trust 
Company. 

Indiana.— Be  Dubois  County  Teleph.  Co.  No.  3725,  May  18,  1918, 
$35,000  of  capital  stock  at  par  to  reimburse  treasury  for  money 
heretofore  actually  expended  for  extensions,  betterments,  and  im- 
provements to  its  property. 

Re  Lafayette  Teleph.  Co.  No.  3975,  July  17,  1918,  $75,000  com- 
mon capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used 
for  payment  of  property  acquired,  and  to  make  necessary  physical 
connection  of  said  property. 

Princeton  Utilities  Co.  No.  3866,  July  23,  1918,  authority  granted 
to  issue  $40,000  par  value  6  per  cent  first  mortgage  bonds  and 
$20,000  common  capital  stock  for  purpose  of  acquiring  the  property 
of  the  Consumers  Gas  Company  of  Princeton,  on  condition  that  the 
present  outstanding  bonds  of  the  latter  company  amounting  to 
$60,000  be  surrendered  and  canceled. 

Maine.— He  Anson  Water  Dist.  X;j-296,  July  1,  1918,  Anson  Water 
District  authorized  to  issue  from  time  to  time  until  November  30, 
P.U.R.1918E. 
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1918,  promissory  notes  not  exceeding  the  sum  of  $15,000  payable 
more  than  12  months  from  the  respective  dates  thereof,  payable 
semiannually  in  payment  of  a  like  amount  of  its  present  outstanding 
promissory  notes,  par  for  par,  as  the  same  mature  or  may  be  sur- 
rendered or  exchanged  therefor. 

Ee  Lewiston,  A.  &  W.  Street  E.  Co.  E.  E.  435,  July  9,  1918, 
authority  to  issue  first  and  refunding  mortgage  5  per  cent  gold 
bonds  of  the  aggregate  par  value  of  $3,000  and  authority  to  pledge 
$2,000  of  such  bonds  and  $58,000  of  bonds  of  the  same  description 
already  authorized  with  the  United  States  Shipping  Board  Emer- 
gency Fleet  Corporation,  as  securities  for  the  carrying  out  of  the 
terms  of  a  contract  relative  to  the  improvement  of  the  property  of 
the  applicant  railway  company. 

Massachusetts.— He  Union  Street  E.  Co.  P.  S.  C.  2100,  June  19, 
1918,  authority  to  issue  not  to  exceed  8,125  shares  of  capital  stock 
at  par  value  of  $100  per  share  for  the  purpose  of  paying  for  new 
construction  and  of  paying  certain  floating  indebtedness. 

Ee  Turners  Falls  Power  &  E.  Co.  July  19, 1918,  order  authorizing 
the  issuance  of  24,091  shares  of  new  capital  stock  of  the  par  value 
of  $100  per  share,  proceeds  to  be  applied  as  follows :  14,134  shares 
to  the  payment  and  cancelation  of  an  equal  amount  of  obligations  of 
the  company  represented  by  its  promissory  notes  outstanding  on 
May  31,  1918,  proceeds  of  5,555  shares  to  the  completion  of  instal- 
lation at  the  Hampden  Steam  Station  of  two  15,000  kilowatt  imits 
with  boilers  and  other  accessories,  and  the  proceeds  of  4,404  shares 
to  the  payment  of  obligations  incurred  for  additions  to  plant. 

Ee  Springiield  Gaslight  Co.  Aug.  9,  1918,  4,443  shares  of  new 
capital  stock  of  $150  a  share,  of  the  par  value  of  $100  each,  proceeds 
to  be  applied  as  follows:  Proceeds  of  3,400  shares  to  the  payment 
and  cancelation  of  an  equal  amount  of  obligations  of  company  rep- 
resented by  promissory  notes,  other  than  coupon  notes,  outstwiding 
on  February  28,  1918,  and  the  proceeds  of  1,043  shares  to  the  pay- 
ment of  the  cost  of  additions  to  plant  made  subsequent  to  said  date. 

Ee  New  England  Power  Co.  Aug.  9,  1918,  order  authorizing  the 
issuance  at  the  price  of  $100  a  share,  of  3,500  preferred  shares  of 
new  capital  stock  of  the  par  value  of  $100  each,  and  of  bonds,  at 
not  less  than  par  and  accrued  interest,  to  the  amount  of  $600,000; 
proceeds  of  said  stock  and  bonds  to  be  applied  for  the  following  pur- 
poses: Proceeds  of  177  preferred  shares  to  the  payjuent  and  can- 
celation of  an  equal  amount  of  obligations  of  company  represented 
by  promissory  notes  outstanding  on  June  30,  and  the  proceeds  of 
3,323  preferred  shares  and  of  said  bonds  to  the  payment  of  obliga- 
tions incurred  subsequent  to  June  30  for  the  installation  of  12,500 
K.  V.  A.  steam  unit,  the  enlargement  of  the  capacities  of  the  gen- 
erators at  its  Xo.  6  station  and  the  erection  of  the  Millbuiy-Weteter 
line. 
P.U.R.1918E. 
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MicMga/n.—Re  Nipissing  Co.  D-1253,  June  28,  1918,  order 
authorizing  the  issuance  of  $3,000  capital  stock,  the  same  to  be 
divided  into  300  shares  of  the  par  value  of  $10  each,  the  whole  of 
said  stock  to  be  assigned  to  the  owners  of  the  launch  "Nipissing'' 
upon  conveyance  by  them  to  corporation  of  a  free  and  unencumbered 
title  to  said  launch. 

Re  Wisconsin  &  M.  R.  Co.  D-1255,  July  12,  1918,  authority 
granted  to  issue  and  sell  8,475  shares  of  capital  stock  at  par  to  the 
specified  parties  named  in  declaration  of  organization,  in  considera- 
tion of  the  transfer  and  conveyance  to  it  of  the  railroad  property, 
assets,  rights,  privileges,  and  franchises,  heretofore  held  by  the 
Wisconsin  &  Michigan  Railroad  Company. 

Re  Hartland  Light  &  P.  Co.  D-1266,  July  23,  1918,  order  autiior- 
izing  the  issuance  of  capital  stock  in  the  amount  of  $2,000,  said 
stock  to  be  divided  into  200  shares  of  the  par  value  of  $10  each; 
said  stock  to  be  sold  for  cash  at  not  less  than  par  and  the  proceeds 
derived  from  sale  to  be  used  for  the  purchase  of  facilities  and  equip- 
ment and  payment  of  labor  in  the  construction  of  an  electric  lighting 
plant  in  the  village  of  Hartland. 

Re  Benton  Harber-St.  Joe  R.  &  Light  Co.  D-372,  July  24,  1918, 
$100,000  refunding  and  improvement  mortgage  5  per  cent  bonds  to 
be  sold  at  not  less  than  80  per  cent  of  par  value,  proceeds  to  be  used 
to  reimburse  treasury  for  expenditures  heretofore  made  from  cur- 
rent funds  or  on  current  credit  for  extensions,  additions,  and  better- 
ments to  fixed  capital  and  not  heretofore  made  the  basis  of  capital- 
ization or  funding  of  securities. 

Re  Ivory  of  Detroit,  D-1266,  July  26,  1918,  order  authorizing 
Ivory  Cartage  Corporation  to  incorporate  for  the  sum  of  $25,000 
and  to  issue  its  stock  at  the  par  value  of  $12,500;  said  stock  to  be 
sold  for  not  less  than  par ;  $6,397.51  thereof  to  be  issued  in  exchange 
for  the  specified  property,  together  with  all  franchise  rights  now 
holding  and  held  by  said  corporation  in  the  city  of  Detroit;  the  bal- 
ance or  residue  of  said  stock  amounting  to  $12,490  to  be  held  in 
treasury  until  further  order  of  the  Commission;  the  cash  proceeds 
of  said  stock  as  issued  may  be  used  for  the  purchase  of  additional 
facilities  or  property  necessary  to  enable  said  corporation  to  carry 
on  its  business  or  for  bettering  or  improving  its  property  and  for 
no  other  purpose  whatsoever. 

Re  Barryton  Electric  Light  &  P.  Co.  D-1262,  Aug.  7,  1918,  ordei 
authorizing  the  issuance  of  $8,000  capital  stock;  $3,000  of  which  is 
to  be  delivered  to  the  owners  thereof  to  acquire  free  from  liens  and 
encumbrances  the  Pickel  Crist  Mill  propety,  with  the  dam,  water 
rights  and  rights  of  flowage  appurtenant  thereto,  together  with  a 
dynamo,  water  wheels  and  water  power  formerly  owned  by  the  Bar- 
ryton Roller  Milling  Company;  $5,000  of  said  stock  to  be  sold  at  a 
P.U.R.1918E.  63 
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price  not  less  than  par,  proceeds  to  be  used  to  carry  out  oertaiii 
improvements  to  generating  plant-hydraulic  acquired  as  above. 

Nebraska, — Re  Seneca  Teleph.  Co.  Application  No.  3635,  July  17, 
1918,  order  approving  the  validation  of  an  issue  of  $2,000  worth  of 
stock  already  in  the  hands  of  the  purchasers,  said  stock  being  of  the 
par  value  of  $50  per  share;  additional  authority  granted  to  issue 
$1,000  ©f  stock  at  par,  proceeds  to  be  used  for  additions  and  better- 
ments and  for  no  other  purpose. 

New  Hampshire. — Re  Twin  State  Gas  &  E.  Co.  D-133,  June  25, 
1918,  order  authorizing  the  issuance  of  $24,500  forty-year  6  per  cent 
first  and  refunding  mortgage  bonds,  to  be  sold  at  not  less  than  85 
per  cent  of  par  value,  for  the  purpose  of  taking  up  and  canceling 
five-year  gold  debentures  for  like  amount  heretofore  issued. 

Re  Twin  State  Gas  &  E.  Co.  D-483,  June  25,  1918,  $53,200 
twenty-five-year  general  mortgage  gold  bonds  to  be  sold  for  not  less 
than  80  per  cent,  of  face  value,  or,  in  the  event  that  they  cannot  be 
sold  for  80  per  cent,  they  may  be  pledged  for  not  less  than  66f  per 
cent  of  their  face  value;  proceeds  from  the  sale  or  pledge  of  said 
bonds  to  be  used  to  reimburse  company  for  $42,568.23  heretofore 
paid  out  for  extensions,  additions,  and  betterments  to  plant. 

Re  Twin  State  Gas  &  E.  Co.  D-488,  Order  No.  781,  June  29, 
1918,  $26,900  forty-year  5  per  cent  first  and  refunding  mortgage 
bonds  to  be  sold  at  not  less  than  85  per  cent  of  par,  and  $13,400 
twenty-five-year  6  per  cent  general  mortgage  gold  bonds  to  be  sold 
at  not  less  than  80  per  cent  or  pledged  at  not  less  than  66f  per  cent 
of  face  value;  proceeds  from  the  disposal  of  said  bonds  to  be  used 
for  the  sole  purpose  of  paying  for  the  extensions,  additions  and  im- 
provements to  be  made  to  the  company's  property  in  New  Hampshire. 

New  Jersey,— He  New  York,  S.  &  W.  R.  Co.  July  8,  1918,  author- 
ity to  transfer  on  the  books  of  the  company,  certain  shares  of  its 
stock  to  the  Erie  Railroad  Company. 

Re  Wrightstown  Water,  Electric  Light  &  P.  Co.  July  16,  1918, 
$8,000  capital  stock  of  the  Hanover  Water  Company,  $2,500  of 
which  to  be  issued  to  the  Wrightstown  Utilities  Corporation  in  con- 
sideration of  the  transfer  of  certain  property;  $5,500  to  reimburse 
the  treasury  for  capital  expenditures;  $10,000  ten-year  6  per  cent 
bonds  to  be  issued  at  not  less  than  90  per  cent  of  their  par  value  to 
reimburse  the  treasury  for  capital  expenditure. 

Re  Farmers  Teleph.  Co.  July  30,  1918,  permission  granted  tele- 
phone company  to  transfer  on  its  books  1,909  shares  of  capital  stock 
to  the  New  York  Telephone  Company. 

New  York,  First  District, — Re  Interborough  Rapid  Transit  Co. 
Case  No.  2306,  July  23,  1918,  $39,416  notes  bearing  interest  at  7 
per  cent  per  annum,  payable  semi-annually,  secured  by  5  per.  cent 
bonds  of  the  Interborough  Rapid  Transit  Company,  to  be  sold  at 
P.U.R.1918E. 
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not  less  than  95^  per  cent  of  par  value  plus  accrued  interest,  proceeds 
to  be  used  for  certain  specified  construction  and  equipment 

Service 
/.  Electricity,   996. 
II,  Ferries,  996. 
III.  Gaa,  996. 
IF.  Heating,   997. 
F.  Interurhan  rolltrays,    907, 
VI.  Irrigaticn,   99S. 
Til.  Natural  gas,  998. 
FJ/I.  RtMroads: 

a.  In  general,  999. 
h.  Train  service,   999. 

c.  Station  f€icilit(es,  1000, 

d.  Spur  tracks,  1002. 
IX.  Street  railways,    1004. 

X.  Telegraphs,  1010. 
XI.  Telephones,    1010. 
XII.  Turnpikes,   1018. 

XIII.  Warehouses,   1018. 

XIV.  Water,   1018. 

I.  Electriciiy. 

Illinois.— "Re  Rockford  Electric  Co.  No.  7836,  June  17,  1918,  dis- 
missal of  application  for  suspension  of  Bule  31  of  the  Commission's 
General  Order  20,  establishing  standards  of  service  for  gas  and  elec- 
tric utilities. 

Be  Perry  Light  &  P.  Co.  No.  7955,  July  2,  1918,  petition  for 
permission  to  discontinue  the  rendering  of  electric  service  in  Perry, 
denied,  but  electric  company  is  authorized  to  discontinue  the  oper- 
ation of  the  electric  plant  and  storage  batteries  used  in  connection 
therewith,  between  the  hours  of  12  o'clock  midnight  and  dusk  on 
each  day,  except  that  said  power  plant  shall  be  operated  during  one 
morning  each  week  from  7  a.  m.  until  noon. 

Indiana. — Cox  v.  Indianapolis  Light  &  Heat  Co.  No.  3983,  July 
17,  1918,  order  directing  that  fee  of  $2  deposited  by  petitioner  for 
meter  tariff  be  returned  to  him  and  same  collected  from  the  Indian- 
apolis Light  &  Heat  Company. 

New  York,  First  District. — Ee  Edison  Electric  Illuminating  Co. 
Case  No.  2115,  June  25,  1918,  order  granting  permission  to  electric 
company  of  Brooklyn  to  connect  six  premises  on  82nd  street,  Brook- 
lyn, on  one  service  cable. 

Philippine  Islands. — Be  Malolos  Electric  Light,  Power  &  Ice 
P.U.R.1018E. 
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Plant  Co.  Case  No.  1029,  April  30,  1918,  reduction  in  the  hours  of 
electric  service  authorized  on  account  of  scarcity  of  fuel. 

Wisconsin, — Re  Wisconsin-Minnesota  Light  &  P.  Co.  U-1252, 
June  29,  1918,  petition  for  the  extension  of  electric  service  to  Nels 
Nelson,  dismissed,  it  appearing  that  said  complainant  cannot  be 
served  from  the  line  in  its  new  location  on  any  terms  which  would 
insure  a  return  on  the  investment 

11.  Ferri^M. 

Ifofne.— Bath  Box  Co.  v.  People's  Ferry  Co.  F.  C.  172,  175  and 
Ee  People's  Ferry  Co.  F.  C.  173,  June  22,  1918,  service  rendered  by 
respondent  company  ordered  improved. 

III.  Gaa. 

Connecticut, — Re  Spencer,  Docket  No.  2787,  Aug.  1,  1918,  peti- 
tion that  gas  main  be  extended  on  Newington  avenue  1,200  feet 
south  from  New  Britain  avenue  in  the  city  of  Hartford,  denied,  it 
appearing  to  the  Commission  that  while  the  service  would  undoubt- 
edly accommodate  the  petitioners,  that  this  is  not  an  opportune  time 
for  building  such  an  extension  under  present  war  conditions. 

Illinois. — Smith  v.  Peoples  Gaslight  &  Coke  Co.  No.  7834,  June 
4,  1918,  petition  for  free  installation  of  gas  service  pipe  in  excess 
of  50  feet  within  property  line,  denied,  it  appearing  that  the  rule 
providing  for  not  more  than  50  feet  of  service  pipe  within  property 
line  can  be  laid  free  by  company,  has  been  in  effect  for  many  years, 
and  is  uniform  throughout  the  city  of  Chicago. 

Ee  Rockford  Electric  Co.  No.  7836,  June  17,  1918,  order  dis- 
missing application  for  suspension  of  Rule  31  of  the  Commission's 
General  Order  20,  establishing  standards  of  service  for  gas  and  elec- 
tric utilities. 

Re  Peoples  Gaslight  &  Coke  Co.  No.  7954,  June  18,  1918,  order 
permanently  suspending  proposed  rules  and  conditions  of  service  as 
set  forth  in  I.  P.  U.  C.  2,  original  sheet  11. 

Anderson  v.  Central  Illinois  Pub.  Service  Co.  No.  7636,  July  16, 
1918,  order  directing  Central  Illinois  Public  Service  Company  to 
replace  the  gas  main  extending  from  Fifteenth  and  Madison  streets 
to  a  point  on  Madison  street  immediately  east  of  the  connection 
supplying  the  residence  of  W.  B.  Goodman  with  a  pipe  not  less  than 
4  inches  in  diameter  in  the  city  of  Charleston. 

Re  Chicago  Heights  Gas  Co.  No.  8142,  July  17,  1918,  order 
vacating  suspension  of  proposed  rule  relating  to  charge  for  gas 
service  pipes  in  excess  of  50  feet  to  new  consumers,  as  stated  in  sup- 
plement to  Rate  Schedule  I.  P.  IT.  C.  1. 

New  Jersey. — Winters  v.  Standard  Gas  Co.  July  10,  1918,  gas 
company  authorized  to  extend  service  to  property  owned  by  Mrs. 
P.U.R.1918E. 
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William  Winters;  gas  company  also  authorized  to  replace  |-inch 
gas  pipe  located  in  Centre  street,  Keansburg,  and  used  to  supply 
twelve  of  its  customers,  with  pipe  at  least  li  inches  in  diameter. 

Oklahoma. — ^Braggs  v.  Oklfdioma  Gas  &  E.  Co.  Cause  No.  3441, 
Order  No.  1416,  June  21,  1918,  petition  that  Oklahoma  Gas  & 
Electric  Company  be  required  to  extend  its  low  pressure  main  from 
its  present  terminus  alley  of  Block  2,  so  as  to  give  service  to  earn- 
plainants  dismissed,  it  appearing  that  the  Commission  is  of  the 
opinion  and  finds  that  in  view  of  the  abnormal  price  of  material 
and  labor  necessary  to  make  ttiis  extension  that  the  rate  of  return 
on  this  investment  is  insufficient  to  warrant  this  expenditure. 

IV,  Heating. 

Illinois,— Re  Springfield  Gas  &  E.  Co.  No.  7082,  June  11,  1918, 
utility  authorized  to  place  meters  in  the  premises  of  each  consumer 
connected  to  its  steam  heating  mains. 

Re  Illinois  Northern  Utilities  Co.  No.  7627,  July  16,  1918,  order 
denying  right  to  permanently  discontinue  hot  water  heating  service 
during  present  year  and  requiring  service  for  at  least  another  year 
to  enable  patrons  to  install  individual  heating  plants ;  also  directing 
utility  to  charge  the  rate  now  on  file  with  the  Commission  of  18 
cents  per  square  foot  of  connected  radiation. 

Indiana.— Re  Interstate  Pub.  Service  Co.  No.  3880,  July  17,  1918, 
petition  to  vacate  hot  water  heating  service  in  the  town  of  Fowler 
denied,  petitioner  directed  to  charge  and  collect  a  surcharge  of  10 
cents  per  square  foot  of  radiation  served  for  the  heating  season 
1918-1919  and  to  continue  such  rate  for  the  heating  season  1919- 
1920,  provided  patronage  at  the  beginning  of  said  season  shall 
not  be  less  than  10,000  square  feet  of  radiation  for  the  season.- 

Re  Terre  Haute,  I.  &  E.  Traction  Co.  No.  4006,  Aug.  2,  1918, 
petitioner  authorized  to  discontinue  temporarily  its  steam  heating 
service  in  the  city  of  Terre  Haute. 

F.  Interurhan  railways, 

Calif omia. — Re  Pacific  Electric  R.  Co.  Decision  No.  6419,  Appli- 
cation No.  3724,  1918,  May  24,  1918,  railway  company  permitted 
to  abandon  certain  spur  track  located  near  Alameda  avenue  near 
the  limits  of  the  city  of  Burbank. 

Connecticut. — Re  Connecticut  Co.  Docket  No.  2838,  July  11,  1918, 
approval  of  method  of  construction  of  electric  railway  spur  track 
on  New  Britain  avenue  and  private  way  in  the  town  of  West  Hart- 
ford. 

Indiana. — McGrail  v.  Union  Traction  Co.  No.  3630,  May  17, 
1918,  company  ordered  to  improve  its  service  between  Indianapolis 
and  Fort  Benjamin  Harrison. 
P.U.R.1918E. 
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Be  Alford,  No.  3635,  July  3,  1918,  authority  to  dismantle  inter- 
urban  railway  dismissed  in  view  of  an  offer  to  rent  the  same  for  a 
sum  which  would  amount  to  about  6  per  cent  upon  the  junk  value  of 
the  railroad ;  and  the  further  fact  that  the  abandonment  of  the  rail- 
road would  entail  serious  loss  and  inconvenience  to  the  public. 

Emery  v.  Terre  Haute,  I.  &  E.  Traction  Co.  No.  3894,  July  18, 
1918,  petition  to  require  defendant  traction  company  to  relay  tracks 
in  the  town  of  Cumberland,  dismissed;  utility  required  to  slow 
down  all  its  cars  running  through  the  town  of  Cumberland,  Marion 
county,  to  a  speed  not  to  exceed  15  miles  per  hour. 

Ohio. — Ee  Harris,  No.  1451,  July  22,  1918,  application  to  dis- 
continue service  and  to  abandon  the  line  of  the  Cincinnati,  Milford, 
&  Loveland  Traction  Company,  not  permitted  at  the  present  time 
and  authority  granted  to  increase  passenger  rates  to  3  cents  a  mile 
and  increase  freight  rates  25  per  cent. 

VI.  Irrigation. 

Idaho.— Re  McLaughlin,  Case  F-126,  Order  No.  505,  June  7, 
1918,  order  directing  delivery  to  petitioner  of  300  acre  feet  of  water 
for  the  irrigation  season  of  1918,  said  water  to  be  used  on  specified 
territory  in  Elmore  county. 

Re  Green,  Case  F-126,  Order  No.  507,  June  12,  1918,  order 
directing  irrigation  company  to  deliver  water  to  petitioner  through 
the  system  of  the  Mountain  Home  Co-operative  Irrigation  Company 
to  the  extent  of  100  acre  feet,  to  be  paid  for  by  applicant  at  the 
rate  of  $2.30  per  acre  foot. 

VII.  Natural  gas. 

New  York,  Second  District. — Re  Pavilion  Natural  Gas  Co.  Case 
6304,  July  9,  1918,  improvement  in  natural  gas  service  ordered. 

OUahorm.—RQ  Carter  Oil  Co.  Cause  No.  3454,  Order  No.  1420, 
June  22,  1918,  order  granting  permission  to  install  vacuum  pumps 
for  the  purpose  of  gathering  and  conserving  casing  head  gas  for  the 
extraction  of  gasolene  therefrom. 

Re  Sinclair  OU  &  Gas  Co.  Cause  No.  3449,  Order  No.  1423,  June 
22,  1918,  gas  company  authorized  to  install  vacuum  pumps  in 
Okmulgee  county  for  the  purpose  of  gathering  and  conserving  casing 
head  gas  for  the  extraction  of  gasolene  therefrom. 

Re  Sinclair  Oil  &  Gas  Co.  Cause  No.  3450,  Order  No.  1422,  June 
22,  1918,  gas  company  authorized  to  install  vacuum  pumps  in  Tulsa 
county  for  the  purpose  of  gathering  and  conserving  casing  head  gas 
for  the  extraction  of  gasolene  therefron  . 

Re  Garfield  Oil  Co.  Cause  No.  3451,  Order  No.  1421,  June  22, 
1918,  oil  company  authorized  to  install  vacuum  pumps  in  Garfield 
P.U.R.1918E. 
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county  foT  the  purpose  of  gathering  and  conserving  casing  head  gas 
for  the  extraction  of  gasolene  therefrom. 

VIII,  Baaroad8. 
a.  In  general, 

Michigan.— Re  Michigan  C.  R.  Co.  No.  4843,  June  26,  1918,  rail- 
road company  authorized  to  discontinue  service  to  and  from  Par- 
nialee  and  to  cease  maintaining  station  at  Parmalee. 

Minnesota.— He  Chicago,  M.  &  St.  P.  R.  Co.  A-2355,  July  2, 
1918,  railroad  company  authorized  to  install  a  monorail  trolley 
track  equipped  for  a  traveling  crane  and  magnet,  to  be  approxi- 
mately 60  feet  over  and  along  the  center  line  and  not  less  than  20 
feet  above  the  top  of  the  rails  of  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Compan3r^s  spur  track  now  servipg  the  Western  Crucible 
Steel  Company  in  the  city  of  Minneapolis. 

Cannon  Valley  Mill.  Co.  v.  Chicago  Great  Western  R.  Co.  A-2319, 
August  7,  1918,  order  directing  that  a  track  connection  be  made 
between  the  tracks  of  the  Chicago,  Milwaukee,  &  St.  Paul  Company 
and  the  Chicago  Great  Western  Company  at  Cannon  Falls. 

Mississippi.— Re  Illinois  C.  R.  Co.  No.  5006,  July  2,  1918,  order 
authorizing  the  Illinois  Central  Railroad  Company  to  close  its  tele- 
graph oflBces  on  Sunday  and  keep  no  agents  therein  on  such  days  for 
the  purpose  of  receiving  and  transmitting  telegrams. 

Oregon. — Newport  Commercial  Club  v.  Southern  P.  Co.  P-749, 
P.  S.  C.  Or.  Order  No.  393,  June  17,  1918,  petition  to  require  de- 
fendant railroad  company  to  extend  what  is  known  as  its  Yaquina 
branch  from  present  terminus  thereof  at  Yaquina,  to  Newport,  dis- 
missed. 

h.  Train  service. 

Indiana.— Welch  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  3929, 
July  18,  1918,  petition  that  railroad  company  establish  and  maintain 
better  train  service  on  Big  Four  Railroad  running  through  West 
Point,  dismissed,  it  appearing  that  in  view  of  the  abnormal  con- 
ditions existing  at  this  time  on  account  of  the  war,  said  service 
cannot  be  granted. 

Louisiatia.—Re  Yazoo  &  M.  Valley  R.  Co.  No.  2790,  Order  No. 
2223,  July  23,  1918,  petition  for  authority  to  discontinue  Sunday 
train  service  on  the  branch  line  between  Ethel  and  Clinton,  denied, 
it  appearing  to  the  Commission  that  the  serv^ice  to  and  from  Clinton 
is  insufficient;  and  it  cannot  at  this  time  give  its  assent  to  a  further 
reduction  in  an  already  impaired  service  by  depriving  the  community 
of  its  only  train  service  on.  Sunday. 

Massachusetts. — Re  Sawyer,  P.  S.  C.  1911,  June  19,  1918,  petition 
P.U.R.1918E. 
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requesting  restoration  of  certain  service  formerly  funiished  on  the 
Central  Massachusetts  branch  of  the  Boston  &  Maine  railroad  dis- 
missed, it  appearing  that  the  additional  service  desired  does  not 
accommodate  any  regular  commercial  or  commuter  travel,  and  while 
it  would  be  convenient,  it  can  hardly  be  regarded  as  essential,  even 
for  the  few  persons  who  are  adversely  affected  by  the  present  schedule. 

Nebraska, — Re  Union  P.  R.  Co.  Application  Xo.  3568,  June  19, 
1918,  railroad  company  authorized  to  discontinue  certain  passenger 
trains  in  order  to  conserve  men,  fuel,  and  equipment. 

Oregon.— Milwaukee  v.  Portland  &  0.  C.  E.  Co.  F-n5,  P.  S.  C. 
Or.  Order  399,  June  24,  1918,  order  directing  railroad  company  to 
furnish  more  adequate  train  service  and  depot  facilities. 

o.  Station  facilities, 

Connecticut,— Re  New -York,  N.  H.  &  H.  R.  Co.  Docket  No.  2794, 
July  10,  1918,  approval  of  abandonment  of  present  station  of  rail- 
road company  known  as  Brown's  on  the  Watertown  branch  of  rail- 
road company  in  the  town  of  Waterbury,  by  the  substitution  of  a 
new  station  at  a  location  about  .41  of  a  mile  south  of  present  Brown's 
station. 

Idaho.— Re  Northern  P.  R.  Co.  Case  F-222,  Order  No.  508,  June 
13,  1918,  order  granting  permission  to  discontinue  station  service 
and  to  close  station  at  Larson,  on  account  of  decrease  in  station  re- 
ceipts and  by  reason  of  the  scarcity  of  qualified  men. 

lllinais.—Stelk  v.  Chicago,  B.  &  Q.  R.  Co.  Nos.  4619,  4693,  Con- 
solidated, April  30,  1918,  petition  seeking  to  have  shelter  platforms 
erected  by  respondent  at  California  avenue,  Kedzie  avenue.  Lawn- 
dale  avenue,  Crawford  avenue  and  Kostner  avenue,  and  to  construct 
a  station  at  Blue  Island  avenue  in  the  city  of  Chicago,  denied,  it 
appearing  that  the  Commission  is  of  the  opinion,  that  it  would  not 
be  justified  in  requiring  respondent  to  provide  the  station  facilities 
at  this  time. 

Re  Lake  Erie  &  W.  R.  Co.  No.  8197,  June  17,  1918,  railroad  com- 
pany granted  permission  to  abandon  agency  at  the  station  of  Padua 
and  to  operate  the  same  as  a  prepay  station. 

Re  Chicago  &  I.  Traction  Co.  No.  8161,  June  18,  1918,  approval 
of  lease  covering  certain  terminal  and  station  facilities  in  the  city 
of  Kankakee. 

Re  Atchison,  T.  &  S.  P.  R.  Co.  No.  8171,  July  1,  1918,  railroad 
company  authorized  to  abandon  its  agency  at  its  station  of  Byme- 
ville  and  to  operate  said  station  as  a  prepay  station. 

Wild  V.  Illinois  C.  R.  Co.  No.  7948,  July  15,  1918,  petition  for 
relocation  of  depot,  denied. 

Re  Chicago  &  A.  R.  Co.  No.  8305,  July  15,  1918,  permission 
P.U.R.1918E. 
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granted  to  railroad  company  to  discontinue  its  agency  at  its  station, 
Natrona,  and  to  operate  the  same  as  a  prepay  station. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  No.  8350,  July  15,  1918,  railroad 
company  authorized  to  abandon  its  agency  at  the  station  of  Moon, 
and  to  operate  the  same  as  a  prepay  station. 

Louisiana. — Ee  Louisiana  R.  &  Nav.  Co.  No.  2781,  Order  2214, 
June  26,  1918,  railway  company  authorized  to  change  the  name  of 
station  on  its  line  of  railway  in  the  parish  of  St.  John  from  Montegut 
to  LaPlace. 

Black  River  Lumber  Co.  v.  Texas  &.P.  R.  Co.  Order  2215,  June 
29,  1918,  railway  company  authorized  to  change  the  name  of  station 
in  Concordia  Parish  on  its  line  of  railway,  now  known  as  Jeflris, 
to  Willetts. 

Duplessis  V.  Louisiana  R.  &  Nav.  Co.  No.  2789,  Order  No.  2217, 
July  23,  1918,  order  authorizing  railroad  company  to  change  name 
of  station  known  as  Witten  to  Duplessis. 

Re  New  Orleans,  T.  &  M.  R.  Co.  Order  No.  2218,  No.  2785,  July 
23,  1918,  railroad  company  authorized  to  cliange  name  of  station 
known  as  Rhineland  to  Judd. 

Davis  V.  Gulf,  C.  &  S.  F.  R.  Co.  Order  No.  2219,  No.  2779,  July 
23,  1918,  order  authorizing  railroad  company  to  erect  and  maintain 
at  Dido,  a  combination  freight  and  passenger  depot. 

Re  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  No.  2782,  Order  No.  2221, 
July  23,  1918,  railroad  company  authorized  to  discontinue  its  station 
at  Grosse  Tete  as  an  agency  station  on  its  line  of  railway  and  to 
maintain  such  stop  as  a  flag  stop  for  passenger  and  freight  trains 
on  said  line  of  railroad. 

Mason  v.  Texas  &  P.  R.  Co.  No.  2780,  Order  No.  2222,  July  23, 
1918,  order  authorizing  railway  company  to  erect  and  maintain  suit- 
able stock  pens  for  proper  loading  and  unloading  of  livestock  at 
Pelican. 

Re  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  No.  2793,  Order  2227,  Aug. 
6,  1918,  petition  to  discontinue  Chacahoula  as  an  agency  station 
on  line  of  railway  in  Louisiana,  denied,  it  appearing  to  the  Commis- 
sion that  undue  hardship  would  be  brought  about  were  the  applica- 
tion granted. 

Re  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  No.  2788,  Order  2224,  Aug. 
5,  1918,  petition  for  authority  to  change  site  of  depot  at  Breaux 
bridge  from  a  point  on  its  Cade-Port  Barre  branch  to  a  site  on  its 
Baton  Rouge-Lafayette  branch,  denied,  it  appearing  to  the  Conoimis- 
sion  that  a  possible  saving  of  ten  minutes  in  the  running  time  of  the 
present  passenger  train,  which  is  a  local  train,  by  no  means  com- 
pensates for  the  great  detriment  which  Breaux  bridge  would  suffer 
were  this  change  in  location  permitted. 

Re  Texas  &  P.  R.  Co.  No.  2795,  Order  2229,  Aug.  6,  1918,  order 
dismissing  application  to  discontinue  the  agency  stations  at  Long- 
P.U.R.1018E. 
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bridge  and  Black  Hawk;  authority  granted  to  discontinue  agency 
station  at  Eatcliflfe. 

Maine.— Re  Maine  C.  B.  Co.  R.  R.  387,  July  8,  1918,  petition  for 
erection  and  maintenance  of  station  at  Parker's  Crossing  near  Ben- 
ton, dismissed  without  prejudice,  the  Commission  being  unwilling 
to  investigate  the  matter,  upon  the  ground  that  its  jurisdiction  as 
against  the  control  of  the  Federal  government  had  not  been  de- 
termined. 

Michigan,— He  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  No.  4843, 
June  27,  1918,  railroad  company  granted  permission  to  discontinue 
agency  at  Garnet  station. 

New  Jersey. — Re  Pennsylvania  R.  Co.  July  2,  1918,  railroad  com- 
pany granted  permission  to  abandon  its  summer  agency  at  its  station 
at  Ortley. 

Re  Pennsylvania  R.  Co.  July  2,  1918,  order  granting  permission 
for  the  abandonment  of  the  summer  passenger  agency  by  the  Penn- 
sylvania Railroad  Company  at  its  station  at  Barnegat  Pier. 

Pennsylvania. — George  v.  Pennsylvania  R.  Co.  Complaint  Docket 
No.  1224,  July  29,  1918,  petition  that  railroad  company  be  com- 
pelled to  establish  an  agency  station  at  Beaverdale  denied,  it  appear- 
ing that  there  is  an  agency  station  and  express  oflBce  at  Llydell  in 
the  same  county  situated  about  2,500  feet  south  of  Beaverdale  and  it 
appearing  to  the  Commission  that  it  would  not  seem  at  the  present 
time  proper  to  compel  a  railroad  company  to  establish  an  agency 
station  at  Beaverdale  owing  to  the  abnormal  conditions  now  existing. 

Utah. — Re  Oregon  Short  Line  R.  Co.  Case  No.  66,  July  18,  1918, 
railroad  company  authorized  to  close  its  station  at  Mendon  between 
December  31st  and  October  1st  of  each  year. 

Wisconsin. — ^Wentela  v.  Northern  P.  R.  Co.  R-2358,  July  18, 
1918,  petition  to  provide  adequate  station  facilities  at  Muskag,  dis- 
missed, it  appearing  that  arrangements  will  be  made  for  the  placing 
of  a  box  car  body  at  Muskag,  equipped  with  a  stove  and  provided 
with  fuel,  said  car  body  to  be  divided  into  a  room  for  passengers 
and  a  room  for  freight 

McNamara  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R,  Co.  R-2324, 
July  26,  1918,  petition  that  respondent  be  required  to  remove  the 
depot  to  its  former  location  near  the  business  houses  of  Ceylon,  de- 
nied, it  appearing  that  the  inconvenience  caused  by  the  existing 
arrangement  is  not  sufficient  to  warrant  a  change,  imder  the  present 
emergency  conditions,  which  would  require  the  permanent  employ- 
ment of  another  operator,  in  addition  to  the  cost  of  the  work  of 
removal. 

d.  Spur  tracks, 

Calif omia. — Re  Pacific  Electric  R.'  Co.  Decision  No.  5548,  Appli- 
cation 3860,  July  3,  1918,  order  authorizing  the  abandonment  and 
removal  of  spur  track  at  Alamitos  Bay  station  in  Los  Anffeles  countv 
P.U.R.1918E.  ^  ^' 
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Illinois. — Joliet  &  E.  Traction  Co.  v.  Michigan  C.  R.  Co.  No. 
8012,  June  3,  1918,  complaint  with  reference  to  the  removal  of 
track  connection  between  tracks  of  complainant  and  the  Michigan 
Central  Bailroad  Company,  dismissed,  the  Commission  finding  that 
it  would  not  be  reasonable  to  require  the  maintenance  of  this  con- 
nection in  view  of  the  fact  that  the  business  derived  from  use  of 
this  track  is  not  sufficient  to  maintain  same. 

Be  Chicago  Junction  E.  Co.  No.  8121,  June  4,  1918,  order  per- 
mitting the  Chicago  Junction  Railway  Company  to  construct  for 
Darling  &  Company  a  proposed  track  to  be  located  between  two  exist- 
ing tracks  at  42nd  street. 

Re  Wilson,  No.  8239,  June  17,  1918,  approval  of  an  agreement 
with  the  Central  Coal  Company  providing  for  rearrangement  and 
extension  of  tracks  of  railroad  company  so  as  to  accommodate  and 
expedite  the  business  of  the  Central  Coal  Company. 

Re  Springfield  Terminal  R.  Co.  No.  8044,  June  18,  1918,  order 
granting  certificate  of  public  convenience  and  necessity  for  the  con- 
struction and  operation  of  an  extension  of  railway  from  railroad 
company's  line  of  railway  to  the  mine  of  the  Bissell  Coal  Company. 

Re  Chicago  Junction  R.  Co.  No.  7782,  July  18,  1918,  order  grant- 
ing permission  to  railway  company  to  operate  over  tracks  serving 
the  John  Agar  Company  at  41st  street  and  Union  avenue,  in  Chicago. 

Louisiana.— Re  Texas  &  P.  R.  Co.  No.  2791,  Order  No.  2225,  Aug. 
5,  1918,  permission  granted  to  remove  St.  Vincent  spur,  located  at 
mile  post  12.08  of  the  Napoleonville  branch. 

Minnesota,— Re  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  A-2354, 
July  2,  1918,  railroad  company  authorized  to  take  up  and  remove 
spur  track  at  Wahken,  leading  from  its  main  line  to  a  dock  in  Mille 
Lacs  lake. 

Missouri. — Kemper  Military  School  v.  Missouri  P.  R.  Co.  Case 
No.  1G30,  July  31,  1918,  railroad  company  directed  to  construct  a 
spur  track  from  the  present  terminus  at  Second  street  in  the  city  of 
Boonville,  adjacent  to  the  factory  of  the  Phoenix-American  Pipe 
Works,  a  distance  of  300  feet  upon  Second  and  Vine  streets,  and 
premises  of  complainant;  cost  of  construction  of  spur  track  to  be 
borne  by  complainant.  ' 

Oregon.— lie  D.  S.  Livesay  &  Sons,  F-769,  P.  S.  C.  Or.  Order  413, 
July  30,  1918,  order  authorizing  the  construction  of  a  spur  track 
over  and  across  county  road  in  Marion  county,  at  common  grade. 

Re  Yaquina  Bay  R.  &  Light  Co.  F-761,  P.  S.  C.  Or.  Order  415, 
July  30,  1918,  order  authorizing  company  to  construct  a  railroad 
over  and  across  county  road  at  grade  near  Dundon  bridge,  in  Lin- 
coln county. 
P.U.R.1918B. 
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IX.  Street  railways, 

California. — ^Ee  Los  Angeles  &  S.  D.  Beach  B.  Co.  Decision  No. 
5391,  Application  No.  3661,  May  11,  1918,  order  granting  permission 
to  railway  company  to  abandon  and  remove  its  railroad  tracks  on 
Prospect  street  in  La  Jolla  park  in  the  city  of  San  Diego. 

Re  Los  Angeles  H.  Corp.  Decision  No.  5392,  Application  No.  3731, 
May  16,  1918,  order  authorizing  the  Los  Angeles  Railway  Corpora- 
tion to  discontinue  street  railway  service  and  to  remove  tracks  on 
certain  portions  of  its  street  railway  system  in  city  of  Los  Angeles. 

Re  Pacific  Electric  R.  Co.  Decision  No.  5489,  Application  No. 
3040,  June  19,  1918,  order  authorizing  railway  company  to  abandon 
and  remove  a  portion  of  its  spur  track  at  Santa  Anita  Wash  on  its 
Monrovia  line  in  Los  Angeles  county. 

Illinois.— Re  Chicago  &  W.  T.  R.  Co.  No.  8047,  July  1,  1918, 
order  authorizing  street  railway  company  to  discontinue  service 
on  its  line  on  West  25th  street  between  48th  avenue  and  52nd  avenue 
in  the  town  of  Cicero. 

Indiana. — Re  Ft.  Wayne  &  N.  I.  Traction  Co.  No.  3884,  June  29, 
1918,  authority  to  discontinue  service  on  Park  avenue  in  the  city 
of  Lafayette  and  on  High  street  in  the  city  of  Logansport;  author!^ 
to  operate  one-man  cars  in  Lafayette,  Logansport,  and  Fort  Wayne, 
Indiana. 

Re  Biery,  No.  3941,  Aug.  2,  1918,  man  employed  as  motorman 
who  has  had  less  than  one  year's  experience  in  train  service  approved. 

Re  Forman,  No.  4021,  Aug.  2,  1918,  authority  granted  to  employ 
a  man  as  motorman  who  has  had  less  than  one  year's  experience  in 
train  service. 

Maine.— Re  Rockland,  T.  &  C.  Street  R.  Co.  R.  R.  373.1,  Feb.  25, 
1918,  order  authorizing  street  railway  company  to  equip  all  of  its 
cars  operated  along  the  highway  in  the  state  of  Maine  with  what  is 
known  as  a  ''bull's  eye"  lens. 

In  the  following  cases,  the  Maine  Commission  approved  tvpe  of 
headlights:  Re  Androscoggin  Electric  Co.  R.  R.  398,  April  23,*  1918; 
Re  Calais  Street  R.  Co.  R.  R.  398.1,  April  23,  1918;  Be  Oxford 
Electric  Co.  R.  R.  400,  April  25,  1918;  Re  Portsmouth,  D.  &  Y. 
Street  R.  Co.  R.  R.  401,  April  25,  1918;  Re  Biddeford  &  S.  R.  Co. 
R.  R.  400.1,  April  29,  1918;  Re  Fairfield  &  S.  R.  Co.  R,  R.  410, 
April  30,  1918;  Re  Waterville,  F.  &  0.  R.  Co.  R.  R.  411,  April  30, 
1918;  Re  Somerset  Traction  Co.  R.  R.  411.1,  April  30,  1918;  Re 
Cumberiand  County  Power  &  Light  Co.  R.  R.  407.1,  May  1,  1918; 
Re  Aroostook  Valley  R.  Co.  R.  R.  399,  May  11,  1918. 

Re  Benton  &  F.  R.  Co.  R.  R.  410.1,  April  30,  1918,  order  granting 

permission  to  railway  company  to  equip  and  operate  its  cars  with 

tlie  Imperial  Junior  Arc  Light,  equipped  with  a  clear  glass  lens. 

Massachusetts.— R/e  Worcester  &  W.  Street  R.  Co.  P.  S.  C.  1938, 
P.U.R.1918E. 
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Nov.  19,  1917,  order  granting  permission  to  operate  one-man  safety 
cars  now  nsed  by  company  and  numbered  50,  and  to  purchase  and 
operate  additional  cars  of  the  same  type. 

Re  Mattapan  Civic  Improv.  Asso.  P.  S.  C.  1529,  Nov.  1,  1917, 
petition  for  the  restoration  of  the  through  service  formerly  fur- 
nished by  the  Boston  Elevated  Railway  Company  between  Matta- 
pan square  and  the  North  station  by  way  of  Blue  Hill  avenue,  Colum- 
bia road,  Dorchester  avenue  and  the  South  station,  dismissed,  it 
appearing  that  under  the  present  conditions  the  Commission  does 
not  feel  that  the  establishment  of  the  service  desired  would  be  con- 
sistent with  sound  principles  of  street  railway  operations. 

Re  Boston  Elev.  R.  Co.  P.  S.  C.  1731,  Nov.  1,  1917,  petition  for 
approval  of  discontinuance  of  line  operated  between  Field's  Corner 
car  house  and  Dorchester  street,  transfer  station.  South  Boston,  dis- 
missed, it  appearing  that  sufficient  cause  does  not  appear  to  warrant 
such  discontinuance. 

Re  Wobum,  P.  S.  C.  1622,  Dec.  19,  1917,  order  approving  regula- 
tions relative  to  speed  of  cars  upon  street  railways  in  the  city  of 
Wobum. 

Re  Lexington,  T.  S.  C.  No.  1710,  Dec.  31,  1917,  order  denying 
the  petitioners  through  service  between  Boston  and  Lexington  on  tlie 
Middlesex  &  Boston  or  the  Boston  Elevated  Railways. 

Re  Middlesex  &  B.  Street  R.  Co.  P.  S.  C.  2029,  Feb.  28,  1918, 
approval  of  the  operation  of  four  one-man  cars  rebuilt  from  cars  now 
owned  by  company  and  approval  of  purchase  and  operation  of  six 
additional  cars  of  the  same  type,  over  specified  routes. 

Missouri. — In  Butler  v.  United  R.  Co.  Case  No.  1380,  Jan.  21^ 
1918,  order  requiring  the  operation  of  additional*  street  cars  dunng 
the  evening  peak  traffic  in  the  city  of  St.  Louis. 

Nebraska. — Re  Lincoln  Traction  Co.  Application  No.  3368,  Dfec. 
19,  1917,  order  granting  permission  to  change  service  schedules  on 
the  Penitentiary  and  State  Hospital  Lines. 

Re  Lincoln  Traction  Co.  Application  No.  3420,  Jan.  22,  1918,. 
approval  of  limiting  of  street  car  service  by  the  Lincoln  Traction 
Company  and  the  Omaha,  Lincoln  &  Beatrice  Railway  Company 
in  accordance  with  schedule  of  hours  for  closing  as  arranged  by  the 
Committee  on  Fuel  Conservation. 

Nelson  v.  Lincoln  Traction  Co.  Formal  Complaint  No.  338,  Feb.. 
7,  1918,  order  directing  the  Lincoln  Traction  Company  to  erect  and 
maintain  a  terminal  building  and  platform  at  or  near  38th  and  O 
streets,  on  the  south  side  and  adjacent  to  its  street  car  track. 

Re  Omaha  &  C.  B.  Street  R.  Co.  Feb.  16,  1918,  order  granting^ 
permission  to  street  railway  company  to  opeYate  cars  on  its  lines  in 
the  state  of  Nebraska  in  accordance  with  what  is  generally  known 
as  the  "Near  Side  Stop." 

Re  Lincoln  Traction  Co.  Application  No.  3292,  July  13,  1918, 
P.U.R.lOlSE. 
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authority  granted  to  remove  track  and  discontinue  street  car  service 
on  a  portion  of  its  line  in  College  View,  it  appearing  that  a  very 
small  per  cent  of  the  traffic  will  be  seriously  inconvenienced  thereby 
and  that  the  company  will  be  permitted  to  reduce  its  headway  on 
other  parts  of  the  line. 

New  Hampshire. — Re  Laconia  Street  R.  Co.  D-455,  Order  No. 
722,  Jan.  31,  1918,  order  granting  permission  to  railway  company 
to  discontinue  operation  of  cars  over  portion  of  road  extending  from 
Stark  street  in  Ward  Six  to  the  Weirs,  and  over  that  portion  of  its 
road  in  Laconia  properly  known  as  the  *1oop*'  and  extending  from 
Pine  street  over  Main,  Garfield,  Lincoln,  PeaYl  and  Court  streets  to 
Main  street. 

Re  Claremont  R.  &  Light  Co.  Order  No.  761,  June  6,  1918,  order 
authorizing  railway  company  to  construct  an  extension  of  its  line 
in  the  town  of  Claremont,  beginning  at  a  switch  installed  on  Spring 
street  and  extending  across  sidewalk  to  southerly  side  of  said  Spring 
street,  to,  and  upon,  the  land  of  the  machinery  company. 

New  Jersey. — North  End  Improv.  Asso.  v.  Public  Service  R.  Co. 
May  1,  1918,  order  directing  Public  Service  Railway  Company  to 
furnish  more  safe,  adequate  and  proper  service  on  the  '^Union" 
line  and  the  ^^Newark  &  Elizabeth"  line  of  the  electric  railway  in 
certain  territory  in  the  city  of  Elizabeth  and  to  keep  and  maintain 
its  property  and  equipment  in  such  condition  as  to  enable  it  to  do  so. 

Re  Trenton  &  M.  C.  Traction  Co.  June  13,  1918,  order  granting 
permission  to  corporation  to  change  location  of  its  terminal  at 
Princeton. 

Re  Trenton  &  M.  C.  Traction  Co.  June  13,  1918,  order  grant- 
ing permission  to  corporation  to  change  the  location  of  its  tracks 
from  their  present  location  in  Alexander  street  and  in  the  way  lead- 
ing to  the  freight  station  of  the  Pennsylvania  Railroad  Company  in 
the  borough  of  Princeton. 

New  York,  First  District.— Re  Bleecker  Street  &  F.  F.  R.  Co.  Case 
No.  2229,  Dec.  10,  1917,  approval  of  declaration  of  abandonment  of 
certain  portion  of  street  railway  route  in  borough  of  Manhattan. 

Re  Interborough  Rapid  Transit  Co.  Case  No.  2260,  Dec.  10,  1917, 
order  directing  Interborough  Rapid  Transit  Company  to  operate 
between  155th  Street  station  of  the  Sixth  and  Ninth  Avenue  Ele- 
vated lines  and  the  Sedgwick  Avenue  station  of  the  Eighth  avenue 
and  162d  street  connection,  cars  or  trains  for  the  transportation  of 
passengers  between  said  stations,  at  regular  intervals  so  that  passen- 
gers may,  by  transferring  bet\i^een  cars  at  said  155th  Street  station, 
be  afforded  continuous  transportation  between  the  said  Sedgwick 
Avenue  station  and  stations  on  the  Sixth  and  Ninth  Avenue  Ele- 
vated lines. 

Re  Street  R.  Corp.  Case  No.  1426,  Feb.  20,  1918,  petition  for  sus- 
P.U.R.1918E. 
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pension  of  specified  paragraph  in  order  dated  April  26,  1912,  relat- 
ing to  heating  of  street  cars,  denied. 

Re  Brooklyn  Heights  E.  Co.  Case  No.  1880,  March  4,  1918,  order 
directing  street  railway  companies  to  prepare  and  fite  with  Commis- 
sion standards  and  schedules  of  street  railway  service.  Order  modi- 
fied May  7,  1918. 

Ee  Long  Island  Electric  R.  Co.  Case  No.  2147,  and  Ee  New  York 
&  L.  I.  Traction  Co.  Case  No.  2270,  March  25,  1918,  order  directing 
tlie  Long  Island  Electric  Railway  Company  to  operate  a  line  of 
street  railway  on  Liberty  avenue,  between  Grant  and  Eockaway  road 
in  the  city  of  New  York,  imder  grant  of  the  New  York  &  Long 
Island  Traction  Company,  both  lines  to  continue  to  operate  cars  to 
west  terminus  of  the  city  line,  and  providing  that  upon  compliance 
with  the  terms  of  this  order  the  abandonment  of  the  portion  of  the 
New  York  &  Long  Island  Traction  Company  on  Broadway  and  on 
Eockaway  Boad  west  of  Liberty  avenue  will  be  approved  by  the 
Commission. 

Ee  New  York  &  L.  I.  Traction  Co.  Case  No.  2270,  May  10,  1918, 
approval  of  declaration  of  abandonment  of  portions  of  route  of  street 
surface  railroad  on  the  New  York  &  Long  Island  Traction  Com- 
pany and  Eockaway  road,  and  from  the  junction  of  Eockaway  road 
and  Liberty  avenue,  westerly  along  Eockaway  road  to  Broadway  and 
along  Broadway  to  the  junction  of  Liberty  avenue  in  the  borough 
of  Queens,  city  of  New  York. 

Ee  Second  Ave.  E.  Co.  May  16,  1918,  report  as  to  condition  of 
rolling  stock  and  improvement. 

Daly  V.  Brooklyn  Heights  E.  Co.  Case  No.  1433,  May  21,  1918, 
order  of  January  20,  1912,  relative  to  street  railway  service  abro- 
gated. 

Ee  Nassau  Electric  E.  Co.  Case  No.  1744,  May  21,  1918,  order  of 
April  24,  1914,  relative  to  street  railway  service  abrogated. 

Ee  New  York  &  Q.  C.  E.  Co.  Case  No.  2268,  June  27,  1918,  pro- 
ceedings on  motion  of  the  Commission  as  to  the  location  of  a  trolley 
station  on  the  Queensborough  bridge  over  Blackwells  Island,  dis- 
missed. 

New  York,  Second  District — ^Town  Board  v.  Buffalo  Southern  E. 
Co.  Case  No.  5896,  Oct  11,  1917,  order  directing  railway  company 
to  add  to  the  equipment  of  the  East  Seneca  division  two  double-truck 
passenger  cars. 

Kuenn  v.  Buffalo  &  L.  E.  Traction  Co.  Case  No.  6197,  Dec.  6, 
1917,  order  directing  receiver  of  the  Buffalo  &  Lake  Erie  Traction 
Company  to  erect  and  maintain  a  shelter  station  east  of  the  Lake 
Lane  crossing  in  the  town  of  Hamburg,  on  the  private  right  of  way 
of  the  said  railway  company's  track,  all  passenger  trains  moving 
over  the  tracks  of  said  company  in  either  direction  and  passing  said 
station  to  stop  thereat,  except  limited  or  business  men's  trains. 
P.U.R.1918E. 
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Re  Southern  New  York  P.  &  R.  Corp.  Case  No.  6270,  Dec.  18, 
1917,  approval  of  declaration  of  abandonment  by  railway  corpora- 
tion of  that  portion  of  route  on  Main  street  between  Pioneer  and 
Chestnut  streets  in  the  village  of  Cooperstown. 

Re  Ehnira  Water,  Light  &  R.  Co.  Case  No.  6314,  Jan.  17,  1918, 
order  directing  respondent  to  discontinue  the  operation  of  street 
cars  over  bridge  on  Main  street  across  Chemung  river  in  Elmira, 
except  cars  having  specified  axle  spacing  and  wheel  loads. 

Oklahoma, — Hillman  v.  Oklahoma  R.  Co.  Cause  No.  3122,  Order 
No.  1349,  Nov.  23,  1917,  order  directing  defendant  to  give  adequate 
service  to  and  from  the  state  capitol  building  in  Oklahoma  City. 

Re  Shawnee-Tecumseh  Traction  Co.  Cause  No.  3151,  Order  No. 
1363,  Dec.  19,  1917,  order  granting  permission  to  traction  company 
to  discontinue  service  on  specified  portions  of  its  lines.  Order  modi- 
fied as  to  certain  lines  (Dec.  20, 1917). 

Oregon.— Royi  v.  Oregon  Electric  R.  Co.  P-693,  P.  S.  C.  Or. 
Order  No.  333,  Feb.  9,  1918,  petition  asking  that  the  Oregon  Electric 
Railway  Company  and  the  Oregon  &  California  Railroad  Company 
have  common  use  of  the  railway  tracks  or  the  Oregon  Electric  Rail- 
way Company  in  the  city  of  Hillsboro,  from  Sixth  street  on  Wash- 
ington street  west  to  North  Range  street,  and  requested  further  that 
a  suitable  station,  to  be  used  jointly  by  both  companies,  be  con- 
structed and  maintained  at  the  junction  of  the  tracks  of  the  said  com- 
jknies  at  Washington  and  North  Range  streets,  dismissed,  Conmiis- 
sion  believing  that  it  would  be  inadvisable  to  order  the  installation  of 
the  facilities  prayed  for  in  view  of  the  detriment  and  hindrance  to 
the  Government  and  the  railroads  in  the  proper  and  efficient  han- 
dling of  the  business  during  this  national  crisis. 

Pennsylvania, — Pittsburgh  v.  Second  Ave.  Pass.  R.  Co.  Complaint 
Docket  No.  1707,  March  12,  1918,  company  ordered  to  lay  double  or 
single  track  with  turnouts  on  Wheatland  street  in  the  city  of  Pitts- 
burgh to  form  a  continuous  line  abandoned  in  1914  on  account  of 
unsafe  condition  of  Greenfield  avenue  bridge. 

Pittsburgh  v.  Pittsburgh  R.  Co.  Complaint  Docket  No.  1571,  April 
8,  1918,  rerouting  of  street  railway  cars  in  the  city  of  Pittsburgh  au- 
thorized in  order  to  reduce  congestion. 

Pottstown  V.  Reading  Transit  &  Light  Co.  Complaint  Docket  No. 
1728,  April  8,  1918,  order  amending  schedule  and  increasing  car 
service  in  the  borough  of  Pottstown  so  that  public  will  be  afforded 
adequate  half  hour  service  from  borough  line  to  turnout  or  block  No. 
31,  between  the  hours  of  5:20  a.  m.  and  8:05  a.  m.  and  from  4K)6 
V,  M.  to  8 :05  P.  M. 

Hatfield  V.  Reading  Transit  &  Light  Co.  Complaint  Docket  No. 

1759,  April  16, 1918,  order  directing  the  transit  and  light  company  to 

put  its  road  bed  in  good  condition  and  to  place  upon  the  line  from 

Pahnyra  to  Lebanon  at  about  6  o'clock  a.  m.  another  car  running 
P.U.R.IOISE. 
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from  Lebanon  through  to  Palmyra  and  an  additional  car  to  leave 
Lebanon  for  Palmyra  at  about  6  p.  m. 

Pittsburgh  v.  Pittsburgh  E.  Co.  Complaint  Docket  No.  1571,  May 
28,  1918,  changes  in  the  method  of  operating  cars  and  routing 
ordered. 

Rhode  Island.— Re  Rhode  Island  Co.  No.  406,  April  29,  1918,  ap- 
proval of  location  of  intermediate  zone  limits  on  interurban  or  sub- 
urban lines  of  the  Ehode  Island  Company. 

Re  Rhode  Island  Co.  No.  410,  May  3,  1918,  order  authorizing  the 
Rhode  Island  Company  to  grant  special  rate  for  chartered  car  serv- 
ice from  Saunderstown  to  Providence. 

Utah.— Re  Utah  Light  &  Traction  Co.  Case  No.  44,  June  1,  1918, 
order  authorizing  traction  company  to  establish  and  put  into  effect 
one-man  operation  of  street  cars  outside  the  congested  district  of  Salt 
Lake  City. 

Wisconsin, — Plautz  v.  Milwaukee  Electric  R.  &  Light  Co.  Jan.  12, 
1918,  petition  to  require  the  extension  of  respondent's  street  railway 
system  to  serve  the  Muskego  avenue  section  in  the  city  of  Milwaukee, 
dismissed. 

Re  Wisconsin  R.  Light  &  P.  Co.  R-1960,  Feb.  27,  1918,  order  au- 
thorizing railway  company  to  establish  a  16-car  schedule  in  the  city 
of  La  Crosse. 

Re  Eastern  Wisconsin  Electric  R.  Co.  R-2275,  May  2,  1918,  com- 
pany authorized  to  operate  one-man  cars  on  its  Oshkosh  Street  Rail- 
way System  in  order  to  reduce  expenses. 

Fullmer  v.  Wisconsin  Valley  Electric  Co.  R-2249,  May  27,  1918, 
petition  that  respondent  be  required  to  make  a  stop  at  Grace  street 
and  at  all  other  streets' in  the  village  of  Schofield  where  street  lights 
are  maintained,  dismissed,  it  being  the  opinion  of  the  Commission 
that  patrons  of  respondent's  lines  are  more  adequately  served  by  the 
present  various  stops  than  would  be  the  case  if  the  stop  were  made 
at  Grace  street  instead  of  at  a  point  about  300  feet  south  of  the  inter- 
section of  the  car  line  at  Grace  street. 

Kaukauna  v.  Wisconsin  Traction  Light,  Heat  &  P.  Co.  R-1388, 
June  14,  1918,  complaint  that  interurban  cars  of  respondent  do  not 
stop  at  the  corner  of  Wisconsin  avenue  and  Lawe  street  in  Kau- 
kauna, and  praying  that  such  stop  be  restored,  denied,  it  appearing 
that  said  car  of  necessity  stops  190  feet  from  the  comer  and  remains 
there  several  minutes  affording  ample  opportunity  for  patrons  to 
board  it  before  it  starts.  Respondent  company  directed  to  cause  a 
permanent  sign  to  be  placed  on  its  own  property  at  the  corner  of  Wis- 
consin avenue  and  Lawe  street,  such  sign  to  bear  in  plain,  legible 
lettering  the  words,  "Cars  do  not  stop  here.'' 

Goodnough  v.  Wisconsin  Traction  Light,  Heat  &  P.  Co.  R-1389, 
June  14,  1918,  complaint  asking  that  present  company  be  ordered 
to  extend  its  street  railway  tracks  from  the  present  terminus  on 
P.U.R.1918E.  64 


Digitized  by  LjOOQIC 


1010  APPENDIX. 

Mason  street  north  to  Packard  street  and  Appleton,  dismissed,  it 
appearing  at  the  present  time  there  is  not  suflBcient  development  to 
the  west  and  north  of  the  proposed  line  to  warrant  such  extension. 

Be  Eastern  Wisconsin  Electric  Co.  R-2353,  June  22,  1918,  electric 
company  authorized  to  operate  one-man  cars  in  the  city  of  Sheboygan. 

Ashland  v.  Ashland  Light,  P.  &  Street  R.  Co.  R-2073,  July  9, 
1918,  street  railway  company  directed  to  place  its  tracks  and  roadbed 
in  the  city  of  Ashland  in  proper  repair  and  to  maintain  same,  and 
to  place  in  service  at  least  three  cars  suitable  for  one-man  operation. 

X.  Telegraphs, 

Illinois.— 'Re  Postal  Teleg.  Cable  Co.  N"o.  7554,  Feb.  20,  1918, 
order  authorizing  the  discontinuance  of  the  operation  and  mainte- 
nance of  a  telegraph  office  in  the  city  of  Clinton. 

Louisiana. — Paradis  v.  Western  U.  Teleg.  Co.  No.  2758,  Order 
No.  2212,  June  26,  1918,  petition  for  the  Western  Union  Telegraph 
Company  and  the  Morgan's  Louisiana  &  Texas  Railroad  &  Steam- 
ship Company  to  be  required  to  install  and  maintain  an  office  for 
the  receipt  and  despatch  of  conmiercial  telegrams  at  Paradis,  dis- 
missed, it  appearing  that  present  conditions  existing  in  Paradis  are 
not  such  as  to  demand  the  issuance  of  such  an  order. 

Mississippi, — ^Lexington  v.  Postal  Teleg.-Cable  Co.  No.  4461,  Nov. 
7,  1917,  order  requiring  the  Postal  Telegraph-Cable  Company  to  re- 
open and  maintain  an  uptown  office  in  Lexington. 

New  York,  Second  District, — In  Coburn  v.  Postal  Teleg.-Cable  Co. 
Case  No.  6145,  Feb.  26,  1918,  petition  that  respondent  be  bound 
strictly  to  make  refunds,  within  75  hours  in  the  event  that  payees  of 
money  orders  are  not  located  within  that  time,  according  to  com- 
pany's rule,  dismissed,  it  appearing  that  although  such  time  limit  is 
not  unreasonable,  the  company  should  not  be  prevented  from  further 
serving  interests  of  both  payer  and  payee  by  being  required  to  dis- 
continue its  effort  within  exactly  72  hours. 

Oklahoma, — Commerce  v.  Western  U.  Teleg.  Co.  Order  No.  1408, 
Cause  No.  3291,  May  23,  1918,  petition  asking  for  the  installation 
and.  maintenance  of  Western  Union  Telegraph  service  in  the  city  of 
Commerce,  dismissed,  it  appearing  that  there  is  not  sufficient  busi- 
ness of  this  kind  to  justify  an  order*  requiring  such  service. 

XI.  Telephones. 

Arizona. — Re  Arizona  Electric  Teleph.  Co.  Docket  No.  485,  March 
7,  1918,  to  con3truct  telephone  line  from  Shumway  to  Cooleys,  and 
intermediate  connecting  points. 

California, — Mackey  v.  California  Teleph.  &  L.  Co.  Decision  No. 
6087,  Case  No.  1168,  Jan.  31,  1918,  order  requiring  defendant  to 
make  line  extensions  at  its  own  expense  to  provide  service  for  five 
P.U.R.1918E. 
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prospective  subscribers  upon  their  executing  an  agreement  to  take 
continuous  service  for  a  period  of  at  least  two  years. 

Calexico  v.  Imperial  Teleph.  Co.  Decision  No.  4979,  Case  No.  1116, 
Dec.  19,  1917,  complaint  alleging  inadequate  and  inefficient  telephone 
service  in  the  city  of  Calexico,  dismissed,  it  appearing  that  defend- 
ant agrees  to  install  a  battery  system  in  lieu  of  the  magneto  exchange; 
defendant  also  directed  to  take  immediate  steps  to  correct  and  over- 
come delays  found  to  be  prevalent  in  answering  subscribers'  calls. 

Re  Lown,  Decision  No.  5369,  Application  No.  3482,  April  30, 1918, 
application  for  permission  to  discontinue  telephone  service  to  several 
subscribers  on  single  line  authorized. 

Colorado. — Be  Mountain  States  Teleph.  &  Teleg.  Co,  Decision  No. 
181,  Case  No.  22,  June  14,  1918,  various  complaints  against  the 
telephone  company  investigated  and  settled. 

Idaho. — Walters  v.  Telephone  Service  Co.  Case  F-215,  Order  No. 
509,  June  18,  1918,  order  directing  defendant  telephone  company 
to  proceed  within  thirty  days  to  repair  and  place  in  good  physical 
condition  all  of  its  lines,  including  the  erection  and  installation  of 
separate  pole  lines  for  the  Albion  Malta  circuit  from  that  used  by 
the  Albion  Almo  circuit. 

Illinois.— Rq  Noble  Mut.  Teleph.  Co.  Nos.  7294,  7295,  Consoli- 
dated, Nov.  13,  1917,  order  denying  applications  for  a  physical  con- 
nection between  the  lines  of  the  Noble  Mutual  Telephone  Company 
and  the  Calhoun  Independent  Telephone  Company  and  between  the 
lines  of  the  Noble  Mutual  Telephone  Company  and  the  Pixley  Denver 
Telephone  Company. 

Ee  Commercial  Teleph.  &  Teleg.  Co.  No.  7466,  Jan.  3,  1918,  order 
authorizing  the  discontinuance  of  operation  of  telephone  exchange  at 
Grayville. 

McDowell  v.  Central  Illinois  Independent  Teleph.  Co.  No.  6832, 
Peb.  18, 1918,  order  directing  telephone  company  to  furnish  telephone 
service  to  specified  persons  before  his  entering  into  a  contract  and 
complying  with  the  rules  and  conditions  of  the  company. 

Wise  V.  Sadorus  Teleph.  Asso.  No,  7296,  Feb.  20,  1918,  order 
directing  telephone  company  to  overhaul  and  repair  its  switchboard 
and  telephone  lines  at  Sadorus,  to  furnish  adequate  and  efficient  serv- 
ice to  its  subscribers,  and  to  employ  competent  telephone  operators  to 
operate  said  Sadorus  exchange. 

Ee  Woodland  Teleph.  Co.  No.  7581,  7595,  Consolidated,  March  6, 
1918,  order  directing  the  Milford  Telephone  Company  and  the  Wood- 
land Telephone  Company,  to  discontinue  the  practice  of  permitting 
the  switching  connection  of  either  or  both  of  the  systems  of  said  com- 
panies with  mutual  lines  of  certain  persons  in  certain  places  outside 
exchanges  of  said  companies  at  Woodland  and  Milford. 

Aikins  v.  Eock  Eiver  Teleph.  Co.  No.  7608,  March  19,  1918,  physi- 
cal connection  between  the  wires  and  service  of  the  Forreston  Mutual 
P.U.R.1918E. 
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Telephone  Company  and  the  Bock  River  Telephone  Company  in  the 
exchanges  of  both  at  the  village  of  Porreston,  ordered. 

Gossett  V.  Coles  County  Teleph.  &  Teleg.  Co.  No.  7553,  June  17, 
1918,  order  directing  telephone  company  to  construct,  operate, 
and  maintain  an  extension  from  its  telephone  system  connected  with 
its  Charleston  exchange,  of  sufficient  length  to  accommodate  com- 
plainants with  telephone  service. 

Re  Seaton  Teleph.  Exchange,  No.  7966,  June  18,  1918,  telephone 
company  required  to  furnish  subscribers  with  continuous  or  twenty- 
four  hour  telephone  service,  commencing  on  July  1,  1918. 

Andrews  v.  Cadwallader  Tekph.  Co.  No.  7998,  July  15,  1918, 
order  directing  telephone  company  to  repair  its  lines  by  resetting 
the  leaning  and  fallen  poles  and  to  replace  the  brackets  and  wire  in 
a  safe  and  serviceable  condition  so  as  to  comply  with  general  order 
No.  30  of  this  Commission. 

Shobonier  v.  Brown  Teleph.  Co.  No.  8181,  July  18,  1918,  order 
authorizing  the  Brovm  Telephone  Company  and  the  Vernon  Tele- 
phone Company  to  make  physical  connection  between  the  exchange 
of  the  Brown  Telephone  Company,  in  Shobonier,  and  the  exchange 
of  the  Vernon  Telephone  Company  in  the  village  of  Vernon,  for  the 
furnishing  of  adequate  telephone  service  between  said  two  exchanges. 

I7idiana,—T^]l  v.  Dunlaps  Mut.  Teleph.  Co.  No.  641,  Nov.  23, 
1917,  order  directing  respondent  to  install  and  furnish  petitioner 
telephone  service  and  telephonic  connection  with  respondent's  tele- 
phone system. 

Farmers  Mut.  Teleph.  Co.  v.  Pierceton  Teleph.  Co.  No.  1329,  April 
5,  1918,  petition  for  physical  connection  of  toll  lines  of  the  Farmers 
Mutual  Telephone  Company  and  the  Pierceton  Telephone  Company, 
denied,  it  appearing  that  if  connection  is  made  between  the  Farmers 
Mutual  Telephone  Company  and  the  Whitley  Counly  Telephone  Com- 
pany as  required  in  order  No.  1217,  the  Farmers  company  will  be 
able  to  communicate  with  all  the  subscribers  of  the  Pierceton  Tele- 
phone Company  or  its  connecting  exchanges;  and  the  Pierceton  Tele- 
phone Company  will  be  able  to  communicate  with  the  subscribers  and 
connecting  exchanges  of  the  Farmers  Mutual  Telephone  Company 
of  Whitley  county. 

Re  Gaston  Home  Teleph.  Co.  No.  3790,  April  27,  1918,  petition 
for  authority  to  discontinue  free  service  between  exchange  at  Gaston 
and  the  exchange  of  Hie  Central  Union  Telephone  Company  at 
Muncie,  denied,  it  appearing  that  the  reason  set  forth  in  the  peti- 
tion for  desiring  to  discontinue  said  service  is  that  the  line  is  needed 
for  the  purpose  of  connecting  prospective  patrons  to  their'  exchange 
at  Gaston. 

Re  Seymour  Mut.  Teleph.  Co.  No.  3559,  April  30,  1918,  approval 
of  certain  specified  rules  and  regulations  governing  local  exchange 
service. 
P.L.R.1918E. 
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Kansas, — Anderson  County  Teleph.  Co.  v.  Farmers  Mut.  Teleph. 
Co.  Docket  No.  2001,  July  31,  1917,  order  directing  that  clear  line 
connecting  exchanges  of  the  Anderson  County  Telephone  Company 
and  the  Fanners  Mutual  Telephone  Company  be  restored  to  the  same 
condition  as  on  January  1,  1911,  and  that  the  Eastern  Kansas  Tele- 
phone Company  of  Kincaid  be  required  to  disconnect  its  party  line 
from  the  line  in  question. 

Be  North-East  Kansas  Teleph.  Co.  Docket  No.  2132,  Nov.  15, 

1917,  74  C.  L.  263,  order  granting  permission  to  North-East  Kansas 
Telephone  Company  to  disconnect  its  toll  line  between  Troy  and 
Highland,  now  connected  to  exchange  at  Home  Telephone  Company 
at  Highland,  and  to  connect  same  with  its  own  exchange  at  Highland. 

Reading  Mut.  Teleph.  Co.  v.  Emporia  Teleph.  Co.  Docket  No.  945, 
March  18,  1918,  order  directing  telephone  company  to  publish  and 
enforce  collection  rules  providing  for  the  payment  of  rentals  of  all 
city  subscribers  and  providing  for  discontinuance  of  service  for  non- 
payment; tiie  Emporia  Telephone  Company  directed  to  repair  and 
maintain  telephone  toll  lines  connecting  the  switchboards  of  the  ex- 
changes and  to  furnish  reasonably  efficient  service  to  subscribers  of 
the  Reading  Mutual  Telephone  Company. 

Maine.— Smith  v.  Nash  Teleph.  Co.  F.  C.  123,  Nov.  1,  1917,  order 
directing  telephone  company  to  put  system  in  condition  to  furnish 
adequate  service  to  the  public. 

Massachusetts^ — Be  Telephone  Service,  P.  S.  C.  2154,  June  5, 

1918,  the  Massachusetts  Commission  has  suggested  that  where  there 
are  no  available  facilities  to  furnish  desired  telephone  service,  tele- 
phone company  should  notify  the  nearest  special  line  or  two-party 
line  subscriber  that  it  will  be  necessary  to  add  other  subscribers  to 
the  line  in  order  to  accommodate  parties  applying  for  such  service. 

Michigan.— Rice  v.  Moscow  Teleph.  Co.  T-166,  June  18,  1918, 
order  directing  Moscow  Telephone  Company  to  furnish  complainant 
with  such  telephone  service  as  he  may  demand  upon  the  payment  by 
said  complainant  to  telephone  company  the  sum  of  $6,  that  being  the 
amount  due  for  telephone  sei-vice  furnished  him  by  said  telephone 
company. 

Be  Moore  Teleph.  System,  T-188,  and  Re  Valley  Home  Teleph. 
Co.  T-189,  July  19,  1918,  physical  connection  of  telephone  lines 
ordered. 

Michigan. — Be  Sankey,  July  1,  1918,  the  Edgerton  Telephone 
Company  and  the  Woodgate  Telephone  System  ordered  to  re-estab- 
lish within  30  days  from  the  date  of  this  order  a  physical  connection 
of  their  telephone  lines  at  Chandler,  by  either  reconnecting  those 
lines  over  which  the  service  was  previously  furnished  or  by  the  con- 
necting of  clear  trunk  circuits. 

Mississippi. — Mississippi  B.  Commission  v.  Braxton  Teleph.  Co. 

No.  4495,  May  8,  1918,  order  requiring  Cumberland  Telephone  & 
P.U.R.1918E. 
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Telegraph  Company  to  establish  a  toll  station  at  Braxton  and  to  can- 
eel  its  contract  with  the  Braxton  Telephone  Company. 

Missouri, — Miller  v.  Festus  Teleph.  Co.  Case  No.  13S8,  April  5, 
1918,  physical  connection  between  the  lines  of  the  Festus  Telephone 
Company  and  Kinloch  Telephone  Company  at  Festus,  ordered. 

Nebraska, — Re  Ord  Independent  Teleph.  Co.  Informal  Complaint 
Xo.  4756,  March  30,  1918,  order  directing  the  Ord  Independent  Tele- 
phone Company  to  construct  a  telephone  tolJ  line  by  which  to  give 
service  to  its  subscribers  now  receiving  service  over  wires  attached  to 
poles  belonging  to  the  Crownover  Telephone  Company,  and  located 
between  the  city  of  Ord  and  specified  point  in  Valley  county,  and  to 
remove  said  wires  from  the  poles  of  the  Crownover  Telephone  Com- 
pany and  attach  them,  or  other  sufficient  wires,  to  the  new  pole  line 
thus  constructed. 

Blackledge  v.  Farmers  Independent  Teleph.  Co.  Formal  Complaint 
No.  360,  July  5,  1918,  temporary  order  directing  that  during  the 
pendency  of  the  matter  involved,  the  Farmers  Independent  Tele- 
phone Company  is  prohibited  from  furnishing  or  supplying  telephone 
service  by  means  of  individual  telephone  instruments  to  any  of  the 
present  local  subscribers  of  the  Lincoln  Telephone  &  Telegraph  Com- 
pany located  in  the  city  of  Red  Cloud,  who  may  hereafter  discontinue 
the  individual  telephone  service  now  furnished  to  them  by  the  Lin- 
coln Company;  and  the  same  rule  shall  apply  to  the  Lincoln  Tele- 
phone &  Telegraph  Company  in  regard  to  service  furnished  to  any 
of  the  present  local  subscribers  of  the  Farmers  Company. 

Feelhaver  v.  Hamilton  County  Farmers  Teleph.  Asso.  Formal 
Complaint  No.  369,  July  9,  1918,  temporary  order  directing  that 
during  the  pendency  of  the  matter  involved,  Hamilton  County  Farm- 
ers Telephone  Association  prohibited  temporarily  from  furnishing  or 
supplying  telephone  service  by  means  of  individual  telephone  instru- 
ments to  any  of  the  present  local  subscribers  of  the  Lincoln  Tele- 
phone and  Telegraph  Company  located  in  the  village  of  Hampton 
or  territory  tributary  thereto,  who  may  hereafter  discontinue  the 
individual  telephone  service  now  furnished  to  them  by  said  Lincoln 
Telephone  &  Telegraph  Company,  and  the  association  further  pro- 
hibited from  constructing  telephone  lines  for  the  purpose  of  serving 
subscribers  of  the  Lincoln  Telephone  and  Telegraph  Company  as 
aforesaid. 

New  York,  Second  District. — Nordheim  v.  New  York  Teleph.  Co. 
Case  No.  6191,  April  17,  1918,  complaint  alleging  inadequate  service 
of  respondent  telephone  company,  dismissed,  it  appearing  that  such 
service  has  been  recently  satisfactory. 

0/tto.— Premer  v.  Millersburg,  W.  &  0.  Teleph.  Co.  No.  1290, 
March  6,  1918,  order  directing  tiie  Millersburg,  Wooster  &  Orrville 
Telephone  Company  to  enlarge  its  Wooster  exchange  area  to  include 
the  territory  in  and  about  tlie  communities  known  as  Bloomington 
and  Madison  Hill. 
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Re  Cleveland  Teleph.  Co.  No.  1367,  April  4,  1918,  order  directing 
telephone  company  to  undertake  the  work  of  increasing  and  improv- 
ing its  facilities  and  service,  so  as  to  meet  the  reasonable  demands  of 
subscribers  and  the  public. 

Oklahoma, — Alexander  v.  Pioneer  Teleph.  &  Teleg.  Co.  Cause  No: 
3038,  Order  No.  1360,  Dec.  5,  1917,  order  directing  telephcme  com- 
pany to  furnish  adequate  local  and  toll  service,  and  to  accord  courte- 
ous treatment  to  its  patrons. 

Elliott  v.  Okemah  Teleph.  Co.  Cause  No.  3119,  Order  No.  1355^ 
Dec.  6,  1917,  order  directing  telephone  company  to  reconstruct  its 
toll  lines  between  Okemah  and  Castle,  displacing  its  present  grounded 
system  with  a  metallic  circuit,  and  to  properly  maintain  same  in  con- 
dition capable  of  rendering  adequate  service  at  all  times. 

McKeel  v.  Southwestern  Bell  Teleph.  Co.  Cause  No.  3222,  Order 
No.  1388,  March  8,  1918,  order  directing  the  defendant  to  furnish 
adequate  service  to  local  and  long-distance  subscribers  connected  with 
and  using  its  exchange  and  long-distance  property  at  Ada. 

Commerce  v.  Southwestern  Bell  Teleph.  Co.  Order  No.  1409,  Cause 
No.  3292,  May  23,  1918,  petition  demanding  better  telephone  service 
in  the  city  of  Commerce,  dismissed,  it  appearing  that  in  the  opinion 
of  the  Commission  the  defendant  company  is  making  a  diligent  effort 
to  afford  reasonable  service  to  patrons. 

Oregon,— Rq  Pacific  Teleph.  &  Teleg.  Co.  P.  S.  C.  Or.  No.  286, 
:U-P-204,  Nov.  2,  1917,  order  authorizing  Pacific  Telephone  &  Tele- 
graph Company  to  discontinue  its  rates  to  and  from  Saxe,  Umatilla 
county,  Oregon,  as  set  forth  in  its  toll  tariff  schedule  quoted  in  P.  S. 
C.  Or.  No.  102 ;  and  to  discontinue  public  office  at  said  plant. 

Pennsylvania, — Benner  v.  Bucks  Valley  Eural  Teleph.  Co.  Jan.  8, 
1918,  Complaint  Docket  Nos.  1504,  1613,  petition  for  extension  of 
telephone  service  dismissed,  it  appearing  that  the  line  is  already  over- 
crowded and  that  a  new  rural  company  is  about  to  be  organized  to  ac- 
commodate complainants  and  others  desiring  service  in  that  locality. 

Consolidated  Teleph.  Co.  v.  Palmerton  Teleph.  Co.  Complaint 
Docket  No.  1960,  July  29,  1918,  denial  of  complaint  of  Consolidated 
Telephone  Company  to  compel  a  physical  coimection  with  the  Pal- 
merton Telephone  Company  on  the  authority  of  Blairsville  Teleph. 
Co.  V.  Johnstown  Teleph.  Co.  3  Pa.  Corp.  Rep.  4,  P.XJ.B.1915E,  933. 

Bouth  J9aAro<a.— Walker  v.  Hermosa  Teleph.  Co.  No.  2925,  Feb.  27, 
1918,  company  ordered  to  put  a  defective  plant  in  proper  operating 
condition. 

Stein  V.  Homestead  Teleph.  Co.  No.  2979,  March  25,  1918,  order 
directing  defendant  to  extend  its  telephone  line  so  as  to  furnish  com- 
plainant and  to  cease  and  desist  from  its  practice  of  requiring  appli- 
cants to  purchase  stock  in  company  as  condition  precedent  to  receiv- 
ing telephone  service. 

Myhren  v.  York-Troy  Teleph.  Co.  Order  F-508,  April  30,  1918, 
P.U.R.1918E. 
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order  directing  telephone  company  to  employ  a  competent,  experi- 
enced telephone  man  to  perform  the  work  of  a  telephone  lineman  and 
to  repair,  replace,  and  overhaul  and  to  put  in  first  class  operating  con- 
dition telephone  line  extending  from  Crocker  to  Lily  in  order  to  en- 
able telephone  company  to  furnish  more  adequate  service. 

Caldow  V.  Clark  County  Mut.  Teleph.  Co.  No.  3960,  April  30, 
1918,  extension  of  service  to  complainant  ordered. 

Christopherson  v.  Lily  Local  Teleph.  Co.  Order  F-3006,  April  30, 
1918,  order  directing  the  Lily  Local  Telephone  Company  to  con- 
struct extensions  to  telephone  lines  to  places  of  residence  of  com- 
plainant and  to  install  telephone  instruments  in  respective  places  of 
residence  and  to  furnish  telephone  services  to  said  subscribers  at  the 
regular  telephone  rental  rates. 

Utah. — Pearson  v.  Kamas-Woodland  Teleph.  Co.  Case  No.  15,  Nov. 
1,  1917,  improvements  in  telephone  facilities  and  service  of  the  de- 
fendant lines  in  Summit  countjr,  ordered. 

Virginia. — Be  Virginia  Home  Teleph.  Co.  Case  No.  673,  Jan.  14, 
1918,  ordOT  extending  the  hours  of  central  exchange  service  at 
Holland  from  7  a.  m.  to  9  P.  M.,  and  emergency  service  bet^'een  hours 
of  9  p.  M.  and  7  a.  m. 

Wisconsin. — Re  Wisconsin-Minnesota  Light  &  P.  Co.  Jan.  6,  1918, 
extension  of  individual  telephone  line  service  to  T.  E.  Anderson, 
ordered. 

Herdahl  Co.  v.  West  Wisconsin  Teleph.  Co.  17-1115,  Jan.  26,  1918, 
telephone  company  ordered  to  furnish  single  and  two-party  service  in 
Downing  at  specified  rates. 

Holden  v.  Holton  Farmers  Teleph.  Co.  Jan.  28,  1918,  complaint 
alleging  inadequate  service  by  the  Holton  Farmers  Telephone  Com- 
pany, dismissed.  Commission  advising  the  respondent  company  to 
negotiate  with  other  farmers  lines  and  with  the  Clark  County  Tele- 
phone Company  with  a  view  of  establishing  co-operative  plan  where- 
by better  service  may  be  given. 

Re  McGinn,  U-1192,  March  12,  1918,  order  authorizing  the  Wis- 
consin Telephone  Company  to  serve  from  its  DePere  exchange  such 
of  its  subscribers  as  are  located  within  6^  miles  of  said  exchange  in  a 
southerly  direction. 

Hillsdale  Western  Teleph.  Co.  v.  Barren  County  Teleph.  Co.  U- 
1273,  April  8,  1918,  complaint  that  the  Barren  County  Telephone 
Company  recently  made  two  extensions  of  lines  in  the  towns  of  Bar- 
ren and  Arland  without  complying  with  the  provisions  of  chapter 
610  of  the  Laws  of  1913,  dismissed,  it  appearing  that  the  Com- 
mission is  not  prepared  to  eay  that  the  extension  was  not  required  by 
public  convenience  and  necessity,  and  the  respondent  is  authorized 
to  maintain  service  at  tJiat  point. 

Rockstad  v.  Mt.  Horeb  Independent  Teleph.  Co.  TJ-1222,  April  11, 
1918,  order  directing  telephone  company  to  place  in  proper  condition 
P.U.R.1918E. 
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the  lines,  instruments,  and  other  equipment  used  on  system  and 
thereafter  maintain  the  same  in  proper  condition. 

Re  New  Cashton  Teleph.  Co.  U-11B3,  April  19, 1918,  order  author- 
izing  telephone  company  to  discontinue  full  night  exchange  service 
at  Cashton  and  to  substitute  therefor  night  bell  service  for  import- 
ant emergency  calls  between  the  hours  of  10  p.  M.  and  6  a.  m. 

Re  Brown  County  Teleph.  Co.  T-771,  May  11,  1918,  petition 
for  the  extension  of  telephone  service  in  the  town  of  New  Denmark 
denied,  it  appearing  that  the  desire  to  eliminate  an  occasional  toll 
charge  must  be  deemed  insufficient  to  justify  proposed  duplication. 

Re  Denmark  Farmers  &  M.  Teleph.  Co.  U-773,  May  11, 1918,  peti- 
tion to  make  extension  of  telephone  to  serve  one  subscriber  in  section 
13  of  the  town  of  Glenmore  and  one  in  the  town  of  New  Denmark 
denied,  it  appearing  that  such  extension  would  be  permitting  wasteful 
duplication  of  equipment. 

Re  Shell  Lake  Teleph.  Co.  T-789,  June  12,  1918,  application  for 
proposed  extension  of  telephone  line  in  sections  26  and  27  of  the 
town  of  Bashaw,  dismissed,  it  appearing  that  public  convenience  and 
necessity  do  not  require  proposed  extension  and  by  reason  of  chapter 
610  of  the  Laws  of  1913  such  extension  is  not  allowed. 

Shea  V.  Monroe  County  Teleph.  Co.  U-854,  June  16,  1918,  order 
directing  telephone  company  to  divide  its  rural  circuits  so  that  the 
number  of  stations  on  any  circuit  shall  in  no  case  exceed  15,  reducing 
that  number  to  10  where  traffic  conditions  are  especially  heavy. 

Re  Bond  Lake  Mut.  Teleph.  Co.  U-1343,  June  28,  1918,  order 
authorizing  Bond  Lake  Mutual  Telephone  Company  within  ten  days 
to  restore  service  to  William  H.  Koch  at  the  regular  rates  of  the 
company  applicable  to  subcribers  who  are  not  stockholders  ^f  the 
company. 

Council  Bluff  Teleph.  Co.  v.  Dodgeville  &  TJ.  Mills  Teleph.  Co. 
U-1243,  June  29,  1918,  Council  Bluff  Telephone  Company  and  the 
Dodgeville  &  Union  Mills  Telephone  Company  ordered  to  discontinue 
connection  of  respective  lines  by  means  of  switch  at  the  residence  of 
Nels  A.  Lee  and  hereafter  to  route  messages  between  parties  on  their 
lines  over  present  toll  line. 

Re  Waunakee  Teleph.  Co.  U-1195,  July  6,  1918,  order  directing 
telephone  company  upon  payment  by  applicant  to  refund  the  sum 
of  $50  to  extend  telephone  service  to  applicant  in  the  town  of  Vienna, 
provided  that  in  the  event  of  one  additional  subscriber  being  ob- 
tained on  the  extension  in  question,  the  respondent  shall  refund  to 
applicant  $25  of  the  amount  paid  by  him  as  aforesaid. 

Re  Almond  Teleph.  Co.  T-792,  July  8,  1918,  petition  by  Almond 
Telephone  Company  to  extend  service  to  one  subscriber  in  section  21 
of  the  town  of  Rose,  denied,  it  appearing  that  such  extension  would 
do  violence  to  the  fundamental  principle  underlying  chapter  610  of 
P.U.R.1918E. 
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the  Laws  of  1913,  that  all  patrons  within  a  given  exchange  area  can 
best  be  served  by  the  one  company. 

Re  Wisconsin  Teleph.  Co.  U-1320,  July  10,  1918,  complaint  that 
the  Wisconsin  Telephone  Company  refuses  to  extend  service  to 
lespondents  Kenosha  exchange  and  specified  persons,  dismissed,  it 
appearing  that  such  connection  would  parallel  existing  rural  line, 
and  in  view  of  the  present  need  for  conservation  of  labor  and  ma- 
terials, and  the  desirability  of  curtailing  capital  expenditures,  no 
new  construction  ought  to  be  undertaken  except  such  as  is  required 
to  meet  clear  and  urgent  needs. 

XII.  Turnpikes. 

Pennsylvania, — In  the  following  Pennsylvania  cases  repairs  and 
improvements  of  turnpikes  were  ordered:  Lancaster  Auto  Club  v, 
New  Holland  Tump.  Road  Co.  Complaint  Docket  No.  978,  Dec.  11, 
1917,  Lancaster  Auto  Club  v.  Manheim  &  L.  Traction  Co.  Complaint 
Docket  No.  1734,  Dec.  11,  1917,  and  Lancaster  Auto  Club  v.  Lan- 
caster &  L.  T.  R.  Co.  Complaint  Docket  No.  1735,  Dec.  14,  1917. 
XIII.  Warehouses, 

Illinois.— Re  Zero  Ice  Co.  No.  7992,  June  5,  1918,  the  Zero  Ice 
Company  authorized  to  discontinue  its  public  cold  storage  business 
in  the  city  of  Joliet. 

XIV.  Water. 

California — ^Wells  v.  South  Coast  Improv.  Co.  Decision  No.  4700, 
Case  N6.  1126,  Oct.  3,  1917,  utility  ordered  to  repair,  immediately, 
its  pumping  plant  and  distribution  system  in  order  to  render  more 
adequate  service. 

San  Bruno  v.  Hensley-Green  Co.  Decision  No.  4780,  Case  No.  1119, 
Oct.  22,  1917,  defendant  ordered  to  file  plans  for  improvement  of  its 
system  so  as  to  provide  a  pressure  of  not  less  than  20  pounds  per 
square  inch  at  all  points  on  its  distributing  system,  and  for  a  connec- 
tion of  not  less  than  2  inches  with  mains  of  the  Spring  Valley 
Water  Company  and  to  provide  for  the  metering  of  consumers  either 
at  their  own  option  or  at  the  option  of  the  company. 

Stein  v.  Excelsior  Water  &  Min.  Co.  Decision  No.  5102,  Case  No. 
1108,  Feb.  4,  1918,  order  requiring  defendant  to  furnish  water  to  the 
complainant  for  the  irrigation  of  his  lands  in  Nevada  county  under 
the  regular  rates  on  file  with  the  Commission. 

Creighton  v.  Boyle,  Decision  No.  5363,  Case  No.  1199,  Applica- 
tion No.  3604,  April  30,  1918,  utility  owner  ordered  to  install  meters 
and  to  provide  for  an  adequate  dependable  and  continuous  supply  of 
water,  and  to  keep  representative  on  ground  to  care  for  utility  service. 

Re  Walnut  Creek  Water  Co.  Decision  No.  5378,  Application  No. 
3104,  May  3,  1918,  order  authorizing  water  company  to  install  meters 
to  be  used  in  connection  with  the  sale  and  distribution  of  its  water 
P.U.R.1918E. 
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supply,  and  to  charge  for  water  supplied  at  the  rate  of  50  cents  per 
1,000  gallons. 

Hershy  v.  Ocean  Shore  Development  Co.  Case  No.  1180,  and 
Andreoni  v.  Moss  Beach  Realty  Co.  Case  No.  1205,  and  Re  Ocean 
Shore  Development  Co.  Application  No.  3689,  Decision  No.  5457, 
June  4,  1918,  Ocean  Shore  Development  Company  ordered  to  serve 
water  to  complainants  Andreoni  and  Kennedy,  adequately  and  with- 
out discrimination;  application  of  same  company  to  discontinue 
service  of  water,  denied;  complaint  against  the  Moss  Beach  Realty 
Company^  dismissed,  because  company  has  no  facilities  for  serving 
complainants  and  had  not  offered  to  do  so. 

White  v.  Laguna  Cliffs  Water  Co.  Decision  No.  6645,  Case  1148, 
July  3,  1918,  order  directing  water  company  to  construct  certain 
specified  improvements  and  additions  to  water  S3r8tem,  in  order  to 
more  adequately  serve  consumers. 

Idaho.— Rd  Hughes,  Case  No.  P-126,  Order  No.  489,  April  10, 
1918,  order  directing  applicant  to  make  arrangements  with  the 
Mountain  Home  Co-Operative  Irrigation  Company  for  its  irrigation 
season  of  1918,  for  the  furnishing  of  water  required  to  be  furnished 
users  who  receive  insuflBcient  supply  of  water. 

Illinois. — Public  Utilities  Commission  v.  Peoria  Waterworks  Co. 
No.  7486,  Dec.  18,  1917,  petition  to  reqilire  extension  of  water  serv- 
ice to  Clarke  avenue,  adjacent  to  the  city  of  Peoria,  dismissed  with- 
out prejudice. 

Indiana. — Re  Corydon  No.  3570,  March  1,  1918,  order  authoriz- 
ing the  Interstate  Public  Service  Company  to  discontinue  the  main- 
tenance and  operation  of  its  water  plant  and  system  in  the  town  of 
Corydon. 

Re  Lebanon  Waterworks,  No.  3645,  March  25,  1918,  order  approv- 
ing proposed  rule  relative  to  requiring  a  meter  deposit,  a  fee  for  serv- 
ice taps  on  mains  and  payment  of  flat  rates  in  advance. 

Re  NeV  Albany  Waterworks,  No.  3824,  July  17,  1918,  certain 
ordinances  adopted  by  the  common  council  of  the  city  of  New  Albany 
requiring  the  extension  of  water  works  disapproved  because  of  the 
severity  of  the  penalty  attached  for  the  failure  to  comply  with  the 
ordinances. 

Re  Huntingburg,  No.  3970,  July  23,  1918,  approval  of  contract 
between  the  city  of  Huntingburg  and  the  B.  P.  Shaver  Canning 
Company,  relating  to  the  extension  of  water  service. 

Re  Indiana  State  Normal  School,  No.  4011,  July  23,  1918,  ap- 
proval of  contract  entered  into  between  the  Board  of  Trustees  of 
the  Indiana  State  Normal  School  and  the  town  of  Normal  Cily, 
relating  to  water  service. 

Maine.— He  Presque  Isle  Water  Co.  P.  C.  No.  32,  Nov.  7,  1917, 
order  requiring  utility  to  furnish  town  of  Presque  Isle  with  pure 
water  and  to  report  its  plans  and  progress  to  the  Commission. 
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Townsend  t.  Newport  Water  Co.  F.  C.  Xo.  138,  Feb.  5,  1918, 
company  ordered  to  clean  out  its  "old  reservoir,"  ^nd  to  protect  it 
by  ditches  or  drains  around  it  and  a  pipe  across  it,  or  in  some  other 
manner,  from  all  surface  wash  except  such  as  may  come  from  the 
inside  bank  of  the  reservoir. 

Ames  V.  Camden  &  R.  Water  Co.  P.  C.  150,  May  27,  1918,  com- 
pany ordered  to  install  booster  pump  to  remedy  inadequate  water 
service  and  to  establish  rules  to  eliminate  waste. 

Bragg  V.  Cumberland  Water  Co.  F.  C.  152,  June  17,  1918,  order 
directing  respondent  water  company  to  install  three  automatic  air 
valves  in  the  main  line  of  its  pipe  at  specified  places,  for  the  purpose 
of  affording  more  adequate  and  efiBcient  water  service  in  the  town 
of  Cumberland. 

New  Jersey. — Chapman  v.  Pennsgrove  Water  Supply  Co.  Nov.  13, 

1917,  complaint  that  utility  refuses  to  make  an  extension  of  service, 
dismissed  upon  the  ground  that  the  prospective  revenue  woidd  not 
be  sufficient  to  pay  the  cost  thereof;  the  Commission  said,  however, 
that  the  extension  should  be  made,  provided  the  prospective  consum- 
ers would  enter  into  an  agreement  assuring  a  fair  return  upon  the 
necessary  investment  for  a  period  of  five  years. 

Re  Neptunus  Water  Co.  April  10, 1918,  order  directing  water  com- 
pany to  make  certain  repairs  and  replacements  in  order  to  give  more 
adequate  service  to  consumers. 

Hoboken  v.  Hackensack  Water  Co.  May  21,  1918,  recom- 
mendations to  prevent  failure  of  water  supply  such  as  occurred  in 
Hoboken  during  the  winter  of  1918. 

Point  Pleasant  Beach  v.  Point  Pleasant  Waterworks  Co.  June  12, 

1918,  order  determining  that  present  supply  of  water  by  the  Point 
Pleasant  Water  Works  Company  to  the  borough  of  Point  Pleasant 
Beach  is  not  suitable  for  drinlring  and  domestic  purposes  without 
being  aerated  and  the  standpipe  and  distribution  system  kept  clean 
by  frequeat  periodical  cleaning  and  flushing;  the  aeration  system 
proposed  by  said  company  ordered  to  be  installed  and  completed  and 
put  in  use  not  later  than  July  16,  1918. 

Clayton  v.  Clayton  Glassboro  Water  Co.  June  18,  1918,  petition 
for  the  extension  of  water  service,  dismissed,  it  appearing  tiiat  the 
board  is  advised  that  the  water  company  is  ready  to  make  the  exten- 
sion asked  for  on  the  terms  established  by  schedule  of  rates  and  rules, 
and  upon  assurance  of  adequate  revenue  to  warrant  the  same. 

Bayonne  v.  New  York  &  X.  J.  Water  Co.  June  29,  1918,  utility 
ordered  to  take  measures  to  increase  water  supply. 

Winans  v.  Monmouth  "County  Water  Co.  July  30,  1918,  rule  re- 
quiring notice  of  discontinuance  of  water  service  at  seasonal  resort 
thirty  days  prior  to  July  1,  held  unreasonable,  and  rule  requiring 
notice  on  or  before  July  1,  held  reasonable. 

Oregon, — Brown  v.  Moyer  Water  System,  P.  S.  C.  Or.  Order  No. 
P.U.R.ll)18E. 
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328,  F-F-198,  Jan.  30,  1918,  order  directing  water  company  to  make 
specified  improvements  to  plant  and  equipment  in  order  to  adequate- 
ly supply  the  public  with  water. 

Fennsylvania.r— Irish  Club  v.  Sinking  Springs  Water  Co.  Com- 
plaint Docket  No.  1176,  Nov.  20,  1917,  order  requiring  water  com- 
pany to  extend  service  to  new  buildings  on  Fairview  avenue,  west 
of  Trent  avenue  in  borough  of  Wyomissing. 

Dery  v.  Telford  Water  Co.  Complaint  Docket  No.  1660,  Dec.  10, 

1917,  complaint  alleging  that  respondent  does  not  furnish  sufficient 
service  for  the  mill  of  the  D.  G.  Dery  Silk  Company  or  for  fire  pro- 
tection, dismissed,  it  appearing  that  said  respondent  is  furnishing  as 
adequate  service  as  conditions  will  permit. 

Fulton  v.  McConnellsburg  Water  Co.  Complaint  Docket  Nos. 
1713-14,  Jan.  8,  1918,  order  directing  respondent  to  furnish  suffi- 
cient supply  of  water  for  fire  purposes  to  the  borough  of  McConnells- 
burg and  an  adequate  supply  of  pure  water  for  domestic  purposes  to 
the  public. 

Northumberland  v.  Northumberland  Water  Co.  Complaint  Docket 
No.  1585,  Feb.  18,  1918,  utility  directed  to  take  certain  steps  to  im- 
prove its  service  including  the  installation  of  a  new  boiler  at  pump- 
ing station,  the  protection  of  its  water  supply  and  streams  from  pollu- 
tion, the  enlargement  of  certain  mains,  tW  removal  of  dead  ends,  and 
the  laying  of  certain  new  mains.  ' 

Moreland  v.  Altoona  Gaslight  &  Fuel  Co.  Complaint  Docket  No. 
1968,  April  8,  1918,  order  directing  water  company  to  install  meter 
and  furnish  service  to  complainant. 

Ee  South  Pittsburgh  Water  Co.  Municipal  Contract  Docket  No. 
865-1918,  1918,  declaration  of  terms  and  conditions  upon  which 
Commission  will  grant  approval  of  a  proposed  contract  between  ap- 
plicant and  the  borough  of  Homestead  for  supplying  water  to  said 
borough. 

Lohr  V.  Latrobe  Water  Co.  Complaint  Docket  No.  1630,  July  29, 

1918,  contention  that  respondent  be  required  to  supply  premises 
with  water  dismissed,  owing  to  the  abnormal  prices  and  difficulty 
in  securing  necessary  pipe  due  to  war  conditions. 

Washington, — Edmonds  v.  Edmonds  Spring  Water  Co.  No. 
.4616,  April  5,  1918,  company  ordered  to  install  a  filtration  device 
at  the  intake  of  its  supply  pipe. 

Wisconsin. — Marcy  v.  Wisconsin-Minnesota  Light  &  P.  Co.  Nov. 
28,  1917,  order  directing  the  Wisconsin-Minnesota  Light  &  Power 
Company  to  extend  its  water  mains  in  Miles  street  in  the  city  of 
Chippewa  Falls,  from  Albert  street  to  a  point  opposite  the  residence 
of  A.  A.  Marcy  on  Lot  1,  Block  8,  Carson  Addition,  providing  that 
residents  or  owners  of  property  naturally  tributary  to  said  extension 
shall  guarantee  the  payment  to  respondent  of  an  annual  water  revenue 
P.U.R.1918E. 
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of  $40  until  such  time  as  the  normal  revenue  from  such  extension 
exceeds  that  amount. 

Horan  v.  Washburn  Waterworks  Co.  Dec.  7,  1917,  order  directing 
respondent  to  extend  water  mains  at  own  expense  to  serve  all  resi- 
dents of  West  Fifth  street  between  Third  avenue  West  and  Fifth 
avenue  West  in  Washburn* 

Steamboats. 

Philippine  Islands. — Purchasing  Agent  v.  Siy  Vong  Bieng  ft  Co. 
Case  Nos.  908,  941,  April  20,  1918,  rules  prescribed  with  reference 
to  acceptance  and  marking  of  goods  received  for  shipment  by  the 
shipping  jBrm  of  Siy  Vong  Bieng  &  Company. 

Street  railways. 

California. — East  San  Diego  v.  San  Diego  Electric  E.  Co.  Decision 
Xo.  4959,  Case  No.  1145,  Dec.  13,  1917,  order  authorizing  defend- 
ant to  lay  at  University  avenue  in  the  city  of  East  San  Diego,  1  mile 
of  100-pound  rails  at  certain  specified  points. 

Re  Pacific  Electric  E.  Co.  Decision  No.  5173,  Application  No. 
3556,  March  2,  1918,  order  authorizing  the  relocation  of  Third  street 
line  in  the  ciiy  of  San  Bernardino  by  abandoning  tracks  on  Third 
street  from  a  ^oint  262.74  feet  east  of  the  center  line  of  "K"  street 
to  Mount  Vernon  avenue  and  on  Mount  Vernon  avenue  from  Third 
street  to  a  point  176.17  feet  south  of  the  center  line  of  Broadway, 
and  constructing  in  lieu  thereof  a  track  on  New  Third  street,  San 
Bernardino,  from  a  point  262.74  feet  east  of  the  center  line  of  "K" 
street  to  a  connection  with  its  tracks  in  Mount  Vernon  avenue,  south 
of  the  center  line  of  Broadway. 

Re  Pacific  Electric  R.  Co.  Decision  No.  5247,  Application  No. 
3564,  March  28,  1918,  order  granting  permission  to  abandon  and 
remove  a  spur  track  which  was  installed  for  the  pui-pose  of  serving 
the  plant  of  the  California  Glass  Insulator  Company  at  the  station 
of  Gaspur  on  the  Long  Beach- Wilmington  line. 

Connecticut — Re  Connecticut  Co.  Docket  No.  2589,  Nov.  15, 1917, 
approval  of  proposed  method  of  construction  of  single  electric  railway 
track  on  Furnace  avenue,  in  the  borough  of  Stafford  Springs. 

Re  Connecticut  Co.  Docket  No.  2598,  Nov.  15,  1917,  approval  of 
proposed  method  of  construction  of  electric  railway  tracks  to  car 
barn  in  Campbell  avenue  and  private  property  in  the  town  of  Orange. 

Re  Connecticut  Co.  Docket  No.  2622,  Nov.  24,  1917,  approval  of 
proposed  method  of  construction  of  approximately  150  feet  of  double 
track  electric  railway  line  and  approximately  460  feet  of  single  track 
electric  railway  line  on  North  avenue  in  the  city  of  Bridgeport. 

Re  Connecticut  Co.  Docket  No.  2621,  Dec.  6,  1917,  approval  of 
proposed  method  of  construction  of  double  track  electric  railway  line 
P.U.R.1918E. 
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on  New  Haven  avenue,  Gilbert  street  and  Derby  avenue  in  the  city  of 
Derby. 

Re  New  York,  N.  H.  &  H.  R.  Co.  Docket  No.  2623,  Dec.  6,  1917, 
approval  of  proposed  method  of  construction  of  a  spur  track  connect- 
ing with  tracks  of  the  Connecticut  Company  in  Forbes  avenue  in 
the  city  of  New  Haven. 

Re  Connecticut  Co.  Docket  No.  2556,  Dec.  28,  1917,  petition  for 
appeal  from  an  order  of  the  selectmen  of  the  town  of  Stamford  ask- 
ing that  said  Connecticut  company  be  required  to  relocate  tracks  in 
Hope  street  in  Stamford,  denied,  it  appearing  that  the  Commission 
ifi  of  the  opinion  that  the  relocation  of  tracks  as  ordered  by  select- 
men is  not  an  immediately  necessary  public  improvement  or  sufl&- 
ciently  essential  or  equitable  at  this  time  to  warrant  its  undertaking. 

Re  Connecticut  Co.  Docket  No.  2651,  Jan.  24, 1918,  order  directing 
Connecticut  Company  to  locate  its  track  or  tracks  on  a  two  track  cen- 
ter location  in  and  along  Dixwell  avenue  from  the  present  terminus 
of  the  company's  line  northerly  to  Whitney  avenue  in  Centerville. 

Re  Connecticut  Co.  Docket  No.  2662,  Jan.  24,  1918,  approval  of 
proposed  method  of  construction  of  an  electric  railway  turnout  in  the 
town  of  Rocky  Hill,  on  the  Hartford-Middletown  line. 

Re  Shore  Line  Electric  R.  Co.  Docket  No.  2760,  May  27,  1918, 
approval  of  proposed  method  of  construction  of  new  electric  railway 
turnout  track  on  Broad  street  in  the  city  of  New  London. 

Re  Connecticut  Co.  Docket  No.  2858,  July  25,  1918,  approval  of 
method  of  construction  of  new  second  electric  railway  track  and 
crossover  on  Dixwell  avenue,  in  the  town  of  Hamden. 

Illinois,— ^e  Peoria  R.  Terminal  Co.  No.  8099,  June  4,  1918, 
order  authorizing  street  railway  company  to  reconstruct  and  main- 
tain its  overhead  trolley  wires  at  a  point  between  Colliers  and  North 
Bartonville  where  the  same  are  crossed  by  the  overhead  bridge  of  the 
Chicago  &  North  Western  Railway  Company,  a  distance  of  21  feet 
4  inches  above  the  top  of  the  rails  of  its  tracks. 

Maine.— Re  Bangor  R.  &  Electric  Co.  R.  R.  372,  Feb.  5, 1918,  order 
granting  permission  to  the  Bangor  Railway  &  Electric  Company  to 
equip  all  of  its  cars  operated  along  the  highways  of  this  state  with 
the  light  known  as  the  "Golden  Glow." 

Re  Rockland,  T.  &  C.  Street  R.  Co.  R.  R.  421,  June  6,  1918,  ap- 
proval of  change  of  location  of  street  railway  track  in  Park  street  in 
the  city  of  Rockland. 

New  Hampshire. — Re  Claremont  R.  &  Light  Co.  D-447,  Jan.  4, 
1917,  order  authorizing  railway  company  to  extend  its  tracks  along, 
over,  and  upon  North  street  in  Claremont  along  the  southerly  side 
thereof  from  the  easterly  end  of  its  track  upon  premises  of  the  Siilli- 
van  Machinery  Company. 

New  Jersey. — Re  Camden  Horse  R.  Co.  March  5,  1918,  approval  of 
ordinance  granting  permission  to  Camden  Horse  Railroad  Company 
P.U.R.1018E. 
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to  construct^  operate,  and  maintain  a  doable  track  electric  surface 
street  railway  in  White  Horse  Pike,  north  of  Clay  avenue  in  the 
borough  of  CoUingswood. 

New  York,  First  District— Be  New  York  R.  Co.  Case  No.  2244, 
Nov.  5,  1917,  permission  granted  to  change  motive  power  on  that 
part  of  the  company's  road  on  Union  Square  between  14th  and  15th 
streets  in  New  York  city,  from  horses  to  underground  electricity. 

Re  Interborough  Rapid  Transit  Co.  Case  No.  3102,  April  16, 1918, 
order  directing  the  Interborough  Rapid  Transit  Company  to  replace 
with  flanged  brake  shoes  all  nonflanged  brake  shoes  which  are  with- 
drawn from  service. 

Telephones. 

Missouri. — Re  Uniform  System  of  Accounts,  Gteieral  Order  No.  22, 
Nov.  19,  1917,  uniform  system  of  accounts  for  Class  D  telephone 
corporations  prescribed. 

South  Dakota.— A\e  y.  Vivian-Ft.  Pierre  Teleph.  Co.  Order  F- 
434,  Dec.  18,  1917,  order  requiring  telephone  company  to  constnict 
a  telephone  line  from  its  exchange  in  Vivian  in  a  northerly  direction 
over  a  specified  route. 

Vermont.— He  Bethel  Teleph.  Co.  No.  561,  Dec.  26,  1917,  order 
approving  an  amendment  of  the  charter  of  the  Bethel  Telephone 
Company  so  as  to  change  the  name  of  said  corporation  to  White  River 
Valley  Telephone  Company. 

Valuation. 

Illinois. — Re  Central  Illinois  Public  Service  Commission,  No. 
7618,  May  13,  1918,  valuation  of  company's  property  for  rate  making 
found  to  be  $61,000. 

Re  Central  Illinois  Public  Service  Commission,  No.  7617,  May  28, 
1918,  fair  value  of  property  of  company  for  rate  making  found  to  be 
not  less  than  $56,808. 

New  Jersey. — In  Re  Burlington  Sewerage  Co.  April  16,  1918,  the 
New  Jersey  Commission  took  as  the  cost  to  reproduce  new  of  all 
fixed  capital  of  the  petitioner  the  sum  of  $95,000,  the  accrued  de- 
preciation $10,000,  leaving  a  present  value  of  the  property  $85,000 
including  an  organization  expense  of  $5,000. 

Washington. — Public  Service  Commission  v.  Washington  Power, 
Light  &  Water  Co.  No.  4493,  November  — ,  1917,  rate  base  of  the 
water  plant  of  defendant's  company  fixed  at  $151,500;  and  the  rate 
base  of  the  light  and  power  plant  at  $88,500. 
P.U.R.1918E. 
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Wires  and  cables. 

Indiana.— WinonsL  Interurban  R.  Co.  v.  Erie  R.  Co.  No.  2313, 
1918,  reconstruction  of  transmission  wires  across  the  tracks  apd  right 
of  way  of  the  Chicago  &  Erie  Railroad  Company  near  Akron,  ordered. 

Kansas. — Home  Teleph.  Co.  v.  Midland  Water,  Light  &  Ice  Co. 
Docket  No.  2216,  Nov.  23,  1917,  74  C.  L.  265,  order  directing  the 
Midland  Water,  Light  &  Ice  Company  to  discontinue  building  line 
in  highway,  parallel  to  telephone  line,  but  to  build  it  in  another  high- 
way. 

Missouri. — Richland  Teleph.  Co.  v.  Richland  Light  &  P.  Co.  Case 
No.  1372,  Feb.  25,  1918,  order  directing  that  complainant  and  de- 
fondant  make  such  adjustments  and  alterations  as  would  produce 
ample  clearance  between  their  wires  and  poles  to  insure  a  greater 
degree  of  safety  to  the  public. 
P.U.R.1918E.  «6 
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ABAITBOHIIEIIT  OOEt  DISCONTIIIUAHCE  OF  BEBTIC& 

Disregard  of  time  schedule  during  winter  months  by  automobile 
stage  line  as  necessitating  securing  of  certificate  of  public 
oonv^Aienee  befc»«  resuming  regular  operation,  see  Auto- 
mobiles, 1. 

Power  of  Wisconsin  Commission  to  authorize  abandonment  of  a 
street  railway  line,  see  Service,  8. 

Power  of  Commission  to  prevent  utility  from  disposing  of  its  prop- 
erty for  payment  of  indebtedness,  where  it  will  result  in 
permanent  loss  of  service,  see  Sebvice,  9. 

Receiver  authorized  to  sell  electric  railroad  to  pay  company'! 
indebtedness,  see  Service,  13. 

Abandonment  of  portion  of  interurban  railway  lines,  see  Sebvicb, 
17. 

Abandonm^it  of  railroad  branch  line,  see  Service,  21,  22. 

Utility  operating  illegally  ordered  to  discontinue  service,  see  Sebv- 
ice, 14 

ACCIBEKTB. 

See  Damages. 

ACGoimnifo. 

Method  of  accounting  as  to  depreciation  reserve,  see  Depreciation, 
12. 

ACCOUHTB. 

Unoollectable  accounts,  see  Uncoliaotable  Accounts. 

ACCBUED  DEPRECIATIOH. 

See  Depreciation. 

ABAPTABIUTT. 

Consideration  of  location  and  adaptability  of  land  in  fixing  value 
for  rate  making,  see  Valuation,  39. 

ADJACENT  PROPEBTT. 

Duty  of  Commission  to  consider  the  possible  injury  and  annoyance 
to   adjoining  property   in   ordering   the   construction    of   side 
trades,  see  Commissions,  4. 
.  Consideration  of  value  of,  in  valuation  proceeding,  see  Valuation, 
21. 
Consideration  of  value  of,  in  fixing  value  of  land  for  railroad  right 
of  way,  see  Valuation,  40. 
P.U.K.1018E.  1027 
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AGREEMEHTS. 

See  Contracts. 

AI.LOCATIOH. 

See  Apportionment. 

AMORTIZATIOH. 

Of  cost  of  temporary  guards  at  irrigatfon  dam  during  war  period, 

see  Return,  31. 
Of  damage  caused  by  storm,  see  RrruRic,  38. 
Of  expense  incnrred  in  presenting  proceedings  before  Cotniniaeion, 

see  Return,  41-44. 

AinfUAI.  DEPRECIATIOH. 

See  Depreciation. 

AirTIPAB.ATiTiET.T1fG  STATUTE. 

Construction  of  statutes  prohibiting  paralleling  of  railroads,  see 
Monopoly  and  Competition,  8. 

APPEAI*  AITB  REVIEW. 

T.  In  general,  jf— d. 
//.  Conclusiveness  of  findings  of  Commission,  4,  5. 

/•  In  general. 

Right  upon  second  appeal  to  raise  for  the  first  time  the  question  of  juris- 
diction of  the  Commission,  see  Commissions,  2. 

1.  An  order  of  the  Colorado  Commission  which  has  become  final 
cannot  be  attacked  in  collateral  proceedings;  so  that  an  order  as  to 
joint  rates  which  has  become  tinal  cannot  be  attacked  in  proceedings 
relative  to  the  division  of  such  joint  rates.  Denver  &  S.  L.  R.  Co.  v. 
Chicago,  B.  &  Q.  R.  Co.  (Colo.)   833. 

2.  In  tlie  absence  of  express  action  by  the  supreme  eourt^  tiie  oy^m- 
tion  of  an  order  of  the  Colorado  Commission  is  not  suspended,  pending 
an  appeal  from  such  order.  Denver  &  S.  L.  R.  Co.  t.  Chicago,  B.  &.  Q. 
R.  Co.  (Colo.)   833. 

3.  The  Pennsylvania  Commission  has  the  right  to  appeal  from  a 
decree  of  the  superior  court  reversing  a  Commission  order.  Public  Serv- 
ice Commission  v.  Baltimore  &.  O.  R.  Co.  (Pa.)   161. 

//.  Conclusiveness  of  findings  of  CinnnUssion. 

4.  Findings  of  fact  by  the  Public  Service  Commission  based  upon 
evidence  to  support  them  will  not  be  reviewed  by  the  court.  Norfolk  & 
W.  R.  Co.  V.  Public  Service  Commission   (W.  Va.)   737. 

5.  Where  an  application  for  the  issuance  of  securities  is  made  to 
the  Public  Utilities  Commission  the  question  of  fact  as  to  whether  the 
expenditures  are  for  replacements  of  equipment,  or  of  any  physical  prop- 
P.U.R.1918E. 
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APPEAL  AND  REVIEW— continued. 

ertjf  is  for  the  determination  of  the  Commission,  and  its  order  will  not 
be  set  aside  by  this  court,  unless  it  appears  from  tlie  consideration  of 
the  record  that  it  was  unreasonable  or  imlawful.  PoUitz  y.  Public 
Utilities  Commission  (Ohio)  153. 

APPORTIONMEKT. 

/.  Electricity,  1, 
II,  Interurhan  railroads,  2,  8* 
III.  Telephones,  4—41. 
TV.  Water,  7,  S. 

Discussion  of  apportionments  of  the  investment,  revenues,  and  ex- 
penses of  a  street  railway  company  between  state  and  interstate  boBi- 
ness,  pp.  247,  250. 

I.  Electricity. 

Tabks  showing  apportionment  of  operating  expenses  between  elec- 
tric and  heating  department  of  a  utility  plant  in  a  proceeding  to  fix 
electric  rates,  pp.  308,  309. 

Discussion  as  to  allocation  of  charges  of  electric  plant  using  exhaust 
steam  for  heating  purposes,  p.  520. 

1.  An  apportionment  of  the  cost  of  coal  to  an  electric  plant  upon 
the  basis  of  10  pounds  of  coal  per  kilowatt  hour  was  held  reasonable. 
Re  Fayette  Light,  Ice  &  Coal  Co.  (Mo.)  414. 

//.  Interurhan  railroads. 

Discussion  of  method  of  apportioning  costs  between  urban  and 
interurhan  service,  p.  67. 

2.  In  the  division  of  the  property  of  two  electric  railway  companies 
as  a  whole  between  single  fare,  suburban,  and  interurhan  areas,  recogni- 
tion was  given  by  the  Wisconsin  Commis8ion  to  a  proper  division  of 
power-plant  property  on  the  basis  of  demand  and  output.  Milwaukee 
Electric  R.  &  Light  Co.  v.  Milwaukee  (Wis.)   1. 

3.  In  the  apportionment  of  the  expenses  of  an  electric  railway,  a 
demand  and  output  basis  was  applied  in  accordance  with  the  estab- 
lished practice  of  the  Wisconsin  Commission,  but  no  attempt  was  made 
to  segregate  the  power-plant  fixed  charges  such  as  taxes,  depreciation, 
and  interest,  and  to  apportion  these  charges  on  a  demand  basis.  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Milwaukee   (Wis.)   1. 

Ill,  Telephones. 

4.  A  portion  of  the  investment  in  general  equipment  in  the  divi- 
sional and  general  offices  of  a  telephone  company  should  be  charged  to 
a  local  exchange  in  determining  the  reasonableness  of  the  local  rates. 
Re  Peoria  &  Receivers  of  C.  U.  Tcleph.  Co.  (111.)  74. 

5.  No  portion  of  the  general  supplies  kept  by  a  telephone  company 
in  a  state  should  be  apportioned  to  a  particular  exchange  in  a  proceed- 
P.U.R.1918E. 
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APPORTIONMENT— continued. 

Ing  to  determine  the  reasonableness  of  the  local  exchange  rates.     Re 

Peoria  &  Receivers  of  C.  U.  Teleph.  Co.  (111.)  74. 

6.  A  portion  of  the  divisional  and  general  office  expense  of  a  tele- 
phone company  should  be  apportioned  to  a  local  exchange  in  a  proceed- 
ing to  determine  the  reasonableness  of  the  local  rates.  Re  Peoria  & 
ReceiTers  of  C.  U.  Teleph.  Co.  (111.)  74. 

IV.  Water. 

Apportionment  of  values  to  several  districts  served  by  a  municipal 
water  plant  in  determining  reasonableness  of  rates,  see  Rbtusn,  18. 

Annotation  on  apportionment  of  expenses  by  water  company,  p.  445. 

7.  In  apportioning  the  cost  of  a  water  distributing  system  to  the 
various  branches  of  service,  the  cost  of  fire  hydrants,  with  their  connect- 
ing pipes,  should  be  charged  wholly  to  the  public  service.  Re  Bangor 
(Wis.)  436. 

8.  Depreciation  on  an  electric  pumping  plant  is  partially  dependent 
upon  actual  use,  and  to  that  extent  is  an  output,  instead  of  a  fixed  or 
capacity,  expense.  Re  Bangor  (Wis.)  436. 

APPRAISAIi. 

Weight  to  be  attached  to  appraisal  by  a  party  not  produced  as  a 
witness  for  examination  or  cross-examination,  see  Evidbncb,  1. 

ARCHITECTS. 

Allowance  for  fees  of,  in  fixing  overhead  expenses,  see  Valuation, 
22-28. 

ARTIFICIAL  GAS. 

See  Gas. 

ATTRACTING  CAPrrAI.. 

As  factor  to  be  considered  in  fixing  return,  see  Retubn,  4,  ff« 

automobujbs. 

Exclusive  taxicab  privileges  at  railroad  station,  see  DiSOBiidNA- 
TION,  17. 

Rerouting  of  jitney  lines  to  eliminate  competition  with  street  rail- 
way company,  see  Monopoly  and  Competition,  8. 

Extension  of  rural  bus  auto  lines  in  city,  see  Monopoly  and  Com- 
petition, 4. 

^Annotation  on  automobiles  operated  as  common  carriers,  p.  793. 
1.  An  automobile  stage  line  cannnot  resume  operation  after  tempo- 
rarily discontinuing  service  by  disregarding  its  time  schedule  during 
the  winter  months,  without  consent  of  the  Commission,  except  by  secur- 
ing a  certificate  of  public  convenience  and  necessity  from  the  Commis- 
sion and  permits  from  the  governing  bodies  of  all  political  subdivisions 
in  the  manner  provided  by  statute.  Calistoga  &  C.  L.  S.  Line  ▼.  White 
Transp.  Co.  (Cal.)  821. 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


INDEX.  1033 

AUTOMOBILES— oontftiwcd. 

2.  The  practice  of  automobile  transportation  companies  of  leasing 
equipment  or  employing  drivers  or  operating  cars  on  a  percentage  basis 
of  compensation  dependent  on  the  gross  receipts  per  trip  is  unreason- 
able; and  such  companies  must  either  own  their  equipment  or  lease  it 
for  a  specified  amount  on  a  trip  or  term  basis,  the  leasing  not  to  include 
the  services  of  a  driver  or  operator,  such  services  to  be  made  on  the 
basis  of  a  contract  by  which  the  driver  or  operator  becomes  an  employee 
of  the  transportation  company.  Ba  Transportation  Companies  (Cal.) 
782. 

AVERAGE  FItlCEB. 

Use  of,  in  fixing  reproduction  cost,  see  Valuation,  14,  16. 

BAB  BEBTB. 

See  Unooulectable  Accoumts. 

BETTERMENTS. 

Return  for  public  utility  to  be  sufficient  to  enable  it  to  secure 
capital  for  improvements  and  additions,  see  Retubn,  4,  5. 

Cost  of  temporary  guards  at  irrigation  dam  during  war  period  to  be 
amortised,  see  Return,  31. 

Treatment  of  additions  and  betterments  made  between  date  of 
appraisal  and  date  of  valuation,  see  Valuation,  31. 

BONB  BI8COUNT. 

Allowance  for,  in  valuation,  see  Valuation,  29. 

BOHBS. 

Issuance  of,  see  Secubttt  Issues. 

Relative  proportion  of  stock  and  bonds,  see  Secubitt  Issues,  10. 
Consideration  of  amount  and  market  value  of  bonds  in  fixing  fair 
value,  see  Valuation,  5. 

BOHUS. 

Bonuses  paid  to  officers  as  an  operating  expense,  see  Rbtubn,  36. 

BRAKEMAM. 

Dining  car  conductor  acting  as  brakeman  as  satisfying  requirements 
of  Full  Crew  Act,  see  Railboads,  1. 

BRIBGES. 

Construction  of  statute  relative  to  repair  of  bridge  over  railroad 
right  of  way,  see  Cbossings,  2. 

BUIUDINGS. 

Method  of  estimating  reproduction  cost  of,  see  Valuation,  li« 

BURBEN  OF  PROOF. 

See  Evidence. 
P.U.R.1918E. 
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CALIFORNIA. 

Duty  of  Commission  to  make  suggestions  relative  to  service,  see 

Commissions,  3. 
Jurisdiction  of  Commission  over  construction  of  waterways  under 

railroad  crossing,  see  Cbossings,  3. 
Policy  of  Commission  as  to  elimination  of  free  service  established 

under  competitive  conditions,  see  DiscBUcn^VATiON,  2. 
Method  of  furnishing  irrigation  service  as  determining  status  as  a 

public  utility,  see  Public  Utilitibs,  4. 
Land  company  operating  water  system  as  public  utility,  see  PuBUO 

Utilities,  9. 
Power  of  Commission  to  fix  rates  for  a  prOBpective  patron,  am 

Rates,  17. 
Jurisdiction  of  Commission  to  award  reparation,  see  Reparation, 

2,3. 
Time  for   filing  reparation   claim   under   California  statute,   see 

Reparation,  4. 
Appointment  of  power  administrator  to  regulate  the  distribution  ol 

electricity,  see  Sebvioe,  15. 

CAPITAI.. 

Utility's  return  to  be  sufficient  to  attract  capital,  see  RrruRif,  4,  6. 

Sufficiency  of  evidence  to  warrant  the  issuauoe  of  bonds  to  cover 
excess  of  capital  expenditures  over  previous  issues,  see  Secu- 
rity Issues,  2. 

Capital  expenditures  for  which  security  issues  may  be  issued,  see 
Security  Issues,  4. 

CAPITAL  8TOCX. 

Issuance  of,  see  Security  Issxtbs. 

CARRIEB8. 

See  also  Automobiles;  Interurbaw  Rah^wats;  Railroads;  Smsr 
Railways. 

Railroad  incorporated  as  common  carrier  but  furnishing  private 
service  as  public  utility,  see  Public  Utilities,  1. 

Power  of  Interstate  Commerce  Commission  to  compel  carriers  to 
provide  shipping  facilities  as  limiting  power  of  state  Commis- 
sion, see  Service,  7. 

Government  needs  on  account  of  war  as  affecting  duty  to  furnish 
shipping  facilities,  see  Service,  20. 

CASH  DEPOSIT. 

See  Deposits. 

CERTIFICATES  OF  COHVEHIEHCE  AMD  NEOESSITT. 

Disregard  of  time  schedule  during  winter  months  as  necessitating 
securing  of  certificate  of  public  conveni^ice  before  resuming 
regular  operation,  see  Automobiles,  1. 
P.U.R.1918E. 
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CERTIFICATES  OF  CONVENIENCE  AND  NECESSITY— oon«ifM««d. 

Indiana  statute  requiring  utility  to  procure  certificate  of  public  con- 
venience before  entering  occupied  territory  as  denial  of  consti- 
tutional rights,  see  Constitutional  Law,  1,  9,  11. 

For  extension  of  rural  bus  auto  lines  into  a  city,  see  Monopoly  and 
Competition,  4. 

For  admission  of  competition  into  occupied  territory,  see  Monopoly 
and  Competition,  6-8. 

Utility  operating  without  consent  of  Commission  required  to  discon- 
tinue service,  see  Service,  14. 

Annotation  on  certificates  of  convenience  and  necessity,  p.  703. 

1.  Permission  for  the  commencement  of  the  construction  of  an  elec- 
tric power  plant  by  a  corporation,  regularly  organized,  but  having  no 
authority  to  issue  stock,  will  be  denied  until  it  obtains  authority  to 
issue  stock,  but  the  exercise  of  its  franchises  should  be  approved  where 
the  needs  of  the  public  require  it,  and  it  can  procure  current.  Re  Groton 
Electric  Power  Corp.   (N.  Y.)  701. 

2.  The  Illinois  Commission  refused  to  issue  a  certificate  of  con- 
venience and  necessity  for  the  construction  of  a  double-trade  monorail 
line,  where  it  was  proposed  to  finance  the  project  solely  from  the  sale 
of  bonds,  and  the  evidence  showed  that  there  was  in  this  country  no 
railroad  of  the  type  proposed,  and  the  construction  of  the  road  would 
involve  the  use  of  large  amounts  of  steel  and  other  materials  and  the 
employment  of  considerable  labor,  all  of  which  are  in  great  demand  in 
connection  with  the  operation  of  war  industries.  Re  Chicago,  F.  L.  A  N. 
E.  R.  Co.  (111.)  470. 

CHABGE8. 

See  Rates. 

CHARTER. 

Surrender  of  charter  for  indeterminate  permit  as  the  impairment  of 

contract,  see  Constitutional  Law,  8. 
Railroad  incorporated  as  common  carrier  but  engaged  in  private 

service  as  public  utility,  see  Public  Utilities,  1. 
Corporation  chartered  for  purpose  of  dealing  in  and  storing  grain 

as  a  public  warehouse,  see  Public  Utilttibs,  2. 

CITIES. 

See  Municipalities. 

CUkSS  RATES. 

Discrimination  in^  see  Discbimi  nation,  13. 

COAL. 

Basis  of  apportioning  cost  of  coal  of  electric  plant,  see  AppoBTioir- 
ment,  1. 

Increase  in  electric  rates  with  increase  in  cost  of  coal  as  discrim- 
inatory, see  Discrimination,  10. 

Advanced  emergency  rates  for  electric  utility  on  account  of  in- 
creased cost  of  coal,  see  Rates,  22. 
P.U.R.1918E. 
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coij:iATebal  attack. 

Attack  on  Commiasion  order  in  collateral  proceedings,  see  Appeal 

AND  EfiVIEW,  1.  ^ 

COLORADO. 

Effect  of  appeal  to  suspend  Commission  order,  see  Appeal  ahe 

Review,  2. 
Power  of  Commission  relative  to  division  of  joint  rates,  see  Bates, 

6,6. 

COMMERCE. 

See  Interstate  Commebob. 

COMMISSION  EXPEH8EB. 

Expense  of  presenting  proceeding  before  Commission  as  an  operatiBg 
expense,  see  Retxjbn,  41-44. 

COMMISSIOHB. 

/.  Jurisdictioftf  potoers,  and  duUes,  1—7. 

a.  In  general,  1^3, 

b.  To  determine  particular  Icinda  of  questions,  4*7. 

1,  In  general,  4. 

2.  To  construe  contracts,  5. 

3,  To  review  ordinances,  6. 

4.  To  grant  relief  from  franchise  obligations,  7. 
o.  Over  particular  corporations  and  persons. 

II.  Orders. 

I.  Jurisdiction,  powers,  and  duties, 
a.  In  general. 

Right  of  Commission  to  appeal  from  decree  reversing  its  order,  see 

Appeal  and  Review,  3. 
Determination  by  Commission  of  its  own  jurisdiction  as  exercise  of 

judicial  functions,  see  Constituiional  Law,  10. 
Of  New  Jersey  Commission  to  equalize  discriminatory  rates,  see  Di8- 

cbimination,  4. 
Power  of  Commission  to  fix  rate  of  interest  to  be  paid  on  deposits  given 

as  security  for  payment,  see  Payment,  2. 
Over  rates,  see  Rates,  4-18. 
To  award  reparation,  see  Repabation,  2,  3. 
Right  of  land  company  to  transfer  water  system  without  authority  of 

the  Commission,  see  Sale,  1. 
Over  the  issuance  of  securities,  see  Sbcubitt  Issues,  3. 
Over  service,  see  Service,  4-9. 
Over  valuation,  see  Valuation,  2-4. 

1.  Jurisdiction  which  does  not  otherwise  exist  cannot  be  conferred 
upon  the  Illinois  Commission  by  the  consent  of  the  parties.    Re  Win- 
chester Farmers  Elevator  &  Mercantile  Co.  (111.)  849. 
P.U.R.1918E. 
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2.  The  jurisdiction  of  the  Commission  cannot  be  questioned  upoB 
A  second  appeal,  when  the  matter  was  not  raised  at  the  original  hearing 
or  on  the  first  appeal.  Denver  &  S.  L.  R.  Co.  t.  Chicago,  B.  &  Q.  R.  Co. 
(Colo.)  833. 

3.  The  California  Commission  deems  it  to  be  its  duty  to  make  con- 
structive  suggestions  relative  to  matters  of  public  service,  even  though 
through  lack  of  jurisdiction  it  is  unable  to  legally  require  the  execution 
of  the  plan  suggested.  San  Jose  v.  Southern  P.  C.  (Cal.)  763. 

b.  To  determine  particular  Jeinde  of  questions. 

1.  In  general. 

Over  oonstmction  of  waterways  under  crossing,  see  Cbossings,  8* 

4.  The  Massachusetts  Commission,  in  requiring  a  railroad  utility  to 
make  a  switch  connection  to  a  sidetrack  to  be  located  on  land  on 
which  a  coal  yard  was  to  be  established,  refused  to  consider  the  possible 
injury  and  annoyance  to  adjoining  residential  property  likely  to  arise 
from  the  operation  of  the  yard,  where  there  was  no  contention  that  the 
sidetrack  or  connection  were  per  se  nuisances;  since  the  Commission's 
power,  under  §  25,  chap.  784,  Mass.  Act  of  1913,  does  not  extend  to  a 
regulation  of  the  use  of  land  on  which  the  sidetrack  is  located.  Re 
Metropolitan  Coal  Co.  (Mass.)  477. 

2.  To  construe  contracts, 

5.  Matters  otherwise  within  the  jurisdiction  of  the  Missouri  Com- 
mission are  not  excluded  therefrom  because  of  the  fact  that  they  have 
been  the  subject  of  a  voluntary  agreement  between  interested  parties, 
although  the  Commission  may  have  no  power  to  construe  or  enforce  a 
contract.  United  Commercial  Travelers  v.  Marshall  Bros.  Livery  Co. 
(Mo.)  391. 

3.  To  review  ordinances, 

6.  The  Wisconsin  Conmiission  has  no  jurisdiction  to  review  city 
ordinances  affecting  street  railways,  such  as  imposing  obligations  upon 
the  company  to  pave  and  maintain  streets.  Re  Wisconsin  Gas  &  S.  Co. 
(Wis.)   762. 

4.  To  grant  relief  from  franchise  obligations. 

Power  of  Commission  to  regulate  rates  as  affected  by  contracts  or  fran- 
chises fixing  rates,  see  Constitutional  Law,  2-7. 

7.  The  Wisconsin  Commission  has  no  power  to  relieve  a  traction 
company  from  its  franchise  contract  relative  to  paving  between  the 
tracks,  although  such  ccmtract  may  be  unreasonable  as  a  matter  of  Hw, 
since  the  statutory  power  of  the  Commission  to  declare  contracts  or 
ordinances  relative  to  the  use  of  streets,  to  be  unreasonable  and  conse- 
quently void,  is  limited  to  contracts  and  ordinances  relating  to  publie 
P.U.R.1918E. 
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vtiUties;  and  under  the  Wisconsin  statute  a  traction  company  is  not  a 
public  utility,  but  is  a  ''railroad/'  Janesville  Traction  Ck>.  ▼.  Janesriito 
(Wis.)  446. 

e.  Over  particular  corporations  and  persona. 

jurisdiction  of  Conunission  over  particular  corporations  and  peraona, 
see  PuBUO  UnLrms. 

//.  Orders. 

As  to  orders  of  Commissions,  see  Obdebs. 

Review  of  orders  of  Commissions,  aee  Appeal  and  Beyiew; 

COMMON  CABBIER& 

See  CABBIER8. 

COMMVTATIOK  RATES. 

Interurban  railway  commutation  rates  increased  in  proportion  witk 
increase  in  regular  rates,  see  Rates,  28. 

COMPEN8ATIOK. 

Ferry  operated  for  benefit  of  public  for  compensation  as  public  util- 
ity, see  Public  Utilities,  3. 

Furnishing  service  only  under  long  term  contract  at  fixed  compen- 
sation as  rendering  utility  a  private  company  rather  than  a 
public  utility,  see  Public  Utilities,  8. 

OOMPETinOK. 

See  Monopoly  and  Competition. 

COMPETITOR. 

Right  of  competitor  to  object  that  surrender  of  charter  for  indeter- 
minate permit  impairs  contract  ri^ts,  see  CoNsnruTioifAL 
Law,  8. 

Injunction  at  suit  of  competing  company  to  prevent  illegal  con- 
struction of  poles  and  wires,  see  Injunction,  !• 

COMPUTATION. 

Method  of  computing  depreciation,  see  Depbeciation,  4-8. 

CONCESSIONS. 

Concessions  in  rates  to  special  classes  of  consumers,  see  Discbimin- 
ATION,  5-16. 

CONDITIONS. 

Conditions  precedent  to  rendering  of  service,  see  Sebvioe,  10-12. 

CONDUCTORS. 

Dining  car  conductor  acting  as  brakeman  as  satisfying  refiuin*.* 
ments  of  Full  Crew  Act,  see  Railboads,  1. 
P.U.R.1918E. 
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CONNECTIONS. 

See  Physical  Connections;  Sebvice  CJonnectionb. 

CONSENT. 

Effect  of  consent  of  parties  to  confer  jurisdiction  upon  Gommisbio^, 
see  Commissions,  1. 

CONSOLIDATION,  MERGER,  AND  SAIiE. 

Elimination  of  free  telephone  toll  service  of  consolidated  company 
established  imder  competitiTe  conditions,  see  Disobimination, 
2,  3. 

Consolidation  of  competing  telephone  systems  as  a  matter  of  public 
interest,  see  Monopoly  and  Competition,  1. 

Transfer  of  telephone  properties  and  division  of  territory  for  the 
purpose  of  eliminating  competition,  see  Monopoly  and  Com- 
petition, 2. 

Capitalization  of  duplicate  property  upon  consolidation,  see  Valua- 
tion, 36. 

CONSTITIJTIOKAI.  IA.W. 

/.  Due  process  and  equal  protection,  f. 
II,  Impairment  of  contracts,  2^-9. 
Ill,  Departments  of  government,  10, 
IV.  Privileges  and  immunities,  11, 

Sufficiency  of  title  of  statute,  see  Statutes,  1. 

]>i3cus8ion  as  to  the  police  power  of  the  state  to  regulate  public 
utilities,  p.  901. 

I,  Dae  process  and  equal  protection, 

1.  Scjtion  97  of  the  Indiana  Public  Utility  Act,  requiring  a  public 
utility  to  procure  a  certificate  of  convenience  before  entering  occupied 
territory,  is  not  repugnant  to  the  14th  Amendment  of  the  Federal  Con- 
stitution. Farmers'  &  M.  Co-op.  Teleph.  Co.  ▼.  Boswell  Teleph.  Cow 
(Ind.)  172. 

II,  Impairtnent  of  C€nUracts, 

Power  of  ComniisRion  to  equalize  discriminatory  rates  notwithstanding 
contract  as  to  rates,  see  Discrimination,  4. 

Discussion  as  to  the  power  of  the  state  to  regulate  rates  fixed  by 
contract,  p.  900. 

2.  The  New  Jersey  Commission  has  power  to  increase  btreet  railway 
rates  regardless  of  the  existence  of  municipal  ordinances  limiting  tlie 
rate  of  fares  to  be  charged.    Re  Public  Service  R.  Co.  (N.  Jl)  910. 

3.  Contracts  between  public  utilities  and  consumers  relative  to  the 
rates  to  be  charged,  made  subsequent  to  the  pabsage  of  the  New  Jersey 
Pul":*  Utilities  Act,  are  subject  to  the  state's  paramount  power  of 
P.U.R.1918E. 
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regulation  which  has  been  delegated  to  the  Board  of  Public  Utility 

Commissioners.    Re  Public  Service  Electric  Co.   (N.  J.)   898. 

4.  The  Missouri  Public  Service  Commission  has  power  to  change  a 
rate  fixed  by  private  contract.  T?e  Union  Electric  Light  &  P.  Co.  (Mo.) 
490. 

6.  The  power  of  the  Missouri  Commission  to  increase  the  rates  of  a 
public  utility  is  not  affected  by  a  rate  provision  in  a  lease  of  the  prop- 
erty by  a  city  to  the  present  owner  of  the  utility.  Re  Fayette  Light,  Ice 
&  Coal  Co.  (Mo.)  414. 

6.  The  Missouri  Conmiission  has  power  to  change  rates  for  steam 
heating  fixed  by  long  term  contracts  between  the  utility  and  the  con- 
sumer, since  the  provision  of  the  Missouri  statute  that  nothing  in  the 
act  shall  be  construed  to  prevent  any  telegraph  or  telephone  corporation 
from  continuing  to  furnish  service  under  a  contract  in  force  at  the  date 
when  the  act  took  effect  cannot  be  construed  as  being  applicable  to  heat- 
ing companies,  notwithstanding  the  only  provision  in  the  act  in  refer- 
ence to  heating  companies  is  contained  in  the  article  dealing  with  tele- 
graph and  telephone  companies.  Re  Union  Electric  Light  Sl  P.  Co. 
(Mo.)  4ro. 

7.  The  jurisdiction  of  the  Missouri  Commii^sion  to  regulate  the 
rates  of  a  street  railway  company  is  not  affected  by  a  maximum  rate 
franchise  contract  between  the  company  and  Kansas  City,  for  the  rea- 
son among  others  that  the  city  was  not  empowered  by  its  charter  to  fix 
an  irrevocable  rate,  and  for  the  further  reason  that  the  franchise  itself 
expressly  recognizes  the  power  of  control  and  regulation  by  the  state. 
Kansas  C.  R.  Co.  v.  Kansas  City  (Mo.)    190. 

8.  The  assertion  that  §  101  of  the  Indiana  Public  Utility  Act, 
authorizing  a  utility  to  surrender  its  franchise  and  take  an  indetermi- 
nate permit,  is  in  contravention  of  §  10  of  article  1  of  the  Federal  Con- 
stitution, forbidding  the  impairment  of  contract  rights,  may  not  be 
made  by  a  party  whose  interests  are  only  those  of  a  proposed  competitor. 
Farmers'  A  M.  Co-op.  Teleph.  Co.  v.  Boswell  Teleph.  Co.   (Ind.)  172. 

9.  Section  97  of  the  Indiana  Public  Utility  Act,  requiring  a  public 
utility  to  procure  a  certificate  of  convenience  before  entering  occupied 
territory,  is  not  repugnant  to  §  10  of  article  1  of  the  Federal  Constitu- 
tion, since  contracts  made  or  franchises  granted  which  involve  the  state's 
welfare  are  made  subject  to  the  state's  police  power.  Farmers'  &  M. 
Co-op.  Teleph.  Co.  v.  Boswell  Teleph.  Co.  (Ind.)  172. 

///.  Departments  of  •government. 

10.  The  right  of  tlie  Missouri  Commission  to  determine  the  question 
of  its  own  jurisdiction  cannot  be  denied  on  the  theory  that  this  involves 
the  judicial  function  of  interpreting  constitutional  and  statutory  pro- 
yisions.  United  Commercial  Travelers  v.  Marshall  Bros,  Livery  Co. 
(Mo.)  891. 

ly.  JPriviJeges  and  immunities. 

11.  Section  97  of  the  Indii.na  Public  Utility  Act,  requiring  a  public 
P.U.R.1018E. 
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utility  to  procure  a  certificate  of  public  conveni^ice  before  entering 
occupied  territory,  does  not  deprive  such  utility  of  any  inalienable  right 
or  liberty  to  engage  in  a  lawful  business  or  to  hold  property ;  nor  does  it 
improperly  grant  privileges  or  immunities;  nor  is  it  repugnant  to  §§  1, 
21,  and  23  of  the  Bill  of  Rights.  Farmers'  &  M.  Co-op.  Teleph.  Co.  v. 
Boswell  Teleph.  Co.   (Ind.)   172. 

OOKSTBUCTION  AKD  EQUIPMENT. 

Leasing  of  equipment  by  automobile  transportation  companies  on 
percentage  baais  of  gross  receipts,  see  Autohobiuss,  2. 

Right  to  begin  construction  of  plant  before  securing  authority  to 
issue  stock,  see  Certificates  of  Conveniencb  and  Necessity, 
1. 

Reconstruction  of  telephone  lines  to  eliminate  interference  between 
high  tension  electric  lines,  see  Electbicitt,  1. 

Injunction  at  suit  of  competing  company  to  prevent  illegal  construc- 
tion of  poles  and  wires,  see  Injunction,  1. 

Track  and  equipment  rental  not  to  be  treated  as  an  operating 
expense  of  electric  railway,  see  Retuen,  32. 

Right  of  telephone  company  to  require  patron  to  construct  portion 
of  line  as  condition  precedent  to  service,  see  Sbbvice,  10. 

Right  of  telephone  company  to  require  patrons  to  own  and  maintain 
telephone  instruments,  see  Service,  12. 

CONSTRUCTION  OF  STATUTES. 

See  Statutes. 

CONSUMERS  AND  PATRONS. 

Higher  rates  of  interest  on  deposits  to  secure  payments  of  old  cus- 
tomers than  those  of  new  customers  as  unlawful  discrimina- 
tion, see  Discrimination,  18. 

Payment  of  bills  for  service,  see  Payment. 

Furnishing  steam  heating  through  patron's  plant  as  affecting  char- 
acter as  a  public  utility,  see  Pubuc  Utilities,  7. 

Power  of  Commission  to  fix  a  rate  for  a  prospective  patron,  see 
Rates,  17. 

Classification  of  small  consumers  for  purpose  of  fixing  readiness  to 
serve  charge  of  water  utility,  see  Rates,  39. 

Needs  of  war  to  be  given  precedence  over  private  consumers,  see 

SiSVICE,  2. 

Right  of  telephone  company  to  require  patron  to  construct  portion  ^ 
of  the  line,  become  a  stockholder,  or  own  and  maintain  instru- 
ments as  a  condition  precedent  to  Service,  10-12. 

Rules  for  distribution  of  natural  gas  in  case  of  shortage,  see  Serv- 
•ICE,   18,  19. 

CONTINOENCIES. 

Allowance  for  contingencies  in  fixing  overhead  expenses,  see  Valua- 
tion, 23. 
P.U.R.1018E. 
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Allowance  for  contractor's  commission  in  fixing  overhead  expenses, 
see  Valuation,  22. 

CONTRACTS. 

Power  of  Ck>mmiBsion  to  construe  or  enforce  contract,  see  CJoiCMis- 

SIGNS,  5. 

Impairment  of  contracts,  see  Constitutional  Law,  2-9. 

Power  of  Commission  to  equalize  discriminatory  rates  notwithstand- 
ing contract  as  to  rate,  see  Dibobimination,  4. 

Adjustment  of  schedule  to  permit  the  continuance  of  contract  rates 
for  irrigation,  see  Disckimination,  12. 

Furnishing  service  only  under  long-term  contract  at  fixed  compen- 
sation as  rendering  utility  a  private  company  rather  than  a 
public  utility,  see  Public  Utilities,  8. 

Trackage  agreements  between  street  railway  companies  as  affecting 
power  of  Commission  to  authorize  a  charge  for  transfers,  see 
Rates,  16. 

Right  to  reparation  for  payment  made  in  pursuance  of  contract  for 
irrigation,  see  Reparation,  1. 

Power  of  Commission  to  award  reparation  on  account  of  a  rate 
established  by  contract,  see  Reparation,  2. 

Contracts  for  hot  water  heating  service,  see  Servxcb,  16. 

COKVENIENCE  AND  NECESSITY. 

See  Certificates  op  Convenience  and  Nbcbssitt. 

COPPER. 

Use  of  average  prices  for  10-year  period  in  ascertaining  reproduc- 
tion cost,  see  Valuation,  14. 

CORPORATIONS. 

Railroad  incorporated  as  common  carrier  but  fr  nishing  private 
service  as  public  utility,  see  Public  Utilities,  1. 

Lack  of  municipal  franchise  as  affecting  character  of  corporation 
as  public  utility,  see  Public  Utilities,  5. 

COST  OF  REPRODUCTION. 

See  Reproduction  Cost. 

COST  OF  SERVICE. 

Consideration  of,  in  fixing  return,  see  Return,  3. 

COSTS  AND  EXPENSES. 

Apportionment  of  costs  and  expenses,  see  Apportionment. 

Of  reconstruction  of  telephone  lines  to  eliminate  interference  be- 
tween high  tension  line,  see  Electricity,  1. 

Consideration  of  operating  expenses  in  fixing  return,  see  Return, 
30-34. 

Charge  by  holding  company   for  services  to  subsidiary  telephone 
company,  see  Return,  40. 
P.U.R.1918E. 
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Expense  incurred  in  presenting  proceeding  before  Ck>mmi6Bion  as 

operating  expense,  see  Return,  41-44. 
War  prices  for  labor  and  materials  not  to  be  used  in  determining 

value  of  plant  for  rate  making,  see  Valuation,  6. 
Overhead  expenses,  see  Valuation,  18-28. 

COURTS. 

Review  of  Commission  orders  generally,  see  Appeal  and  RHpaxw. 
Effect  of  appeal  to  suspend  Commission  order,  see  Appeal  and 

Review,  2. 
Right  of  Commission  to  appeal  from  decree  reversing  its  order, 

see  Appeal  and  Review,  3. 
Determination  by  Commission  of  its  own  jurisdiction  as  exercise 

of  judicial  functions,  see  Constitutional  IxAW,  10. 

CREDIT. 

Return  for  public  utility  to  be  sufficient  to  enable  it  to  maintain  its 

credit,  see  Return,  4-6. 
Form  of  order  authorizing  increase  in  rates  to  improve  credit  of 

utility,  see  Service,  3. 

CROSSINGS. 

J.  Jn  general  f  1,  2. 
II.  Jurisdiction,  patcera,  and  duties  of  Commissions,  8. 

I,  In  general. 

Street  railway  company  to  report  delays  at  railroad  crossings,  see  Serv- 
ice, 24. 

1.  A  petition  asking  for  the  alteration  and  repair  of  a  completed 
grade-crossing  elimination  structure,  which  does  not  allege  that  public 
safety  requires  such  alteration  as  prescribed  by  §  91  of  the  Railroad 
Law,  must  be  dismissed.  Harmony  v.  Erie  R.  Co.  (N.  Y.)  705. 

2.  Wooden  joists  laid  from  crossbeam  to  crossbeam,  parallel  to 
the  side  girders  of  a  bridge  carrying  a  highway  over  a  railroad,  upon 
which  joists  the  floor  was  laid  so  as  to  permit  the  use  of  the  bridge  by 
highway  traffic,  are  a  part  of  the  "roadway"  rather  than  of  the  **frame- 
work"  of  the  bridge,  within  the  meaning  of  a  statute  providing  that 
when  a  highway  crosses  a  railway  by  an  overhead  bridge,  the  "frame- 
work" of  the  bridge  shall  be  maintained  by  the  railroad  eompany  and 
the  "roadway"  shall  be  maintained  by  the  municipality.  Harmony  v. 
Erie  R.  Co.  (N.  Y.)  706. 

//.  Jurisdictifm,  potcers,  and  duties  of  Comm^issions. 

Annotation  on  jurisdiotion  of  Commission  over  crossings,  p.  451. 

3.  The  California  Commission  will  not  withhold  its  permission  for 
the  construction  of  a  necessary  spur-track  crossing  because  a  city  de- 
r.U.R.lOlSE.  66 
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sires  the  readjustment  of  waterways  under  ^an  existing  crossing,  since 
it  has  no  jurisdiction  over  that  matter.  Be  Atchison,  T.  &  S.  F.  R.  Co. 
(Cal.)  450. 

CUSTOMERS. 

See  Consumers  aivd  Patrons. 

DAMAGES. 

Duty  of  Commission  to  consider  the  possible  injury  and  annoyance 
to  adjoining  property  in  ordering  the  construction  of  sidetracks, 
see  Commissions,  4. 

Damages  chargeable  to  negligence  as  operating  expense,  see  Return, 
87. 

Damages  caused  by  storm  as  operating  expense,  see  Return,  38. 

Expense  due  to  floods  as  chargeable  to  capital  accoimt,  see  Valua- 
tion, 33. 

Consideration  of  severance  damages  in  fixing  value  of  a  railroad 
right  of  way,  see  Valuation,  40. 

DAMS. 

Cost  of  temporary  guards  at  irrigation  dam  during  war  period  to 
be  amortized,  see  Return,  31. 

DEBTS. 

See  Indebtedness. 

DEFIKinOK. 

Of  fair  value,  see  Valuation,  1. 

DEMAND. 

Demand  and  output  as  basis  for  apportioning  property  and  expenses 
of  interurban  railway,  see  Apportionment,  2,  3. 

DEPARTMENTS. 

Determination  by  Commission  of  its  own  jurisdiction  as  exercise  of 
judicial  functions,  see  Constitutional  Law,  10. 

DEPOSIT. 

Deposits  as  security  for  payment,  see  Payment,  1,  2. 

DEPRECIATION. 

I.  In  general f  1,  2. 
II.  Items  depreciable,  3» 
III,  Method  of  computing,  4— S. 
IV,  Distinction  hetween  depreciation  and  tnaintenanoe,  9^12m 

V,  Treatment  of  funds  or  reserves,  18,  1^ 
VI.  Rate  of  depreciation,  15-v95. 

a.  etas  plant,  15, 
P.U.R.1918E. 
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6.  Electric  plant,  16,  17. 

c.  Interurhan  railways,  18. 

d.  Mnnidpal  plants,  19, 

e.  Telephone  plants,  20~^2. 
/.-  Water  plant,  J9a-^5. 

I.  In  general. 

Depreciation  of  electric  pumping  plant  to  be  charged  aa  an  output  ex- 
pense, see  Apportionment,  8. 

Right  to  require  consumers  to  provide  for  accrued  depreciation,  see 
Retubn,  30. 

Damages  caused  by  storm  as  chargeable  to  "extraordinary  deprecia- 
tion," see  Return,  38. 

Consideration  of  accrued  depreciation  in  fixing  fair  value  for  rate  mak- 
ing, see  Valuation,  17. 

Annotation  on  necessity  for  providing  for  depreciation,  p.  676. 

1.  The  depreciation  reserve,  where  possible,  should  be  provided  to 
cover  the  investment  in  depreciable  property,  and  not  the  cost  of  repro- 
duction of  such  property.  Milwaukee  Electric  R.  &  Light  Co.  v.  Mil- 
waukee (Wis.)  1. 

2.  In  estimating  the-  amount  to  be  provided  for  the  depreciation 
reserve  in  determining  the  reasonableness  of  the  rates  of  an  electric 
railway  company  within  a  given  area,  all  property  devoted  to  the  use 
of  the  railway  business,  including  that  outside  of  the  area,  must  be 
considered.  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee  (Wis.)  1. 

II.  Items  depreoiahle, 

3.  In  estimating  the  amount  of  depreciable  property  of  an  electric 
railway  company  in  rate  proceeding,  certain  deductions  were  made  for 
nondepreciable  property,  including  land,  scrap,  and  a  portion  of  the 
overheads.    Milwaukee  Electric  K.  &  Light  Co.  v.  Milwaukee  (Wis.)  1. 

III.  Method  of  computing. 

Annotation  on  method  of  computing  depreciation,  p.  677. 

4.  Depreciation  in  all  its  phases  ahould  be  ascertained  by  identical 
methods.    Re  Peoria  &  Receivers  of  C.  U.  Teleph.  Co.  (111.)  74. 

5.  In  a  valuation  for  rate  making  the  Maryland  Commission  pre- 
fers to  estimate  accrued  depreciation  by  the  theoretical  method,  rather 
than  by  actual  inspection  of  the  physical  property.  Salisbury  v.  Salis- 
bury Light,  Heat  &  P.  Co.  (Md.)   331. 

6.  In  estimating  depreciation  in  arriving  at  the  present  value  of 
utility  property,  the  straight  line  method,  calculated  as  of  a  day  cer- 
tain, may*  be  adopted  for  property  buried  from  sight  which  experience 
has  shown  to  have  a  fairly  well-established  service  life,  while  property 
open  to  inspection  may  be  depreciated  by  the  observation  method,  the 
appearance  of  each  unit  on  the  day  of  inspection  to  control  in  fixing 
the  amount  of  depreciation.  Re  Union  Gas  &  E.  Co.  (Ohio)  934. 
P.U.R.1018E. 
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7.  The  sinking  fund,  rather  than  the  straight-line  basis,  la  the 
more  equitable  method  of  calculating  the  amount  to  be  set  aside  annu- 
ally for  depreciation,  especially  since,  as  a  matter  of  practice,  the 
annual  amounts  set  aside  on  the  straight-line  basis  are  not  returned  to 
the  investors.  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee  (Wis.) 
1. 

8.  In  the  valuation  of  electric  railway  property  for  rate  making, 
depreciation  was  calculated  on  a  life  basis,  after  a  personal  inspection 
of  present  conditions  of  the  various  units  of  property,  the  basis  used 
for  determining  lives  taking  into  consideration  not  only  the  elements 
of  ordinkry  wear,  tear,  and  decay,  but  liability  to  renewal  because  of 
obsolescence  and  inadequacy,  and  also  the  liability  to  foreshortened 
life  through  possible  casualty  and  through  municipal  and  police  regu- 
lation.   Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee  (Wis.)  1. 

IV,  Distinction  between  depreciation  and  maintenance. 

9.  It  is  not  advisable  to  set  aside  a  fixed  percentage  of  depreciable 
physical  property  annually  to  cover  both  maintenance  and  depreciation. 
Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee  (Wis.)  1. 

10.  A  deduction  should  be  made  from  the  annual  requirement  for 
depreciation  on  account  of  depreciation  charged  to  operating  expenses 
through  special  accounts.  Milwaukee  Electric  R.  &  Light  Co.  v.  Mil- 
waukee (Wis.)  1. 

11.  The  extent  to  which  provision  for  depreciation  of  electric  rail- 
way property,  especially  on  such  items  as  roadway  and  track  and  trans- 
mission and  distribution  systems,  based  upon  estimated  lives,  duplicates 
the  charges  to  current  maintenance,  must  be  considered  in  fixing  the 
allowance  for  depreciation  in  a  rate  proceeding.  Milwaukee  Electric  R. 
&  Light  Co.  V.  Milwaukee  (Wis.)  1. 

12.  The  practice  of  setting  up  a  depreciation  reserve,  and  then  of 
charging  to  operating  expense  or  maintenance  moneys  properly  charge- 
able to  this  reserve,  is  not  only  bad  business  policy,  but  is  illegal  in 
cases  in  which  the  Commission  has  determined  the  depreciation  rate. 
Re  Union  City  Teleph.  Co.  (Ind.)  669. 

F.  Treatment  of  funds  or  reserves, 

13.  To  divert  to  the  payment  of  dividends  money  credited,  or  which 
should  go  to  credit  of  the  depreciation  fund,  and  so  destroy  the  assur- 
ance of  the  continuance  of  safe,  adequate,  and  proper  service,  is  wholly 
unjustified,  and  a  violation  of  the  paramount  duty  of  the  utility.  Re 
Public  Service  R.  Co.  (N.  J.)  910. 

14.  All  losses  due  to  the  retirement  of  property  should  be  charged 
against  the  depreciation  reserve  where,  in  estimating  the  amount  to  be 
set  aside  to  provide  therefor,  the  lives  assigned  to  the  various  items  of 
property  take  full  recognition  of  the  elements  of  obsolescence,  inade- 
quacy, casualty,  and  municipal  requirements  foreshortening  their  use. 
r^Iilwaukee  Electric  R.  k  Light  Co.  y.  Milwaukee  (Wis.)  1. 
P.U.R.1918E. 
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VI>  Rate  of  depreciation* 

a.  Oas  plant. 

Annotation  on  rate  of  depreciation  for  gas  utility,  p.  680. 

15.  An  annual  allowance  of  2.18  per  cent  of  the  plant  value  waa 
made  to  provide  for  depreciation  on  a  straight  line  basis,  in  fixing  rates 
for  a  gas  utility.    Seattle  v.  Seattle  Lighting  Co.  (Wash.)  728. 

b.  Electric  plant. 

Annotation  on  rates  of  depreciation  for  electric  utility,  p.  678. 

16.  An  annual  allowance  of  3  per  cent  of  the  present  physical  value 
of  an  electric  plant  exclusive  of  lands,  working  capital,  materials,  and 
supplies,  with  3  per  cent  on  subsequent  plant  additions,  was  made  for 
depreciation,  in  a  rate  proceeding.  Princeton  v.  Princeton  Light  &  P. 
Co.  (Ind.)  300. 

17.  The  sum  of  $4,000  to  be  set  aside  on  the  5  per  cent  sinking  fund 
basis  was  allowed  for  annual  depreciation  of  an  electric  plant  having  a 
rate-making  value  of  $250,000.  Re  Western  Colorado  Power  Co.  (Colo.) 
629. 

o.  Interurban  railways. 

Annotation  on  rates  of  depreciation  for  electric  railways,  p.  679. 

18.  The  annual  allowance  for  depreciation  in  determining  the  rea- 
sonableness of  electric  railway  rates  was  calculated  upon  a  sinking-fund 
basis  of  from  3  to  4  per  cent,  interest  at  that  rate  to  be  credited  annu- 
ally to  the  reserve.  Milwaukee  Electric  R.  A  Light  Co.  ▼.  Milwaukee 
(Wis.)  L 

d.  Municipal  plants. 

Return  for  municipal  plant  to  produce  revenues  to  cover  depreciation, 
see  Retubn,  25. 

19.  An  annual  allowance  was  made  for  the  depreciation  of  a  mu- 
nicipal water  plant,  substantially  in  excess  of  the  rate  at  which  the 
cost  of  reproduction  new  was  depreciated,  to  arrive  at  present  value  for 
rate  making.    Knowlton  v.  Earmington  Village  Corp.  (Me.)   884. 

e.  Telephone  plants. 

Annotation  on  rate  of  depreciation  for  telephone  utility,  p.  680. 

20.  An  annual  allowance  of  5  per  cent  was  made  for  depreciation 
of  a,tel^hone  plant,  which,  it  was  held,  would  be  ample  to  provide  for 
every  contingency,  including  extraordinary  depreciation  due  to  sleet 
storm  damage,  which  whenever  it  occurs  should  be  amortized  over  a 
five-year  period.    Re  Central  Indiana  Teleph.  Co.  (Ind.)  869. 

21.  A  5  per  cent  annual  depreciation  rate  was  held  to  be  proper  and 
P.U.R.1918E. 
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adequate  in  the  case  of  the  telephone  property  under  consideration.    R« 

Union  City  Teleph.  Co.  (Ind.)  669. 

22.  An  annual  allowance  of  $55,000  to  cover  future  and  accruing 
depreciation,  both  physical  and  functional,  of  a  telephone  plant,  the 
fair  value  of  which  was  found  to  be  $1,100,000,  plus  an  amount  equiva- 
lent to  5i  per  cent  of  the  cost  of  future  additions  and  betterments,  was 
made  in  a  rate  proceeding,  consideration  having  been  given,  in  making 
this  allowance,  to  the  extraordinary  hazards,  such  as  tornadoes  and 
sleet  storms,  to  which  such  property  is  sometimes  subjected.  Re  Peoria 
&  Receivers  of  C.  U.  Teleph.  Co.  (111.)  74. 

/.  Water  plant. 

Annotation  on  rate  of  depreciation  for  water  plant,  p.  680. 
Discussion  of  length  of  life  of  cast  iron  water  pipe,  p.  443. 

23.  In  the  valuation  of  a  water  and  ice  plant  for  rate  making,  the 
average  life  of  the  entire  plant  was  found  to  be  fifty -three  years  and 
the  rate  of  annual  depreciation  0.96  per  cent.  Harbster  v.  Angelica  Water 
&  Ice  Co.  (Pa.)  640. 

24.  An  annual  depreciation  allowance  of  3  per  cent  of  the  value  of 
the  plant  was  made  in  a  water-rate  case.    Re  Hagar  (Idaho)  451. 

25.  An  allowance  of  3  per  cent  on  a  4  per  cent  sinking-fund  basiB  is 
ample  for  depreciation  on  water  meters.    Re  Bangor  (Wis.)  436. 

DEPRECIATION  RESERVE. 

See  Depbeciation. 

I>EVEIX>PME1IT  008T8. 

Consideration  of,  in  fixing  going  value,  see  Valuation,  58. 

DUflNO  OARS. 

Dining  car  conductor  acting  as  brakeman  as  satisfying  require- 
ments of  Full  Crew  Act,  see  Railboadb,  1. 

DISCONTUTUANOE  OF  SERVICE. 

See  Abandonment  or  Disoontinuancb  of  Sebviob. 

BISCOUHT. 

Allowance  for  bond  discount  in  valuation,  see  Valuation,  20. 

DISCRIMINATIOlf. 
/.  Rates,  1^1  S. 

a.  In  genertU,  Jf— a. 
h,  Jurisdiction  of  Commission,  4, 
e.  Concessions  to  particular  classes  of  oonautner^f 
Jf.  In  general,  5. 
2.  MunicipalUies,  0. 
8.  Schools  and  school  children,  7. 
4.  Owners  of  equipment,  S. 
d.  Discrimination  hy  particular  utilities,  9^15* 
i.  Electricity,  9,  10, 
P.tJ.R.1918E. 
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2,  Gaa^  11. 

3.  Irrigation,  12. 

4.  Railroads,  13, 

5,  Telephones,  i^. 
e.  Water,  16. 

II.  Service,  le,  17. 
III.  Payment,  IS. 

I.  Botes. 

a.  In  general. 

Free  service  by  municipal  plant,  see  Return,  27. 

Annotation  on  discrimination  in  rates,  p.  463. 

1.  Classification  as  to  rates  is  proper  and  lawful,  and  not  discrimi- 
natory, so  long  as  fixed  and  determined  pursuant  to  lawful  authority. 
Re  Public  Service  Electric  Co.  (N.  J.)  898. 

2.  The  California  Commission  will  not,  on  the  theory  that  prom- 
ises made  by  public  utility  companies  and  individuals  or  municipalities 
in  the.  past  should  be  recognized  as  morally  binding,  permit  a  consoli- 
dated company  to  continue  free  telephone  toll  service  established  under 
competitive  conditions.  Re  San  Fernando  Valley  Home  Teleph.  Co. 
(Cal.)  616. 

3.  The  California  Commission  may  consider  the  question  whether 
a  toll  rate  should  be  substituted  by  a  consolidated  company  for  free 
service,  although  the  application  relates  solely  to  the  merging  of  the 
two  properties.    Re  San  Fernando  Valley  Home  Teleph.  Co.  (Cal.)  616. 

&.  Jurisdiction  of  Commission, 

4.  The  New  Jersey  Board  of  Public  Utility  Commissioners  has 
power  to  equalize  discriminatory  rates,  notwithstanding  the  existence  of 
contract  as  to  some  of  the  rates.  Re  Public  Service  Electric  Co.  (N.  J.) 
898. 

e.  OoneesHons  to  particular  classes  of  oonsumere. 

1.  In  general. 

Annotation  on  reduced  rates  to  former  owners,  p.  467. 
Annotation  on  reduced  rates  to  large  consumers,  p.  467. 

5.  The  owner  of  an  electric  utility  should  not  furnish  free  service 
either  to  his  employees  or  to  the  members  of  his  family,  but  he  is 
entitled  to  use  light  at  his  office  for  advertising.  Re  Fayette  Light,  Ice 
k  Coal  Co.  (Mo.)  414. 

2,  Municipalities. 

Annotation  on  reduced  rates  to  municipalities,  p.  466. 

6.  The  furnishing  of  free  water  service  to  a  municipality  for  fire 
protection  discriminates  against  other  water  users,  and  will  not  be  per- 
P.U.R.1918E. 
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mitted.  although  required  by  a  franchise  ordinance.    Re  Hagar  (Idaho) 

451. 

a.  Schools  and  school  children. 

Annotation  on  reduced  rates  to  schools,  p.  466. 

7.  A  street  railway  company  should  not  be  permitted  to  secure 
needed  additional  revenue  by  discontinuing  the  sale  of  reduced  rate 
school  tickets,  where  an  increase  in  such  rates  would  impose  a  serious 
burden  on  many  individuals  residing  at  a  distance  from  the  schools, 
and  it  appears  that  the  practice  of  granting  such  rates  is  a  matter  of 
state-wide  public  policy,  which  has  influenced  many  families  in  resi- 
dential and  other  plans.    Re  Lewiston,  A.  &,  W.  Street  R.  Co.  (Me.)  681. 

4,  Otvners  of  equipment. 

Annotation  on  reduced  rates  to  stockholders  and  owners  of  equip- 
ment, p.  465. 

8.  No  difference  in  the  rate  for  telephone  services  should  be  made 
by  reason  of  the  fact  that  subscribers  own  their  own  lines,  but  payment 
should  be  made  to  them  for  the  use  of  such  lines.  Re  Central  Indiana 
Teleph.  Co.  (Ind.)  859. 

d.  Discrimination  by  particular  utilities. 

Annotation  on  discrimination  in  rates  by  municipal  plant,  p.  470. 

Annotation  on  lower  street  railway  fares  in  cities  than  in  suburban 
residential  localities  as  discriminatory,  p.  468. 

Discussion  as  to  the  discriminatory  character  of  the  flat  5-cent 
street  railway  fare,  p.  924.    • 

1.  Electricity, 

Annotation  on  different  electric  rates  in  different  localities,  p.  468. 

9.  The  application  of  a  multiplier  to  all  increases  or  decreases  in 
rates  granted  because  of  increases  or  decreases  in  taxes  and  in  cost  of 
fuel  and  labor  for  ''distributed  service,'*  to  compensate  for  losses  in 
transmission,  transformation,  and  distribution,  is  discriminatory,  where 
the  multiplier  could  not  be  applied  in  all  cases  of  the  same  class.  Re 
Union  Electric  Light  &  P.  Co.  (Mo.)  490. 

10.  A  proposed  electric  rate  schedule  is  not  discriminatory  merely 
because  it  increases  the  cost  of  electricity  in  accordance  with  the  in- 
crease in  cost  of  coal  per  ton  and  wages  per  man-hour,  to  users  in 
excess  of  1,000  kilowatt  hours  per  month  only,  where  the  existing  sched- 
ule carries  reduced  rates  to  large  consumers  and  the  patrons  who  are 
affected  by  the  proposed  increase  would  not  be  required  to  make  up  any 
deficit  arising  from  the  charges  to  the  smi^ll  users.  Re  Union  Electric 
Light  &  P.  Co.  (Mo.)  490. 
P.UJ1.1918E. 
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2.  Gas. 

11.  The  prepayment  gas  meter  in  discriminatory  and  should  be  dis- 
pensed with.  Seattle  v.  Seattle  Lighting  Co.  (Wash.)  728. 

^.  Irrigation. 

Annotation  on  discrimination  in  irrigation  rates,  p.  468. 

12.  An  irrigation  company  may,  without  discrimination,  carry  out 
contract  rates  with  consumers  who  have  paid  an  initial  deposit,  if  a 
rate  schedule  is  established  that  permits  a  prospective  consumer  to 
receive  the  same  rate  by  paying  an  initial  charge  or  paying  a  higher 
rate  without  such  charge.    Nimn  v.  Sutter-Butte  Canal  Co.  (Cal.)  563. 

4.  Railroads. 

'  13.  The  Michigan  Commission  canceled  tariffs,  advancing  class 
freight  rates  on  a  plan  approved  by  the  Interstate  Commerce  Conimis- 
sion  for  interstate  rates,  dividing  the  state  into  four  zones  and  making 
effective  a  different  scale  of  rates  in  each,  so  far  as  they  are  applicable 
to  intrastate  rates,  where  traffic  and  tonnage  conditions  do  not  justify 
the  difference  in  the  rates  fixed  and  such  a  system  would  produce  unrea- 
sonable conditions  and  greatly  multiply  discrimination.  Re  General 
Advance  in  Class  Rates  (Mich  )   362. 

5.  Telephones. 

Annotation  on  discrimination  in  telephone  rates,  p.  468. 

14.  Toll  service  should  be  substituted  for  free  service  between  logical 
telephone  areas,  since  it  is  unfair  to  impose  the  additional  cost  of  this 
service  upon  the  great  number  of  those  who  seldom,  if  ever,  use  it. 
Re  Union  Home  Teleph.  A  Teleg.  Corp.   (Cal.)   608. 

e.  Water. 

Annotation  on  discrimination  in  water  rates,  p.  469. 

15.  A  water  rate  schedule  by  which  consumers  served  through  f 
inch  meters  are  charged  34  cents  per  1,000  gallons,  subject  to  a  miai- 
mum  charge  of  $6  per  annum,  while  all  others  are  charged  13  cents 
per  1,000  gallons  in  addition  to  paying  a  designated  readiness-to-serve 
charge,  graduated  according  to  the  size  of  the  meter,  creates  a  dis- 
criminatory condition  which  the  Pennsylvania  Commission  will  not 
approve.  Greensburg  v.  Westmoreland  Water  Co.   (Pa.)   713. 

//.  Service. 

16.  Refusal  of  a  steam  railway  company  to  accord  an  electric  rail- 
way company  the  same  privileges  granted  to  steam  railroads,  including 
through  bills  of  lading,  with  respect  to  shipments  of  frei^t  from  points 
of  origin  on  the  steam  railway  line  to  points  of  destination  on  the  elec- 
P.U.R.1918E. 
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trie  railway  line,  is  unjustly  discriminatory.    East  St.  Louis,  C.  &  W. 

R.  Co.  V.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  (111.)  654. 

17.  A  railroad  company  has  the  right  to  grant  exclusive  taxicab 
privileges  within  its  own  station  grounds.  United  Conunercial  Trav- 
elers V.  Marshall  Bros.  Livery  Co.  (Mo.)  391. 

ni.  Payment. 

18.  Discrimination  by  the  payment  of  6  per  cent  on  deposits  of  old 
customers  and  4  per  cent  on  those  of  new  may  be  voluntarily  removed 
by  advancing  the  rates  to  6  per  cent  in  all  cases,  but  cannot  be  removed 
by  lowering  the  rate  to  4  per  cent,  without  permission  of  the  Conunis- 
sion.    Re  Atlantic  Coast  Electric  Light  Co.  (K.  J.)   266. 

DISTRIBUTING  COMPAIIT. 

Charge  by  producing  company  to  distributing  company  for  electric 
energy,  see  Rates,  27. 

DISTRIBUTION  SYSTEM. 

Furnishing  steam  heating  through  patron's  plant  as  affecting  char- 
acter as  a  public  utility,  see  Public  Utilities,  7. 

DIVIDENDS. 

Payment  of  dividends  from  depreciation  fimd,  see  DEPBECIATIO^f,  13. 
Stockholders  in  public  utilities  to  share  in  burdens  due  to  war  con- 
ditions, see  Return,  11. 

DOMESTIC  CONSUMERS. 

See  CoNSUMEBS  and  Patbons. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law. 

DUPLICATION  OF  FACILITIES. 

See  Monopoly  and  Competition. 

DUTIES. 

Of  Commissions,  see  Commissions. 

EARLT  LOSSES. 

No  allowance  for  going  value  where  early  loeses  have  been  recouped, 
see  Valuation,  65,  66. 

EARNING  POWER. 

Consideration  of,  in  fixing  fair  value,  see  VALUATnni,  5. 

EARNINGS. 

See  Return. 
P.U.R.1918E. 
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Basis  of  apportioning  cost  of  coal  of  electric  plant,  see  Afpobtion- 

MSNT,  1. 
Right  to  begin  constniction  of  plant  before  securing  authority  to 

issue  stock,  see  Ckbhtioaixs  of  CoNycNumoB  and  Nbosssitt, 

1. 
Annual  allowance  for  depreciation  of  electric  plant,  see  Deprecia- 
tion, 16,  17. 
Discrimination  in  eleetrio  rates,  see  Discbdcination,  5,  9,  10. 
Furnishing  service  only  under  long  term  contract  at  fixed  compen- 

saticm  as  rendering  utility  a  private  company  rather  than  a 

public  utility,  see  Public  Utilities,  8. 
Individual  supplying  electric  service  to  public  as  public  utility, 

see  Public  Utilities,  10. 
Emergency  rates  for  electric  utility,  see  Rates,  24-27. 
Amount  of  return  for  dectric  utility,  see  Rbtuxn,  \9, 
Appointment  of  power  administrator  to  regulate  the  distribution 

of  electricity  during  the  war,  see  Sebvice,  15. 
Allowance  for  working  capital  for  electric  utility,  see  Vajajaxiov, 

45,  46,  48. 

Provisions  in  order  relative  to  interchange  of  electric  power  as  a 
war  emergency  relief  measure,  p.  169. 

1.  The  Virginia  Commission  will  require,  as  occasion  may  arise, 
such  reconstruction  of  telephone  lines  as  will  enable  power  companies  to 
exist  and  operate  without  being  forced  to  bear  excessive  financial  bur- 
dens, it  being  a  matter  for  determination  in  each  case  what  part  of 
the  expense  of  changing  from  grounded  to  metallic  lines  shall  be  borne 
by  power  companies.    Com.  v.  McFaddin  Teleph.  Co.  (Va.)  272. 

2.  Although  considerable  economy  in  the  use  of  oil  would  result 
from  more  complete  interconnection  and  co-operation  of  hydroelectric 
plants,  it  is  nevertheless  absolutely  necessary  that  the  electric  utilities 
of  southern  California  take  immediate  steps  to  construct  additional 
hydroelectric  plants  to  meet  the  constantly  growing  needs  for  power 
service  made  by  normal  growth  of  the  industry,  to  which  is  added  the 
special  needs  created  by  war  industries,  which  are  rapidly  developing 
throughout  the  state.  Re  Construction  &  Operation  of  Electric  Utili- 
ties (Cal.)  809. 

EIJ3CTRIC  BAILWAT8. 

See  Intebubban  Railways;  Stbebt  Railwats* 
Emergency  rates  for  electric  utilities  on  account  oi  increased  ooBt 
of  coal,  labor  and  taxes,  see  Rates,  22. 

EHERGENCT. 

Emergency  relief  from  war  conditions,  see  Retubn,  12-16. 
As  to  what  constitutes  an  emergency  to  entitle  a  utility  to  t«m- 
porary  relief,  see  Return,  15. 

EMINENT  DOMAIN. 

1.  The  taking  by  an  electric  railway,  through  eminent  domain  pro- 
P.U.R.1918E. 
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EMINENT  DOUAJ^— continued. 

ceedings,  of  part  of  the  right  of  way  of  a  steam  railroad,  which  was 
not  reasonably  necessary  for  the  purposes  of  the  railroad,  is  not  a 
'ievy''  within  the  meaning  of  the  act  of  Ckmgress,  placing  the  control 
of  railroads  in  the  hands  of  the  President.  Re  Aroostook  Valley  B.  Co. 
(Me.)   689. 

EMPI.OTEE8. 

Practice  of  employing  automobile  drivers  on  percentage  basis  of 

compensation,  see  Autoicobiles,  2. 
Free  service  to  employees  as  discrimination,  see  Disobimination, 

5. 
Expenditures  for  relief  and  pension  work  as  operating  expoise,  see 

Return,  36. 

EUPIiOTEB'S  UABUJTT  mSUBAKGE. 

See  Inbubancb. 

EMGIKEERIlfG* 

Allowance  for  engineering  in  fixing  overhead  expenses,  see  Valua- 
tion, 23,  25. 

EQUAL  PROTECTIOM  OF  LAW. 

See  CJoNSTiTunoNAL  Law. 

EQUIPMENT. 

See  Construction  and  Equipment. 

ESTOPPEL. 

Estoppel  to  interpose  defense  that  claim  for  reparaUon  was  not  filed 
within  statutory  period,  see  Reparation,  4. 

EYIDEMCE. 

Conclusiveness  of  findings  of  Commission,  see  Appeal  and  Bmvmw, 

4,  6, 
Burden  of  proof  as  to  reasonableness  of  proposed  increase  in  rates, 

see  Rates,  1,  3. 
Sufficiency  of  evidence  to  warrant  the  issuance  of  bonds  to  cover 

excess  of  capital  expenditures  over  previous  issues,  see  Sbou- 

BTTT  Issues,  2. 
Original  cost  as  evidence  of  fair  value,  see  Valuation,  8,  9. 
Reproduction  cost  as  evidence  of  value,  see  Valuation,  10. 

1.  The  New  Jersey  Board  of  Public  Utility  Commissioners  is  not 
warranted  in  giving  any  consideration  to  an  appraisal  by  a  party  who 
was  not  produced  as  a  witness  for  examination  or  cross-examination  on 
his  report.    Re  Public  Service  R.  Co.   (X.  J.)   910. 

EXCESSIVE  CHARGES. 

Refund  on  account  of  excessive  charge,  see  Reparation. 
P.U.R.1918E. 
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EXPENSES. 

See  Cosre  and  Expen«I8. 

EXPERTS. 

See  Witnesses. 

EXTEHSIOM  OF  SERVICB. 

Right  of  telephone  company  to  require  patrdn  to  construct  por- 
tion of  line  as  condition  precedent  to  service,  see  Service,  10. 

<<EXTRAORDIirART  DEPRECIATION.'' 

Damages  caused  by  storm,  as  chargeable  to,  see  Rstusn,  38. 

FAIR  RETURN. 

See  Retubn. 

FAIR  VALUE. 

Definition  of,  see  Valuation,  1. 

Factors  to  be  considered  in  ascertaining,  see  Valuation,  6. 

FARES. 

See  Rates. 

FARE  ZONES. 

See  Zones. 

FEDERAL  CONTROL. 

Taking  by  electric  railway  of  part  of  right  of  way  of  steam  rail- 
road as  a  "levy**  under  the. act  of  Congress  placing  railroads 
in  the  hands  of  the  President,  see  Eminent  Domain,  1. 

Grovemment  control  of  railroads  as  affecting  power  of  state  Com- 
mission to  require  railroad  to  give  service  before  increasing 
rates,  see  Bates,  18. 

Government  needs  on  account  of  war  as  affecting  duty  to  furnish 
shipping  facilities,  see  Sebvice,  20. 

Discussion  of  probable  effect  of  the  emergency  Government  control 
of  railroads  and  state  tariff,  p.  382. 

FERRIES. 

Ferry  operated  for  benefit  of  public  for  compensation  as  public 
utility,  see  Public  Utilities,  3. 

FIELD. 

Adndasion  of  competition  into  oecupied  territory,  let  Monofolt 

AND  COMPETmON,  5-8. 

FINAL  ORDERS. 

See  Obders. 
P.U.R.1918E. 
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FINAHCIHG. 

Allowance  for,  in  fixing  overhead  expenses,  see  Valuation,  27. 
Allowance  for  bond  discount,  in  valuation,  see  Valuahon,  29. 

FINDIHGS. 

Conclusiveness  of  findings  of  Commission,  see  Afpbal  Ain>  Rensw, 
4,5. 

FINES  AND  PENAI.TIE8. 

Penalty  for  failure  to  pay  bills  promptly,  see  PATMSifTy  3, 

FIRE  HYDBANTS. 

Cost  of,  charged  to  public  service,  see  AppOBTiomcBXiTy  7. 
Water  utility  to  own  and  maintain  fire  hydrants,  see  Servigb,  31. 

FIRE  LOSS. 

Amount  of  return  for  water  utility  operating  in  a  city  partial]|y 
destroyed  by  fire,  see  Rbtubn,  24. 

FIRE  PROTECTION. 

Cost  of  fire  hydrants  to  be  charged  to  public  service,  see  Appoimoif- 
MENT,  7. 

Free  service  to  municipality  for  fire  protection  as  unlawful  dis- 
crimination, see  Discrimination,  6. 

Charge  for,  by  municipal  water  utility,  see  Ratks,  30. 

Water  utility  to  have  available  operator  for  operation  of  pumps  ob 
Sunday,  see  Sebvice»  82. 

FLAT  RATES. 

Flat  and  meter  rates  for  w&ter  utility,  see  Rates,  40. 
Effect  of  change  from  flat  rates  to  sone  system  on  street  railroad, 
see  Retubn,  15. 

FLOODS. 

Expense  due  to  floods  as  chargeable  to  capital  account,  see  Valu- 
ation, 38. 

FRANCHISES. 

Utility  having  no  authority  to  issue  stocks  authorised  to  ezerdse 
franchises  but  not  to  begin  the  construction  of  plant,  see  Geb- 
tificates  of  Convenience  and  Nbcbssitt,  1. 

Power  of  Wisconsin  Commission  to  relieve  street  railway  from  fran- 
chise obligations  to  pave  streets,  see  Commissions,  7. 

Power  of  Commission  to  regulate  rates  fixed  by  franchise,  see  CoN- 
stitdtional  Law,  2,  6,  7. 

Free  water  service  for  fire  protection  as  unlawful  discrimination 
notwithstanding  franchise  ordinance,  see  DiscRiMiNATioir,  6. 

Lack  of  municipal  franchise  as  affecting  character  of  corporation 
as  a  public  utility,  see  Public  Uthjtieb,  5. 

Power  of  Commission  to  change  franchise  rates,  see  Rates,  9-16. 

Allowance  of  cost  of  securing  franchise  in  valuation  preoeediii^  see 
Valuation,  24. 
P.U.R.1918E. 
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FRIS:  SERVICE. 

Policy  of  California  Oommissioii  relatiye  to  elimination  of  free 
service  established  under  competitive  conditions,  see  Disgbih- 
INATION,  2. 

Free  service  by  municipal  plant,  see  Bbtubn,  27. 
Power  of  Commission  to  require  telephone  company  to  continue 
interchange  of  free  service,  see  8bbviob,  6. 

FBEIQHT. 

Discrimination  in  frdght  ratea,  see  DtacsaavATiom,  18. 

Railroad  freight  rates,  see  Rates,  81-^3. 

Need  for  union  freight  terminal,  see  SMByi€m,  2S. 

FUIX  GREW  ULW. 

Construction  of,  see  RailbOads,  1. 

FUNDS. 

Depreciation  reserve  fund,  see  Depreciation. 

FUTURE  NEEB8. 

Right  to  include  value  of  property  purchased  for  future  needa  in 
valuation  for  rate  making,  see  Valuation,  37,  88. 

OA8. 

Allowance  for  annual  depreciati<«  of  gas  plant,  see  Depbbciation, 
16. 

OERICAM. 

Prohibiting  use  of  German  language  on  telephones,  see  Sebyioe,  27. 

QODrO  VALUE. 

Allowance  for,  in  valuation,  see  Valuation,  50-69. 

GRADE  cRossnros. 

See  Cbossinob. 

ORAIH. 

Corporation  chartered  for  purpose  of  dealing  in  and  storing  grain 
as  public  utility,  see  Public  Utilities,  2. 

OROUHDED  TEI£FH01fS  SYSTEM. 

Changing  telephone  grounded  system  to  metallic  syston  to  elim- 
inate interference  between  high  tension  electric  lines,  see  Elbo- 

TRICITY,  1. 

OUARAHTT. 

Issuance  of  securities  in  exchange  for  notes  of  another  oompany 
which  utility  has  guaranteed,  see  SsouBiTr  Issues,  6,  7. 
P.U.^.IOISE. 
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HEADWAY. 

Time  schedule  for  street  railway  in  city,  see  Sebvioe,  25. 

HEATIHO. 

Power  of  Commission  to  change  rates  for  steam  heating  fixed  by 
long  term  contracts,  see  Constitutional  Law,  6. 

Lade  of  municipal  franchise  as  affecting  character  of  corporation 
as  a  public  utility,  see  Public  Utilities,  5. 

Failure  to  file  schedule  of  rates  for  steam  heating  as  rendering 
utility  a  private  oompaay  rather  than  a  public  utility,  see 
Public  Utilities,  6. 

Furnishing  steam  heating  through  patron's  plant  as  affecting  char- 
acter as  a  public  utility,  see  Public  Utilities,  7. 

Furnishing  service  only  under  long  term  contract  at  fixed  com- 
pensation as  rendering  utility  a  private  company  rather  than 
a  public  utility,  see  Pubug  Utilities,  8. 

Rates  for  steam  heating,  see  Rates,  34. 

Standards  for  hot  water  heating,  see  Seevicb,  18. 

HIGH  VOLTAGE  WIRES. 

See  WiEES  AND  Cables. 

HIGHWAYS  AND  STREETS. 

Review  by  Commission  of  city  ordinances  imposing  obligations  upon 

street  railway  to  pave  and  maintain  streets,  see  Commissions, 

6. 
Power  of  Commission  to  require  utility  to  make  changes  in  its 

street  lighting  system  to  comply  with  municipal  ordinances, 

see  Service,  5. 

HOIJ>ING  COHPAKT. 

Charge  by  holding  company  for  services  to  subsidiary  teiephone 
company,  see  Retubn,  40. 

HOT  WATER  HEATING. 

See  Heating. 

HYDRANTS. 

Water  utility  to  own  and  maintain  fire  hydrants,  aee  SufHX,  81. 

HYDROELECTRIC  PLANT. 

Development  of,  to  meet  growing  needs  for  power  senioey  see  BtBO- 
tbicitt,  2. 

IDAHO. 

Ferry  operated  for  benefit  of  public  for  compensation  as  public 

utility,  see  Public  Utilities,  3. 
Amount  of  return  for  water  utility  operatog  in  a  city  partially 
destroyed  by  fire,  see  Retubn,  24. 
P.U.R.1918E. 
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nxiNOis. 

Effect  of  consent  of  parties  to  confer  jurisdiction  upon  Commission, 

see  CoMMissiaNS,  1. 
Corporation  chartered  for  purpose  of  dealing  in  and  storing  grain 

as  public  utility,  see  Public  Uthjtiss,  2. 
Standards  for  hot  water  heating,  see  Sebyiob,  16. 

IMMUNITIES. 

See  Pbiyusses  and  iMMUNiTiEa 

IMPAIRMENT  OF  CONTRACTS. 

See  Constitutional  Law,  2-9. 

IMPROVEMENTS. 

See  Bettebhknts. 

INCOME. 

See  Return. 

INBEBTEBNESS. 

Return  for  municipal  plant  to  produce  revenue  to  pay  indebtedness, 
see  Retubn,  28. 

Consideration  of  uncollectable  accounts  in  fixing  operating  expenses, 
see  Retubn,  39. 

Issuance  of  bonds  to  refund  outstanding  obligations,  see  Security 
Issues,  5. 

Issuance  of  securities  in  exchange  for  notes  of  another  company 
which  utility  has  guaranteed,  see  SECUBmr  Issues,  6,  7. 

Pcwer  of  Conunission  to  prevent  utility  from  disposing  of  its  prop- 
erty for  payment  of  indebtedness,  see  Service,  9. 

Sale  of  electric  railway  to  pay  indebtedness  of  company,  see  Serv- 
ice, 13. 

INBETEBMINATE  PERMIT. 

Surrender  of  charter  for  indeterminate  permit  as  the  impairment 
of  contract,  see  Constitutional  Law,  8. 

INDIANA. 

Requiring  public  utility  to  procure  a  certificate  of  public  con- 
venience before  entering  occupied  territory  as  denial  of  con- 
stitutional rights,  see  Constitutional  Law,  1,  9,  11. 

Right  of  competitor  to  object  that  surrender  of  charter  for  inde- 
terminate permit  impairs  contract  rights,  see  Constitutional 
Law,  8. 

Policy  of  Commission  as  to  granting  of  permanent  rate  increases 
based  on  temporary  war  conditions,  see  Return,  8. 

Policy  of  Commission  to  make  provision  for  increased  salaries  in 
fixing  operating  expenses,  see  Return,  33. 

Issuance  of  bonds  to  refund  outstanding  obligations  under  Indiana 
statute,  see  Security  Issues,  5. 
P.U.R.1918E.  67 
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INDIANA— continued. 

Policy  of  Commission  relative  to  authorizing  issuance  of  bonds 

beyond  value  of  utility's  property,  see  Secubity  Issues,  9. 
Power  of  Commission  to  require  utility  to  make  changes  in  its  street 

lighting  system  to  comply  with  municipal  ordinances,  see  Sebv- 

ICE,  5. 
Power  of  Commission  to  require  telephone  company  to  continue 

interchange  of  free  service,  see  Service,  6. 

INDIVIDUAIiS. 

Individual  supplying  electric  service  to  public  as  public  utility, 
see  Public  Utiijties,  10. 

INJUMCTIOM. 

Injunction  to  restrain  competing  companies  from  entering  into 
occupied  territory,  see  Monopolt  and  Competition,  6,  7. 

1.  Injunction  will  lie  at  the  suit  of  a  competing  company  to  prevent 
the  illegal  construction  of  poles  and  wires  which  are  to  remain  in  place 
for  an  indefinite  period,  thus  constituting  a  nuisance.  Farmers'  &  M. 
Co-op.  Teleph.  Co.  y.  Boswell  Teleph.  Co.   (Ind.)   172. 

INJUBIE8. 

See  Damages. 

INSPECTION. 

Inspection  method  of  estimating  accrued  depreciation,  let  Dbpbb- 
OIATION,  5,  a,  8. 

INSTRUMENTS. 

Right  of  telephone  company  to  require  patrons  to  own  and  main- 
tain telephone  instruments,  see  Sebvice,  12. 

INSULATION. 

Of  hot  water  heating  pipes,  see  Sebvicb,  16. 

INSURANCE. 

Consideration  of  employers'  liability  insurance  in  fixing  ovwhaad 
expenses,  see  Valuation,  18. 

INTERCORPORATE  REUiTIONS. 

Sale  of  bonds  by  one  utility  to  another  where  financial  conditi<ms 
would  not  warrant  sale  to  the  public,  see  Secubttt  Issues,  1. 

Charge  by  holding  company  for  services  to  subsidiary  telephone  com- 
pany, see  Retubn,  40. 

Provisions  in  order  relative  to  interchange  of  electric  power  as  a 
war  emergency  relief  measure,  p.  169. 

Discussion  as  to  the  abuses  of  leasing  utilities  with  guaranteed 
return,  p.  923. 
P.U.R.1918B. 
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INTEBEST. 

Higher  rates  of  interest  on  deposits  to  secure  payments  on  old  cus- 
tomers than  those  of  new  customers  as  unlawful  discrimination, 

see  DISCBIMXI7ATI0N,   18. 

Return  for  municipal  plant  to  be  suffidenjb  to  cover  allowances  for 
interest,  see  Retubn,  25-28. 

Bate  of  interest  to  be  paid  on  deposits  given  as  security  for  pay- 
ment, see  Paymsitt,  1,  2. 

Allowance  for  interest  in  fixing  overheads,  see  Valuation,  26. 

niTEBEST  DURING  CONSTRUCTION. 

Allowance  for  interest  during  construction  in  fixing  overhead  ex- 
penses, see  Valuation,  26,  26. 

INTERSTATE  COMMERCE. 

Different  scale  of  freight  rates  for  intrastate  traffic,  to  eliminate 
discrimination,  see  Disobihination,  13. 

Power  of  Interstate  Commerce  Commission  to  compel  carriers  to 
provide  shipping  facilities  as  limiting  power  of  state  Com- 
mission, see  Sebvioe,  7. 

1.  The  jurisdiction  which  the  Missouri  Commission  otherwise  pos- 
sesses to  raise  the  fare  of  a  street  railway  company  cannot  be  denied 
on  the  theory  that  such  action  will  indirectly  affect  and  therefore  inter- 
fere with  interstate  commerce.  Kansas  C.  R.  Co.  v.  Kansas  City  (Mo.) 
190. 

INTERSTATE  COMMERCE  COMMISSION. 

Power  of  Interstate  Commerce  Commission  to  compel  earrlers  to 
provide  shipping  facilities  as  limiting  power  of  state  Com- 
mission, see  Service,  7. 

Discussion  of  causes  prompting  Interstate  Commerce  Commission 
to  assume  jurisdiction  to  fix  intrastate  rates,  p.  380. 

INTERURBAN  RAILWAYS. 

Basis  of  apportioning  values  and  erpenses,  see  Apportionment,  2,  3» 

Method  of  estimating  depreciation  of  electric  railway  property, 
see  Depreciation,  8. 

Annual  allowance  for  depreciation  of  interurban  railway,  see  Depre- 
ciation, 18. 

Kefusal  of  steam  railway  company  to  accord  electric  railway  com- 
pany same  privileges  granted  to  steam  railroads  as  unlawful 
discrimination,  see  Discrimination,  16. 

Interurban  railway  commutation  rates  increased  in  proportion  with 
increase  in  regular  rates,  see  Kates,  28. 

Track  and  equipment  rental  not  to  be  treated  as  an  operating  ex- 
pense of  an  electric  railway,  see  Return,  32. 

Abandonment  of  portion  of  line,  see  Service,  17. 
P.U.R,1918E. 
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niVASIOM  OF  OCCUPIED  TERRITOBT. 

See  MoNOP<».T  Ain>  Oomfetition. 

JJI  VESTMENT* 

Method  of  apportioning  inyestment,  see  Apfobtionicknt. 

Depreciation  reserve  to  be  based  on  investment  rather  than  repro- 
duction cost,  see  Depbeciation,  1. . 

Actual  investment  as  evidence  of  fair  value,  see  Valuation,  8,  9. 

Consideration  of  investment  in  excess  of  present  needs  in  fixing 
value  for  rate  making,  see  Valuation,  37,  38. 

ntUOATIOM. 

Adjustment  of  schedule  to  permit  the  continuance  of  contract  rates 
for  irrigation,  see  Discbiminateon,  12. 

Method  of  furnishing  irrigation  service  as  determining  status  as  a 
public  utility,  see  Pubuo  Utilitibs,  4. 

Power  of  Conunission  to  fix  irrigation  rates  for  a  prospective 
<-  patron,  see  Rates,  17. 

Basis  of  fixing  irrigation  rates,  see  Rates,  29. 

Right  to  reparation  for  payment  made  in  pursuance  of  contract 
for  irrigation,  see  Ri7ABAtion,  1. 

CSost  of  temporary  guards  at  irrigation  dam  during  war  period  to 
be  amortized,  see  Retubn,  31. 

Expense  due  to  floods  as  chargeable  to  capital  account,  see  Valu- 
ation, 38. 

Expense  of  litigation  involving  title  to  rights  of  way  as  chargeable 
to  capital,  see  Valuation,  34. 

JITKETS. 

See  Automobiles. 

JOINT  BATES. 

Review  of  order  relative  to  joint  rates,  see  Appeal  and  Revikw^  1. 
Power  of  Commission  relative  to  division  of  joint  rates,  see  Ratss, 
5,  6. 

J1TDOMENT8. 

Damages  represented  by  court  judgment  based  upon  negligence  as 
operating  expense,  see  Retubn,  37. 

JUDICIAI*  FUH OTIOM. 

Determination  by  Commission  of  its  own  jurisdiction  as  exercise 
of  judicial  functions,  see  Constitutional  Law,  10. 

JUHK  VAIfUE. 

Consideration  of,  in  fixing  going  concern  value,  see  Valuaxion,  60. 

jimisDicTZOir. 

Of  Commissions,  see  CoMiassiONS,  1-7. 
P.U.R.1918B. 
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KENTUCKY. 

Jurijsdicidon  of  Cknamissioii  OTor  oompl^iitts  againot  semoe  of  tele- 
phone and  telegra^  companjen,  see  Sbbvig^  4. 

UiBOB. 

Emergency  rates  for  electric  utility  en  account  of  increased  cost 

of  coal,  labor  and  taxes,  see  Rates,  22. 
Increased  cost  of  labor  on  account  of  war  conditions  as  affecting 

return  of  public  utility,  see  Return,  7-15. 
War  prices  for  labor  and  materials  n<H  to  be  used  in  determining 

Talue  of  plant  for  rate  making,  see  Valuation,  6. 

UiUm  COHPANT. 

Land  company  operating  water  system  as  a  public  utility,  see 

Public  Utilitieb,  9. 
Right  of  land  company  to  transfer  water  system  without  authority 

of  the  Commission,  see  Sale,  1. 

Power  of  Commission  to  regulate  use  of  land  on  whidi  sidetrack  is 

located,  see  Commissions,  4. 
Deduction  for  depreciation  of,  see  Depbbciation,  3. 
Method  of  estimating  reproduction  cost  of,  see  Valuatkkn,  13.    . 
Right  to  include  value  of  land  purchased  for  future  needs  in  yalu- 

ation  for  rate  making,  see  Valuation,  37. 
Method  of  determining  value  of  lands,  see  Valuation,  39,  40, 

LEAKAGE. 

Discussion  of  amount  of  loss  in  water  distributing  system  by  leak- 
age, p.  444. 

LEASES. 

Leasing  of  equipment  by  automobile  transportation  companies  on 
percentage  basis  of  gross  receipts,  see  Automobiles,  2. 

Power  of  Missouri  Conunission  to  increase  rates  fixed  in  lease  of 
property,  see  Constitutional  Law,  6. 

Track  and  equipment  rental  not  to  be  treated  as  an  operating  ex- 
pense of  an  electric  railway,  see  Retubn,  32. 

Discussion  as  to  abuses  of  leasing  utilities  with  guaranteed  retum, 
p.  923. 

LEGAL  EKPEKSES. 

Allowance  for  l^;al  expenses  in  fixing  overheads^  see  Valuation,  24. 
Expense  of  litigation  involving  title  to  rights  of  way  as  charge- 
able to  capital,  see  Valuation,  34. 

Lfivx. 

Taking  by  electric  railway  of  part  of  right  of  way  of  ateam  Ml^ 
road  as  a  "levy'*^  under  iAte  act  of  congress  placing  raihroada 
in  the  hands  of  the  President,  see  Eminent  Domain,  1. 
P.U.R.1918E. 
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UBEBTT. 

Itoqairmg  pubHo  utility  to  procure  certificate  of  public  conyenience 
before  entering  occupied  territory  as  denial  of  liberty  to  engage 
in  business,  see  Constitutional  Law,  1L 

UOIITATION  OF  AOTiami. 

Limitation  with  reference  to  reparation  claims,  see  Repabation,  4. 

UTIGATIOM. 

Expense  of  litigation  inyolving  title  to  rights  to  way  as  chargeable 
to  capital,  see  Valuation,  34. 

IiOCAUTIES. 

Annotation  on  discrimination  of  street  car  rates  between  localities, 
p.  468. 

ItOCATIOir. 

Consideration  of  location  and  use  of  land  in  fixing  value  for  xmte 
making,  see  Valuation,  S9. 

I.OSSES. 

.    Loss  of  water  by  leakage,  see  Lbakaok. 

Right  to  require  utility  to  operate  at  a  loss,  see  Sebyioe,  1. 


Construction  of  statutes  prohibiting  paralleling  of  railroads,  see 
Monopoly  and  Competition,  8. 

Power  of  Commission  to  prevent  utility  from  disposing  of  its  prop- 
erty for  payment  of  indebtedness  where  it  will  result  in  perma- 
nent loss  of  service,  see  Seevicb,  9. 

MAINS  AND  PIPES. 

Rules  governing  service  connections,  piping  and  pipe  covering  for 
hot  water  heating,  see  Sbbviob,  16. 

Use  of  average  prices  for  10-year  period  in  ascertaining  reproduc- 
tion cost  of  structural  steel  pipes,  see  Valuatioh,  14. 

XAINTENANOE. 

See  also  Repairs  and  Replacements. 

Distinction  between  depreciation  and  maintenance,  see  DEFtBOlA- 
TION,  9-12. 

MANAGER. 

Salary  of  manager  of  water  utility,  see  Retubn,  34. 

MABTULND. 

Preferred  method  of  estimating  accrued  depreciation,  see  Depbb- 

OIATION,  5. 
P.U.R.1918E. 
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MASSACHUSETTS. 

Power  ol  Commission  to  regulate  use  of  land  on  which  sidetrack 
is  located,  see  Commisbioiis,  4. 

MATEBTATiS  AND  SUPPUES. 

Method  of  apportioning  investment  in  materials  and  supplies  ol 
telephone  company,  s^  AFFomnDNMSNT,  5.  ^ 

Increased  cost  of,  on  accoimt  of  war  conditions,  as  affecting  return 
of  public  utility,  see  Ketitbn,  7-15. 

War  prices  for  labor  and  materials  not  to  be  used  in  determiidng 
value  of  plant  for  rate  making,  see  Valuatiok,  6. 

XAXnimf  BATE. 

Maximum  rate  condition  in  lease  as  affecting  power  of  Commis- 
sion to  increase  rates,  see  Constitutional  Law,  5. 

MEASUBED  SERVICE. 

See  Meters. 

MEBQEB. 

See  Consolidation,  Mebgeb  and  Sals. 

XETAixic  cmomr  system. 

Changing  telephone  grounded  system  to  metallic  system  to  elim- 
inate interference  between  high  tension  electric  lines,  see  Blbo- 

TBICTTT,  1. 

METERS. 

Prepayment  gas  meters  as  discriminatory,  see  Discbimination,  11. 
Measured  basis  for  fixing  irrigation  rates,  see  Rates,  29. 
Meter  and  flat  rates  for  water  utility,  see  Rates,  40. 

MDOMUM  CHARGE. 

MuDimmn  charge  for  electric  service,  see  Rates,  24. 

MISSOURI. 

Power  of  Commission  to  construe  or  enforce  contract^  see  Coic- 
MISSIONS,  5. 

Power  of  Commission  to  regulate  rates  as  affected  by  franchise  pro- 
vision or  contract  with  consumers,  see  Constitutional  Law, 
4-7. 

Right  of  Commission  to  determine  the  question  of  its  own  juris- 
diction, see  CoNSTiTTjnoNAL  Law,  10. 

Power  of  Commission  to  raise  fares  of  a  street  railway  company 
where  they  will  indirectly  affect  interstate  commerce,  see  Inteb- 

STATE  ComCEBCB,  1. 

Lade  of  municipal  franchise  as  affecting  character  of  corporation  as 
a  pirtylie  utility,  see  Public  Utilitibs,  6. 

Vaihire  to  file  schedule  of  rate  for  steam  heating  as  rendering 
utility  a  private  company  rather  than  a  public  utility,  see  Pub- 
lic Utilities,  6. 
P.U.R.1918E. 
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MISSOURI — continued. 

Furniflliiiig  steam  heating  through  patron's  plant  as  affecting  char- 
acter as  a  public  utility,  see  PuRUO  Utiuties,  7. 

Furnishing  service  only  under  long  term  contract  at  fixed  compen- 
sation as  rendering  utility  a  private  eompany  rather  than  a 
public  utility,  see  Public  Utilitibs,  8. 

Individual  supplying  electric  tervice  to  public  as  public  utility,  set 
Public  Utilities,  10. 

]iO]rOPOI.Y  ANB  COMPETinOll* 

J.  In  general,  i— 4.  * 

II.  Admission  of  competition  in  occupied  territorir,  6-^« 

J.  In  general. 

Exclusive  taxicab  privileges  at  railroad  station,  see  IXiscBiMiNATioif,  IT. 

Annotation  on  monopoly  and  competition,  p.  489. 

Annotation  on  competition  as  effecting  amount  of  retura,  p.  869. 

Discussion  of  results  of  duplication  of  telephone  lines,  p.  652. 

Discussion  as  to  the  competition  of  electric  companies  by  private 
plants  generating  electricity  and  uaing  exhaust  steam  for  heating,  p. 
.612. 

1.  The  consolidation  of  two  competing  telephone  systems  was  held 
to  be  in  the  public  interest  as  a  means  of  eliminating  waste,  inefficiency, 
and  the  undue  cost  of  maintaining  separate  systems.  Ke  Union  Home 
Teleph.  &  Teleg.  Corp.   (Cal.)  608. 

2.  Authority  was  granted  by  the  Minnesota  Commission  for  the 
transfer  of  certain  telephone  properties  for  the  purpose  of  dividing  the 
state  between  two  companies  in  such  a  manner  as  to  eliminate  compe- 
tition as  far  as  possible,  with  the  proviso  that  existing  rates,  regula- 
tions, and  service  were  not  to  be  disturbed,  exc^t  so  far  as  necessitated* 
by  the  change,  the  approval  of  the  application  in  no  manner  to  be 
taken  as  a  precedent  to  interfere  with  the  granting  of  indeterminate 
permits  to  telephone  companies  to  compete  in  any  city  or  village  4tf 
the  state,  should  occasion  arise  where  competitive  conditions  would  be 
for  the  best  interests  of  the  public.  Re  Northwestern  Teleph.  Exch.  Co. 
(Minn.)  481. 

3.  Upon  a  showing  in  a  street  railway  service  investigation  that 
jitney  service  had  seriously  interfered  with  the  revenues  of  the  street 
railway  company,  and  that  the  largest  proportion  of  patrons  would 
best  be  served  by  regular  street  car  service,  the  Wisconsin  Commission 
directed  a  rerouting  of  jitney  lines  by  restricting  jitney  service  to  ter- 
ritory not  in  direct  ccmipetition  with  the  territory  served  by  the  street 
railway  company.    Re  Wisconsin  Gas  &  E.  Co.   (Wis.)   762. 

4.  The  New  York  Public  Service  Commission,  First  District^  will 
not  withhold  a  certificate  of  public  convenience  and  necessity  for  the 
extension  of  a  riural  bus  auto  line  into  a  city  merely  on  the  ground  of 
its  effect  upon  competing  lines  outside  of  the  city  over  which  the  Com- 
mission has  no  jurisdiction.    Re  Gaiser  (N.  Y.)  927. 

P.U.R.1918E. 
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MONOPOLY  AND  COMPETITION— conimued. 

II.  Admiaaion  of  competUiim  in  occupied  territory, 

Indiana  statute  requiring  utility  to  procure  certificate  of  public  con- 
Tenience  before  entering  occupied  territory  aa  denial  of  constitu- 
tional rights^  see  CoNSTiTnTioiVAL  Law,  1,  9,  11. 

5.  Section  97  of  the  Public  Utility  Act  of  Indiana,  forbidding  the 
grant  of  any  license,  permit,  or  franchise  to  any  public  utility  to  oper- 
ate in  a  municipality  where  there  is  in  operation  a  public  utility  en- 
gaged in  similar  service,  without  first  securing  a  certificate  of  conven- 
ience and  necessity,  does  not  create  a  monopoly  in  the  utility  granted 
the  first  franchise,  since  the  state  may  authorize  a  second  franchise  if, 
in  its  opinion,  public  welfare  requires  it.  Farmers'  &;  M.  Co-op.  Teleph. 
Co.  V.  Boswell  Teleph.  Co.  (Ind.)  172. 

6.  An  operating  company  is  entitled  to  an  injimction  to  restrain 
the  entrance  into  the  field  of  a  competitor  which  has  failed  to  observe 
the  requirements  of  the  statute  relative  to  the  procuring  of  a  certificate 
of  public  convenience.  Farmers'  &  M.  Co-op.  Teleph.  Co.  v.  Boswell 
Teleph.  Co.  (Ind.)   172. 

7.  An  existing  telephone  company  is  entitled  to  further  equitable 
relief  where,  after  the  erection  of  a  competing  plant  in  a  town  has  been 
enjoined,  the  would-be  competitor  proceeds  to  erect  an  exchange  outside 
of,  but  near,  the  town  limits,  and  certain  individuals  within  the  town 
announce  their  intention  of  constructing  their  own  telephone  lines  from 
their  residences  and  places  of  business  within  the  town  to  connect  with 
the  proposed  exchange.  Farmers*  &  M.  Co-op.  Teleph.  Co.  v.  Boswell 
Teleph.  Co.  (Ind.)  172. 

8.  A  statute  forbidding  the  construction  of  any  railroad  parallel 
to  a  named  railroad  and  within  15  miles  thereof  must  be  deemed 
amended  by  a  subsequent  statute  authorizing  the  construction  of  a 
parallel  electric  railway  within  the  prescribed  distance,  where  the  legis- 
lature has  the  right  to  alter  or  amend  the  charter  of  any  corporation 
existing  by  virtue  of  legislative  charter.  Re  Aroostook  Valley  R.  Co. 
(Me.)  689. 

KOIIORAIIJSIOAD. 

Certificate  of  convenience  and  necessity  for  construction  of,  see  Cer- 
tificates OF  Convenience  and  Necessity,  2. 

KUI^TIPIJER. 

Application  of  multiplier  to  all  increases  or  decreases  in  rates  on 
'  account  of  increases  in  expenses  as  discriminatory,  see  DisoBiic- 
INATION,   9. 

MUHICIPAUTIES. 

••      Power  of  Wisconsin  Commission  to  review  city  ordinances  affecting 
street  raiUays,  see  Commissions,  6. 

P.U.R.lbl8E. 


Digitized  by  LjOOQIC 


1060  INDEX. 

MUNICIPALITIES— cofKinucd. 

Power  of  Commission  to  regulate  rates  as  affected  by  munidpal 
franchise  or  contract  with  utility,  see  Constitutional  Law, 
2,5,7. 

Free  water  service  to  municipalities  for  fire  protection  as  unlawful 
discrimination,  see  Discbimination,  6. 

Power  of  Commission  to  increase  mimicipal  franchise  rates  for 
street  railway  company,  see  Rates,  9-16. 

Power  of  Indiana  Commission  to  require  utility  to  make  changes 
in  its  street  lighting  system  to  comply  with  municipal  ordi- 
nances, see  Servicb,  6. 

MUKICIPAL  PLANTS. 

Annual  allowance  for  depreciati<m  of  municipal  water  plant,  see 

Depreciation,  19. 
Kates  for  municipal  water  utility,  see  Rates,  30. 
Apportionment  of  values  to  several  districts  served  by  a  munibipal 

water  plant  in  determining  reasonableness  of  rates,  see  RBnnur, 

18. 
Amount  of  return  for  municipal  plant,  see  Return,  25-29. 
Allowance  for  working  capital  for  municipal  water  plant,  see  Valit* 

A'noN,  44. 
No  allowance  for  going  value  in  valuation,  see  Valuation,  54. 

MUTUAI.  COMPANIES. 

Land  company  operating  water  system  as  public  utility  rather  than 
mutual  company,  see  Pxjblio  Utilities,  9. 

MUTITAL  TEIiEPHONES. 

Right  of  telephone  company  to  require  patrons  to  own  and  main- 
tain telephone  instruments,  see  Sebvice,  12. 

KATURAL  GAS. 

Power  of  Commission  to  regulate  and  control  natural  gas  corpwa* 

tions,  see  Rates,  4. 
Rules  governing  distribution  in  case  of  shortage,  see  Sebviob,  18, 19. 

Discussion  of  necessity  of  conserving  supply  of  natural  gas  in  West- 
em  New  York,  p.  930. 

Discussion  of  permanent  remedy  to  cure  shortage  of  natural  gas, 
p.  930. 

NECESSITY. 

See  Certificates  of  Convenience  and  NscESSirr. 

NEGUGEirCE. 

Damages  chargeable  to  negligence  as  operating  expense,  see  BbtokTi 
37. 

HEW  HAMPSHIRE. 

Annotation  on  power  of  Commission  as  to  amount  of  return  « 
public  utility  shall  receive,  p.  367. 
P.U.R.1918E. 
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MEW  JERSEY. 

Power  of  Commisaion  to  regulate  rates  fixed  by  franchise  or  by 

contract  with  consumers,  see  Ck>N8TrTunoNAL  Law,  2,  3. 
Power  of  Commission  to  equalize  discriminatory  rates,  see  DiscauM- 

I17ATI0N,  4. 

Power  of  Commission  to  fix  rate  of  interest  to  be  paid  on  deposits 
giyen  as  security  for  payment,  see  Patmsnt,  2. 

Notice  to  be  given  of  application  for  increase  in  rates  imder  New 
Jersey  statute,  see  Ratks,  20. 

War  emergency  relief  measure  for  street  railway  company  in  need 
of  additional  revenue,  see  Retubn,  12-15. 

VEW  YORK. 

Construction  of  statute  relative  to  repair  of  crossing  bridges,  see 
Cbosbings,  2. 

Power  of  Commission  to  regulate  and  control  natural  gas  corpora- 
tions, see  Rates,  4. 

Power  of  Commission  to  increase  franchise  rates  of  street  rail- 
way company,  see  Rates,  10-16. 

Rules  for  distribution  of  natural  gas  in  case  of  shortage  see  SiBV- 
ICE,  19. 

KONOPEBATIVE  PROPBBTT. 

See  Pbopebty  Not  in  Use. 

NONOPERATIVE  REVENUES. 

Non-operating  revenues  excluded  from  consideration  for  rate 
making  purposes,  see  Rstubn,  1. 

NOTES. 

Issuance  of  securities  in  exchange  for  notes  of  another  company 
which  utility  has  guaranteed,  see  Secubity  Issues,  6,  7. 

NOTICE. 

Government  control  of  railroads  as  affecting  power  of  state  Com- 
mission to  require  railroad  to  give  notice  before  increasing 
rates,  see  Rates,  18. 

Notice  of  application  .'jr  increase  in  rates,  see  Rates,  20,  2h. 

NUISANCE. 

Duty  of  Commission  to  consider  the  possible  injury  and  annoyance 
to  adjoining  property  in  ordering  the  construction  of  side 
tracks,  see  Commissions,  4. 

Injunction  to  prevent  illegal  ccmstruction  of  poles  and  wires,  see 
Injunction,  1. 

OBLIGATIONS. 

Issuance  of  bonds  to  refund  outstanding  obligations,  see  Seoubitt 

Issues,  5. 
Issuance  of  securities  in  exchange  for  notes  of  another  company 

which  utility  has  guaranteed,  see  Secubitt  Issues,  6,  7. 
P.U.R.1918E. 
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OBSERVATIOK. 

Observation  method  of  estimating  depreciation,  see  DmBBCiATioif, 
6,  6,  8. 

00017FIEB  TEBRITORT* 

Admission  of  competition  into  occupied  territory,  see  Mosrc^OLT 

AND  CJOMPETITIOTr,  5-8. 

OFFICERS. 

Bonuses  paid  to  officers  as  an  operating  expense,  see  RcrUBir,  35. 

OHIO. 

Power  of  Conunission  to  determine  what  are  capital  expenditures 
for  which  securities  may  be  issued,  see  Secubitt  Issues,  3. 

Capitalization  of  replacements  of  equipment  or  any  other  physical 
property  imder  Ohio  statute,  see  Sboubitt  Issxnss,  4. 

Rules  for  distribution  of  natural  gas  in  case  of  shortage,  see  Serv- 
ice, 18. 

Power  of  Commission  oyer  Taluation  of  utility's  property,  see 
Valuation,  2-4. 

OPERATING  EXPENSES. 

Consideration  of  operating  expenses  in  fixing  return,  see  RETUur, 
30-34. 

OPERATION  AT  A  LOSS. 

Right  to  compel  utility  to  operate  at  a  loss,  see  Service,  1. 
Abandonment  of  electric  railway  operated  at  a  loss,  see  SntviOB^  13. 

ORDERS. 

Review  of  Commission  orders  generally,  see  Appeal  and  R8?ibw. 
Right  of  Commission  to  appeal  from  decree  reversing  its  order,  see 

Appeal  and  Review,  3. 
Form  of  order  authorizing  increase  in  rates  to  improve  credit  ol 

utility,  see  Service,  3. 

ORDINANCES. 

See  MxTNidPALrnEa 

ORGANIZATION  EXPENSES. 

Allowance  for  organization  in  fixing  overhead  expenses,  see  Valua- 
tion, 23. 

ORIGINAI.  COST. 

As  measure  of  value,  see  Valuation,  8,  9. 

OUTPUT. 

Demand  and  output  as  basis  of  apportioning  property  and  expenses 

of  interurban  railway,  see  Appoetionment,  2,  3. 
Depreciation  of  electric  pumping  plant  to  be  charged  as  an  output 
expense,  see  Apportionment,  8. 
P.U.R.1918E. 
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OVERHEAD  EXPENSES. 

Deduction  for  depr<^ciation  of,  see  Depbdoiation,  3. 
Consideration  of,  in  yaluation,  see  Valxjation,  18-28. 

OWKERS  OF  EQUIPMENT. 

Reduced  telephone  rates  to,  as  unlawful  discrimination,  see  DiB- 

CBIMINATION,  8. 

PARENT  COMPANY. 

See  Holding  Company. 

PARTIES. 

Right  of  Commission  to  appeal  from  decree  reversing  its  order, 
see  Appeal  and  Review,  3. 

Effect  of  consent  of  parties  to  confer  jurisdiction  upon  Commis- 
sion, see  Commissions,  1. 

Right  of  competitor  to  object  that  surrender  of  charter  for  inde- 
terminate permit  impairs  contract  rights,  see  Constitdtionaj. 
Law,  8. 

Injunction  at  suit  of  competing  company  to  prevent  illegal  con- 
struction of  poles  and  wires,  see  Injunction,  1. 

Number  of  complainants  in  proceeding  for  reparation,  see  Repara- 
tion, 3. 

PATRONS. 

See  CoNSUMEES  and  Patbons. 

PAVEMENT. 

Review  by  Commission  of  city  ordinances  imposing  obligations 
upon  street  railway  to  pave  and  maintain  streets,  see  Commis- 
sions, 6. 

Power  of  Wisconsin  Commission  to  relieve  street  railway  from 
franchise  obligations  to  pave  streets,  see  Commissions,  7. 

Allowance  tot  paving  not  actually  cut  in  valuation,  see  Valuation, 
30. 

PAYMENT. 

J.  Security  and  deposit,  1,  2. 
II.  Penalties  for  failure  to  pay  promptly,  8. 

Refimd  on  account  of  payment  in  excess  of  l^fal  rate,  see  Rbpaba- 

tion. 
Rules  governing  payment  for  hot  water  heating,  see  Sebvioe^  1^ 

Annotation  on  rules  regulating  payment,  p.  270. 

J.  Security  and  deposit. 

Higher  rates  of  interest  on  deposits  of  old  customers  than  on  those 
of  new  as  unlawful  discrimination,  see  Discbimination,  18. 
P.U.R.1918K 
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PAYMENT— oon*ini*€d. 

Annotation  on  deposits  to  secure  payment,  p.  271. 

1.  A  company  which  receives  large  sums  of  money  as  dqM>sit8 
from  consumers  as  security  for  the  payment  of  their  bills  should  pay 
interest  thereon  at  a  rate  equal  to  that  which  it  pays  for  money  bor- 
rowed from  the  bank,  rather  than  at  the  rate  which  the  banks  allow 
depositors.    Re  Atlantic  Coast  Electric  Light  Co.  (N.  J.)  266. 

2.  The  New  Jersey  Conunission,  by  Tirtue  of  its  general  rate-making 
power,  has  authority  to  fix  a  reasonable  rate  of  interest  on  deposits  of 
public  utility  consumers  as  a  security  for  the  prompt  payment  of  bills. 
Re  Atlantic  Coast  Electric  Light  Co.    (N.  J.)    266. 

II,  BenaUies  for  failure  to  pay  promptly, 

8.  A  provision  in  a  rate  schedule  that  to  all  bills  not  paid  within 
ten  days  of  the  date  due,  a  penalty  of  10  per  cent  will  be  added  except 
in  the  case  of  mimicipal  bills,  where  the  penalty  will  not  be  added 
until  thirty  days  after  the  date  due,  is  not  unreasonable.  Greensburg 
V.  Westmoreland  Water  C6.  (Pa.)  713. 

PEKAIiTIES* 

See  FvxES  and  Penalties. 

PEiniSYIiVAKIA. 

Right  of  Commission  to  appeal  from  decree  reversing  its  order,  see 

Appeal  and  Review,  3. 
Method  of  allowing  for  going  value  in  determining  fair  value  for 

rate  making,  see  Valuation,  62. 

PEK8ION8. 

Expenditures  for  relief  and  pension  work  as  operating  expense,  see 
RsnuBN,  36. 

PETITION. 

Sufficiency  of,  see  Pbocedube. 

PHY8ICAI.  CONNEGTION. 

Of  telephone  lines,  see  Seevioe,  28r^0. 

PIPES. 

See  Mains  and  Pipes. 

PIiAllTS. 

Furnishing  steam  heating  through  patron's  plant  as  affeoting  char- 
acter as  a  public  utility,  see  Publio  Utilities,  7. 

POI.E8. 

Injunction  to  prevent  illegal  construction  ol  poles  and  wires,  see 
Injunction,  1. 
P.UJ1.1918E. 
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POWER  ADMINI8TRATOB. 

Appointment  of  power  administrator  to  regulate  the  distribution 
of  electricity  during  the  war,  see  SERVicaB,  1&. 

POWERS. 

Of  Commission,  see  CoioossiONS,  1-7* 

PREFERENCE. 

Needs  of  war  to  be  given  precedence  over  private  constuners,  set 

SebyicEi  2. 
Rules  for  distribution  of  natural  gas  in  case  of  shcHrtage,  see  Skbv- 

lOE,  18, 19. 

PREPAYMENT  METERS. 

See  Meters. 

PRIVILEGES. 

Exclusive  taxicab  privileges  at  railroad  station,  see  Disobihina- 
WON,  17. 

Requiring  public  utility  to  secure  certificate  of  public  convenience 
before  entering  occupied  territory  as  denial  of,  see  Constitu- 
tional Law,  11. 

PROCEDURE. 

See  also  PABTiEa 

Right  upon  second  appeal  to  raise  for  the  first  time  the  ques- 
tion of  jurisdiction  of  the  Commission,  see  Commissions,  2. 

Sufficiency  of  petition  requesting  alteration  and  repair  of  crossing 
structure,  see  Cbossings,  1. 

Time  for  filing  reparation  claim,  see  Repabation,  4. 

Annotation  on  remedy  of  patron  to  recover  excess  charge  collected 
pending  proceedings  to  test  validity  of  rate,  p.  2&8. 

PRODUCING  COMPANY. 

Charge  by  produciijg  company  to  distributing  company  for  deotric 
energy,  see  Rates,  27. 

PROMOTION  EXPENSES. 

Allowance  for  cost  of  promotion  and  financing,  see  Yacuation,  27. 

PROPERTY. 

Requiring  public  utility  to  procure  certificate  of  public  convenience 
before  entering  occupied  territory  as  denial  of  right  to  own 
property,  see  Consttfutional  Law,  11. 

Elements  of  property  depreciable,  see  Depreciation,  3. 

Value  of  property  as  affecting  amount  of  bond  issues,  see  Seoobitt 
Issues,  8,  0. 
P.U.R.1918E. 
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PROPERTY  NOT  USED  OR  U8EPUI.. 

Non-operating  property  not  considered  for  purposes  of  rate  analysis, 

see  Retubv,  1. 
Allowance  for,  in  valuation  proceedings,  see  Valuatioit,  35-38. 

PROSPECTIVE  PATROir. 

See  Consumers  and  Patbons. 

PUBUO  OOHVENIENOE  AHD  HSOBSSITT. 

See  Cebtqicates  of  Conveiokngb  and  Necessitt. 

PUBLIC  FERRIES. 

See  Febbies. 

PUBLIC  INTERESTS. 

Consolidation  of  competing  telephone  systems  as  being  in  public 
interest^  see  Moitopolt  Ain>  Coicpetition,  1. 

PUBLIC  UTILITIES.  • 

/•  WhMt  constitutes  a  **puWe  utUity,''  I-IO. 
a.  Tests  of  status,  l^S. 

1.  Limited  or  unrestricted  service,  i— *. 

H^,  Lack  of  franchise,  5. 

8.  Failure  to  file  rate  schedtUe,  6. 

4»  Furnishing  service  through  patrons*  plant,  7. 

5.  Furnishing  service  under  long  term  contracts,  S* 
h.  Character  of  company  or  person,  9,  lO. 

1.  Land  company  furnishing  water,  9. 

2,  Individual  furnishing  public  service,  10. 

See  Atttomobicbs;   EuDCTBicmr;   Gas;   Heating;   Intbbubban  Kail- 

WATS;     IbBIGATION;     MONOBAILS;     MtTNICIPAI.    PLANTS;     NATUBAL 

Gas;    Kailboads;    Stm^m    Heating;    Stbeet    Railways;    Tsub- 
gbaphs;  Telephones;  Wateb. 
See  also  Appeal  and  Review;  Appobtbonment;  Cebthioateb  or  Con- 
venience  AND   KEOESSITY;    COMMISSIONS;    CONSTITUTIONAL   LaW; 

Depreciation;  Disgbimination  ;  Fbanchibes;  Inteboobpobatb 
Relations;  Intebstate  Commebce  .CoMKi8Si<»f ;  Monopoly  and 
CoMPBTinoN;  Payment;  Rates;  Repabation;  Rbtixbn;  Segubitt 
Issues;  Sebvicb;  Valuation. 

Diflonssion  as  to  the  power  of  the  state  to  regulate  public  utllHiei» 
p.  901. 

J.  What  constitutes  a  ^^public  utiUty." 

Street  railway  etnupaay  as  public  utility  within  the  meaning  ol  the 

Wisconsin  statute,  see  Commissions,  7. 
P.U.R.1918E. 
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PUBLIC  UTILITIES— con«intted 

a.  Te8t8  of  si{ttus» 

1,  HmUed  or  unrestricted  service* 

1.  A  railroad  company,  although  incorporated  as  a  common  carrier, 
is  not  a  public  utility  or  a  common  carrier  in  fact  where  it  has  been 
operated  solely  for  the  private  convenience  and  business  of  lumber  com- 
panies controlling  it,  since  the  test  of  its  status  is  the  service  it  had 
engaged  in  rather  than  the  statement  in  its  articles  of  incorporation. 
Re  Butte  &  P.  R.  Co.  (Cal.)   448. 

2.  A  corporation  chartered  for  the  purpose  of  buying  and  sell- 
ing grain,  and  selling  and  storing  grain  for  its  own  use,  which  has  never 
engaged  in  the  public  warehouse  business,  and  has  never  published  rates 
for  storage  of  grain  or  other  goods,  or  in  any  way  held  itself  out  to 
the  public  as  receiving  goods  or  grain  for  storage,  is  not  a  public 
utility  subject  to  the  jurisdiction  of  the  Illinois  Commission.  Re  Win- 
chester Farmers'  Elevator  &  Mercantile  Co.  (111.)  849. 

3.  A  ferry  which  for  a  large  number  of  years  has  been  operated  as 
a  public  ferry  for  compensation,  acconunodating  the  general  public  with 
well-established  landings  and  roads  leading  in  both  directions,  so  kept 
up  as  to  permit  safe  travel  to  regularly  established  highways,  is  a 
"public  ferry"  under  the  jurisdiction  of  the  Idaho  Commission.  Walters 
V.  Neil. (Idaho)  650. 

4.  Irrigation  companies  organized  as  public  utilities,  which  have 
appropriated  water  for  the  irrigation  of  certain  lands,  and  have  so 
applied  it,  which  have  obtained  franchises  from  certain  coimties  as 
public  utilities,  which  have  held  themselves  out  to  serve  anyone  within 
the  area  of  service  for  compensation,  and  which,  by  advertising  or 
otherwise,  have  solicited  business  generally  from  everyone  within  such 
area,  are  public  utilities  subject  to  the  jurisdiction  of  the  California 
Commission;  and  the  fact  that  a  particular  company  has  entered  into 
water  contracts  with  respect  to  certain  lands  is  immaterial.  Nunn  v. 
Sutter-Butte  Canal  Co.  (Cal.)  663. 

2,  LacTc  of  franchise, 

5.  The  mere  fact  that  a  steam  heating  company  has  no  franchise 
from  a  city  authorizing  it  to  engage  in  the  steam  heating  business  does 
not  prevent  it  from  being  a  public  utility,  so  as  to  give  the  Public 
Service  Commission  jurisdiction  over  it,  where  it  appears  that  the  com- 
pany had  been  granted  numerous  permits  from  the  city  authorizing  it 
to  lay  its  pipes  in  the  streets  and  alleys,  and  its  charter  from  the  state 
authorizes  it  to  engage  in  the  heating  business,  which  is  defined  as  a 
public  utility  by  the  Public  Service  Copunission  Law.  Re  Union  Elec- 
tric Light  &  P.  Co.  (Mo.)  490. 

3.  Failure  to  fUe  rate  schedule. 

6.  The  mere  fact  that  a  oompsAy  had  failed  to  file  a  aehedule  of 
rates  for  steam  heating  does  not  reader  it  a  private  company  rather 
P.U.R.1918E.  68 
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PUBLIC  UTILITIES— continued. 

than  a  public  utility  subject  to  the  regulation  of  the  Missouri  Com- 
mission.    Re  Union  Electric  Light  &  P.  Co.  (Mo.)  490. 

4.  Furnishing  service  through  patron's  plant, 

7.  A  steam  heating  company  is  a  public  utility  and  subject  to  the 
regulation  of  the  Commission  in  its  relation  to  a  patron,  although  it 
does  not  convey  the  steam  through  the  streets  or  other  public  places, 
but  furnishes  it  to  him  by  means  of  a  plant  located  on  his  premises  and 
leased  from  him.    Re  Union  Electric  Light  ft  P.  Co.  (Mo.)  490. 

5.  Furnishing  service  under  long  term  contracts. 

8.  A  company  is  not  acting  in  a  private  capacity  rather  than  as  a 
public  utility  so  as  to  be  outside  of  the  regulatory  powers  of  the  Mis- 
souri Conmiission,  because  it  furnishes  steam  heat  and  electricity  under 
long  term  contracts  at  fixed  compensation,  using  the  plants  of  the 
patrons,  the  company  being  required  to  furnish  no  capital  investment, 
but  only  fuel,  labor,  and  supplies.  Re  Union  Electric  Light  &  P.  Co. 
(Mo.)  490. 

h.  Character  of  company  or  person^ 
1.  Land  company  furnishing  water, 

Ri^t  of  land  company  to  transfer  water  system  without  authority  of 
the  Commission,  see  Sale,  .1. 

9.  A  land  company  owning  and  operating  a  water  system,  which 
undertakes  to  supply  water  for  compensation  to  all  who  apply  within  a 
designated  tract  of  land  to  which  the  water  was  dedicated,  is  a  pub- 
lic utility  subject  to  the  jurisdiction  of  the  Commission,  and  not  a  mu- 
tual company,  although  it  was  the  intention  of  the  land  company  that 
ultimately  the  water  system  should  be  operated  upon  a  mutual  basis  for 
the  sole  benefit  of  the  landowners.  Compton  v.  Richfield  Land  Co.  (Cal.) 
603. 

2.  Individual  furnishing  puhlic  service, 

10.  A  company  owned  by  an  individual  and  operating  an  electric 
plant  for  the  purpose  of  supplying  service  to  the  public  is  an  electrical 
corporation  within  the  meaning  of  the  Missouri  Public  Service  Com- 
mission Law  so  as  to  subject  it  to  the  jurisdiction  of  the  Commission. 
Re  Fayette  Light,  Ice  &  Coal  Co.  (Mo.)  414. 

PUll!PAGE. 

Electric  rates  for  pumping*  water  for  water  utility,  see  Raxss,  25, 
26. 

PUMPING  PLANT. 

Depreciation  on  electric  pumping  plant  to  be  charged  as  an  output 
expense,  see  ApPOBnoifMBNT,  8. 
P.U.R.1918E. 


Digitized  by  LjOOQIC 


INDEX.  1075 

RADIATION. 

Rules  governing  radiation  for  hot  water  heating,  see  Sebvice,  16. 

BAHAOADS. 

Certificates  of  convenience  and  necessity  for  construction  of 
monorail  railroad,  see  Cebtificates  of  Ck>NVENiBNCE  and 
Necessity,  2. 

Power  of  Commission  to  regulate  use  of  land  on  which  sidetrack 
is  located,  see  Commissions,  4. 

Discrimination  in  class  freight  rates,  see  Discbimination,  13. 

Refusal  of  steam  railway  company  to  accord  electric  railway  com- 
pany the  same  privileges  granted  to  steam  railroads  as  unlaw- 
ful discrimination,  see  Discrimination,  16. 

Exclusive  taxicab  privileges  at  railroad  station,  see  Discrimina- 
tion, 17. 

Taking  by  electric  railway  of  part  of  right  of  way  of  steam  rail- 
road as  a  "levy"  under  the  act  of  congress  placing  railroads 
in  the  hands  of  the  President,  see  Eminent  Domain,  1. 

Construction  of  statutes  prohibiting  paralleling  of  railroads,  see 
Monopoly  and  Competition,  8. 

Railroad  incorporated  as  common  carrier  but  furnishing  private 
service  as  public  utility,  see  PunLio  Utilities,  1. 

Government  control  of  railroads  as  affecting  power  of  state  Commis- 
sion to  require  railroad  to  give  service  before  increasing  rates, 
see  Rates,  18. 

Railroad  freight  rates,  see  Rates,  31-33. 

Power  of  Interstate  Commerce  Commission  to  compel  carriers  to 
provide  ^hipping  facilities  as  limiting  power  of  state  Com- 
mission, see  Service,  7. 

Government  needs  on  account  of  war  as  affecting  duty  to  furnish 
shipping  facilities,  see  Service,  20. 

Abandonment  of  branch  ^ine,  see  Service,  21,  22. 

Need  for  union  passenger  station  and  freight  terminal,  see  Serv- 
ice, 23. 

Street  railway  company  to  report  delays  at  railroad  crossings,  see 
Service,  24. 

Table  showing  increase  in  cost  since  1914  of  some  of  the  principal 
requirements  of  railroads,  p.  370. 

1.  The  employment  of  a  dining  car  conductor,  although  he  may  be 
<salled  upon  for  any  of  the  duties  of  a  brakeman,  does  not  satisfy  the 
requirements  of  a  Full  Crew  j^ct  that  a  brakeman  shall  constitute  one 
of  the  members  of  the  train  crew.  Public  Service  Commission  v.  L.Jti- 
more  &  0.  R.  Co.  (Pa.)  161. 

KATES. 

J.  In  general,  1^-3, 

n.  Jurisdiction,  powers,  and  duties  of  Commission,  4^18. 
a.  In  general,  4—7. 
h.  To  increase  statutory  maximum  rates,  S, 

P.U.R.1018E. 
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RATES,  U^—continued. 

o.  To  change  franchise  rates,  9^16, 

d.  To  fix  rate  for  prospective  patrons,  17. 

e.  Limitation  of  power  of  Commission,  IS. 

JII.  Notice  of  change  in  rates;  filing  of  schedules,  19'-4dS* 
JV.  Discrimination. 
V.  Bates  of  particular  utilities,  24— 40. 

a.  Electricity,  24-27, 

h.  Inteintrban  railways,  2S, 

c.  Irrigation,  29, 

d.  Rates  for  municipal  plants,  30* 

e.  Railroads,  31—33. 

f.  Steam  heating,  34, 

g.  Street  railways,  35,  30. 
h.  Telephones,  37,  3S. 

i.  Water,  39,  40. 

I,  in  general. 

Payment  of  bills  for  service,  see  Payment. 

Failure  to  file  schedule  of  rates  as  rendering  utility  a  private  company 

rather  than  a  publiq  utility,  see  Public  Utilities,  6. 
Refund  on  account  of  excessive  rate,  see  Rbpabation. 
Emergency  relief  from  war  conditions,  see  Return,  12-15. 

Annotation  on  duty  of  utility  to  observe  franchise  rates  until 
changed  by  Commission,  p.  288. 

Discussion  of  the  distinction  between  the  terms  fair,  reasonable 
and  sufficient  as  applied  to  rates,  p.  733.  • 

1.  A  utility  which  by  contract  has  accepted  the  burden  of  proof 
that  any  increase  in  rates  is  just  and  reasonable  cannot  put  into  effect 
a  new  schedule  until  it  has  proved  to  the  Commission  after  investiga- 
tion, that  the  proposed  rate  is  just  and  reasonable.  Public  Service 
Commission  v.  Iroquois  Natural  Gas  Co.   (N.  Y.)  410. 

2.  In  a  suit  for  an  injunction  to  restrain  the  putting  into  effect  of 
a  new  rate  by  a  utility,  the  offer  of  the  utility  to  issue  rebate  certifi- 
cates with  bills  for  service,  and  to  deposit  money  in  a  bank  to  secure 
reimbursement  in  case  the  proposed  new  rates  be  held  unreasonable 
after  investigation,  cannot  be  given  any  controlling  weight.  Public 
Service  Commission  v.  Iroquois  Natural  Gas  Co.  (N.  Y.)  419. 

3.  The  filing  of  a  schedule  of  rates  hy  a  utility,  a  complaint  made 
in  respect  thereto,  by  the  mayor  of  the*  city  in  which  the  utility  oper- 
ates, and  steps  taken  through  the  Public  Service  Commission  to  investi- 
gate the  reasonableness  of  the  proposed  schedule,  constitute  "proceed- 
ings" within  the  meaning  of  a  stipulation  providing  that  the  utility  "in 
any  proceedings  to  fix  the  rate  or  rates  which  shall  be  charged"  lias 
the  burden  of  proving  that- any  increase  in  the  present  rates  is  just  and 
reasonable  Public  Service  Conunission  y.  Iroquois  Natural  Gas  Co. 
(N.  Y.)  419. 

P.U.R.1918E. 
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RATES — continued, 

II.  JurisdicUan,  powers,  and  duties  of  Cotntnisaion, 
a.  In  general. 

Power  of  Commission  to  regulate  rates  as  affected  by  contract  or  fran- 
chise provisions  fixing  rates,  see  CoNSTiTunoNAii  Law,  ^7. 

Power  of  Commission  to  equalize  discriminatory  rates  notwithstanding 
contract  as  to  rates,  see  Discrimination,  4. 

Power  of  Commission  to  raise  fares  of  a  street  railway  company  where 
they  will  indirectly  affect  interstate  commerce,  see  Interstate 
Commerce,  1. 

Policy  of  Indiana  Commission  to  granting  of  permanent  rate  increases 
based  on  temporary  war  conditions,  see  Return,  8. 

4.  The  Public  Service  Commissions  Law  gives  the  Commission  power 
to  regulate  and  control  natural  gas  corporations.  Public  Service  Com- 
mission V.  Iroquois  Natural  Gas  Co.  (N.  Y.)  419. 

6.  Upon  the  reversal  of  an  order  fixing  joint  rates,  the  Colorado 
Commission  is  not  required  to  revise  a  subsequent  order  respecting  the 
division  of  such  rates,  where  the  rates  had  been  changed  and  the  period 
for  which  such  division  was  in  operation  had  expired.  Denver  &,  S.  L. 
R.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.   (Colo.)    833. 

6.  The  Colorado  Commission  is  without  power  to  make  divisions  of 
joint  rates  after  such  rates  have  gone  out  of  existence,  having  been 
changed  by  the  Commission,  although  the  order  fixing  the  rates  in 
question  had  been  reversed  by  the  supreme  court,  where  the  operation 
of  such  order  had  not  been  suspended  pending  an  appeal.  Denver  &  8. 
L.  R.  Co.  V.  Chicago,  B.  k  Q.  R.  Co.  (Colo.)  833. 

7.  Rate  schedules  filed  in  accordance  with  a  prior  determination  of 
the  New  Jersey  Board  as  to  what  rates  were  just  and  reasonable  be- 
come effective  upon  being  filed  because  of  such  prior  determination, 
and  no  new  expression  by  the  Board  is  necessary.  Re  Public  Service 
Electric  Co  (N.  J.)  898. 

l>.  To  increase  statutory  maximum  rates. 

8.  The  Washington  Public  Service  Commission  has  no  power  to 
authorize  a  street  railway  company  to  charge  more  than  5  cents  for 
one  continuous  ride  within  the  corporate  limits  of  any  city  or  town, 
notwithstanding  the  income  of  the  company  is  not  sufficient  to  pay  a 
reasonable  return  upon  its  property  and  provide  adequate  and  sufficient 
service,  since  the  express  provision  in  §  25  of  the  act,  that  no  street 
railway  company  shall  charge  more  than  5  cents  for  such  a  ride,  cannot 
be  considered  abrogated  by  the  provision  in  §  53  of  the  law,  giving  the 
Commission  power  to  determine  just,  reasonable,  and  sufficient  rates,  or 
§  9  of  the  act,  which  provides  among  other  things  that  all  charges  for 
any  service  rendered  shall  be  just,  fair,  reasonable  and  sufficient,  and 
that  every  common  carrier  must  provide  safe,  adequate,  and  sufficient 
service.  State  ex  rel.  Tacoma  R.  &  Power  Co.  v.  Public  Service  Com- 
mission (Va.)  277, 

P.U.R.1918E. 
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RATES— continued. 

o.  To  change  franchise  ratee^ 

9.  The  Public  Sendee  ComiiiiBeion  Law  of  Washington  does  noiy 
either  by  its  terms  or  by  necessary  implication,  confer  power  upon  the 
Public  Service  Commission  to  modify  or  abrogate  franchise  provisions 
requiring  a  street  railway  company  to  pave  between  its  tracks  and  1 
foot  on  either  side,  to  contribute  to  the  cost  of  bridges,  to  pay  a  certain 
percentage  of  its  gross  earnings  to  the  city,  and  to  permit  certain  officers 
or  employees  of  the  city  to  be  transported  free,  which  provision  had 
previously  been  imposed  by  the  city  when  granting  the  franchise  to  the 
company  under  an  express  authorization  of  the  legislature,  although  the 
income  of  the  company  is  not  sufficient  t-o  pay  a  reasonable  return  upon 
the  value  of  the  property  devoted  to  the  public  service  and  to  provide 
an  adequate  and  sufficient  service.  State  ex  rel.  Tacoma  R.  &  Power  Co. 
V.  Public  Service  Commission  (Wash.)  277. 

10.  A  New  York  Commission  is  without  power  to  authorize  a  eharge 
for  transfers  between  the  lines  of  an  operating  street  railway  company, 
one  or  more  of  whose  franchise  consents  from  the  city  contains  a  pro- 
vision limiting  the  company  to  a  fare  of  5  cents  for  a  single  oontinuoua 
journey  between  any  two  points  on  its  lines.  Re  Third  Ave.  R.  Go. 
(N.  Y.)  100. 

11.  A  New  York  Commission  has  no  jurisdictiim  to  authorize  a 
charge  for  transfers  contrary  to  a  maximum  rate  provision  in  a  fran- 
chise inserted  at  the  command  of  the  legislature,  notwithstanding  a 
proviso  in  the  same  franchise  that  "nothing  in  this  contract  shall  be 
construed  as  in  any  way  limiting  the  pres^it  or  future  jurisdiction  of 
the  Public  Service  Commission  of  the  state  of  New  York.  Re  Third 
Ave.  R.  Co.  (N.  Y.)   100. 

12.  The  jurisdiction  of  a  New  York  Commission  to  require  a  charge 
for  transfers  between  the  lines  of  two  street  railway  companies,  one  of 
which  is  operated  under  a  maximum  rate  franchise,  is  not  limited  by 
the  fact  that  at  numerous  points  there  is  a  joint  operation  of  the  tracks 
under  a  statute  providing  in  such  a  case  for  a  single  fare  for  a  con- 
tinuous trip  between  points  on  the  two  lines  not  higher  than  the  fare 
lawfully  charged  by  either  of  the  corporaticms.  Re  Third  Ave.  R.  Co. 
(N.  Y.)   100. 

13.  A  New  York  Commission  has  jurisdiction  to  impose  an  addi* 
tional  charge  for  transfers  between  a  street  railway  company  operating 
under  a  maximum  rate  franchise  provision  and  companies  operated 
independently  and  in  no  respect  legally  controlled  by  it  Re  Third  Ave. 
R.  Co.  (N.  Y.)  100. 

14.  A  New  York  Commission  has  jurisdiction  to  permit  an  addi- 
tional charge  for  transfers  between  lines  of  independent  companies  that 
have  no  connection  with  each  oUier  except  for  the  fact  that  a  railway 
company  operating  under  a  maximum  rate  franchise  has  a  controlling 
interest  in  the  stock  of  each  of  them.  Re  Third  Ave.  R.  Co.  (N.  Y.) 
100. 

15.  A  maximum  rate  provision  in  the  consent  of  a  municipality  to 
the  operation  of  a  street  railway  does  not  deprive  a  New  York  Com- 
P.U.R.1918E. 
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mission  of  jurisdiction  to  impose  an  additional  charge  for  transfers, 
where  the  consent  was  given  pursuant  to  a  mandate  of  a  statute  and 
the  conditions  as  to  fare  are  no  different  from  those  which  the  statute 
itself  contains.    Re  Third  Ave.  R.  Co.  (N.  Y.)  100. 

16.  The  jurisdiction  of  a  New  York  Commission  to  impose  a  charge 
for  transfers  between  the  lines  of  a  railroad  operating  under  a  maxi- 
mum rate  franchise  and  the  lines  of  companies  not  included  in  or  con- 
trolled by  it  through  stock  ownership  or  otherwise  is  not  affected  by 
trackage  agreements  or  by  previous  orders  of  the  Commission  which 
are  not  merely  declara^ry  of  a  duty  otherwise  imposed  by  and  through 
franchise  contracts.    Re  Third  Ave.  R.  Co.  (N.  Y.)  100. 

d.  To  fix  rate  for  prospective  patrons, 

17.  The  California  Commission  has  no  jurisdiction  to  establish  a 
rate  to  be  paid  by  a  person  who  does  not  desire  to  purchase  water  or 
to  be  placed  in  the  status  of  customer  of  a  public  utility  water  com- 
pany, with  the  right  to  call  on  the  utility  for  water  whenever  he  de- 
sires to  do  so.    Nunn  v.  Sutter-Butte  Canal  Co.   (Cal.)   563. 

e.  Limitation  of  power  of  Commission, 

18.  The  Maine  Commission  refused  to  permit  a  railroad  to  increase 
its  rates  without  the  thirty-day  notice  required  by  statute,  although 
it  was  contended  that,  under  the  Federal  legislation  authorizing  the 
taking  over  of  the  railroads  by  the  government,  the  state  commissions 
were  deprived  of  all  power  over  the  rates  of  railroads;  since  the  Com- 
mission was  not  convinced  that  Congress  had  taken  away  or  intended 
to  take  away  the  regulation  of  matters  purely  of  local  concern.  Re 
Bangor  &  A.  R.  Co.   (Me.)   476. 

ni.  Notice  of  change  in  rates,*  filing  of  schedules. 

19.  Rates  found  to  be  reasonable  by  the  New  Jersey  Board  will  re- 
main the  lawful  rates  until  new  rates  are  established,  pursuant  to  law, 
notwithstanding  the  ^dstence  of  contracts  providing  for  different  rates. 
Re  Public  Service  Electric  Co.  (N.  J.)  898. 

.  20.  Up<m  an  application  by  a  utility  for  an  increase  in*  rates,  notice 
to  every  patron  of  the  utility  is  not  required  by  the  New  Jersey  Public 
Utilities  Act,  since  such  notice  would  be  practically  impossible;  but  a 
substantial  notice  of  the  application,  through  newspapers  and  other- 
wise, is  sufficient.  Re  Public  Service  Electric  Co.  (N.  J.)  898. 
^  21.  Permission  to  put  into  effect  radical  changes  in  the  existing 
tariffs  of  electric  railway  companies  on  less  than  statutory  notice  was 
denied  where  urgent  necessity  therefor  was  not  made  to  appear,  al- 
though the  applications  were  indorsed  by  the  Federal  government  pur- 
suant to  its  general  financial  policy  adopted  in  connection  with  its 
operation  of  the  steam  railroads  of  the  country.  Re  Washington,  B.  & 
A.  Electric  R.  Co.  (Md.)  186. 

22.  Although  a  general  rate  case  is  pending,  the  Missouri  Commis- 
P.U.R.1918E. 
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sion,  in  view  of  the  advance  in  the  cost  of  coal,  labor,  and  taxes,  author- 
ized an  electric  utility  to  put  into  effect  an  emergency  schedule,  the 
increase  in  the  cost  of  coal  being  taken  care  of  by  a  "coal  rider,"  in 
view  of  the  fact  that  the  price  of  coal  would  undoubtedly  be  subject 
to  great  variations.     Re  Union  Electric  Light  &  P.  Co.   (Mo.)   490. 

23.  Notwithstanding  a  rate  schedule  provides  the  return  allowed  by 
the  Commission,  the  utility  haa  a  further  interest  in  the  manner  in 
which  the  cost  of  the  service  is  divided  among  its  patrons,  since  the 
cost  of  the  service  is  controlled  to  a  large  degree  by  the  total  business 
done  by  the  company.  Greensburg  y.  Westmoreland  Water  Co.  (Pa.) 
713. 

IV.  Disorhninati&n. 

Discrimination  in  rates,  see  Discbimination,  1-16. 

F.  Bates  of  particular  tttilUiea. 

a.  Electricity, 

Statement  that  the  cost  of  fuel  is  not  the  same  proportion  of  the 
charge  against  the  small  electric  user  as  it  is  against  the  large  user, 
p.  610. 

Discussion  as  to  duty  of  utility  taking  over  private  plant  of  con- 
sumer as  part  of  contract  to  furnish  service,  p.  529. 

Discussion  as  to  the  disadvantage  of  an  electric  rate  schedule 
which  varies  with  the  cost  of  coal  per  ton  and  wages  per  man-hour,  p. 
507. 

Discussion  as  to  effect  on  manufactures  of  variable  electric  rates, 
p.  509. 

Discussion  of  thermal  efficiency  of  steam  plant,  p.  518. 

Discussion  of  efficiency  of  isolated  plants  as  affecting  proper  rates 
for  electricity,  p.  517. 

24.  A  minimum  charge  for  electric  service  on  a  monthly,  rather  than 
an  annual,  basis,  was  held  reasonable.  Salisbury  v.  Salisbury  Light, 
Heat  &  P.  Co.  (Md.)   331. 

25.  In  a  proceeding  to  fix  the  compensation  of  an  electric  company 
for  pumping  water  for  a  water  utility,  the  reasonableness  of  the  appar- 
ent unit  charge  of  generating  electricity  per  kw.  hr.  may  be  tested  to  a 
certain  extent  by  comparison  with  similar  data  pertaining  to  other 
plants.     Re  Bangor   (Wis.)   436. 

26.  The  reasonable  service  charge  for  pumping  done  by  an  electric 
company  for  a  municipal  water  utility  may  properly  be  considered  from 
a  standpoint  of  what  the  corresponding  expense  would  be  in  connection 
with  a  separate  plant  owned  and  operated  by  the  village  and  designed 
to  give  the  same  grade  of  service.  Re  Bangor  (Wis.)  436. 

27.  The  rate  for  excess  power  delivered  by  one  electric  utility  to 
another  should,  during  the  emergency  created  by  the  war,  be  such  as  to 
encourage  the  greatest  utilization  of  surplus  energy  in  the  conservation 
P.U.R.1918E. 
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of  fuel  oiL    Re  Gonstrueiioii  &  Operation  of  Electric  Utilities  (Cal.) 

793. 

h.  lnUerurhan  railways, 

28.  Upon  authorizing  a  general  increase  in  railway  rates  the  Maine 
Commission  authorized  an  increase  in  rates  for  commutation  tickets  in 
proportion  with  the  increase  in  regular  rates.  Re  Lewiston,  A.  &  W. 
Street  R.  Co.  (Me.)  681. 

o.  Irrigation, 

Adjustment  of  schedule  to  permit  the  continuance  of  contraot  rates  for 
irrigation,  see  Discrimination,  12. 

20.  Irrigation  rates  on  a  measured  basis  are  preferable  to  those 
based  on  the  number  of  acres  irrigated.  Nunn  v.  Sutter-Butte  Canal 
Co.   (Cal.)   563. 

d.  Rates  for  municipal  pUmts, 

Factors  to  be  considered  in  fixing  rates  for  municipal  plant,  see  Retubn, 
25-29. 

30.  Since  the  minimum  rate  which  a  municipal  water  utility  estab- 
lished primarily  for  fire  protection  must  collect  from  commercial  con- 
sumers is  the  additional  cost  of  furnishing  such  service  and  the  maxi- 
mum rate  which  the  utility  can  successfully  apply  in  practice  is  deter- 
mined by  tlie  value  of  the  service,  a  reasonable  rate  for  such  service, 
therefore,  may  fall  anywhere  between  such  limits  depending  on  local 
conditions,  although  such  rate  may  be  too  low  to  produce  sufficient 
revenues  to  cover  such  portion  of  the  output  costs  and  fixed  charges 
as  would  be  prorated  to  the  commercial  service  if  the  apportionments 
of  the  costs  were  based  on  the  assumption  that  the  functions  of  the 
water  utility  were  of  equal  importance.    Re  Elmwood  (Wis.)  567. 

e.  Railroads, 

Discrimination  in  class  freight  rates,  see  Discrimination,  13. 

Annotation  on  excess  passenger  fares,  p.  383. 

Annotation  on  refund  for  unused  commutation  tidcets,  p.  384. 

Annotation  on  freight  rates,  p.  384. 

Annotation  on  demurrage  charges,  p.  386. 

Annotation  of  transit  privileges,  p.  388. 

Annotation  of  joint  rates,  p.  389. 

Annotation  on  rates  for  specific  conunodities,  p.  389. 

Annotation  on  switching  cliarges,  p.  387. 

Discussion  of  the  history  of  the  various  freight  tariffs  in  Official 
Classification  territory,  p.  364. 

Discussion  of  equitability  of  the  "Michigan  1895  Mileage  Scale," 
fixing  freight  rates,  p.  366. 
P.U.R.1918E. 
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Discussion  of  probable  effect  of  the  emergency  govemment  control 
of  railroads  and  state  tariff,  p.  382. 

31.  Common  knowledge  of  the  necessity  of  large  additional  expendi- 
tures for  new  equipment  and  enlarged  terminals  created  by  abnormal 
war  traffic,  and  of  the  greatly  increased  operating  expense,  justifies  the 
'Conclusion  that  railroad  freight  rates  deemed  reasonable  in  1014  will 
not  meet  the  carriers'  demands  during  war  conditions.  Re  General  Ad- 
vance in  Class  Rates  (Mich.)  362. 

32.  The  difference  in  freight  rates,  reflecting  different  and  more  ex- 
pensive operating  conditions,  which  may  be  applied  without  discrimina- 
tion, must  be  determined  by  the  application  of  the  usual  principles  of 
rate  making,  including  what  the  traffic  will  bear  and  what  those  served 
•can  afford  to  pay.    Re  General  Advance  in  Class  Rates  (Mich.)  362. 

33.  Great  consideration  should  be  given  the  question  of  public  policy 
in  fixing  class  freight  rates  for  an  entire  state,  so  as  to  equalize  the 
burden  of  the  increase,  by  imposing  the  heaviest  portion  on  that  section 
of  the  state  economically  most  able  to  bear  it.  Re  General  Advance 
in  Class  Rates  (Mich.)  362. 

/.  Steam  heating. 

Power  of  Commission  to  change  rates  for  steam  heating  fixed  by  long 
term  contracts,  see  Constitutional  Law,  6. 

34.  The  Missouri  Commission  refused  to  approve  a  schedule  of  rates 
for  steam  heating  where  the  proposed  schedule  continued  the  company's 
right  to  bargain  with  each  consumer  separately,  and  the  effect  of  the 
schedule  would  be  to  create  as  many  classes  of  consumers  as  there  are 
consumers.    Re  Union  Electric  Light  &  P.  Co.  (Mo.)  490. 

g.  Street  railways. 

Reduced  street  railway  fares  to  school  children,  see  Discbimination,  7. 
Increase  in  street  car  fares  as  enaergency  relief  from  war  conditions,  see 

Return,  12-15. 
Car  mile  basis  of  rates,  see  Retubn,  14. 
Effect  of  change  from  flat  rates  to  zone  system  on  street  railroad,  see 

Retubn,  15. 

Discussion  as  to  policy  of  charging  for  transfers  under  certain  cir- 
cumBtancus,  p.  145. 

Discussion  of  justice  of  charging  for  transfers,  p.  147. 

Discussion  of  disadvantages  of  long  overlapping  fare  zones,  p.  689. 

35.  The  Missouri  Commission,  in  providing  relief  from  emergency 
war  conditions,  authorized  an  increase  in  street  railway  rates  from  5 
to  6  cents  in  u  city,  rather  than  the  establishment  of  a  zone  system 
or  a  charge  for  transfers.    Kansas  C.  R.  Co.  v.  Kansas  City  (Mo.)   190. 

36.  A  zone  system  of  suburban  and  inter  urban  electric  railway  rates 
is  necessary  in  order  to  do  justice  to  the  utility  on  the  one  hand,  and 
at  the  same  time  bring  about  a  relative  correspondence  between  the 
fare  charged  and  the  actual  cost  of  the  service  performed.  Milwaukee 
Electric  R.  &  Light  Co.  v.  Milwaukee   (Wis.)   1. 

P.U.R.1918E. 
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h.  Telephones. 

Discussion  of  illegality  of  operation  on  an  assessment  basis  of  tele- 
phone company  furnishing  general  service,  p.  553. 

37.  A  method  of  classifying  telephone  subscribers  on  the  basis  of  the 
number  of  connections  on  each  line,  applied  without  distinction  to  both 
urban  and  suburban  service,  by  which^  upon  the  occurrence  of  a  tem- 
porary vacancy  the  rate  to  the  remaining  subscribers  is  automatically 
increased  to  that  which  is  prescribed  in  the  tariff  for  the  smaller  num- 
ber of  connections,  regardless  of  the  rate  applicable  when  the  subscriber 
contracted  for  the  service,  is  not  reasonable.  Littlepage  v.  Mosier 
Valley  Teleph.  Co.  (Or.)   426. 

38.  It  is  not  unfair  to  require  the  subscribers  of  six  rural  exchanges 
for  which  a  flat  switching  charge  is  established,  to  pay  the  same  with- 
out requiring  subscribers  of  the  town  telephone  company  to  pay  a  like 
charge,  in  view  of  the  facts  that  to  require  the  subscribers  of  the  town 
company  to  pay  the  switching  charge  to  six  other  exchanges  would  be 
prohibitive,  that  the  town  company  had  60  per  cent  as  many  subscrib- 
ers as  the  other  six  companies  combined,  and  that  none  of  the  six  rural 
companies  desires  to  charge  for  calls  from  the  town  company.  He  Cen- 
tral Indiana  Teleph.  Co.   (Ind.)    859. 

.  i.  Water. 

Discrimination  in  water  rates,  see  Discbimination,  15. 

39.  In  classifying  consimiers  served  with  water  through  g-inch 
meters  for  the  purpose  of  fixing  a  readiness-to-serve  charge  which 
included  no  water,  the  Pennsylvania  Commission  based  the  division 
upon  the  number  of  fixtures,  rather  than  upon  consumption,  since  con- ' 
sumption  is  not  necessarily  a  measure  of  demand,  nor  of  value  of  serv- 
ice, and  the  division  adopted  would  avoid  the  disadvantages  of  a  step 
schedule,  and  was  based  upon  factors  offering  a  better  measure  of  the 
relative  demand,  and  the  relative  value  of  service.  Greensburg  v.  West- 
moreland Water  Co.   (Pa.)    713. 

40.  Inability  of  a  water  utility  to  place  all  consumers  on  a  metered 
basis  is  not  sufficient  cause  to  place  consumers,  already  provided  with 
meters  and  those  which  it  is  possible  to  provide  meters  for,  on  a  flat- 
rate  basis,  since  only  such  consumers  as  cannot  have  meters  installed 
should  be  served  on  a  flat  rate.    Re  Elm  wood  (Wis.)  557. 

READINESS  TO  SERVE. 

Head  in  ess  to  serve  charge  of  water  utility  for  small  consumers^  see 
PvATES,  39. 

RECEIVERS. 

Receiver  authorized  to  sell  electric  railroad  to  pay  ooBipany's  in- 
debtedness, see  Service,  13. 
P.U.R.1918E. 
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Reduced  rates  to  particulax  classes  of  consumers,  see  Dibgbimiha- 
TION,   5-16. 

BEFUIIB. 

Refund  on  account  of  excessive  charge,  see  Repabatioic . 

BEFUKBIKO. 

Issuance  of  bonds  to  refund  outstanding  obligations,  see  Sbcuutt 
Issues,  5. 

RELIEF. 

Emergency  relief  from  war  conditions  by  increase  in  rates,  see 
Retubn,  12-16. 

REKEWAI.. 

See  Repaibs  and  Replacements. 

RENT. 

Office  rent  for  manager  of  water  utility,  see  Retubn,  34. 
Track  and  equipment  rental  not  to  be  treated  as  an  operating  ex- 
pense of  an  electric  railway,  see  Return,  32. 

REPAIRS  AICD  REPLACEMENTS. 

Sufficiency  of  petition  requesting  alteration  and  repair  of  crossing 
structure,  see  Crossings,  1. 

Losses  due  to  retirement  of  property  to  be  charged  against  depre- 
ciation reserve,  see  Depreciation,  14. 

Right  to  require  consumers  to  provide  for  accrued  depreciation^ 
where  no  provision  has  been  made  for  renewals  and  replace- 
ments, see  Return,  .30. 

Capitalization  of  replacements  of  equipment  or  other  physical  prop- 
erty, see  Security  Issues,  4. 

REPARATION. 

/.  In  general,  1, 
II,  Jurisdiction  of  Commission,  2,  8. 
III.  Limitation  of  actions,  4. 

J.  In  general. 

Annotation  of  refund  for  unused  commutation  tickets,  p.  384. 

Annotation  on  remedy  of  patron  to  recover  excess  charge  collected 
pending  proceedings  to  test  validity  of  rates,  p.  298. 

1.  The  return  of  moneys  collected  in  payment  to  an  irrigation  com- 
pany for  a  so-called  water  right  or  advance  payment  on  rates  will  not 
be  ordered,  where  made  pursuant  to  a  contract  j^ubsequent  to  the  eflfec- 
tive  date  of  the  Public  Utilities  Act,  with  tlie  tentative  approval  of  the 
Commission.  Nunn  v.  Sutter-Butte  Canal  Co.  (Cal.)  563. 
P.U.R.1918E. 
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//.  JurMLictian  of  Commission, 

2.  The  California  Commission  has  jurisdiction  to  award  reparation 
under  §  71  of  the  Public  Utilities  Act,  although  the  rate  complained 
of  has  not  yet  actually  been  paid,  and  is  one  that  has  not  been  estab- 
lished by  the  Commission,  but  by  contract.  Palo  Alto  Gas  Co.  v.  Pacific 
Gas  &  E.  Co.  (Cal.)  288. 

3.  The  California  Commission  has  jurisdiction  to  award  reparation 
although  the  complaint  is  made  by  a  single  person,  rather  than  by 
twenty-five  consumers.  Palo  Alto  Gas  Co.  v.  Pacific  Gas  &  £.  Co. 
(Cal.)  288. 

III.  Limitation  of  actions. 

4.  The  rule  that  a  party  who  has  induced  another  to  refrain  from 
instituting  a  suit  or  pursuing  a  remedy  until  his  right  is  lost  will  be 
estopped  from  interposing  the  defense  of  the  Statute  of  Limitations  is 
inapplicable  to  the  California  Statute  of  Limitations  with  reference 
to  reparation  claims,  since  the  two-year  period  preseribed  by  the  latter 
statute  bars  the  right  itself,  rather  than  the  remedy.  Palo  Alto  Gas 
Co.  V.  Pacific  Gas  &  E.  Co.  (Cal.)  288. 

REPULOEMSNTS. 

See  Rkpaibs  and  Replacements. 

BEPORTS. 

Street  railway  company  to  report  delays  at  railroad  crossings,  see 
Service,  24. 

REPRODUCTION  COST. 

Depreciation  reserve  to  be  based  on  investment  rather  than  repro- 
duction cost,  see  Depkeciation,  1. 
Reproduction  coet  as  measure  of  value,  see  Valuation,  10. 
Ascertainment  of,  see  Valuation,  12-16. 

RESERVE  FUND. 

Depreciation  reserve  fund,  see  Depbboiation. 

RETURN. 

/.  In  general,  1. 
II,  Heasondbleness  of  return^  2^24. 
a.  In  general,  2. 
h.  Factors  to  he  considered,  3^1  S, 

1.  Value  and  cost  of  service,  S, 

2.  Attraction  of  capital  and  mukUenmmee  of  credit, 

a.  War  conditions,  7-15. 
(a)  In  general,  7—10. 
P.U.R.1918E. 
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(h)   Utility  to  hear  part  of  war  Iwrden,  11. 
(c)  Emergency  relief,  12^16. 

(1)  In  general,  12^14. 

(2)  When  emergency  exists,  16. 

c,  Betum  as  a  whole,  10-^18. 

d.  Reasonableness  of  particular  amounts,  19''2^ 

1.  Electricity,  19. 

2,  Telephones,  20,  21. 
a.  Water,  22-^4. 

HI.  Return  of  municipal  plant,  2S—29. 

IV.  Consideration  of  operating  expenses,  80^-44. 

a.  In  general,  30^-32. 

h.  Salaries,  bonuses,  pensions,  etc.,  dJ— dtf. 

c.  Damages  chargeable  to  negligence,  37. 

d.  Allowance  for  flood  and  storm  damage,  38. 

e.  Uneollectable  accounts,  39. 

f.  Payment  to  holding  or  parent  eom/pany,  40. 

g.  Commission  expenses,  41^-44. 

I.  In  general. 

Street  railway  company  not  permitted  to  secure  additional  revenue  by 
discontinuing  sale  of  reduced  rate  school  tickets,  see  DisoBnfUiA- 
TION,  7. 

Discussion  as  to  abuses  of  leasing  utilities  with  guaranteed  retaniy 
p.  923. 

Annotation  on  power  of  ConmiisBion  as  to  the  amount  of  return  a 
public  utility  shall  receive,  p.  357. 

Discussion  of  undesirability  of  imposing  upon  street  railway  com- 
panies the  burden  of  paving  and  repairing  streets,  p.  756. 

1.  For  the  purposes  of  a  rate  analysis,  nonoperating  revenues  of  a 
railway  company  as  well  as  the  nonoperating  property  were  excluded 
from  consideration.  Milwaukee  Electric  H.  &  Light  Co.  y.  Milwaukee 
(Wis.)  1. 

II.  Reasonableness  of  return. 

a.  In  general. 

Annotation  on  reasonableness  of  return  for  public  utility,  p.  356. 

Discussion  of  the  reasonableness  of  public  prejudice  against  allow- 
ing a  utility  to  increase  its  rates,  p.  733. 

Discussion  as  to  duty  of  Commission  to  abrogate  contract  ratea 
producing  insufficient  return,  p.  499. 

2.  It  is  not  necessary  to  have  a  valuation  of  a  utility's  properly  to 
enable  th^  Commission  to  pass  upon  an  application  for  an  increase  in 
rates,  where  it  appears  that  the  utility  has  earned  a  return  of  only 
3.6  per  cent  on  one  half  of  its  investment.  Re  Advanoe  in  Denver  &. 
Interurban  R.  Fares  (Colo.)   827. 

r.U.R.1918E. 
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h.  Factorm  to  he  considered. 

Annotation  on  efficiency  of  management  as  factor  in  fixing  amount 
of  return,  p.  357. 

Annotation  on  competition  as  affecting  amount  of  return,  p.  359. 

Discussion  of  adequate  service  as  a  prerequisite  to  the  collection  by 
the  company  of  a  full  return,  p.  033. 

1.  Value  and  cost  of  service. 

3.  The  most  that  a  utility  company  may  expect  to  charge  is  the 
full  cost  of  its  service,  including  a  reasonable  return  on  the  fair  value 
of  the  property  used;  and  the  most  the  public  should  be  required  to  pay 
under  any  circumstances  is  what  the  service  is  fairly  worth,  even  thougli 
the  fair  worth  of  the  service  may  be  less  than  the  actual  cost.  Salis- 
bury V.  Salisbury  Light,  Heat  &  P.  Co.  (Md.)  331. 

j9.  Attraction  of  capital  and  maintenance  of  eredU. 

Annotation  on  return  to  attract  capital,  p.  358. 

4.  Although  an  increase  in  rates  cannot  be  made  to  provide  funds 
for  needed  improvements,  which  must  be  provided  from  new  capital,  a 
utility  should  be  granted  an  increase  in  rates  where  the  revenues  are 
insufficient  to  enable  it  to  render  efficient  service  and  to  meet  fixed 
charges,  since  it  is  important  that  the  utility's  credit  be  maintained, 
if  service  is  to  be  continued,  to  enable  it  to  secure  new  capital  for  im- 
provements.   Re  Lewiston,  A.  &,  W.  Street  R.  Co.  (Me.)  681. 

5.  A  utility  sliould  be  permitted  to  earn  a  return  that  will  enable 
it  to  pay  dividends  on  the  preferred  stock  for  the  purpose  of  estab- 
lishing the  credit  of  the  utility  and  of  enabling  it  to  secure  necessary 
capital  for  improvements  and  additions,  although  it  will  necessitate  an 
increase  in  rates.    Re  Lewiston,  A.  &  W.  Street  R.  Co.  (Me.)  681. 

6.  A  telephone  company  was  allowed  to  increase  its  rates  where  it 
appeared  that  the  income  derived  under  the  existing  charges  was  in- 
sufficient to  produce  a  margin  of  profit  to  guarantee  the  maintenance 
of  the  utility  as  a  stable  operating  unit  with  unimpaired  credit.  Little- 
page  v.  Mosier  Valley  Teleph.  Co.   (Or.)  425. 

8.  War  conditions, 

(a)  In  general. 

Discussion  of  policy  of  asking  for  emergency  relief  from  wartime 
conditions  rather  than  fpr  permanent  relief,  p.  151. 

7.  The  Wasliington  Commission  permitted  a  gas  utility  to  increase 
its  rates  to  earn  a  sum  equal  to  the  increased  cost  of  material  and 
labor  due  to  war  conditions.  Seattle  v.  Seattle  Lighting  Co.  (Wash.) 
728. 

8.  The  Indiana  Commission  will  not  grant  permanent  rate  increases 
P.U.R.1018E. 
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based  upon   temporary  war  conditions.     Re  Union   City   Teleph.   Co. 

(Ind.)   669. 

9.  In  fixing  increased  rates  for  a  gas  utility  the  Washington  Com- 
mission took  into  .consideration  the  demands  of  the  employees  for  an 
increased  wage  and  better  working  conditions.  Seattle  v.  Seattle  Light- 
ing Co.    (Wash.)    728. 

10.  The  Indiana  Commission  refused  to  reduce  the  rates  of  an  elec- 
tric utility  which  had  accumulated  a  surplus  of  $75,000  and  built  a 
large  portion  of  its  plant,  valued  at  $1^,000,  out  of  earnings,  and  whose 
operations  in  1917  showed  excess  earnings  of  more  than  $1,000  above 
a  return  of  7  per  cent  and  a  3  per  cent  allowance  for  depreciation, 
where  it  appeared  probable  that  the  increase  in  operating  expenses  dur- 
ing the  era  of  war  prices  would  absorb  the  excess  earnings.  Princeton 
V.  Princeton  Light  &  P.  Co.   (Ind.)   300. 

(b)   Utility  to  hear  part  of  toar  burden » 

11.  Stockholders  in  public  utilities  must  share  in  the  burdens  and 
hardships  resulting  from  financial  changes  due  to  the  war,  and  cannot 
expect  to  escape  wholly  therefrom.  Re  Public  Service  R.  Co.  (N.  J.) 
910. 

(c)   Emergenqy  relief, 

(1)  In  general. 

12.  The  New  Jersey  Commission  authorized  a  street  railway  company 
which  was  in  need  of  additional  re\enue  as  a  war  emergency  relief 
measure,  to  make  a  charge  of   1    cent  for  transfers,  because  by  that 

.method  the  additional  revenue  required  could  be  promptly  sei-ured,  and 
the  additional  burden  would  in  general  be  borne  by  the  long-haul  pas- 
sengers.    Re  Public  Service  R.  Co.   (N.  J.)    910. 

13.  Although  a  change  from  a  flat  rate  to  a  zone  system  of  fares 
on  a  street  railroad  would  tend  to  make  the  cost  of  the  service  more 
nearly  its  value  to  the  passengers,  and  to  secui'e  maximum  revenue  at 
the  minimum  equitable  cost,  and  to  make  the  cost  per  unit  of  service 
more  equitable,  nevertheless  it  cannot  be  resorted  to  furnish  emergency 
relief  because  of  tlie  long  delay  that  would  ensue  before  such  a  system 
could  be  developed  and  equitably  applied.  Re  Public  Service  R.  Co. 
(N.  J.)  910. 

14.  If  a  street  railway  company  is  allowed  a  uniform  revenue  per 
car  mile,  the  total  cost  per  car  mile,  which  does  not  vary  largely  in 
percentage,  would  be  assessed  on  the  few  remaining  passengers  when 
the  suburban  area  is  reached,  and  would  make  the  cost  of  the  service 
so  largely  exceed  its  value  that  the  method  would  fail  by  reason  of  such 
high  cost  to  the  passengers.  Re  Public  Service  R.  Co.   (N.  J.)   910. 

(2)   When  emergency  exists, 

15.  An  emergency  for  which  a  utility  is  entitled  to  relief  by  a  tem- 
porary emergency  rate  exists  where,  by  reason  of  general  conditions 
P.U.R.1918E. 
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not  affecting  the  applicant  utility  alone,  the  operating  revenues  are 
insufficient  to  operate  and  maintain  its  property  and  to  pay  fixed 
charges,  a  default  in  the  payment  of  which  would  jeopardize  the  sol- 
vency of  the  company.    Re  Public  Service  R.  Co.  (N.  J.)  910. 

o.  Metum  a8  a  whole, 

16.  The  mere  fact  that  a  company  operating  an  electric  railway  has 
had  excess  earnings  in  the  past  cannot  be  taken  into  consideration  in 
determining  the  reasonableness  of  railway  rates,  where  it  appears  that 
such  earnings  have  arisen  through  other  activities  of  the  company.  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Milwaukee  (Wis.)   1. 

17.  Permission  to  charge  for  transfers  between  various  lines  operated 
by  distinct  corporate  entities,  each  of  which  has  petitioned  the  Com- 
mission for  relief,  cannot  be  granted  on  the  theory  that  they  are 
operated  as  part  of  a  "system''  and  upon  the  mere  showing  that  the 
''system"  as  a  whole  is  not  earning  a  fair  return  upon  the  aggregate 
value  of  the  property  thereof.    Re  Third  Ave.  R,  Co.  (N.  Y.)  100. 

18.  No  allocation  of  values  should  be  made  to  several  districts 
served  by  a  municipal  water  plant  for  the  purpose  of  determining  the 
reasonableness  of  rates  therein,  although  some  of  the  districts  are  out- 
side of  the  corporate  limits  of  the  municipality,  where  the  territory  as 
a  idiole  was  originally  served  by  a  private  company  whose  rights  the 
municipality  volimtarily  acquired.  £jiowlton  v.  Farmington  Village 
Corp.  (Me.)  884. 

d.  Reasonableness  of  particular  amounts. 

Annotation  on  amount  of  return  held  reasonable,  p.  359. 

1.  Electricity. 

19.  A  return  of  8  per  cent  is  reasonable  for  an  electric  utility  where 
.this  is  the  prevailing  interest  rate  in  the  communities  served.  Re  West- 
lem  Colorado  Power  Co.  (Colo.)  629. 

9.  Telephones, 

20.  The  application  of  a  telephone  company  for  an  increase  in  rates 
was  denied  where  it  appeared  that  existing  rates,  assimiing  an  increase 
of  10  per  cent  in  expenses  over  those  of  1917,  would  produce  a  return 
of  more  than  7  per  cent.    Re  Union  City  Teleph.  Co.  (Ind.)  669. 

21.  A  telephone  company  was  held  not  entitled  to  a  return  of  13.61 
per  cent;  but  a  rate  of  7.36  per  cent  was  held  not  imreasonably  high. 
Re  Peoria  &  Receivers  of  C.  U.  Teleph.  Co.  (111.)  74. 

3.  Water, 

Water  utility  operating  in  city  partially  destroyed  by  fire  to  bear  por- 
tion of  the  loss  during  period  of  the  rebuilding,  see  supra,  24. 

22.  A  return  of  4^  per  cent  on  the  capital  invested  in  a  water  plant 
P.U.R.1918E.  69 
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is  inadequate.    Kent  Water  &  Light  Co.  v.  Pnblic  Utilities  CommisBion 

(Ohio)   711. 

23.  A  return  of  7  per  cent  was  held  to  be  fair  for  a  water  company, 
the  reasonableness  of  whose  rates  was  under  determination.  Harbster 
V.  Angelica  Water  &  Ice  Co.  (Pa.)  540. 

24.  The  Idaho  Commission,  in  fixing  temporary  rates  for  a  water 
utility  operating  in  a  city  recently  partially  destroyed  by  fire,  limited 
its  return  to  7  per  cent  on  the  plant  value  during  the  period  of  rebuild- 
ing; since  the  utility,  as  well  as  its  consumers,  should  rightfully  bear 
some  portion  of  the  loss  occasioned  by  the  disaster.  Re  Uagar  (Idaho) 
461. 

///.  Return  of  municipal  plant, 

25.  Rates  for  a  municipal  plant  must  be  high  enough  to  produce 
sufficient  revenues  to  cover  not  only  the  output  costs,  but  also  reason- 
able allowances  for  interest,  depreciation,  and  taxes  on  all  used  or  use- 
ful utility  property.    Re  Elmwood  (Wis.)  667. 

26.  Taxes  must  be  considered  in  fixing  the  cost  of  service  in  connec- 
tion with  rate  making  for  municipal,  as  woll  as  private  utility,  plants. 
Re  Bangor   (Wis.)   430. 

27.  A  municipality  operating  a  water  plant  may  divert  the  receipts 
therefrom  to  the  payment  of  its  general  corporate  obligations  if  it  sa 
desires,  provided  its  charges  to  the  consumers  are  reasonable;  and  in 
considering  the  reasonableness  thereof  the  fair  price  of  service  which  it 
renders  to  itself  free  of  charge  will  be  deemed  a  part  of  its  gross  return. 
Knowlton  v.  Farmington  Village  Corp.     (Me.)   884. 

28.  A  municipal  owner  of  a  public  utility  may,  if  it  so  elect,  earn 
more  than  enough  to  pay  operating  expenses  and  current  interest 
charges,  but  such  excess  is  justifiable  only  as  a  provision  for  the  pay- 
ment of  the  indebtedness  for  the  plant;  and  when  the  indebtedness  is 
paid  the  rates  should  be  reduced.  Knowlton  v.  Farmington  Village 
Corp.  (Me.)  884. 

29.  A  municipal  plant  was  allowed  a  return  on  its  equity  in  the 
property  although  created  solely  from  revenue  received  from  its  water 
consumers;  but  the  return  was  limited  to  normal  interest  rates  for 
municipal  obligations.  Knowlton  v.  Farmington  Village  Corp.  (Me.) 
884. 

IV*  Consideration  of  operating  expenses, 

a.  In  general. 

Items  and  expenses  chargeable  to  capital,  see  Valuation,  31-34. 

Discussion  of  the  amount  of  labor  required  to  operate  a  water 
pumping  plant,  p.  441. 

Discussion  of  the  amount  of  loss  in  a  water  distributing  system 
by  leakage,  p.  444. 

30.  Consumers  should  not  be  required  to  provide  for  accrued  depre- 
ciation where  revenues  have  been  diverted  to  other  uses  without  ade- 
P.U.R.1918E. 
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quate  provision  for  renewals  and  replacements.    Knowlton  y.  Farming- 
ton  Village  Corp.   (Me.)   884. 

31.  The  cost  of  maintaining  guards  at  an  irrigation  dam  during 
the  continuance  of  the  war  should  be  amortized  over  a  period  of  years, 
since  it  is  not  a  continuing  expense.  Nunn  ▼.  Sutter-Butte  Canal  Co. 
(Cal.)  563. 

32.  Track  and  equipment  rental  should  not  be  treated  as  an  operat- 
ing expense  of  an  electric  railway  company  in  a  rate  proceeding,  since 
it  is  better  to  base  the  rates  upon  the  actual  property  used  and  useful 
by  the  company  as  if  owned  by  it.  Milwaukee  Electric  R.  &  Light  Co. 
▼.Milwaukee  (Wis.)  1. 

b.  Salaries,  bonuses,  pensions,  etc* 

33.  The  Indiana  Commission  will  undertake  in  a  rate  proceeding  to 
provide  sufficient  revenue  for  necessary  increases  in  salaries,  in  spite  of 
the  fact  that  they  have  not  been  increased,  and  that  no  evidence  was 
offered  that  they  would  be  increased.  Re  Central  Indiana  Teieph.  Co. 
(Ind.)   859. 

34.  In  estimating  the  operating  expenses  of  a  water  utility  whose 
gross  revenues  were  less  than  $6,000  per  year  and  which  supplied  water 
by  a  pump  and  standpipe  system,  the  Idaho  Commission  eliminated  an 
allowance  of  $100  per  month  for  manager's  salary  and  $15  per  month 
for  office  rent,  and  substituted  for  these  items  $25  per  month  for  collec- 
tion and  clerical  work.     Re  Hagar   (Idaho)   451. 

35.  Bonuses  paid  to  officers  of  a  public  utility  company,  and  closely 
associated  with  the  company's  dividend  situation,  do  not  constitute 
operating  expenses  of  a  kind  which  sliould  be  considered  in  a  rate  pro- 
ceeding.   Milwaukee  Electric  R.  <t  Light  Co.  v.  Milwaukee  (Wis.)   1. 

36.  An  adjustment  in  a  rate-making  proceeding,  of  expenditures  for 
relief  and  pension  work  to  equal  the  actual  expenditures  for  relief  and 
pension  association  work  plus  the  amount  actually  spent  for  pensions, 
is  inadequate.  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee 
(Wis.)  1. 

c.  Damages  chargeable  to  negligence, 

37.  Damages  represented  by  court  judgments  based  upon  a  finding 
of  negligence  should  not  be  borne  by  consumers  who  are  in  no  wise  at 
fault,  only  such  damages  as  may  be  reasonably  anticipated  in  the 
course  of  operation  with  reasonable  care  being  properly  chargeable  to 
maintenance  and  operation.  Nunn  v.  Sutter-Butte  Canal  Co.  (Cal.) 
563. 

d.  Allowance  for  flood  and  storm  damage. 

38.  An  item  of  $559.43  for  damage  caused  by  a  storm  should  have 
been  amortized,  it  was  held,  over  a  period  of  five  years,  rather  than 
charged  to  "extraordinary  depreciation,"  so  as  not  unduly  to  swell  the 
operating  expenses  of  a  single  year.  Re  Central  Indiana  Teieph.  Co. 
(Ind.)  869. 

r.U.R.1918E. 
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39.  The  item  of  "bad  debts,"  not  appearing  as  a  credit  in  the  operat- 
ing revenues  of  a  utility,  should  be  ignored  in  determining  the  amount 
of  operating  expenses  for  rate-making  purposes.  Re  Central  Indiana 
Teleph.  Co.  (Ind.)  859. 

/.  Payment  to  holding  or  parent  company, 

40.  A  charge  of  41  per  cent  of  the  gross  receipts  of  a  subsidiary  iele« 
phone  company  for  contract  service  rendered  by  a  holding  company, 
consisting  of  the  rental  of  receivers,  transmitters,  and  similar  equip- 
ment, is  an  unfair  and  an  unreasonably  high  charge  for  such  service, 
and  cannot  be  justified,  in  part,  on  the  ground  of  service  rendered  by 
its  engineering,  accounting,  and  legal  departments,  in  the  absence  of 
any  contract  defining  the  nature  and  necessity  of  such  service.  Re 
Peoria  A  Receivers  of  C.  U.  Teleph.  Co.  (111.)   74. 

g.  Commission  expenses. 

41.  The  expense  of  a  valuation  proceeding,  not  being  a  normal 
charge,  should  not  be  considered  in  fixing  future  rates;  but  some  pro- 
vision should  be  made  for  contingencies  of  this  character.  -Knowlton 
T.  Farmington  Village  Corp.  (Me.)  884. 

42.  Valuation  expenses  incurred  in  connection  with  a  rate  valuation, 
included  in  the  utility's  general  expense  statement  for  the  year,  were 
deducted  by  the  Colorado  Commission  in  estimating  operating  expoises; 
since,  if  this  item  is  allowable  at  all,  it  should  not  be  included  in  the 
operations  of  any  one  year.  Re  Western  Colorado  Power  Co.  (Colo.) 
629. 

43.  The  expense  of  a  utility  in  preparing  for  a  rate  proceeding  be- 
fore the  Commission  should  be  amortized  over  a  period  of  years,  since 
it  is  not  an  annual  expense.  Nunn  v.  Sutter-Butte  Canal  Co.  (Cal.) 
663. 

44.  The  amortization  of  reasonable  commission  expenses  should  be 
allowed  for  in  the  operating  expenses  of  u  utility  in  a  rate  proceeding, 
where  such  expenditures  have  not  been  recouped  through  excessive  past 
rates.    Re  Peoria  &  Receivers  of  C.  U.  Teleph.  Co.  (111.)  74. 

BETUHN  A8  A  WHOIX. 

Consideration  of,  in  determining  reasonableness  of  rates^  see  Re- 
turn, 16-18. 

BEVENUES. 

See  KETUiUf. 
P.U.R.1918E. 
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BIGHT  OF  WAT. 

Expenses  of  litigation  involving  title  to  rights  of  way  as  charge- 
able to  capital,  see  Valitatiok,  34. 

Allowance  for,  in  fixing  value  for  rate  making,  see  Valuation,  7. 

Method  of  estimating  value  of  land  for  railroad  right  of  way,  see 
Valuation,  40. 

BUBAL  TELEPHONES. 

Higher  class  service  at  local  exchange  than  on  rural  lines,  see  Sebv- 

lOE,  26. 
Physical  connection  of  rural  telephone  lines,  see  Service,  28. 

SALABIES. 

Practice  of  employing  automobile  drivers  on  percentage  basis  of 

compensation,  see  Axttomobilxs,  2. 
Consideration  of  salaries  in  fixing  operating  expenses,  see  Retubn, 

33,  34. 

SALE. 

Sale  of  bonds  by  one  utility  to  another  where  financial  conditions 
would  not  warrant  sale  to  the  public,  see  Security  Issues,  1. 

1.  A  land  company  which  constructs  and  operates  a  water  system 
to  supply  purchasers  of  land  with  water  cannot  convey  such  system  to 
another  company  which  it  organized,  to  operate  such  water  system, 
without  securing  authority  from  the  Commission  to  make  such  trans- 
fer.   Compton  V.  Richfield  Land  Co.  (Cal.)  603. 

SCHEDULES. 

Failure  to  file  schedule  of  rates  as  rendering  company  private 
rather  than  public  utility,  see  Public  Utilities,  6. 

Time  of  taking  effect  of  rate  schedule  filed  in  accordance  with  prior 
determination  of  Commission,  see  Rates,  7. 

Headway  for  street  railway  in  city,  see  Service,  25. 

SCHOOL  CHILDBEN. 

Reduced  street  railway  fares  to  school  children,  see  Discrimina- 
tion, 7. 

8CBAP. 

Deduction  for  depreciation  of,  see  Depreciation,  3. 

SECUBITT  ISSXTES. 
/.  In  general,  1,  2. 
II,  Jurisdiction,  powers,  and  dtUies  of  Commisaian,  S. 

III.  PurpoLic,  4—7. 

IV,  Amount f  S^IO. 

a.  in  general,  S,  9, 
h.  Proportion  of  bonds  to  stock,  10, 
P.U.R.I018E. 
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I.  In  general. 

Conclusiveness  of  Commission  order  relative  to  issuance  of  securitiea, 

see  Appeal  and  Revikw,  5. 
Right  to  begin  construction  of  plant  before  securing  authority  to  issue 

stock,  tsee  Ceriificatk  of  Convenience  and  Necessity,  J. 
Consideration  of  amount  and  market  value  of  securities  in  fixing  fair 

value,  see  Valuation,  5. 
Value  of  securities  as  measuie  of  value  for  rate  making,  see  Valuation, 

11. 

1.  A  sale  of  bonds  by  one  utility  to  another  may  be  authorized, 
although  the  financial  condition  of  the  company  issuing  the  same  might 
not  warrant  the  sale  to  the  public,  where  the  purchasing  company  is 
fully  advised  as  to  the  value  of  such  securities,  and  rates  and  service 
will  not  be  affected.    Re  Union  Home  Teleph.  &  Teleg.  Corp.  (Cal.)  608. 

2.  An  issuance  of  bonds  will  not  be  authorized  by  the  Indiana  Com- 
mission  to  cover  an  excess  of  capital  expenditures  over  previous  issues 
of  bonds,  on  mere  evidence  of  capital  expenditures  over  a  period  of  years 
and  of  bond  issues  for  the  same  period;  since  this  is  not  a  compliance 
with  the  statute  requiring  the  utility  to  keep  its  accounts  and  vouchers 
of  such  expenditures  in  such  manner  as  to  enable  the  Commission  to 
ascertain  the  amount  of  money  so  expended  and  the  purposes  for  which 
auch  expenditure  waa  made.    Re  United  Gas  &  E.  Co.   (Ind.)  311. 

II.  Jurisdiction,  powers,  and  duties  of  Commission. 

3.  The  question  as  to  what  expenditures  shall  form  the  basis  of 
permanent  capitalization  of  a  public  utility  or  railroad  is  one  to  be 
considered,  not  only  by  the  corporation,  but  by  the  Public  Utilities  Com- 
mission, when  applied  to  for  authority  to  issue  stocks,  bonds,  notes, 
or  other  evidences  of  indebtedness  which  are  to  become  a  part  of  the 
corporation's  permanent  capitalization.  Pollitz  v.  Public  Utilities  Com- 
mission  (Ohio)    153. 

///.  Purpose. 

4.  By  the  provisions  of  §  614-53,  Page  &  A.  General  Code,  the 
Public  Utilities  Commission  is  empowered  to  grant  authority  to  any 
public  utility  or  railroad  to  issue  stocks,  bonds,  notes,  and  other  evi- 
dences of  indebtedness,  payable  at  periods  of  more  than  twelve  months 
after  date,  when  necessary  for  the  acquisition  of  property,  the  construc- 
tion, completion,  extension,  or  improvement  of  its  facilities,  and  for 
other  purposes  specifically  set  forth.  But  that  section  does  not  permit 
the  capitalization  of  replacements  of  equipment  or  any  physical  prop- 
erty. These  must  be  kept  up  from  income.  Pollitz  v.  Public  Utilities 
Commission   (Ohio)    153. 

5.  The  issuance  of  bonds  to  refund  obligations  incurred  for  tho 
retirement  of  the  same  amount  of  bonds  will  not  be  authorized  by  the 
Indiana  Commission  where  the  bonded  indebtedness  of  the  company 
P.U.R.1918E. 
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already  exceeds  the  value  of  the  property,  notwithstanding  the  pro- 
vision of  the  Utility  Act  authorizing  a  utility  to  issue  bonds  "for  the 
discharge  or  lawful  refunding  of  its  obligation;"  especially  where  there 
is  no  evidence  to  warrant  a  finding  that  the  existing  obligations  are 
for  money  borrowed  to  retire  bonds,  and  where  the  Commission  ia 
unable  to  tell  whetlier  the  expenditures  were  those  for  which  bonds  can 
be  issued.    Re  United  Gas  &  E.  Co.  (Ind.)  311. 

0.  A  public  utility  company  may  be  authorized  to  issue  securities 
in  exchange  for  notes  of  another  company  which  it  has  guaranteed, 
although  the  guaranty,  because  made  witliout  power,  does  not  constitute 
a  legal  obligation  against  it,  where  the  guarantor  was  organized  under 
a  statute  providing  that  it  may  purchase,  hold,  sell,  or  assign  securities 
for  evidence  of  indebtedness  created  by  any  other  corporation.  Re  Cum- 
berland County  Power  &  Light  Co.    (Me.)    328. 

7.  A  public  utility  company  was  authorized  by  the  Maine  Com- 
mission to  issue  securities  to  take  up  another  company's  notes  which 
had  been  guaranteed  without  power  by  the  applicant  and  which  did 
not  constitute  a  legal  obligation  against  it,  although,  as  a  general  rule, 
one  public  utility  corporation  should  not  be  permitted,  as  a  mere  act 
of  justice,  voluntarily  to  assume  the  obligations  of  another,  even  as  to 
bona  fide  holders;  it  appearing  that  failure  to  pay  the  notes  would 
constitute  a  greater  menace  to  the -applicant's  ability  to  operate  eco- 
nomically than  the  full  assumption  of  the  debt.  Re  Cumberland  County 
Power  &  Light  Co.    (Me.)    328. 

IV.  Amount, 

a.  In  general, 

8.  Bonds  should  not  be  authorized  without  regard  to  the  value  of 
the  property  securing  them,  merely  on  the  theory  that,  being  for  the 
purpose  of  refunding  unsecured  obligations,  they  do  not  create  any 
new  obligations.    Re  United  Gas  &  E.  Co.  (Ind.)  311. 

9.  Tlie  Indiana  Commission  will  hesitate  to  authorize  bonds  beyond 
the  value  of  a  utility's  property,  except  perhaps  where  the  life  or  vital 
interests  of  the  utility  or  the  interests  of  the  public  would  otherwise 
be  in  danger;  since  such  a  practice  is  contrary  to  the  fundamental 
principles  of  utility  regulation.    Ke  United  Gas  &  E.  Co.  (Ind.)  311. 

h.  Proportion  of  bonds  to  stock. 

Permission  for  construction  of  monorail  line  to  be  financed  from  the  sale 
of  bonds  denied,  see  Cebtifioates  of  Conveniekce  ai^d  Necessity, 
2. 

10.  The  amount  of  bonds  would  not  "bear  a  reasonaUe  proportion 
to  the  amount  of  stock  and  certificates  of  stock"  issued  by  a  utility  as 
required  by  the  Indiana  statutes,  if  the  company  should  be  authorized 
to  issue  bonds  considerably  in  excess  of  the  value  of  its  property.  Re 
Uni'cd  Gus  &  E.  to.  (Ind.)  311. 
P.U.R.lOiaE. 
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SERVIOE. 

J.  In  general,  1-^. 

11,  Jurisdictionf  potoerB,  and  duties  of  Commisaionf 
a.  In  general,  ^f— 7. 

h.  Abandonment  or  disconUnuanoe  of  service,  S,  9* 
III.  Conditions  precedent  to  service,  10^12. 
IV.  Abandonment  or  discontimuince  of  service,  18,  14. 
V.  Discrimination, 
VI,  Service  by  particular  utilities,  1(^-82. 

a.  Electricity,  16. 

b.  Heating,  16. 

c.  Inierurban  railways,  17. 

d.  Natural  gas,  IS,  19. 

e.  Railroads,  20^23. 

f.  Street  railways,  24,  2S. 

g.  Telephones,  20~^0. 

1.  In  general,  26,  27. 

2.  Physical  connection,  28'^0. 
h.  Water,  81,  82. 

I,  In  general. 

Limited  or  unrestricted  service  as  test  for  determining  status  as  public 
utility,  ese  Public  Utilities,  1-4. 

Annotation  on  duty  of  utility  to  render  service,  p.  761. 

Annotation  on  suspension  of  rules  relative  to  extensions  by  gas  and 
electric  utilities  during  the  period  of  the  war,  p.  171. 

Rules  relating  to  extensions  of  service  during  war  emergency,  p. 
169. 

Rules  governing  additional  electric  service  and  preferences  during 
war  emergency,  p.  168. 

1.  As  a  matter  of  law  a  street  railway  company  cannot  be  com- 
pelled to  operate  its  lines  at  a  loss.  Re  Eastern  Wisconsin  Electric 
Ck).  (Wis.)  748. 

2.  The  needs  of  the  war  must  be  given  precedence  over  those  of 
private  consumers  of  public  utility  service.  Re  Central  Illinois  Light 
Co.   (111.)   164. 

3.  Upon  authorizing  an  increase  in  rates  to  enable  a  utility  to 
improve  its  credit  and  to  make  needed  improvements  in  its  service,  the 
Maine  Commission  directed  the  utility  to  report  periodically  the  prog- 
ress being  made  in  the  improvement  of  the  service.  Re  Lewiston,  A.  ft 
W.  Street  R.  Co.  (Me.)  681. 

II.  Jurisdiction,  powers,  and  duties  of  Commission. 

a.  In  general. 

Duty  of  Commission  to  make  suggestions  relative  to  service,  see  Com- 
missions, 3. 
P.U.R.1918E. 
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Annotation  on  jurisdiction  of  Commission  over  service,  p.  209. 

4.  The  Kentucky  Commission  has  no  jurisdiction  over  complaints 
against  the  service  of  telephone  and  telegraph  companies.  Carvell  & 
Co.  V.  Western  U.  Teleg.  Co.  (Ky.)  298. 

5.  The  Indiana  Commission  has  no  power  to  order  a  utility  to 
make  changes  in  its  street  lighting  system  to  comply  with  a  municipal 
ordinance,  since  under  the  statute  its  authority  is  limited  to  a  determi- 
nation of  whether  the  requirements  imposed  by  the  city  in  the  exercise 
of  its  primary  right  of  selection  as  to  the  character  of  the  service 
are  unreasonable.    Princeton  v.  Princeton  Light  &  P.  Co.  ( Ind. )  300. 

6.  The  Indiana  Commission  is  without  power  to  require  telephone 
companies  to  continue  an  interchange  of  free  service,  the  Commission's 
authority  extending  only  to  the  reasonableness  of  charges,  tolls,  and 
service.    Re  Central  Indiana  Teleph.  Co.  (Ind.)  859. 

7.  The  Act  of  Congress  to  Regulate  Commerce,  as  amended  (Act 
of  Congress,  Feb.  4,  1887,  chap.  104,  24  Stat,  at  L.  379,  Comp.  Stat. 
1916,  §§  8563  et  seq.),  conferring  upon  the  Interstate  Commerce  Com- 
mission authority  to  compel  railroads  engaged  in  interstate  commerce 
to  provide  shipping  facilities  ^f or  shippers  tendering  interstate  ship- 
ments BuQicient  to  justify  the  construction  and  maintenance  of  the  same, 
does  not  deprive  the  Public  Service  Commission  of  jurisdiction  to  re- 
quire such  a  railroad  to  provide  such  facilities  to  a  shipper  offering 
intrastate  commerce  in  such  quantities  as  warrant  the  installation  of 
the  facilities  demanded,  even  though  such  facilities,  when  provided, 
may  be  used  in  the  shipment  of  interstate  as  well  as  intrastate  com- 
merce. Norfolk  &  W.  R.  Co.  v.  Public  Service  Commission  (W.  Va.) 
737. 

h,  Ahandonment  or  discontinuance  of  service. 

Annotation  on  power  of  Connecticut  Commission  to  require  ,exten- 
sion  of  electric  service  through  streets  in  a  residential  district,  p.  413. 

8.  The  Wisconsin  Commission  has  no  express  or  implied  statutory 
power  to  authorize  tlie  abandonment  of  a  street  railway  line.  Re  East- 
em  Wisconsin  Electric  Co.   (Wis.)   748. 

9.  A  Public  Service  Commission  has  no  right  to  deny  the  applica- 
tion of  a  public  utility  to  dispose  of  its  property  for  the  payment  of 
indebtedr»ess,  although  the  dismemberment  of  the  plant  and  the  perma- 
nent loss  of  service  to  the  community  would  result,  where  such  denial 
will  cause  the  owners  and  creditors  to  lose  their  money  invested  in  the 
plant;  it  appearing  that  operation  had  been  at  a  loss  from  the  begin- 
ning, that  there  is  no  prospect  that  the  plant  could  be  operated  suc- 
cessfully in  the  future,  and  that  operation  cannot  be  resumed  without 
the  expenditure  of  additional  capital.  Re  Rockland,  S.  T.  &  St.  G.  R.  Co. 
CMe.)  877. 

///.  Conditions  precedent  to  service, 

10.  A  telephone  company  cannot  insist  as  a  condition  precedent  to 
service  that  the  intending  subscriber  shall  build  a  portion  of  the  line, 
P.U.R.1918E. 
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or  coutribute  work,  labor  services,  or  cash  towards  its  construction.    An- 
derson V.  York-Troy  Teleph.  Co.  (S.  D.)   554. 

11.  A  telephone  company  in  South  Dakota  cannot  require  as  a  con- 
dition precedent  to  service  that  an  applicant  become  a  part  owner  of 
the  property  or  stockholder  in  the  company.  Anderson  v.  York-Troy 
Teleph.  Co.   (S.  D.)   654. 

12.  Under  the  statutes  of  Oregon  the  practice  of  a  telephone  utility 
in  requiring  its  subscribers  to  own  and  maintain  their  telephone  in- 
struments is  unlawful.  Littlepage  v.  Mosier  Valley  Teleph.  Co.  (Or.) 
425. 

IV.  Abandonment  or  discontinuance  of  service. 

Disregard  of  time  schedule  during  winter  months  as  necessitating  secur- 
ing of  certificate  of  public  convenience  before  resuming  regular 
operation,  see  Automobiles,  1. 

lower  of  Commission  to  authorize  abandonment  of  service,  see  supra, 
8,9. 

Abandonment  of  portion  of  interurban  railway  line,  see  infra,  17. 

Abandonment  of  railroad  branch  line,  s^  infra,  21,  22. 

Discussion  of  acceptance  of  franchise  as  imposing  obligation  to  fur- 
nish service  at  a  loss,  p.  883. 

13.  A  receiver  should  be  authorized  to  sell  an  electric  railroad  to 
pay  the  company's  indebtedness,  although  the  dismemberment  of  the 
plant  and  the  permanent  loss  of  service  to  the  community  would  result, 
where  it  appears  that  operation  has  been  suspended  by  order  of  the 
court  in  the  receivership  proceedings,  that  the  operation  of  the  road  had 
been  unsuccessful  during  normal  times,  that  operation  cannot  be  re-^ 
Bumed  without  the  expenditure  of  additional  capital,  that  there  is 
nothinjg  to  justify  any  expectation  that  the  road  can  be  profitably  oper- 
ated, and  that  the  present  time  is  a  favorable  time  to  sell,  owing  to  the 
abnormally  high  prices  paid  for  scrap.  Re  Rockland,  S.  T.  &  St.  G.  R. 
Co.  (Me.)  877. 

14.  A  public  utility  which  was  operating  illegally  because  purchased 
without  the  consent  of  the  Illinois  Conunission  as  required  by  law,  and 
which  was  not  rendering  service  of  the  required  standard,  and  which 
could  not  do  so  on  account  of  the  condition  of  its  finances,  was  ordered 
discontinued.  Public  Utilities  Commission  v.  Xenia  Electric  Light  Co. 
(111.)   851. 

F.  BiSi^inUnation. 

Discrimination  in  service,  see  Discbimi nation,  16-18. 

VI.  Service  hy  particular  utilities, 

a.  Electricity. 

15.  On  account  of  the  shortage  of  electric  power  and  the  increasing 
demands  for  service  by  war  industries,  the  California  Commission  pro- 
P.U.R.1018E. 
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Tided  for  the  appointment  of  a  power  administrator  to  regulate  the 
distribution  of  electricity  under  the  direction  of  the  Commission.  Re 
Construction  A  Operation  of  Electric  Utilities   (Cal.)   804. 

h.  Heating. 

Annotation  on  service  by  heating  company,  p.  848. 

16.  Rules  governing  hot  water  heating  service,  including  the  heating 
season,  contracts,  payment,  radiation,  part  heating,  storm  doors  and 
windows,  water  for  heating,  complaints,  service  connections  to  the  com- 
pany mains,  piping,  pipe  covering,  boiler  connections,  company's  prop- 
erty, installation  of  equipment,  interruption  of  service,  thermostats,  re- 
pairs, and  inspection,  were  approved.    Re  Public  Service  Co.  (111.)  840. 

c.  Interurhan  railtoaya, 

17.  The  discontinuance  and  the  dismantling  of  the  suburban  division 
of  a  railway  company  was  authorized,  it  appearing  that  the  company 
was  in  the  hands  of  a  receiver  and  was  hopelessly  insolvent;  that  the 
abandonment  would  afford  some  opportunity  for  operating  the  rest  of 
the  system  without  loss;  and  that  the  abandoned  line  was  paralleled 
by  another  railway.     Re  Thrasher   (Ohio)    530. 

d.  Natural  gas, 

18.  Rules  for  the  guidance  of  public  utility  natural  gas  companies 
in  disconnecting  industrial  and  other  consumers  from  the  service,  when 
necessary,  during  an  emergency,  to  Conserve  the  supply  for  domestic 
consumers  were  adopted  by  the  Ohio  Commission.  Re  Natural  Gas 
Service  Rules   (Ohio)   537. 

19.  During  periods  of  shortage  of  natural  gas  supply,  the  New  York 
Commission,  Second  District,  will  divide  the  supply  in  such  a  way  as 
appears  most  equitable  and  just,  and  will  restrict  its  use  in  such  a 
manner  that  all  who  are  served  may  have  a  fair  and  reasonable  amount. 
Batavia  v.  Alden-Batavia  Natural  Gas  Co.   (N.  Y.)   929. 

e.  Railroads. 

Power  of  Commission  to  regulate  use  of  land  on  which  sidetrack  is 
located,  see  Commissions,  4. 

Refusal  of  steam  railway  company  to  accord  electric  railway  company 
the  same  privileges  granted  to  steam  railroads  as  unlawful  discrim- 
ination, see  Discrimination,  16. 

Exclusive  taxicab  privileges  at  railroad  station,  see  DisoBtMiiTATiON,  17. 

Construction  of  Full  Crew  Law,  see  Railroads,  1. 

Discussion  of  the  propriety  of  joint  operations  by  carriers  over 
the  track  of  one  to  avoid  duplication  of  facilities  by  the  construc- 
tion of  a  parallel  line,  p.  777. 

20.  A  common  carrier  will  not  be  excused  from  its  duty  of  furnish- 
ing shipping  facilities  to  one  offering  commerce  to  it,  upon  the  ground 
P.U.R.1018E. 
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thai;  all  of  its  energies  are  required  to  meet  government  needs  brought 
about  by  the  present  state  of  war,  where  it  does  not  appear  that  the 
granting  of  such  facilities  would  divert  any  of  the  carrier's  energies, 
or  require  of  it  service  which  would  make  it  less  able  to  perform  its 
public  duty.  Norfolk  &  W.  R.  Co.  v.  Public  Service  Commission  (W. 
Va.)   737. 

21.  The  fact  that  the  Federal  government  has  taken  over  a  holding 
railroad  company  is  not  sufficient  to  justify  the  abandonment  of  service 
by  the  subsidiary  company,  which  has  been  operated  at  a  loss,  where 
the  subsidiary  company  is  in  fact  a  branch  or  ^feeder  of  the  holding 
company,  and  it  has  not  been  made  to  appear  that  it  could  not  be  made 
to  pay  operating  expenses  in  normal  times  and  under  normal  conditions. 
Re  Sidell  &  O.  R.  Co.  (111.)  660. 

22.  The  Illinois  Commission  refused  to  authorize  the  sale  and  dis- 
mantling of  a  railroad  company  although  it  owned  no  rolling  stock  and 
its  revenues  had  been  insufficient  to  pay  its  operating  expenses,  where 
it  was  in  effect  a  branch  line  of  another  railroad  company,  the  right  of 
way  was  largely  donated  by  the  owners  of  the  land  through  which  the 
lines  passed,  various  cities,  villages,  townships,  and  individuals  had 
given  donations  to  the  railroad,  much  capital  had  been  invested  in  re- 
liance upon  a  continued  operation,  the  revenues  would  be  very  much 
larger  if  proper  cars,  motive  power,  and  traffic  arrangements  were  fur- 
nished it,  and  the  patrons  affected  did  not  have  other  convenient  rail- 
road transportation.  Re  Sidell  &  0.  R.  Co.   (111.)   060. 

23.  A  union  passenger  station  and  freight  terminal  are  not  particu- 
larly needed  where,  due  to  the  f«u^t  that  the  railroads  serving  the  city 
reach  practically  the  same  outside  points,  there  is  small  expectation 
that  any  substantial  number  of  passengers  will  desire  to  transfer  from 
one  line  to  the  other,  and  it  appears  that  several  small  freight  depots 
located  in  various  parts  of  the  city  would  be  more  convenient  to  ship- 
pers than  one  large  terminal.  San  Jose  v.  Southern  P.  Co.  (Cal.)  763. 

/.  Street  railways, 

24.  A  street  railway  company  was  directed  to  report  delays  due  to 
the  closing  of  railroad  crossings,  to  enable  the  Commission  to  take  the 
matter  up  with  the  railroad  companies  involved.  Re  Wisconsin  Gas  & 
E.  Co.   (Wis.)   752. 

25.  A  street  railway  company  serving  a  city  of  about  35,000  was 
directed  to  maintain  a  ten  minute  schedule  on  all  of  its  lines  instead 
of  a  twenty-four  minute  schedule  as  previously  maintained  on  some  of 
the  lines.  Re  Wisconsin  Gas  &  £.  Co.  (Wis.)  752. 

g.  Telephones. 

X.  In  general. 

Consolidation  of  competing  telephone  systems  as  a  matt^  of  public 
interest,  see  MoNOPWiY  a^d  Coicpeiition. 

P.U.R.1918E. 
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SERVICE — continued. 

Annotation  on  telephone  Bervice,  p.  484. 

26.  The  limit  to  which  the  higher  class  one,  two,  and  four  party 
telephone  service  should  be  extended  at  the  local  exchange  rate  should 
be  placed  within  a  reasonable  distance  from  the  switchboard,  and  not 
extended  to  rural  lines,  since  experience  has  shown  that  to  provide  rates 
satisfactory  to  the  normal  rural  subscriber  these  lines  must  be  filled 
to  the  maximum  capacity  compatible  with  good  service.  Littlepage  v. 
Mosier  Valley  Teleph.  Ck).  (Or.)  425. 

27.  A  telephone  company  was  ordered  to  abrogate  a  rule  prohibiting 
the  use  of  the  German  language  over  its  lines,  where  many  of  the  sub- 
scribers used  such  language  in  their  homes  and  in  their  business  and 
social  relations,  and  such  rule  was  put  in  force,  not  from  any  patriotic 
reason,  but  merely  to  enable  its  operators  to  determine  the  character 
of  the  calls  on  Sundays  and  holidays,  when  all  except  emergency  calls, 
were  subject  to  a  special  charge  per  call.  Voelker  v.  Watson  &  G. 
Teleph.  Co.   (111.)   856. 

2.  Php9ieal  conneeUan. 

28.  Physical  connection  between  the  lines  of  a  rural  party  telephone 
company  and  on  an  exchange  and  toll  line  company  was  ordered  on 
condition  that  the  rural  company  should  put  into  effect  a  rural  party 
telephone-line  rental  which  should  not  be  less  than  the  rural  party-line 
rate  charged  by  the  company  with  which  physical  connection  was  de- 
sired. Lake  Front  Teleph.  Co.  v.  Dakota  Central  Teleph.  Co.  (8,  D.) 
550. 

Li).  A  territory  in  which  a  telephone  utility  operates  two  exchanges, 
connected  by  trunk  lines  and  furnishing  service  between  all  subscribers 
with  no  charge  in  excess  of  the  regular  rental,  constitutes  but  one  ex- 
change area.    Re  Greenfield  Farmers  Teleph.  Co.  (Minn.)  695. 

30.  The  application  of  a  telephone  utility  for  a  physical  connection, 
at  one  of  its  exchanges,  with  the  toll  line  of  another  company,  was 
denied  by  the  Minnesota  Commission,  where  there  already  existed  a 
physical  connection  between  the  toll  line  and  another  exchange  of  the 
applicant  in  the  same  exchange  area.  Re  Greenfield  Farmers  Teleph. 
Co.  (Minn.)  696. 

h.  Water, 

Discussion  of  amount  of  pressure  at  which  water  meters  can  be 
operated  successfully,  pp.  561,  562. 

Discussion  of  elimination  of  water  hammer  by  installation  of  air 
chambers  to  the  pipe  system,  p.  562. 

31.  A  water  utility  should  own  and  maintain  the  hydrants  through 
which  it  furnishes  water  for  fire  protection.     Re  Hagar  (Idaho)  451. 

32.  Every  reliable  waterworks  plant  should  liave  an  operator  availa- 
ble, whether  actually  on  duty  or  not,  on  Sunday,  for  the  possible  emer- 
gency of  fire,  where  fire  protection  is  dependent  on  the  supply  of  water 
furnished  by  pumps,  even  though  water  for  domestic  purposes  may  be 
supplied  on  such  day  by  a  storage  tank.  Re  Bangor  (Wis.)  436. 
P.U.R.IOISE. 
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SERVICE  CONNECTIONS. 

Rules  governing  service  connections  for  hot  water  heating,  see 
Sebvice,  Id. 

SEVERANCE  DAMAGES. 

Consideration  of  severance  damages  in  fixing  value  of  land  for 
railroad  right  of  way,  see  Valuation,  40. 

SEWERS. 

Annotation  on  amount  of  return  to  sewerage  company,  p.  360. 

SIDETRACKS. 

Power  of  Commission  to  regulate  use  of  land  on  which  sidetrack 

is  located,  see  Commissions,  4. 
Power   of   California   Commission   over   construction   of   sidetrack 

crossings,  see  Crossings,  3. 

SINKING  FUND. 

As  method  of  estimating  depreciation,  see  Depreciation,  6,  7. 

SIX  CENT  FARE. 

Six  cent  fares  in  city  on  account  of  war  conditions,  rather  than 
establishment  of  zone  system,  see  Rates,  35. 

SPUR  TRACK. 

See  Sidetracks. 

STAGES. 

Disregard  of  time  schedule  during  winter  months  as  necessitating 
securing  of  certificate  of  public  convenience  before  resuming 
regular  service,  see  Automobiues,  1. 

STANDARDS. 

Utility  unable  to  comply  with  standards  of  service  ordered  to  dis- 
continue service,  see  Service,  14. 
Standards  for  hot  water  heating,  see  Service,  16. 

STATIONS  AND  STOPS.  « 

Exclusive  taxicab  privileges  at  railroad  station,  see  Discrimina- 
tion, 17. 

Need  for  union  passenger  station  and  freight  terminal,  see  Serv- 
ice, 23. 

STATUTE  OF  UMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Indiana  statute  requiring  utility  to  procure  certificate  of  public  con- 
venience before  entering  occupied  territory  as  denial  of  con- 
stitutional rights,  see  Constitutional  Law,  1,  9,  11. 
P.U.R.1918E. 
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STATUTES — continued. 

Rig^t  of  competitor  to  object  that  surrender  of  charter  for  inde- 
terminate permit  impairs  contract  rights,  see  Constitutional 
Law,  8. 

Determination  by  Commission  of  its  jurisdiction  as  exercise  of 
judicial  junctions  in  interpreting  constitutional  and  statutory 
provisions,  see  Constitutional  Law,  10. 

Construction  of  New  York  statute  relative  to  repair  of  crossing 
bridges,  see  Crossings,  2. 

Taking  by  electric  railway  of  part  of  right  of  way  of  steam  rail- 
road as  a  "levy"  under  the  act  of  congress  placing  railroads 
in  the  hands  of  the  President,  see  Eminent  Domain,  1. 

Construction  of  Maine  statutes  prohibiting  paralleling  of  railroads, 
see  Monopoly  and  Competition,  8. 

Dining  car  conductor  acting  as  brakeman  as  satisfying  requirements 
of  Full  Crew  Act,  see  Railboads,  1. 

Notice  to  be  given  of  application  for  increase  in  rates  under  New 
Jersey  statute,  see  Rates,  20. 

Time  for  filing  reparation  claim  under  California  statute,  see 
Reparation,  4. 

Capitalization  of  replacements  of  equipment  or  any  other  physi- 
cal property  under  Ohio  statute,  see  Security  Issues,  4. 

Act  of  Congress  authorizing  Interstate  Commerce  Commission  to 
compel  carriers  to  provide  shipping  facilities  as  limiting  power 
of  state  Commission,  see  Sebvice,  7. 

Issuance  of  bonds  to  refund  outstanding  obligations  under  In- 
diana statute,  see  Security  Issues,  5. 

Construction  of  Ohio  statute  regulating  valuation  of  utility  prop- 
erty, see  Valuation,  3,  4. 

Annotation  on  constitutional  provisions  as  to  sufficiency  of  title  of 
statutes,  p.  184. 

1.  The  use  of  the  state  highways,  including  the  streets  of  munici- 
palities, by  public  utilities,  and  the  matter  of  license  for  such  use,  are 
so  inseparable  that  the  title  of  a  statute,  "An  Act  Concerning  Public 
Utilities,"  may  properly  embrace  provisions  for  the  granting  or  refusal 
of  such  licenses.  Farmers'  &  M.  Co-op.  Teleph.  Co.  v.  Boswell  Teleph. 
Co.  (Ind.)   172. 

STATUTOBT  BATES. 

Power  of  Commission  to  inerease  statutory  maximum  rates,  see 
Kates,  8. 

STEAM  HEATING. 

See  Heating. 

STOCK. 

Relative  proportion  of  stock  and  bonds,  see  Sbcubity  Issues,  10. 
Consideration  of  amount  and  market  value  of  stocks  in  fixing  fair 
value,  see  Valuation,  6. 
P.U.R.1918E. 
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STOCKHOIJ>EIt8. 

Stockholders  in  public  utilities  to  share  burdens  due  to  war  condi- 
tions, see  Retubn,  11. 

Right  to  require  patron  to  become  a  stockholder  as  condition  prece- 
dent to  furnish  telephone  service,  see  Service,  11. 

STORAGE  COMPAHY. 

Corporation  chartered  for  purpose  of  dealing  in  and  storing  grain 
as  public  utility,  see  Public  Utilities,  2. 

STORMS. 

Damages  caused  by  a  storm  as  an  operating  expense,  see  Return, 
38. 

STRAIGHT  LUTE. 

As  method  of  estimating  depreciation,  see  Depreciation,  6,  7. 

STREET  LIGHTING. 

Power  of  Indiana  Commission  to  require  utility  to  make  changes 
in  its  street  lighting  system  to  comply  with  municipal  ordi- 
nance, see  Sebvice,  5. 

STREET  RAILWAYS. 

Jurisdiction  of  Commission  to  review  city  ordinances  affecting 
street  railways,  see  Commissions,  6. 

Power  of  Wisconsin  Commission  to  relieve  street  railway  from 
franchise  obligations  to  pave  streets,  see  Commissions,  7. 

Power  of  Conunission  to  increase  street  railway  rates  as  affected 
by  franchise  provisions,  see  Constitutional  Law,  2,  7. 

Method  of  estimating  depreciation  of  electric  railway  property, 
see  Deprexjiation,  8. 

Reduced  street  railway  fares  to  school  children,  see  Discrimina- 
tion, 7. 

Power  of  Commission  to  raise  fares  of  a  street  railway  company 
where  they  will  indirectly  affect  interstate  commerce,  see  In- 
terstate Commerce,  1. 

Re-routing  of  jitney  lines  to  eliminate  competition  with  street  rail- 
way company,  see  Monopoly  and  Compewtion,  3. 

Power  of  Washington  Commission  to  increase  statutory  maximum 
rates,  see  Rates,  8. 

Power  of  Commission  to  change  franchise  rates,  see  Rates,  9-16. 

Six  cent  fare  in  city  rather  than  establishment  of  zone  system,  see 
Rates,  35. 

Zone  system  of  street  car  rates  in  city,  suburban,  and  inierurbaa 
localities,  see  Rates,  35,  36. 

Emergency  relief  from  war  conditions,  see  Retcrn,  12-16. 

Car  mile  basis  of  rates,  see  Return,  14. 

Effect  of  change  from  flat  rates  to  zone  system  on  street  railroad, 
see  Return,  15. 

Track  and  equipment  rental  not  to  be  treated  as  an  operating  ex- 
pense of  an  electric  railway,  see  Return,  32. 
P.U.R,1918E. 
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STREET  RAILWAYS— conttnw^d. 

Right  to  require  operation  at  a  loss,  see  Sebyiob,  1. 
Abandonment  of  street  railway  operated  at  a  loss,  see  Sebviob,  13. 
Power  of  Wisconsin  Commission  to  authorize  abandonment  of  a 

street  railway  line,  see  Sebvicb,  8. 
Street  railway  company  to  report  delays  at  railroad  crossings,  see 

Service,  24. 
Headway  for  city  of  about  35,000,  see  Sebviob,  25. 

Discussion  as  to  discriminatory  character  of  flat  flve-cent  street 
railway  fares,  p.  924. 

8TBEETS. 

See  Highways  and  Stbeets. 

SUBSCBIBEBS. 

See  CoxsuMEBS  aih)  Patbons. 

SUGGESTIONS. 

Duty  of  Commission  to  make  suggestions  relative  to  eervice,  see 
Commissions,  3. 

SUNBAT. 

Water  utility  to  have  available  operator  for  operation  of  pumps 
on  Sunday,  see  Service,  32. 

8UPEB8EDEAS. 

Effect  of  appeal  to  suspend  Commiseion  order,  see  Appeal  and  Re- 
view, 2. 

SITPEBVISION  EXPENSE. 

Allowance  for  supervision  in  fizing  overhead  expenses,  see  Valua- 
tion, 26. 

SUPPLIES. 

See  Materials  and  Sttpfues. 

SUSPENSION. 

Effect  of  appeal  to  suspend  Commission  order,  see  Appeal  and 
Review,  2. 

SWITCHING  CHABGES. 

Telephone  switching  charges  for  rural  exchanges,  see  Rates,  88. 

TAXES. 

Emergency  rates  for  electric  utility  on  account  of  increased  cost 

of  coa),  labor  and  taxes,  see  Rates,  22. 
Return  for  municipal  plant  to  produce  revenues  to  cover  taxes,  see 

Return,  25,  26. 
P.U.R.1018E.  70 


Digitized  by  LjOOQIC 


1106  INDEX. 

TAXES  DUBINO  CONSTRUCTIOH. 

Allowance  for,  in  fixing  overhead  expenses,  see  Valuation,  25. 

TAXIOABS. 

Exclusive  taxicab  privileges  at  railroad  station,  see  Discbimina- 
TION,   17. 

TIXE6BAPH8. 

Jurisdiction  of  Kentucky  Commission  over  complaints  against  tele* 
graph  service,  see  Service,  4. 

TEIiEPHONES. 

Basis  of  apportioning  investment  and  expenses,  see  AppoBrriON- 
HENT,  4,  6. 

Annual  allowance  for  depreciation  of  telephone  plant,  see  Depre- 
ciation, 20-22. 

£limination  of  free  telephone  service  established  under  competitive 
conditions,  see  Discrimination,  2. 

Reduced  rates  to  owners  of  equipment  as  discriminatory,  see  Dis- 
crimination, 8. 

Free  toll  service  between  telephone  areas  as  discriminatory,  see 
Discrimination,  14. 

Reconstruction  of  telephone  lines  to  eliminate  interference  between 
high  tension  electric  lines,  see  Electricity,  1. 

Consolidation  of  competing  telephone  systems,  as  being  in  the  public 
interest,  see  Monopoly  and  Competition,  1. 

Transfer  of  telephone  properties  and  division  of  territory  for  the 
purpose  of  eliminating  competition,  see  Monopoly  and  Compe- 
tition, 2. 

Admission  of  competition  into  occupied  territory,  see  Monopoly 
AND  Competition,  5-7. 

Rates  for  telephones,  see  Rates,  37-38. 

Amount  of  return  for  telephone  utility,  see  Return,  20,  21. 

Charge  by  holding  company  for  services  to  subsidiary  telephone 
company,  see  Return,  40. 

Jurisdiction  of  Kentucky  Commission  over  complaints  against  tele- 
phone service,  see  Service,  4. 

Power  of  Commission  to  require  telephone  company  to  continue 
interchange  of  free  service,  see  Service,  6. 

Right  of  telephone  company  to  require  patron  to  construct  portion 
of  the  line,  become  a  stockholder,  or  own  and  maintain  instru- 
ments as  a  condition  precedent  to  service,  see  Service,  10-12. 

Higher  class  local  service  than  rural  service,  see  Service,  26. 

Prohibiting  use  of  German  language,  see  Service:,  27. 

Physical  connection  of  telephones,  see  Service,  28-30. 

Allowance  for  overhead  expenses  of  telephone  plant,  see  Valua- 
tion, 26. 

Allowance  for  working  capital  for  telephone  utility,  see  Valuation, 
41,  43,  47. 
P.U.R.1918E. 
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TERBITOBT. 

Admission  of  competition  into  occupied  territory,  see  Monopoly 
AND  Competition,  5-8. 

TIME. 

Time  of  taking  effect  of  rate  schedule  filed  in  accordance  with  prior 

determination  of  Commission,  see  Rates,  7. 
Time  for  filing  reparation  claim,  see  Reparation,  4, 

TIME  SCHEDUIiES. 

For  street  railway,  see  Service,  25. 

TITLE. 

Sufficiency  of  title  of  statute,  see  Statutes,  1. 

TRACKAGE  AGREEMENTS. 

Trackage  agreements  as  affecting  power  of  Commission  to  author- 
ize charge  for  transfers,  see  Rates,  16. 

TRACKS. 

Track  rentals  not  to  be  treated  as  an  operating  expense  of  electric 
railway,  see  Return,  32. 

TRAIN  CREW. 

As  to  what  constitutes,  within  meaning  of  Full  Crew  Act,  see  Rail- 
roads, 1. 

TRANSFER  COMPANIES. 

Exclusive  taxicab  privileges  at  railroad  station,  see  Discrimina- 
tion, 17. 

TRANSFERS. 

Power  of  New  York  Commission  to  authorize  a  charge  for  transfers 

on  street  cars,  see  Rates,  11-16. 
Charge  for  street  car  transfers,  see  Return,  12. 

IJNCOIXECTABI.E  ACCOUNTS. 

Consideration  of,  in  fixing  operating  expenses,  see  Return,  39. 

UNION  STATIONS. 

See  Stations  and  Stops. 

UTIUTIES. 

See  PuBuc  Utilities. 

VALUATION. 

J.  In  general,  1, 
II.  Jurisdiction,  powers,  and  duties  of  Commission,  ;3— 4. 

P.U.R.1918E. 
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VALUATION— continued, 
III,  Ascertainment  of  value  or  cost,  &^16. 
a.  Of  value,  H^ll, 

1.  In  general,  S—7, 

2.  Original  cost  aa  measure,  8,  9. 

3.  Reproduction  cost  as  measure,  10, 

4.  Value  of  securities  as  measure,  IX, 
h.  Of  reproduction  cost,  12^16. 

IF.  Consideration  of  accrued  depreciation,  17, 
V,  Nonphysical  elements  affecting  valucy  18^-30, 
a.  Overhead  expenses,  18^28, 

1,  In  general,  18^21, 

2,  Allotcance  for  groups  of  expenses,  22^-95. 

3,  Interest  during  construction,  20. 

4,  Cost  of  promoting  and  financing,  27, 

5,  Architects*  fees,  28. 

h.  Discount  on  securities,  29, 
o.  Pavement  over  mains,  30. 
VI.  Items  and  expenses  chargeable  to  capital,  31'^4, 
VII,  Valuation  of  particular  Icinds  of  tangible  property,  3if-~4t9, 

a.  Property  not  used  or  useful  in  puhUc  service,  3S-SS. 

1,  In  general,  3S,  30. 

2.  Investment  in  excess  of  present  needs,  37,  38, 

b.  Lands,  39,  40, 

c.  Worlcing  capital,  4i— 4P. 

VIII.  Valuation  of  particular  Icinds  of  intangible  property,  50^ 
02. 

a.  Going  value,  SO~^9, 

1,  In  general,  dO-^fiS, 

2.  AllouHince  in  case  of  municipal  plant,  54. 

3,  Where  early  losses  have  been  recouped,  6S,  dO. 

4.  Specific  allowances,  57— 5P. 

b.  Water  rights,  00^02. 

I,  In  general. 

Necessity  of  having  valuation  of  property  of  a  utility  earning  inade- 
quate return  in  passing  upon  an  application  for  an  increase  in 
rates,  see  Hetubn,  2. 

Table  of  valuation  of  property  of  United  Gas  ft  Electric  Company 
of  Indiana,  p.  316. 

Discussion  as  to  the  difficulty  of  valuing  electric  railway  property, 
p.  914. 

Discussion  of  distinction  between  fair  value  and  exchange  value, 
p.  24. 

1.  The  fair  value  of  a  public  service  plant  is  its  reasonable  valw 
at  the  time  the  service  is  being  rendered,  and  should  be  elastic  enou|^ 
to  protect  the  rights  of  the  consumer  and  safeguard  the  interests  of  the 
utility.     Harbster  v.  Angelica  Water  &  Ice  Co.   (Pa.)   640. 
P.U.R.1918E. 
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VALUATION—cofittniied. 

II,  Jurisdiction,  powers,  and  duties  of  Commission. 

2.  The  Ohio  Commission  has  the  power,  and  it  is  its  duty,  to  order 
a  revaluation  of  a  plant  where  in  its  opinion  the  valuation  fixed  was 
grossly  excessive  because  of  important  information  withheld  by  the 
utility.  Kent  Water  &  Light  Co.  v.  Public  Utilities  Commission  (Ohio) 
711. 

3.  The  Ohio  Commission  will  not  direct  utilities  to  file  appraisals 
in  pending  rate  valuations,  since  under  the  statute  they  are  only  re- 
quired to  furnish  inventories  and  records  of  their  properties  for  the 
information  of  the  Commission  in  whose  province  lies  the  making  of  the 
appraisals.    Re  Union  Gas  &  £.  Co.   (Ohio)  934. 

4.  The  Ohio  statute  setting  forth  the  various  things  the  Commis- 
sion shall  have  authority  to  ascertain  and  report  in  fixing  the  value  of 
utility  property  does  not  require  that  these  elements  shall  be  adopted 
as  the  present  value  of  the  property  for  rate-making  purposes;  since 
this  value  cannot  be  ascertained  wholly  by  artificial  rules,  but  must 
be  arrived  at  by  a  consideration  of  all  relevant  facts.  Re  Union  Gas  & 
E.  Co.  (Ohio)  934. 

III.  Ascertainment  of  value  or  cost* 

a.  Of  value. 

1.  In  general. 

6.  In  ascertaining  fair  value  for  rate  making  there  must  be  con- 
sidered among  other  factors  the  earning  capacity  of  the  utility*8  prop- 
erty under  the  existing  rate,  the  amount  and  market  value  of  the  com- 
pany's stocks,  bonds,  or  other  securities,  and  any  other  circumstances 
which  bear  upon  that  value  as  between  its  owners  and  the  general  pub- 
lic. Salisbury  v.  Salisbury  Light,  Heat  &  P.  Co.   (Md.)   331. 

6.  The  Indiana  Commission  will  not  use  war  prices  for  labor  and 
materials  in  determining  the  value  of  utility  plant  for  rate-making  pur- 
poses.   Princeton  v.  Princeton  Light  &  P.  Co.  (Ind.)  300, 

7.  An  allowance  for  a  right  of  way  in  a  valuation  for  rate  making 
should  not  be  denied  merely  on  the  ground  that  no  item  of  such  expense 
was  found  on  the  books  of  the  company,  and  that  such  expense  as  was 
incurred  was  paid  out  of  the  operating  expenses.  Re  Peoria  &  Receivers 
of  C.  U.  Teleph.  Co.  (lU.)  74. 

Z.  Original  cost  as  measure. 

Discussion  of  distinction  between  investment  and  historical  oost,  p. 
27. 

Statement  that  the  value  of  investment  when  once  fixed  should 
remain  constant,  subject  to  capital  additions  or  withdrawals,  and  not 
fluctuate  with  the  cost  of  labor  and  material,  p.  940. 

8.  The  original  cost  or  actual  investment,  if  it  could  be  accurately 
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ascertained,  would  be  strong  evidence  of  fair  value  for  rate  making. 

Salisbury  v.  Salisbury  Light,  Heat  &  P.  Co.  (Md.)  331. 

9.  The  investment  reasonably  and  prudently  made  is  the  most 
equitable  standard  of  fair  value  for  rate  making  as  between  the  utility 
and  the  consumer,  where  such  investment  may  be  ascertained;  repro- 
duction cost  being  useful  in  proportion  as  it  tends  to  throw  light  upon 
investment,  rather  than  as  being  in  and  of  itself  the  measure  of  value. 
Milwaukee  Electric  K.  &  Light  Co.  v.  Milwaukee  (Wis.)   1. 

3.  Reproduction  cost  as  measure, 

i  Discussion  of  the  shortcomings  of  a  strict  reproduction  theory  in 
the  appraisal  of  utility  properties  as  shown  by  the  situation  in  this  case, 
p.  642. 

Discussion  of  value  of  reproduction  cost  as  an  element  to  be  con- 
sidered in  a  rate  making  valuation,  p.  28. 

10.  The  cost  of  reproduction,  while  not  necessarily  and  in  all  cases 
representing  the  true  fair  value  of  the  property  of  a  utility  for  rate 
making,  is  nevertheless  strong  evidence  of  such  value;  since  it  takes 
into  account  not  only  the  actual  cost  of  the  property  to  the  investor, 
but  also  any  appreciation  which  may  have  taken  place  in  the  value  of 
the  property  since  it  was  originally  installed.  Salisbury  v.  Salisbury 
Light,  Heat  &  P.  Co.  (Md.)  331. 

4.  Value  of  securities  tis  measure. 

See  also  supra,  5. 

11.  The  amoimt  of  stocks  and  bonds  has  of  itself  no  direct  bearing 
on  the  question  of  rates,  but  it  does  serve  to  throw  some  light  on  the 
methods  and  managements  of  a  utility,  which  is  quite  pertinent  to  the 
question  of  rate  making.    Re  Union  City  Teleph.  Co.  (Ind.)  669. 

b.  Of  reproduction  cost. 

Discussion  of  the  justice  of  fixing  unit  prices  by  the  prices  of  com- 
modities on  the  appraisal  day  in  determining  the  rate  value  of  utility 
property,  p.  939. 

Discussion  of  the  proper  method  to  be  adopted  in  arriving  at  the 
present  value  in  consideration  of  the  history  of  the  commodity  prices 
in  the  case,  p.  941. 

12.  In  estimating  the  cost  of  reproducing  utility  property,  the  en- 
gineers of  the  Wisconsin  Commission  endeavored  to  approximate  actual 
construction  conditions  wherever,  in  the  judgment  of  the  staff,  those 
conditions  had  not  been  abnormal  or  out  of  line  with  recognized  prac- 
tice.   Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee  (Wis.)  1. 

13.  In  estimating  the  cost  of  reproduction  of  the  property  of  an 
electric  railway  company  for  rate  making,  the  Wisconsin  Commission 
allowed  both  for  the  land  and  the  buildings  thereon  when  purchased, 
there  being  no  question  of  the  good  faith  of  the  company  in  purchasing 
the  property  at  the  price  paid;  the  purpose  of  the  Commission  being 
P.U.R.1918E. 
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to  avoid  injustice  to  the  company  by  studying  the  actual  conditions  of 
construction  and  acquisition  as  far  as  possible  and  allowing  for  them. 
Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee  (Wis.)   1. 

14.  In  a  valuation  for  rate  making  a  ten -year  average  was  taken 
as  representing  normal  prices  for  such  commcKlities  as  copper,  struc- 
tural steel  pipe,  and  fitting,  and  the  like,  known  in  past  years  to 
fluctuate  more  or  less  widely  even  over  short  periods.  Milwaukee  Elec- 
tric R.  &  Light  Co.  V.  Milwaukee  (Wis.)   1. 

15.  In  a  valuation  for  rate  making  the  normal  price  of  some  com- 
modities was  determined,  as  of  the  date  of  the  inventory,  by  a  trend 
curve,  where  a  study  of  prices  over  a  period  of  years  indicated  a  de- 
cided trend  either  upward  or  downward.  Milwaukee  Electric  R.  &  Light 
Co.  v.  Milwaukee  (Wis.)  1. 

16.  In  a  valuation  for  rate  making  the  engineering  department  of 
{he  Maryland  Commission  did  not  use  as  a  basis  thereof  the  relatively 
high  unit  costs  prevailing  at  the  date  of  the  valuation,  but  employed  a 
fair  average  of  coflts  for  some  four  or  five  years  prior  thereto.  Salis- 
bury V.  Salisbury  Light,  Heat,  A  P.  Co.  (Md.)  331. 

IV.  Consideration  of  accrued  depreciation. 

Discussion  of  the  efifect  of  the  keeping  of  the  proper  depreciation 
resei^^e  on  valuation,  pp.  33,  34. 

Statement  that  a  reduction  should  be  made  from  the  cost  new  of 
utility  property  for  accrued  depreciation  both  physical  and  functional 
in  a  rate  valuation,  p.  87. 

17.  Reproduction  cost  new  less  depreciation  can  be  used  as  the  final 
measure  of  fair  value. for  rate  making  only  upon  the  assumption  that 
the  utility  has  not  only  earned  the  sum  represented  by  depreciation 
in  excess  of  a  fair  return  on  the  original  investment,  but  has  also 
returned  the  same  to  the  investors,  retaining  no  depreciation  reserve 
represented  by  assets.  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee 
(Wis.)  1. 

F.  Nonphysical  eletnenta  affecting  value. 

a.  Overhead  expenses, 

1.  In  general. 

Discussion  of  expenditures  included  under  the  heading  of  contin- 
gencies in  rate  making  valuation,  p.  16. 

18.  In  a  valuation  for  rate  making,  Wisconsin  Commission  engi- 
neers included  in  unit  prices  certain  direct  overhead  costs  in  addition  to 
bare  costs  of  material  and  direct  or  productive  labor,  such  as  purchase 
and  store  expense,  some  direct  supervision,  inspection,  and  timekeeping, 
the  use  of  tools,  and  employers'  liability  insurance;  and  for  such  con- 
struction work  as  a  utility  is  accustomed  to  contract,  the  item  of  con- 
tractor's profit  was  included.  Milwaukee  Electric  R.  &  Light  Co.  v. 
Milwaukee  (Wis.)   1. 
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19.  In  ascertaining  the  amount  to  be  allowed  in  a  rate  valuation 
for  general  overheads,  including  organization,  administration,  and  legal 
expenses,  engineering  and  superintendence,  taxes  and  insurance  during 
construction,  omissions  and  contingencies,  the  Wisconsin  Commission 
applied  diHerent  percentages  to  the  various  items  in  the  inventory  in 
the  proportion  deemed  by  the  engineers  to  be  applicable;  the  weighted 
average  for  all  overheads,  including  land,  being  slightly  over  15  per  cent, 
the  result  substantiating  the  Commission's  use  of  15  per  cent  to  cover 
this  item.    Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee  (Wis.)   1. 

20.  The  Indiana  Commission  reduced  the  allowance  for  overhead 
expenses  made  by  its  engineering  staff  in  an  electric  valuation  com- 
puted on  the  basis  of  12  per  cent  of  the  value  of  the  property  exclusive 
of  lands,  materials,  and  supplies,  from  $9,810  to  $2,810,  where  it  ap- 
peared that  a  large  portion  of  the  items  usually  included  in  overhead 
charges  were  paid  out  of  earnings.  Princeton  v.  Princeton  Light  k  P. 
Co.   (Ind.)   300. 

21.  An  allowance  for  "overhead"  should  not  be  added,  in  a  rate 
valuation,  to  the  present  value  of  right  of  way  lands  of  an  irrigation 
company  based  upon  the  present  value  of  adjacent  land;  the  company 
being  fairly  treated,  if  the  average  value  of  adjacent  land  is  included, 
especially  where  a  considerable  portion  of  the  right  of  way  has  Ijeen 

'  donated  or  purchased  at  prices  of  grain  land  before  irrigation  increased 
in  value.    Nunn  v.  Sutter-Butte  Canal  Co.   (Cal.)   563. 

2,  Allotvance  for  groups  of  expenses, 

22.  A  general  overhead  allowance  of  15  per  cent  in  a  valuation  for 
rate  making  was  held  sufficient  to  cover  contractors'  commissions  and 
architects'  fees.    Re  Peoria  &  Receivers  of  C.  U.  Teleph.  Co.  (111.)  74. 

23.  An  allowance  of  5  per  cent  for  engineering  and  2  per  cent  for 
contingencies  and  3  per  cent  for  organization  and  general  expenses  waa 
made  in  the  valuation  of  a  water  plant  for  rate  making.  Uarbster  v. 
Angelica  Water  &  Ice  Co.   (Pa.)   540. 

24.  In  determining  the  fair  valuef  of  a  utility's  property  for  rate- 
making  purposes,  the  amounts  required  for  legal  expenses,  and  fees 
incident  to  its  incorporation,  as  well  as  the  actual  or  estimated  cost  of 
securing  the  franchises  in  the  communities  in  which  it  operates,  should 
be  included  as  capital  allowances.  Re  Western  Colorado  Power  Co. 
(Colo.)  629. 

25.  An  allowance  of  12  per  cent  in  estimating  present  value  of  a 
telephone  plant  was  made  for  engineering,  superrision,  interest*  taxes 
during  construction,  insurance,  etc.  Re  Central  Indiana  Teleph.  Co. 
(Ind.)  859. 

3.  Interest  during  eonsirucUon* 

26.  A  construction  period  of  twelve  months  was  fixed  in  determining 
the  allowance  for  interest  during  construction  of  a  water  plant,  the 
fair  value  of  which  for  rate  making  was  found  to  be  $76,500.  Harbster 
V.  Angelica  Water  &  Ice  Co.  (Pa.)  540. 
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^.  Coat  of  promoting  and  financing, 

27.  In  a  yaluation  for  rate  making  some  allowance  should  be  made 
for  the  expense  of  promotion  and  the  flotation  of  securities,  where  these 
expenses  have  not  been  recouped,  in  whole  or  in  part,  out  of  earnings 
over  and  above  a  fair  return  upon  the  investment.  Salisbury  y.  Salis- 
bury Light,  Heat,  &  P.  Co.  (Md.)  331. 

5.  Architects*  fees* 

28.  Architect's  fees  for  plans,  specifications,  and  superintendence 
were  covered  by  the  Wisconsin  Commission  engineers  under  general  over- 
head allowances  in  a  valuation  for  rate  making.  Milwaukee  Electrie 
R.  &  Light  Co.  V.  Milwaukee  (Wis.)  1. 

h.  Discount  on  securities. 

Discussion  of  discoimit  on  bonds  aa  item  chargeable  to  constnietion 
account,  p.  831. 

Discussion  of  allowance  for  Interest  during  construction  as  to  land, 
p.  17. 

29.  No  allowance  should  be  made  for  bond  discount,  cost  of  acquir- 
ing money,  or  like  financial  expenses,  in  fixing  the  fair  value  of  utility 
property  for  rate-making  purposes.  Re  Western  Colorado  Power  Co. 
(Colo.)  629. 

o,  JPavetnent  over  mains, 

30.  No  allowance  should  be  made,  in  a  rate  valuation,  for  the  cost 
of  paving  not  actually  cut  and  replaced.  Re  Peoria  &  Receivers  of  C.  U. 
Teleph.  Co.  (111.)  74. 

F/.  Items  and  expenses  chargeable  to  capital. 

Items  and  expenses  chargeable  to  operation,  see  Retubn. 

31.  The  value  of  additions  and  betterments  made  between  the  date 
of  the  appraisal  and  the  date  of  valuation  should  be  included  in  a  valu- 
ation for  rate  making,  but  additions  made  subsequent  thereto  and  pro- 
posed additions  should  be  excluded.  Re  Peoria  &  Receivers  of  C.  U. 
Teleph.  Co.   (111.)   74. 

32.  In  the  valuation  of  a  telephone  plant  for  rate  making,  existing 
exchange  equipment  should  not  be  disregarded  and  an  estimate  of  the 
cost  of  a  new  switchboard  to  take  its  place  made  the  basis  of  value, 
on  the  theory  that  the  existing  equipment  is  obsolete  because  resulting 
from  continued  additions  made  by  piecemeal  construction.  Re  Peoria  & 
Receivers  of  C.  U.  Teleph.  Co.  (111.)  74. 

33.  A  part  of  the  extraordinary  expense  of  an  irrigation  company, 
due  to  floods,  is  chargeable  to  the  capital  account,  where  dams,  canals, 
and  structures  are  not  only  repaired,  but  increased  in  stability,  and 
P.U.R.1918E. 
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where  better  and  more  permanent  structures  were  constructed.    Nunn  v. 

Sutter-Butte  Canal  Co.  (Cal.)  663. 

34.  The  expense  of  litigation  involving  the  title  to  rights  of  way  of 
an  irrigation  company  is  properly  chargeable  to  capital.  Nunn  v. 
Sutter-Butte  Canal  Co.   (Cal.)   563. 

F//.  Valuation  of  particular  Tcinda  of  tangible  property, 

a.  Property  not  used  or  useful  in  public  service. 

1,  In  general, 

35.  The  valuation  of  a  pumping  station  and  equipment  no  longer 
useful  as  a  part  of  a  waterworks  system  was  excluded  in  determining 
the  present  value  of  the  property  for  rate  making.  Knowlton  v.  Farm- 
ington  Village  Corp.   (Me.)   884. 

36.  A  utility  purchasing  the  property  of  another  company  should 
capitalize  only  such  part  of  the  purchase  price  thereof  as  may  repre- 
sent the  reasonable  value  of  the  property  considered  as  ^'materials  and 
supplies  in  store  rooms,"  where  it  intends  to  put  it  only  to  such  use. 
Re  San  Fernando  Valley  Home  Teleph.  Co.  (Cal.)   616. 

2.  Investment  in  excess  of  present  needs, 

37.  The  value  of  land  purchased  as  a  site  for  a  teleplione  exchange 
building  to  take  the  place  of  an  existing  exchange  should  not  be  in- 
cluded in  the  value  of  the  company's  property  for  rate  making,  in  addi- 
tion to  the  value  of  the  existing  exchange,  on  the  theory  that  it  is  a 
reasonable  provision  for  future  requirements,  but  should  be  valued 
when  actually  put  into  service  as  if  acquired  at  that  time,  proper  allow- 
ance being  made  as  a  credit  for  the  abandoned  site.  Re  Peoria  &  Re- 
ceivers of  C.  U.  Teleph.  Co.    (111.)    74. 

38.  A  water  and  ice  company  is  warranted  in  charging  into  its  water 
rate  schedule  the  cost  entailed  by  a  water  consumption  of  at  least  300,- 
000  gallons  per  day,  although  the  actual  consumption  of  water  ranges 
from  150,000  to  200,000  gallons  daily,  in  order  that  it  may  be  in  posi- 
tion to  provide  for  the  natural  increase  in  its  business  and  to  guard 
against  the  usual  exigencies  incident  thereto.  Harbster  v.  Angelica 
Water  &  Ice  Co.   (Pa.)   540. 

b.  Lands, 

Discussion   of  plottage   allowance   in   valuation   for   rate   making, 
p.  17. 

39.  In  determining  the  fair  present  value  of  land  for  rate  making 
it  is  necessary  to  consider  its  location  and  the  use  to  which  it  may 
reasonably  be  applied.  Re  Peoria  &  Receivers  of  C.  U.  Teleph.  Co.  (111.) 
74. 

40.  The  value  of  land  for  rate  making  was  fixed  by  the  Wisconsin 
Commission  on  the  basis  of  value  of  surrounding  land,  plus  severance 
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damages  in  the  case  of  land  for  right  of  way  and  railway  easements, 
the  additional  amount  heing  arrived  at  by  ascertaining  the  sum  actu- 
ally paid  and  subtracting  therefrom  the  amount  representing  the  value 
of  the  right  of  way  when  measured  by  the  value  of  surroimding  land 
at  the  time  of  acquisition.  Milwaukee  Electric  R.  &  Light  Co.  v.  Mil- 
waukee (Wis.)  1. 

o.  WorJcing  capital, 

41.  A  reasonable  allowance  should  be  made  for  working  capital  of 
a  telephone  company  in  a  valuation  for  rate  making,  although  its  bills 
are  rendered  monthly  and  are  payable  in  advance.  Re  Peoria  &  Receiv- 
ers of  C.  U.  Teleph.  Co.   (111.)   74. 

42.  Working  capital  when  considered  as  the  amount  of  cash  and 
supplies,  or  other  available  assets  readily  convertible  into  cash  without 
pecuniary  sacrifice,  reasonably  necessary  to  be  kept  on  hand  for  the 
purpose  of  meeting  the  company's  current  obligations  as  they  arise,  and 
enabling  it  to  operate  economically  and  efficiently,  and  to  bridge  the 
gap  between  outlay  and  reimbursement,  is  as  much  an  investment  in  the 
public  service  as  is  other  capital  which  is  actually  invested  in  the  plant 
and  other  physical  property  used  in  such  service,  and  should  therefore 
be  included  in  the  rate  base.  Salisbury  v.  Salisbury  Light,  Heat,  &  P. 
Co.  (Md.)  331. 

43.  A  telephone  company  is  entitled  to  a  liberal  allowance  for  mate- 
rial and  supplies  on  hand  as  part  of  its  working  capital,  where  its  prop- 
erty lies  within  a  sleet  storm  area.  Re  Central  Indiana  Teleph.  Co. 
(Ind.)   859. 

44.  An  allowance  for  working  capital,  in  addition  to  materials  and 
supplies,  was  made  in  the  valuation  of  a  municipal  water  plant  for  rate 
making.     Knowlton  v.  Farmington  Village  Corp.   (Me.)   884. 

45.  In  arriving  at  the  allowance  to  be  made  for  working  capital  in 
an  electric  rate  valuation,  supplies  carried  for  the  purpose  of  construc- 
tion should  not  be  included,  and  deduction  should  be  made  for  current 
liabilities,  such  as  bills  payable  and  consumers*  deposits.  Re  Western 
Colorado  Power  Co.  (Colo.)   629. 

46.  The  addition  of  7  per  cent  for  taxes,  interest,  and  administrative 
expense  to  the  working  capital  allowance  of  an  electric  utility  in  a 
rate  valuation  is  improper.  Re  Western  Colorado  Power  Co.  (Colo.) 
629. 

47.  An  allowance  of  $2,000  was  made  for  working  capital  of  a  tele- 
phone company,  the  present  physical  value  of  whose  property  was  found 
to  be  $88,744.     Re  Union  City  Teleph.  Co.   (Ind.)   669. 

48.  An  allowance  of  $1,500,  in  addition  to  the  amount  of  materials 
and  supplies,  is  sufficient  for  working  capital  in  a  rate  valuation  for 
an  electric  Utility  rendering  its  bills  monthly  and  having  a  pay  roll  of 
about  $1,000  for  such  period.  Princeton  v.  Princeton  Light  &  P.  Co. 
(Ind.)    300. 

49.  An  allowance  of  $2,000  was  made  for  the  working  capital  of  a 
water  plant,  the  fair  value  of  which  for  rate  making  was  found  to  be 
$70,500,  such  allowance  amounting  to  approximately  one  half  of  the 
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annual  expenditure,  and  being  sufficient  to  carry  the  oompanj  over  ita 
colUection  periods  of  six  months.  Harbster  y.  Angelica  Water  &  loe 
Ck>.  (Pa.)  640. 

VIII.  VahtaUan  of  particular  Idnda  of  intangible  property. 

a.  Going  value. 

i.  In  general. 

Statement  of  rule  as  to  burden  of  proof  of  cost  of  bringing  the 
property  to  its  then  state  of  efficiency,  p.  317. 

Definition  of  going  value  under  the  Indiana  statutes,  p.  317. 

50.  The  going-concern  value  of  a  utility  plant,  or  the  value  that  is 
distinct  from  the  "junk"  value  or  the  actual  value  of  the  physcial  prop- 
erty, should  be  recognized  as  an  actual  property  right  and  considered 
in  a  valuation  for  rate  making,  although,  during  the  earlier  years  of 
operation,  the  cost  of  additions  and  betterments  was  paid  from  income. 
Re  Peoria  &  Receivers  of  C.  U.  Teleph.  CJo.  (111.)   74. 

61.  In  arriving  at  the  fair  value  of  utility  property  for  rate  making, 
due  consideration  was  given  by  tiie  Wisconsin  Commission  to  the  fact 
that  the  business  was  a  going  concern;  and  all  facts  in  relation  to 
going  value  on  any  basis  were  also  given  full  consideration.  Milwaukee 
Electric  R.  A  Light  Co.  v.  Milwaukee  (Wis.)   1. 

52.  The  Pennsylvania  Commission  makes  no  allowance  for  going 
concern  under  reproduction  cost,  but  considers  it  and  makes  allowance 
therefor  in  its  determination  of  fair  value  for  rate  making.  Harbster 
V.  Angelica  Water  &  Ice  Co.  (Pa.)  540. 

53.  An  allowance  for  development  costs  should  not  be  made  in  a 
rate  valuation  while  the  utility  is  still  in  the  development  stage.  Nunn 
V.  Sutter-Butte  Canal  Co.  (Cal.)  563. 

2.  Allowance  in  case  of  ntunieipal  plant. 

54.  No  allowance  was  made  for  going  value  in  the  valuation  of  a 
mimicipal  water  plant  for  rate  making.  Knowlton  v.  Fannington  Vil- 
lage (Dorp.  (Me.)  884. 

8.  Where  early  loseee  hat^e-  been  recotiped, 

55.  No  allowance  should  be  made  for  going  value  based  upon  early 
losses,  where  the  greats  part  of  the  present  value  represents  properly 
acquired  from  earnings,  and  where  the  present  owners  have  received 
in  dividends  an  annual  average  rate  of  9.7  per  cent  of  their  net  invest- 
ment.   Re  Central  Indiana  Teleph.  Co.   (Ind.)  859.  * 

56.  The  addition  for  going  value  in  a  rate  case  should  not  be  for  a 
large  sum,  where  the  utility  has  been  fully  compensated  for  all  early 
losses,  and  practically  the  entire  cost  of  building  up  its  business  and 
bringing  its  property  to  the  present  state  of  efficiency  has  been  paid  out 
of  earnings.  Princeton  v.  Princeton  Light  &  P.  Co.  (Ind.)  300. 
r.U.R.1918E. 
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VALUATION— con^miicd. 

4.  Specific  allowances. 

57.  An  allowance  of  $1,000  was  made  as  part  of  the  ''reasonable  cost 
of  bringing  the  property  to  its  then  state  of  efficiency/'  which  the  Com- 
missioners required  by  the  Indiana  Public  Utilities  Act  to  consid^ ;  it 
appearing  that  the  plant  had  been  built  largely  from  earnings,  had 
had  prudent  nunagement,  and  that  the  difference  of  $23,552  between 
the  original  investment  and  the  present  value  was  not  sufficient  to  com- 
pensate the  company  for  the  risks  incident  to  twelve  years'  operation 
of  a  telephone  plant.     Re  Central  Indiana  Teleph.  Co.    (Ind.)    859. 

58.  In  a  valuation  for  rate  making  an  allowance  of  10  per  cent  upon 
the  reproduction  cost  less  depreciation  of  the  utility's  property  was 
made  on  account  of  its  going  value.  Salisbury  v.  Salisbury  Light,  Heat 
&  P.  Co.  (Md.)  331. 

50.  An  allowance  of  $5,000  was  made  for  going  value  of  a  telephone 
company,  the  present  physical  value  of  whose  property  was  found  to  be 
$88,744.    Re  Union  City  Teleph.  Co.  (Ind.)  669. 

h.  Water  rights. 

60.  The  burden  rests  upon  the  party  claiming  the  existence  of  water 
rig^t  values  to  establish  them  by  satisfactory  evidence;  a  rule  requiring 
their  consideration  not  authorizing  the  regulatory  body  to  enter  the 
region  of  speculation.    Nunn  v.  Sutter-Butte  Canal  Co.  (Cal.)  563. 

61.  The  potential  power  value  of  a  waterway  and  dam  system  to  an 
electrical  utility  should  be  measured  by  the  amount  saved  in  buying 
coal  instead  of  electricity.  Harbster  ▼.  Angelica  Water  &  Ice  Co.  (Pa.) 
640. 

62.  No  additional  value  should  be  added  to  the  value  of  a  water 
company's  land  in  a  rate  valuation  by  reason  of  the  fact  that  a  creek 
flows  through  it,  if  such  value  has  already  been  accounted  for  in  the 
valuation  of  the  water  power.  Harbater  v.  Angelica  Water  &  Ice  Co. 
(Pa.)  540. 

▼ALUATIOH  EXPEMSE. 

Expense  of  valuation  proceeding  as  operating  expense,  see  Rktubn, 

41-44. 

▼AI.UE  or  SERVICE. 

Considefati<m  of,  in  fixing  return,  see  Return,  8. 

VAUJBB. 

Apportionment  of  values,  see  Apfobtionicent. 
Value  of  property  as  affecting  amount  of  bonds,  see  Sboubitt 
Issues,  8,  9. 

▼monriA. 

Foiiey  of  Commission  relative  to  causing  reconstouction  of  telephone' 
lines  to  eHminate  interference  between  high  tension  electric 
wires,  see  ELBonucmr,  1. 
P.U.R.1918E. 
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WAGES. 

Increase  in  electric  rates  with  increased  cost  of  wages,  see  Discbim- 

.INATION,  10. 
See  also  Saiabt. 

WAR. 

Permission   for   construction   of  monorail   railroad   denied   during 

war  times,  see  Cebtifioates  of  Ck)K7ENiEivcE  and  Nbobssity,  2. 
Development  of  hydroelectric  plants  to  meet  demand  for  electrie 

power  service  hy  war  industries,  see  EiBomciTT,  2. 
War  conditions  as  affecting  return  of  public  utility,  see  RiTOBir, 

7-15. 
Charge  for  electric  energy  by  producing  company  during  emergency 

created  by  war,  see  Rates,  27. 
Needs  of  war  to  be  given  precedence  over  private  consumers,  see 

Service,  2. 
Appointment  of  power  administrator   to  regulate  distribution  of 

electricity  on  account  of  demands  for  service  by  war  industry, 

see  Service,  15. 
Government  needs  on  account  of  war  as  affecting  duty  to  furnirii 

shipping  facilities,  see  Service,  20. 
Prohibiting  use  of  German  language  on  telephones,  see  Service,  27. 
War  prices  for  labor  and  materials  not  to  be  used  in  determining 

value  of  plant  for  rate  making,  see  Valuation,  6. 

Annotation  on  suspension  of  rules  relative  to  extensions  by  gas 
and  electric  utilities  during  the  period  of  the  war,  p.  171. 

Discussion  of  the  probable  effect  of  the  emergency  government  con- 
trol of  railroads  on  state  tari^s,  p.  382. 

Table  showing  increase  in  cost  since  1914  of  some  of  the  principal 
requirements  of  railroads,  p.  370. 

Provisions  in  order  relative  to  interchange  of  electric  power  as  a 
war  emergency  relief  measure,  p.  169. 

Hules  relative  to  extensions  of  service  during  war  conditions,  p.  169. 

Kules  governing  additional  electric  service  as  prefer^ioe  during 
war  conditions,  p.  168. 

WAREHOUSES. 

Corporation  chartered  for  purpose  of  dealing  in  and  storing  grain 
as  public  utility,  see  Public  Utiuties,  2. 

WASHIN6TOH. 

Power  of  Commission  to  increase  statutory  maximum  rates,  see 

Ratss,  8. 
Power  of  Commission  to  change  franchise  rates  of  street  railway 

company,  see  Rates,  9. 
Rates  increased  to  enable  utility  to  earn  a  sum  equal  to  increased 

cost  of  labor  and  material  due  to  war  conditions,  see  Rbtubn, 

7. 
P.U.R.1918E. 
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WASTE. 

Consolidation  of  oompeting  telephone  systems  to  eliminate  waste, 
see  Monopoly  and  Ck)MPETiTioN,  1. 

"WATER. 

See  also  Ibbigation. 

Apportionment  of  investment  in  water  plant,  see  Appobtionment, 
7,  8. 

Annual  allowance  for  depreciation  of  municipal  water  plant,  see 
Depreciation,  19. 

Annual  allowance  for  depreciation  of  water  plant,  see  Deprecia- 
tion, 23-26. 

Pree  service  to  municipality  for  fire  protection  as  unlawful  dis- 
crimination, see  Discrimination,  6. 

Discrimination  in  water  rates,  see  Discrimination,  15. 

Land  company  operating  water  system  as  public  utility,  see  Public 
Utilities,  9. 

Electric  rates  for  pumping  water  for  water  utility,  see  Rates, 
25,  26. 

Rates  for  municipal  water  utility,  see  Rates,  30. 

Method  of  fixing  readiness-to-serve  charge  for  small  consumers, 
see  Rates,  39. 

Flat  and  meter  rates  for  water  utility,  see  Rates,  40. 

Amount  of  return  for  water  utility,  see  Return,  22-24. 

Amount  of  return  for  water  utility  operating  in  a  city  partially 
destroyed  by  fire,  see  Return,  24. 

Salary  of  manager  of  water  utility,  see  Return,  34. 

Right  of  land  company  to  transfer  water  system  without  author- 
ity of  the  Commission,  see  Sale,  1. 

Water  utility  to  own  and  maintain  fire  hydrants,  see  Service,  31. 

Water  utility  to  have  available  operator  for  operation  of  pumps 
on  Sunday,  see  Service,  32. 

Allowance  for  overhead  expenses  of  a  water  plant,  see  Valua- 
tion, 23. 

Method  of  fixing  interest  during  construction  of  a  water  plant,  see 
Valuation,  26. 

Value  of  unused  pumping  station  and  equipment  not  included  in 
value  for  rate  making,  see  Valuation,  36. 

Allowance  in  rate  valuation  for  value  of  plant  in  excess  of  present 
needs,  see  Valuation,  38. 

Allowance  for  working  capital  for  water  plant,  see  Valuation,  49. 

Discussion  of  amount  of  loss  in  water  distributing  system  by  leak- 
age, p.  444. 

WATERS  AND  WATER  RIGHTS. 

Valuation  of  water  rights,  see  Valuation,  60-62. 

WIRES  AND  CABLES. 

Reconstruction    of   telephone   lines   to   eliminate    interference    be- 
tween high  tension  electric  linep,  see  Eleotricity,  1. 
P.U.R.1918E. 
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WIRES.  AND  CABLES— continued, 

InjunctioD  to  prevent  illegal  oonstruction  of  poles  and  wires,  see 
Injunction,  1. 

WI8CON8IH. 

Jurisdiction   of   Ck>mnnssion   to   review   city   ordinances   affecting 

street  railways,  see  Commissions,  6. 
Power  of   Wisconsin   Commission  to  relieve  street   railway   from 

franchise  obligations  to  pave  streets,  see  Commissions,  7. 
Policy  of  Commission  to  restrict  jitney  service  to  territory  not  in 

direct  competition  with  street  railway  company,  see  Monopoly 

AND  Competition,  3. 
Power  of  Commission  to  authorize  abandonment  of  street  railway 

lines,  see  Service,  8. 

WITHE88E8* 

Weight  to  be  attached  to  appraisal  by  a  party  not  produced  as  a 
witness  for  examination  or  cross-examination,  see  Evidkhob,  1. 

WORKIHO  OAPrrAI.. 

Allowance  for  working  capital,  see  Valuation,  41-49. 

ZONES. 

Zone  system  of  class  freight  rates,  see  Discrimination,  13. 

Zone  system  of  street  car  rates  in  city,  suburban,  and  interurbaa 

localities,  see  Rates,  35,  36. 
Effect  of  change  from  flat  rates  to  zone  system  on  street  railroad, 

see  Return,  15. 
P.UJ1.1918E. 
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